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Ham  v.  The  Mayor,  etc.,  of  the  City  of  New  York,  70  N.  Y.  459,  applied  35  V,  S. 

App.  201. 
Hammond  v.  Hopkins,  148  U.  S.  224,  followed  143  U.  S.  558. 
Hammond  v.  Johnston,  142  U.  S.  73,  followed  150  U.  S.  633 ;  153  U.  S.  689. 
Handley  v.  Stutz,  139  U.  S.  417,  applied  144  U.  S.  104. 

Hanna*s  Executor  v,  Raynolds  (1),  16  U.  S.  App.  679,  reaffirmed  16  U.  S.  App.  713. 
Hanrick  v.  Patrick,  119  U.  S.  150,  questioned  148  U.  S.  31. 
Hardee  v.  Wilson,  146  U.  S.  179,  distinguished  16  U.  S.  App.  37. 
Harding  u.  Butts,  13  Illinois,  502,  distinguished  19  U.  S.  App.  469. 
Harkness  v.  Hyde,  98  U.  S.  470,  distinguished  4  U.  S.  App.  247, 
Hamickell  r.  The  Parrott  Silver  and  Copper  Co.,  117  N.  Y.  644,  followed  37  U.  S. 

App.  680. 
Harper  v.  National  Life  Insurance  Company  of  Montpelier,  Vermont,  17  U.  S. 

App.  48,  distinguished  17  U.  S.  App.  442. 
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Harrison  v.  Stewart,  Taney's  Dec.  485,  disapproved  6  U.  S.  App.  581. 

Hartell  v,  Tilghman,  91  U.  S.  547,  distinguished  24  U.  S.  App.  543  ;  explained  144 

U.  S.  638. 
Hartranft  v.  Langfeld,  125  U.  S.  128,  approved  149  U.  S.  532. 
Hartranft  v.  Meyer,  135  U.  S.  237,  distinguished  26  U.  S.  App.  505. 
Hassall  v.  Wilcox,  130  U.  S.  493,  followed  31  U.  S.  App.  887. 
Hawkins  v.  Glenn,  131  U.  S.  319,  followed  150  U.  S.  371 ;  appUed  4  U.  S.  438,  478. 
Haybum's  Case,  2  Dall.  409,  examined  and  distinguished  154  U.  S.  447. 
Hayward  v.  The  Manliattan  Railway  CJooipany,  53  Hun,  503,  followed  38  U.  S. 

App.  328. 
Hazard  Powder  Company  v.  Volger  (1),  13  U.  S.  App.  665,  followed  12  U.  S. 

App.  675. 
Heald  v.  Rice,  104  U.  S.  737,  distinguished  7  U.  S.  App.  601. 
Hedden  v.  Robertson,  151  U.  S.  520,  followed  20  U.  S.  App.  599. 
Hegeler  v.  Comstock,  1  South  Dakota,  138,  followed  27  U.  S.  App.  541. 
Heinemann  v,  Arthur's  Executors,  120  U.  S.  83,  distinguished  38  U.  S.  App.  226. 
Heidenheimer  v.  Stewart,  65  Texas,  323,  followed  23  U.  S.  App.  608. 
Henderson  Bridge  Co.  v,  Henderson  City,  141  U.  S.  679,  followed  142  U.  S.  73 ; 

explained  146  U.  S.  279, 
Hendricks  v.  Commonwealth,  75  Virginia,  934,  criticised  and  questioned  153 

U.  S.  155. 
Hickory  v.  United  States,  160  U.  S.  408,  applied  1C2  U.  S.  499. 
Hicks  V.  United  States,  150  U.  S.  442,  affirmed  160  U  S.  203. 
Hill  V.  Chicago  &  Evanston  Railroad  Co.,  140  U.  S.  52,  followed  and  applied  8 

U.  S.  App.  19. 
Hill  V,  Woodbm-y,  4  U.  S.  App.  68,  followed  4  U.  S.  App.  399. 
Hodge  V,  Palms,  37  U.  S.  App.  61,  followed  87  U.  S.  App.  66. 
Holland  v,  ChaUen,  110  U.  S.  15,  distinguished  19  U.  S.  App.  630 ;  149  U.  S.  451. 
Homestead  Co.  v.  Valley  Railroad,  17  Wall.  153,  affirmed  143  U.  S.  610. 
Hook  V.  Ayers  (1),  24  U.  S.  App.  202,  reaffirmed  24  U.  S.  App.  487. 
Hopkins  v,  McLure,  133  U.  S.  380,  followed  142  U.  S.  73. 
Home  V.  George  H.  Hammond  Co.,  155  U.  S.  393,  affirmed  and  applied  155  U.  S. 

532. 
Hughes  V.  Blake,  6  Wheat.  453,  explained  and  distinguished  143  U.  S.  28. 
Hull  V.  Myers,  90  Georgia,  674,  distinguished  and  disapproved  34  U.  S.  App.  148. 
Hunt  V.  United  States,  19  U.  S.  683,  reaffirmed  27  U.  S.  App.  287. 
Hurt  V,  Cooper,  63  Texas,  362,  followed  23  U.  S.  App.  608. 
Hurtado  v.  California,  110  U.  S.  516,  applied  149  U.  S.  645. 
Huge  V.  Glover,  119  U.  S.  543,  distinguished  147  U.  S.  896. 
Hylton  V.  United  States,  3  Dall.  171,  considered  and  distinguished  158  U.  S.  601. 

I. 

Idaho  &  Oregon  Land  Co.  v.  Bradbury,  132  U.  S.  509,  affirmed  146  U.  S.  120. 

Illinois  Central  Raibroad  v.  Bosworth.  133  U.  S.  92,  followed  146  U.  S.  338. 

The  Illinois  Central  Railroad  Co.  v.  The  City  of  Chicago,  141  Illinois,  509,  distin- 
guished 29  U.  S.  App.  81. 

Illinois  Watch  Company  v.  Robbins,  9  U.  S.  App.  55,  approved  22  U.  S.  App.  601. 

Imperial  Life  Insurance  Co.  v.  Newcomb,  19  U.  S.  App.  669,  reaffirmed  27  U.  S. 
App.  290. 

Indian  River  Steamboat  Company  r.  East  Coast  Transportation  Company,  28 
Florida,  387,  distinguished  15  U.  S.  App.  173. 
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Indianapolis  &  Sfc.  Louis  Railroad  Company  v.  Hoist,  93  U.  S..  291, 300,  followed 

12  U.  S,  App.  369. 
In  re  Boyd,  4  Sawyer,  262,  followed  30  U.  S.  App.  620. 
In  re  Claasen,  140  U.  S.  200,  followed  and  applied  1  U.  S.  App.  118  ;  6  U.  S.  App. 

75 ;  15  U.  S.  App.  98. 
In  re  Commercial  Bank  Corporation  of   India  and  the  East,  L.  R.  1  Ch.  App. 

538,  distinguished  8  U.  S.  App.  207. 
In  re  Hohorst,  150  U.  S.  653,  distinguished  151  U.  S.  496. 
In  re  Lehigh  Mining  &  ManufactiuringCo.,  150  U.  S  822,  distinguished  159  U.  S. 

687 ;  160  U.  S.  369. 
In  re  Loney,  134  U.  S.  372,  distinguished  155  U.  S.  89. 
In  re  Rice,  Petitioner,  155  U.  S.  396,  affirmed  and  applied  155  U.  S.  523. 
In  re  Sanborn,  148  U.  S.  222,  examined  and  distinguished  154  U.  S.  447. 
In  re  Washington  &  Georgetown  Railroad  Co.,  140  U.  S.  91,  followed  0  U.  S. 

App.  22. 
In  re  Wood,  140  U.  S.  278,  followed  142  U.  S.  155. 
Insurance  Company  v.  Mosley,  8  Wall.  897,  applied  24  U.  S.  App.  864. 
Insurance  Company  v.  The  Treasurer,  11  Wall.  204,  affirmed  and  followed  153 

U.  S.  689. 
Iron  Silver  Mining  Company  v.  Campbell,  135  U.  S.  286,  distinguished  7  U.  S. 

App.  507. 
Iron  Silver  Mining  Company  t?.  Mike  and  Starr  Grold  and  Silver  Mining  Company 

(1),  12  U.  S.  App.  497,  followed  12  U.  S.  App.  502. 
Irwin  V.  Williar,  110  U.  S.  449,  distinguished  149  U.  S.  481. 
Isaacs  V,  United  States,  159  U.  S.  487,  applied  160  U.  S.  70. 

J. 

Jackson  v.  Allen,  133  U.  S.  27,  foUowed  144  U.  8.  568. 

Jaffee  v.  Jacobson,  4  U.  S.  App.  4,  approved  12  U.  S.  App.  483. 

Jenkins  v.  Collard,  145  U.  S.  546,  followed  146  U.  S.  888. 

Jenk's  Administrator  v.  Stapp,  9  U.  S.  App.  84,  followed  34  U.  S.  App.  148. 

Johnson  v.  City  of  Boston,  118  Mass.  114,  distinguished  1  U.  S.  App.  276. 

Johnson  r.  United  States,  160  U.  S.  546,  affirmed  161  U.  S.  297. 

Jones  v.  Simpson,  116  U.  S.  609,  614,  foUowed  6  U.  S.  App.  408. 

Judson  V.  Corcoran,  17  How.  612,  followed  85  U.  S.  App.  67. 

Kanouse  v.  Martin,  15  How.  198,  distinguished  148  U.  S.  255. 

Kansas  &  Arkansas  Valley  Railway  t?.  Payne,  4  U.  S.  App.  77,  followed  4  U.  S. 

App.  93. 
Kellock's  Case,  L.  R.  3  Ch.  769,  disapproved  16  U.  S.  App.  465. 
Kennedy  v.  Embry,  72  Texas,  387,  followed  28  U.  S.  App.  154. 
Kennett  v.  Fickel,  41  Kansas,  211,  distinguished  147  U.  S.  467. 
Kentucky  Life  and  Accident  Insurance  Co.  v,  Hamilton  (1),  22  U.  S.  App.  386, 

reaffirmed  22  U.  S.  App.  548. 
Keokuk  &  Western  Railroad  Company  v.  Missouri,  152  U.  S.  301,  followed  152 

U.  S.  317. 
Ker  V.  Illinois,  119  U.  S.  436,  affirmed  146  U.  S.  183. 
Kilboum  v.  Thompson,  103  U.  S.  168,  190,  distinguished  154  U.  S.  447. 
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Kimberling  v,  Hartly,  1  McCrary,  186,  distinguished  13  U.  S.  App.  282. 

Kimberly  v.  Arms,  129  U.  S.  512,  distinguished  145  U.  S.  578. 

King  V.  McLean  Asylum  of  the  Massachusetts  General  Hospital  (1),  21  U.  S.  App. 

407,  applied  88  U.  S.  App.  91. 
King  V.  McLean  Asylum  (2),  21  U.  S.  App.  481,  realBrmed  and  followed  21  U.  S. 

App.  526,  658. 
Kingsbury  v,  Buckner,  134  U.  S.  650,  671,  approved  9  U.  S.  App.  406. 
Klein  v.  Hoffheimer,  182  U.  S.  867,  875,  followed  6  U.  S.  App.  408. 
Klein  v.  Insurance  Co.,  104  U.  S.  88,  distinguished  18  U.  S.  App.  704. 
Klever  v.  SeaweU  (1),  22  U.  S.  App.  458,  followed  22  U.  S.  App.  471,  472. 
Klever  v.  SeaweU  (2),  22  U.  S.  App.  715,  followed  22  U.  8.  App.  723. 
Kneeland  v»  American  Loan  &  Trust  Company,  136  U.  S.  89,  followed  8  U.  S.  App. 

461. 
Knoxville  &  Ohio  R.  R.  Co.  t.  Hicks,  9  Baxter,  442,  followed  37  U.  S.  App.  499. 
Kohler  Manufacturing  Company  v,  Beshore,  17  U.  S.  App.  852,  applied  17  U.  S. 

App.  427. 

L. 

La  Confianco  Compagnie  t?.  Hall,  137  U.  S.  61,  followed  144  U.  S.  568. 

Lake  County  v.  Graham,  130  U.  S.  674,  affirmed  and  distinguished  142  U.  S.  355. 

Lake  Shore  &  Michigan  Southern  Railroad  Company  v.  Prentice,  148  U.  S.  101, 

foUowed  18  U.  S.  App.  279. 
Lake  Superior  Canal,  etc.,  Co.  v,  Cunningham,  155  U.  S.  854,  followed  155  U.  S. 

886. 
Lanz  r.  Randall,  4  Dillon,  425,  followed  12  U.  S.  446. 
Lau  Ow  Bew  v.  United  States,  144  U.  S.  47,  distinguished  144  U.  S.  465  ;  158  U.  S, 

538 ;  commented  upon  15  U.  S.  App.  516. 
Lawrence  v.  Caswell,  13  How.  488,  distinguished  20  U.  S.  App.  286. 
Leather  Manufacturers'  Bank  i\  Morgan,  117  U.  S.  96,  followed  and  applied  16 

U.  S.  App.  1. 
Lee  V.  Blandy,  1  Bond,  861,  disapproved  26  U.  S.  App.  7. 
Leisy  v.  Hardin,  135  U.  S.  100,  124,  distinguished  155  U.  S.  461. 
Lemoine  v.  Dunlilin  County,  10  U.  S.  App.  227,  followed  27  U.  S.  App.  108. 
Lewis  i\  Pennsylvania  Steel  Company  (1),  17  U.  S.  App.  296,  reaffirmed  17  U.  S. 

App.  489. 
Lewis  V.  United  States,  146  U.  S.  376,  followed  and  distinguished  151  U.  S.  396. 
Lewisburg  Bank  v.  Sheffey,  140  U.  S.  445,  followed  and  applied  8  U.  S.  App.  19. 
Liebenroth  v.  Robertson,  144  U.  S.  85,  followed  and  applied  18  U.  S.  App.  171. 
Life  Insurance  Co.  v,  Francisco,  17  Wall.  672,  distinguished  144  U.  S.  621. 
Liggett  V.  Glenn,  4  U.  8.  App.  438,  followed  and  applied  4  U.  S.  App.  478,  500, 

509. 
Lincoln  v.  Claflin,  7  Wall.  132,  applied  30  U.  S.  App.  140. 
Lindsay  r.  The  City  of  Chicago,  115  111.  120,  applied  24  U.  S.  App.  489. 
Lindsay  v.  First  National  Bank  of  Shreveport,  156  U.  S.  485,  followed  80  U.  S. 

App.  723. 
Litchfield  r.  Webster  County,  101  U.  S.  773,  affirmed  142  U.  S.  510. 
Little  r.  Giles.  25  Nebraska,  313,  foUowed  153  U.  S.  367. 
Littlefield  v.  Perry,  21  Wall.  205,  followed  14  U,  S.  App.  312. 
L.  R.  &  F.  S.  Railway  Co.  v.  Finley,  37  Arkansas,  562,  570,  followed  10  U.  S.  App, 

629. 
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L.  R.  &  F.  S.  Railway  t\  Holland,  40  Arkansas,  836,  followed  and  applied  10  TJ.  S. 

App.  629. 
Liverpool  Insurance  Company  v.  Massachusetts,  10  Wall.  566,  distinguished  2S 

U.  S.  App.  813. 
Logan  V,  United  States,  144  U.  S.  263,  affirmed  and  followed  150  U.  S.  93. 
Loom  Company  v.  Higgins,  105  U.  S.  580,  considered  and  applied  5  U.  S.  App. 

101. 
Lou;;h  V.  Macklin,  40  Ohio  St.  332,  distinguished  37  U.  S.  App.  499. 
Lowber  v.  Bangs,  2  Wall.  728,  distinguished  3  U.  S.  App.  833. 
Lynn  Gas  &  Electric  Ck)mpany  v.  Meriden  Fire  Insurance  Company,  158  Mass. 

570,  distinguished  24  U.  S.  App.  7. 
Lyons  v.  Munson,  99  U.  S.  676,  affirmed  158  U.  S.  312. 


M. 

MacDonald  r.  United  States,  24  U.  S.  App.  25,  followed  24  U.  S.  App.  38. 

Machine  Co.  v.  Gage,  100  U.  S.  676,  approved  and  followed  156  U.  S.  296. 

Maddock  r.  Magone,  152  U.  S.  368,  affirmed  159  U.  S.  417. 

Magone  r.  Heller,  150  U.  S.  70,  affirmed  159  U.  S.  555. 

Maguire  v,  Fitchburg  Raiboad  Company,  146  Mass.  379,  883,  followed  21  U.  S. 

App.  151. 
I^Iaher  v,  Boston  and  Albany  Railroad  Company,  158  Mass.  80,  44,  followed  21 

U.  S.  App.  151. 
3Iahon  t?.  Justice,  127  U.  S.  700,  affirmed  146  U.  S.  183. 
3Iann  v.  Tacoma  Land  Company,  153  U.  S.  278,  followed  153  U.  S.  287. 
Manhattan  Life  Ins.  Co.  v.  Smith,  44  Ohio  St.  156,  distinguished  147  U.  S.  177, 
^lanhattan  Medicine  Co.  v.  Wood,  108  U.  S.  218,  applied  33  U.  S.  App.  283. 
ilarbury  v.  Tod,  22  U.  S.  App.  267,  distinguished  22  U.  S.  App.  334. 
Marion  Phosphate  Co.  v.  Cummer,  13  U.  S.  App.  604,  applied  30  U.  S.  App.  140. 
Marriott  v,  Bnme,  0  How.  619,  distinguished  20  U.  S.  App.  286. 
Blartin  &  Hill  Cash  Carrier  Co.  v.  Martin  (I),  23  U.  S.  App.  157,  reaffirmed  33  U. 

S.  App.  873. 
Blartin  v.  Rainwater,  13  U.  S.  App.  233,  applied  12  U.  S.  App.  239. 
liason  r.  Robertson,  139  U.  S.  624,  approved  146  U.  S.  238. 
Mason  t?.  The  Steam-Tug  William  Murtaugh,  3  Fed.  Rep.  404,  distinguished  13 

U.  S.  App.  489. 
Slaximilian  v.  The  Mayor,  etc.,  of  the  City  of  New  York,  62  N.  Y.  160,  applied  35 

U.  S.  App.  201. 
Maxwell  Land  Grant  Case.  121  U.  S.  825,  affirmed  144  U.  S.  154. 
May  r.  LeQaire,  11  Wall.  217,  questioned  148  U.  S.  81. 
Maynard  v.  Hecht,  151  U.  8.  824,  followed  151  U.  S.  320 ;  157  U.  S.  388,  673 ;  163 

U.  S.  290. 
M' Andrew  r.  Adams,  1  Bing.  N.  C.  29,  distinguished  3  U.  S.  App.  833. 
McClellan  v.  Pyeatt  (2),  4  U.  S.  App.  819,  foUowed  4  U.  S.  App.  824. 
McClurg  V,  Kingsland,  1  How.  202,  applied  150  U.  S.  173. 

3IcDonald*s  Executors  v.  Whitney,  21 U.  S.  App.  428, 433,  applied  33  U.  S.  App.  80. 
McDonough  v.  MOlandon,  3  How.  693,  distinguished  18  U.  S.  App.  584. 
McKinstry  v.  United  States,  40  Fed.  Rep.  813,  disapproved  6  U.  S.  App.  877. 
3rcLish  V.  Roff,  141  U.  S.  661,  affirmed  156  U.  S.  886. 
McMullen  r.  United  States,  146  U.  S.  380,  distinguished  15  U.  S.  App.  269. 
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Meagher  v.  Minnesota  Thresher  Mfg.  Co.,  145  U.  S.  608,  affirmed  151  U.  S.  3(K). 
Medley,  Petitioner,  134  U.  S.  160,  explained  142  U.  S.  155. 
Mehlin  v.  Ice,  12  U.  8.  App.  805,  applied  12  U.  S.  App.  402. 
Mehlin  v.  Ice,  12  U.  S.  App.  805,  followed  27  U.  S.  App.  829. 
Mercantile  Trust  Ck>mpan7  v.  Adams  Express  Ck>rapany,  16  U.  S.  App.  87,  fol- 
lowed 28  U.  S.  App.  660. 
Mercantile  Tnist  Co.  v.  Wood,  19  U.  S.  App.  567,  followed  19  U.  S.  App.  573. 
Merrill  v.  Floyd  (2),  5  U.  S.  App.  224,  followed  and  applied  5  U.  S.  App.  240. 
Merriman  v.  Chicago  &  Extern  Illinois  Railroad  Company  (1) ,  24  U.  S.  App.  428, 

reaffirmed  24  U.  S.  App.  641. 
Mexican  Central  Railway  v.  Pinkney,  149  U.  S.  194,  followed  161  U.  a  496. 
Michigan  Central  Railroad  Co.  v.  Consolidated  Car  Heating  Co.,  81  U.  S.  App. 

462,  reaffirmed  37  U.  S.  App.  211. 
Michigan  Land  &  Lumber  Co.  v.  Butman,  81  U,  S,  App.  757,  followed  37  U.  8. 

App.  220. 
Michigan  Land  &  Lumber  Co.  v.. Pack,  Woods  &  Co.,  31 U.  S.  App.  757,  followed 

37  U.  S.  App.  220. 
Michigan  Land  &  Lumber  Co.  v.  Rust,  31  U.  S.  App.  731,  followed  31  U.  S.  App. 

757  ;  87  U.  S.  App.  220. 
MiUer  v.  Bi-ass  Co.,  104  U.  S.  850.  explained  145  U.  S.  156. 
Miller  v.  Eagle  Manufacturing  Company,  151  U.  S.  186,  followed  24  U.  S.  App. 

74  ;  26  U.  S.  App.  248  ;  88  U.  S.  App.  65. 
Miller  v.  Moss,  65  Te^as,  179,  distinguished  23  U.  S.  App.  224. 
Mills  V,  Green,  159  tJ.  S.  651,  affirmed  160  U.  S.  170. 
Millsaps  V.  City  of  Terrell,  28  U.  S.  App.  208,  followed  80  U.  S.  App.  5. 
Minneapolis  v,  Lundin,  19  U.  S.  App.  245«  distinguished  34  U.  S.  App.  132. 
Mississippi  &  Missouri  Railroad  Company  v.  Ward,  2  Black,  485,  followed  3  U.  S. 

App.  592. 
Missouri,  Kansas  and  Texas  Railway  Company  v,  Russell,  19  U.  S.  App.  641,  fol- 
lowed 27  U.  S.  App.  408. 
Mitchell  V.  Burlington,  4  Wall.  270,  overruled  144  U.  S.  173. 
Moline  Plow  Co.  v.  Eagle  Manufacturing  Co.  (1),  18  U.  S.  App.  371,  reaffirmed 

18  U.  S.  App.  455. 
Monro©  Cattle  Co.  r.  Becker,  147  U.  S.  47,  57,  affirmed  150  U.  S.  578. 
Moore  v.  Brown,  11  How.  414,  followed  and  approved  15  U.  S.  App.  118. 
Moore  t?.  United  States,  150  U.  S.  57,  61,  affirmed  and  applied  160  U.  S.  70. 
Morley  Sewing  Machine  Co.  v.  Lancaster,  120  U.  S.  273,  followed  7  U.  S.  App. 

103,  followed  21  U.  S.  App.  526. 
Morley  Sewing  Machine  Company  v,  Lancaster,  129  U.  S.  263,  followed  26  U.  S. 

App.  248. 
Morning  Journal  Association  t;.  Rutherford,  1  U.  S.  App.  296,  followed  14  U.  S. 

App.  173. 
Morris'  Executors  v.  Gilmer  (1),  23  U.  S.  App.  168,  reaffibmed  28  TJ.  S.  App. 

574. 
Morrow  Shoe  Manufacturing  Co.  v.  Peabody  (1),  18  U.  S.  App.  256,  reaffirmed 

18  U.  S.  App.  616. 
Mflller  r.  Elilers,  91  U.  S.  249,  followed  8  U.  S.  App.  86. 
Mundy  v.  Stevens  (1),  17  U.  S.  App.  442,  reaffirmed  17  U.  S.  App.  463. 
Munn  V.  Illinois,  94  U.  S.  113,  followed  143  U.  S.  517;  affirmed  153  U.  S.  891. 
Murphy  v.  The  S.  C.  &  P.  R.  Co.,  55  Iowa,  478,  distinguished  7  U.  S.  App.  254. 
Mussina  v.  Cavaros,  6  Wall.  355,  distinguished  22  U.  S.  App.  872. 
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N. 

Naddo  V.  Bardon,  4  U.  S.  App.  643,  followed  and  applied  10  U.  S.  App.  227  ;  27 
U.  S.  App.  103. 

Nashua  and  Lowell  Railroad  Corporation  v.  Boston  and  Lowell  Railroad  Corpo- 
ration, 5  U.  S.  App.  97,  reaffirmed  21  U.  S.  50. 

Nashville,  Chattanooga  and  St.  Louis  Railway  Co.  v,  Edwards,  91  Georgia,  24, 
followed  22  U.  S.  App.  187. 

National  Bank  v.  Insurance  Company,  104 IJ.  S.  54,  distinguished  8  U.  S.  App. 
496. 

National  Bank  v,  Kimball,  108  U.  S.  732,  affirmed  and  followed  153  U.  S.  252. 

National  Bank  of  Commerce  of  E^ansas  City,  Missouri,  v.  Town  of  Granada,  10 
U.  S.  App.  693,  distinguished  19  U.  S.  App.  622. 

National  Cash  Register  Co.  v.  American  Cash  Register  Co.,  3U.  S.  App.  840,  af- 
firmed 35  U.  S.  App.  659. 

National  Folding  Box  &  Paper  Co.  v,  American  Paper  Pail  &  Box  Co.,  55  Fed. 
Rep.  488,  disapproved  26  U.  S.  App.  7. 

National  Security  Bank  v.  Price,  22  Fed.  Rep.  697,  distinguished  8  U.  B.  App.  207. 

Neal  V.  Delaware,  103  U.  S.  370,  affirmed  1C3  U.  S.  101. 

New  Jersey  Steamboat  Co.  v.  Brockett,  121  IT.  S.  637,  distinguished  142  U.  S.  18. 

New  Orleans  r.  New  Orleans  Water  Works  Co.,  142  U.  S.  79,  followed  153  U.  S. 
689. 

New  Orleans  Nat.  Bank  v.  Merchant,  18  Fed.  Rep.  841,  distinguished  87  U.  S. 
App.  71. 

New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar  Refining  Co.,  125  U.  S.  18,  af- 
firmed and  applied  142  U.  S.  282. 

New  York,  Lake  Erie  &  Western  Railway  Company  v.  Bennett  (2),  6  U.  S.  App. 
95,  followed  6  U.  S.  App.  298. 

New  York,  Lake  Erie  &  Western  Railroad  Company  v.  Estill,  147  U.  S.  591,  fol- 
lowed 27  U.  S.  App.  458. 

New  York,  lake  Erie  &  Western  Railroad  Co.  v.  Pennsylvania,  153  U.  S.  628, 
followed  156  U.  S.  200. 

New  York  &  New  England  Railroad  Co.  v,  Bristol,  151  U.  S.  556,  affirmed  and 
foUowed  153  U.  S.  689. 

New  York  Life  Insurance  Co.  v,  Fletcher,  117  U.   S.  519,  distinguished  19  U.  S, 
App.  286. 

Newhall  v,  Sanger,  92  U.  S.  761,  explained  149  U.  S.  652. 

Newman  v,  Emporia,  82  Kansas,  456,  distinguished  148  U.  S.  591. 

Noble  V.  Union  River  Logging  Railroad  Co.,  147  U.  S.  165,  explained  and  applied 
29  U.  S.  App.  69. 

Nolan  County  v.  The  State  of  Texas,  83  Texas,  282,  followed  30  U.  S.  App.  5. 

Koonan  v.  Caledonia  Mining  Co.,  121  U.  S.  893,  distinguished  144  U.  S.  658. 

i^orrington  v.  Wright,  115  U.  S.  188,  distinguished  3  U.  S.  App.  358. 

Norton  V,  Shelby  County,  118  U.  S.  425,  distinguished  16  U.  S.  App.  657. 

Northern  Liberty  Market  Co.  v,  Kelly,  113  U.  S.  199,  followed  30  U.  S.  App.  253. 

!^orthem  Pacific  Railroad  Company  v,  Amato,  1  U.  S.  App.  113,  followed  and 
applied  15  U.  S.  App.  98. 

Northern  Pacific  Railroad  Company  v.  Charless,  7  U.  S.  App.  359,  followed  15 
XJ.  S.  App.  400. 

Korthern  Pacific  Raflroad  Co.  v.  Hambly,  154  U.  S.  349,  distinguished  29  U.  S. 
App.  88. 
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Northern  Pacific  Railroad  Co.  r.  Peterson,  163  U.  S.  346,  applied  162  U.  S.  359. 
Northern  Pacific  Railroad  Company  v.  SulUvan,  10  U.  S.  App.  473,  479,  followed 

12  U.  S.  App.  688. 
Nunez  v.  Dantel,  19  Wall.  560,  f  oUowed  15  U.  S.  App.  527. 

O. 

Oak  Ridge  Coal  Company  v,  Rogers,  108  Penn.  St.  147,  distinguished  28  U.  S. 

App.  313. 
Oberteuffer  v.  Robertson,  116  U.  S.  499,  affirmed  and  applied  142  U.  S.  604. 
O'Connell  v.  Reid.  12  U.  S.  App.  369,  followed  19  U.  S.  App.-448. 
Oil  Creek  &  Allegheny  Railroad  Co.  v.  Keighron,  74  Penn.  St.  316,  distinguished 

24  U.  S.  App.  7. 
Oliver  v.  Piatt,  3  How.  333,  questioned  143  U.  S.  81. 
O'Neal  V.  Manning,  48  Texas,  403,  distinguished  23  U.  S.  App.  224. 
Oregon  Railway  and  Navigation  Company  v.  The  Oregonian  Railway  Company, 

Limited,  130  U.  S.  1,  followed  143  U.  S.  52. 
O'Reilly  t?.  Edrington,  96  U.  S.  724,  followed  and  applied  2  U.  S.  App.  151 ;  24 

U.  S.  App.  525. 
Oregon  Short  Line  and  Utah  Northern  Railway  Company  v,  Skottowe,  162  U.  S. 

492,  affirmed  and  followed  162  U.  S.  498. 
Orleans  v.  Piatt,  99  U.  S.  584,  affirmed  158  U.  8.  812. 
Oscanyan  v.  Arms  Co.,  103  U.  S.  261,  affirmed  144  U.  S.  64. 

P. 

Pacific  Coast  Mining  &  Milling  Co.  v.  Spargo,  16  Fed.  Rep.  848,  distinguished  4 

U.  S.  App.  290. 
Pack  V.  Supervisors  of  Presque  Isle  County,  36  Michigan,  377,  limited  and  dis- 
tinguished, 16  U.  S.  App.  656. 
Parker  v.  Haworth,  4  McLean,  370,  disapproved  26  U.  8.  App.  7. 
Passavant  v.  United  States,  148  U.  S.  214,  approved  155  U.  S.  228. 
Paterson  v,  Dakin,  31  Fed.  Rep.  682,  overruled  2  U.  S.  App.  83. 
Paul  r.  The  Bark  Ilex,  2  Woods,  229,  disapproved  2  U.  S.  App.  849. 
Payne  v.  Hook,  7  Wall.  425,  explained  and  distinguished  149  U,  S.  608 ;  followed 

23  U.  S.  App.  420. 
Peek  V,  Derry,  37  Ch.  D.  541,  explained  and  followed  3  U.  S.  App.  545. 
Pennsylvania  College  Cases,  13  Wall.  190,  affirmed  151  U.  S.  639. 
Pennsylvania  Company  for  Insurance  on  Lives  and  for  Granting  Annuities  v, 

American  Construction  Company,  2  U.  S.  App.  606,  followed  13  U.  S.  App. 

377,  589. 
Pennsylvania  Railroad  Company  v.  Locomotive  Engine  Safety  Truck  Company, 

110  U.  S.  490,  considered  and  applied  5  U.  S.  App.  101. 
Pennsylvania  Ry.  C^.  r.  Roy,  103  U.  S.  451,  distinguished  157  U.  S.  72. 
Penruddock's  Case,  5  Rep.  101,  followed  28  U.  S.  App.  134. 
People  V,  Kelly,  24  N.  Y.  74,  disapproved  142  U.  S.  547. 
People  V.  Maynard,  15  Michigan,  463,  distinguished  16  U,  S.  App.  657. 
People's  Savings  Bank  and  Trust  Company  v,  Batchelder  Egg  Case  Company, 

4  U.  S.  App.  603,  followed  4  U.  S.  App.  614,  615. 
Perry  v.  Bailey,  12  Kansas,  539,  approved  and  followed  146  U.  S.  140. 
Pfeifer  v.  Dixon-Woods  Company,  14  U.  S.  App.  245,  fo'  ^^red  14  U.  S.  App.  296. 
Pickering  v.  McCullough,  104  U.  S.  310,  examined  and  applied  3  U.  S.  App.  840. 
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Pillow  r.  Roberts,  13  How.  473,  distinguished  15  U.  S.  App.  118. 

Pittsburg,  Cincinnati  and  St.  Louis  Railroad  Company  v,  Baltimore  and  Ohio 

Railroad  Company,  22  U.  S.  App.  359,  followed  22  U.  S.  App.  880. 
Pittsburgh,  Cin.  &  St.  Louis  Railway  Co.  v.  Keokuk  &  Hamilton  Bridge  Co.,  131 

U.  S.  871,  foUowed  155  U.  S.  156. 
Pittsburg,  Fort  Wayne  &  Chicago  Railway  Company  v.  Deviney,  17  Ohio  St.  197, 

followed  6  U.  S.  App.  75. 
Piatt  V.  The  Birminghain  Axle  Company,  41  Conn.  255,  distinguished  87  U.  S. 

App.  86. 
Pointer  v.  United  States,  151  U.  S.  896,  affirmed  and  applied  155  IT.  S.  434. 
Pope  Manufacturing  Co.  v.  GormuUy,  144  U.  S.  224,  applied  144  U.  S.  238,  254« 
Potts  V.  Creager,  155  U.  S.  597,  606,  applied  83  U.  S.  App.  80. 
Price  t?.  Blount,  41  Texas,  472,  followed  2  U.  S.  App.  568. 
Price  r.  Parkhurst,  10  U.  8.  App.  497,  followed  10  U.  S.  App.  629. 
Pridgen  r.  Warn,  79  Texas,  588,  followed  13  U.  S.  App.  279. 
Priest  V,  Glenn,  4  XJ.  S.  App.  478,  followed  and  applied  4  U.  S.  App.  500,  509. 
Pyeatt  v.  Powell,  10  U.  S.  App.  200,  distinguished  12  U.  S.  App.  362. 

Quincy,  Missouri  &  Pacific  Railroad  Co.  v.  Humphreys,  145  U.  S.  82,  followed 
145  U.  S.  105. 

H. 

Railroad  Commission  Cases,  116  U.  S.  307,  examined  156  U.  S.  649. 

Railroad  Company  v.  Baldwin,  103  U.  S.  426,  distinguished  15  U.  S.  App.  472. 

Railroad  Company  t?.  Fort,  17  Wall.  553,  followed  15  U.  S.  App.  262. 

Railroad  Co.  v.  Peniston,  18  Wall.  5,  distinguished  162  U.  S.  91. 

Railroad  Co.  v.  Smith,  9  Wall.  95,  explained,  qualified  and  distinguished  140  U. 

S.  79. 
Railway  Company  v.  Whitton's  Administrator,  13  Wall.  270,  followed  34  U.  S. 

App.  261. 
Randall  r.  Baltimore  &  Ohio  RaUroad  Company,  109  U.  S.  478,  followed  6  U.  S. 

App.  75 ;  distinguished  29  U.  S.  App.  88. 
Reagan  v.  Farmers'  Loan  &  Trust  Co. ,  153  CJ.  S.  862,  affirmed,  followed  and  ap- 
plied 154  U.  S.  413,  418,  420 ;  examined  156  U.  S.  649. 
Rector  r.  Gibbon,  111  U.  S.  276,  affirmed  145  U.  S.  141 ;  distinguished  145  U.  8. 

492. 
Redfield  r.  Parks,  182  U.  S.  239,  followed  and  approved  15  U.  S.  App.  118. 
Rehm  v.  The  German  Insurance  and  Savings  Institution  of  Quincy,  125  Ind.  135, 

distinguished  34  U.  S.  App.  581. 
Reynolds  v.  CrawfordsviUe  First  National  Bank,  112  U.  S.  105,  distinguished  19 

U.  S.  App.  680. 
Rice  V,  United  States,  10  U.  S.  App.  670,  followed  14  U.  S.  App.  882. 
Richmond  v.  Atwood  (2),  5  U.  S.  App.  151,  followed  18  U.  S.  App.  458. 
Robbins  v.  Shelby  County  Taxing  District,  120  U.  S.  489,   examined  and  dis- 

tmguished  145  U.  S.  1;  21  U.  S.  App.  116;  applied  33  U.  S.   App.    123. 
Robertson  v.  Edelhoff,  132  U.  3.  614,  distinguished  and  approved  149 U.S.  532. 
Robertson  v.  Salomon,*!^^  \  U.  S.  603,  followed  88  U.  S.  App.  20. 
Roemer  v.  Simon,  91  U.  S.  149,  followed  88  U.  S.  App.  281. 
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Rogers  v.  Burlington,  3  Wall.  ft54,  overruled  144  U.  S.  178. 

Boss  V.  Fort  Wayne  (1),  24  U.  S.  App.  113,  reaffirmed  24  U.  S.  App.  506. 

Rourke  v.  The  White  Moss  Colliery  Company,  46   L.  L.   283,  distinguished  1 

U.  S.  App.  276. 
Runkle  v.  United  States,  122  U.  S.  543,  questioned  148  U.  S.  84. 
Rush  V.  Newman,  12  U.  S.  App.  635,  followed  19  U.  S.  App.  679. 
Rutherford  v,  Greene,  2  Wheat.  196,  followed  142  U.  S.  241. 
Rutherford  v.  The  Pennsylvania  Mutual  Life  Insurance  Co.,  1  Fed.  Rep.  456, 

followed  4  U.  S.  App.  45. 

S. 

Salamanca  Township  v.  Wilson,  109  U.  S.  627,  followed  and  applied  4  U.  S.  App. 

416. 
Sandford  v.  Poe,  37  U.  S.  App.  878,  followed  87  U.  S.  App.  899. 
Sands  v.  Manistee  Improvement  Co.,  123  U.  S.  288,  distinguished  147  U.  S.  396. 
San  Francisco  v,  Itsell,  138  U.  S.  65,  affirmed  and  applied  159  U.  S.  415. 
Sanger  v.  Flow,  4U.  S.  App.  32,  followed  4  U.  S.  App.  283,  399. 
Sanger  v.  Upton,  91  U.  S.  56,  distinguished  150  U.  S.  871. 
Sarven  v.  Hall,  9  Blatchford,  524,  distinguished  20  U.  S.  App.  82. 
Sawyer-Man  Electric  Co.  v,  Edison  Electric  Light  Co.,  11  U.  S.  App.  712,  re- 
affirmed 19 U.  S.  App.  111. 
Sawyer  v.  Cleveland  Iron  Mining  Company  (1),  35  U.  S.  App.  427,  reaffirmed  85 

U.  S.  App.  584. 
Schaub  V.  Hannibal  &  St.  Joseph  Railroad  Company,  106  Missouri,  74,  followed 

and  applied  4U.  S.  App.  25. 
Schulenberg  v.  Harriman,  21  WalL  44,  followed  34  U.  S.  App.  575. 
Scott  V.  Armstrong,  146  U.  S.  499,  followed  30  U.  S.  App.  728. 
Scott  V.  Neely,  140  U.  S.  106,  affirmed  and  applied  149  U.  S.  451 ;  18  U.  S.  App. 

256 ;  distinguished  8  U.  S.  App.  847. 
Scovill  V,  Glasner,  79  Missouri,  449,  distinguished  12  U.  S.  App.  426. 
Seeberger  v.  Castro,  153  U.  S.  82,  followed  158  U.  S.  88. 
Seeberger  v.  Schlesinger,  152  U.  S.  581,  distinguished  26  U.  S.  App.  505. 
Shields  v.  Coleman,  157  U.  S.  168,  distinguished  159  U.  S.  687 ;  160  U.  S.  369. 
Shirk  V,  Pulaski  County,  4  Dillon,  209,  distinguished  12  U.  S.  App.  618. 
Shute  V.  Morley  Sewing  Machine  Co.,  21  U.  S.  App.  526,  applied  21  U.  S.  App. 

574. 
Simmons  v.  United  States,  142  U.  S.  148,  applied  163  U.  S.  632. 
Singer  Sewing  Machine  Co.  r.  Holcomb,  40  Iowa,  33,  distinguished  18  U,  S.  App. 

438. 
Singer  Manufacturing  Company  v,  June  Manufacturing  Company,  163  U.  S.  169, 

followed  163  U.  S.  205. 
Sioux  City  &  St.  Paul  Railroad  v.  Chicago,  Milwaukee  &  St.  Paul  Railway,  117 

U.  S.  406,  affirmed  159  U.  S.  872. 
Sioux  City  &  St.  Paul  Railroad  Company  v.  United  States,  159  U.  S.  349,  affirmed 

159  U.  S.  872 ;  corrected  and  reaffirmed  160  U.  S.  686. 
Smith  V.  BoUes,  182  U.  S.  125,  distinguished  8  U.  S.  App.  545. 
Smith  V,  City  of  New  Orleans,  43  La.  Ann.  726,  distinguished  18  U.  S.  App.  399. 
Smith  V,  Goodyear  Dental  Vulcanite  Company,  98  U.  S.  486,  considered  and 

applied  5  U.  S.  App.  101. 
Smith  V.  Sac  County,  11  Wall.  139,  foUowed  9  U.  S.  App.  546. 
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Solonum  v.  Arthur,  102  U.  S.  208,  distinguished  26  U.  S.  App.  505. 

Solomons  v.  United  States,  187  U.  S.  342,  applied  150  U.  S.  193 ;  160  U.  S.  426. 

So  Belle  v.  W.  U.  Telegraph  Company,  55  Texas,  808,  disapproved  13  U.  S.  App. 
317. 

Sorensen  v.  Keyser  (2),  2  U.  S.  App.  297,  followed  2  U.  S.  App.  304,  307. 

Souder  v.  Morrow,  33  Penn.  81,  83,  distinguished  28  U.  S.  App.  428. 

Southard  v.  Russell,  16  How.  547,  570,  followed  9  U.  S.  App.  406. 

Southern  Pacific  C:k)mpany  v.  Denton,  146  U.  S.  202,  followed  151  U.  S.  496. 

Southern  Pacific  Company  v,  Lafferty's  Administratrix,  15  U.  S.  App.  193,  fol- 
lowed 15  U.  S.  App.  400. 

South  Western  Telegraph  and  Telephone  Company  v,  Bohinson,  2  U.  S.  App. 
148,  foUowed  13  U.  S.  App.  547. 

Spain  V.  Hamilton's  Administrator,  1  Wall.  604,  followed  35  U.  S.  App.  67. 

Spokane  Falls  and  Northern  Railway  Co.  v.  2iiegler,  15  U.  S.  App.  472,  reaffirmed 
29  U.  S.  App.  69. 

Standard  Elevator  Company  v.  Crane  Elevator  Company,  9  U.  S.  App.  556,  fol- 
lowed 24  U.  S.  App.  563,  567 ;  appUed  18  U.  S.  App.  637. 

Standley  v.  Roberts,  19  U.  S.  App.  407,  distinguished  19  U.  S.  App.  639. 

Stanton  v.  United  States,  37  Fed.  Rep.  252,  overruled  4  U.  S.  App.  360. 

Starling  v.  St  Paul  Plow  Works,  29  Fed.  Rep.  790  and  32  Fed.  Rep.  290,  dis- 
tinguished 9  U.  S.  App.  318. 

State  V.  Nashville,  etc..  Railway,  12  Lea  (Tenn.),  583,  folk)wed  87  U.  S.  App.  499. 

State  V.  Winona  &  St.  Peter  Railroad  Co.,  21  Minnesota,  472,  followed  159  U.  S. 
526. 

State  ex  reL  Keenan  v.  Supervisors  of  Milwaukee  Co.,  25  Wis.  839,  distinguished 
16  U.  S.  App.  657. 

State  ex  rel.  Peck  v.  Riordan,  24  Wis.  484,  distinguished  16  U.  S.  App.  657. 

State  National  Bank  of  St.  Joseph,  Mo.,  v.  Newton  National  Bank,  32  U.  S.  App. 
53,  followed  32  U.  S.  App.  59. 

State  Raihroad  Tax  Cases,  92  U.  S.  575,  affirmed  and  followed  153  U.  S.  252. 

Stephens,  Receiver  of  the  Fifth  National  Bank,  v.  Schuchmann,  82  Missouri  App. 
333,  disapproved  3  U.  S.  App.  207. 

Stevens  v.  Nichols,  130  U.  S.  230,  followed  144  U.  S.  568. 

Stone  V.  United  States,  18  U.  S.  App.  22,  followed  18  U.  S.  App.  26. 

St,  Louis  V.  Western  Union  Tel.  Co.,  148  U.  S.  92,  affirmed  and  applied  156  U.  S. 
210. 

St.  Louis,  I.  M.  &  S.  Railway  Co.  v.  Hecht,  38  Arkansas,  357,  distinguished  6  U.  S. 
App.  254. 

St.  L.,  L  M.  &  S.  Ry.  v,  Monday,  49  Arkansas,  257,  264,  265,  followed  and  applied 
10  U.  S.  App.  629. 

St.  Louts,  Iron  Mountain  and  Southern  Railway  Company  v.  Needham,  10  U.  S. 
App.  339,  followed  12  U.  S.  App.  520. 

St.  Louis,  Lron  Mountain  &  Southern  Railway  Company  v,  Needham,  27  U.  S. 
App.  227,  foUowed  27  U.  S.  App.  238. 

St.  Louis  &  San  Francisco  Railway  Company  v.  Bradley,  2  U.  S.  App.  637, 
affirmed  13  U.  S.  App.  68. 

St.  Louis  &  San  Francisco  Railway  Co.  v.  Johnson,  133  U.  S.  566,  576,  followed 
26  U.  S.  App.  448. 

St.  Paul,  Minneapolis,  etc.,  Railway  v,  Todd  Coimty,  142  U.  S.  282,  distinguished 
146  U.  S.  279. 

St.  Paul  Plow  Works  v.  Starling,  140  U.  S,  184,  distinguished  9  U.  S.  App.  318. 
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St.  Paul,  Stillwater  &  Taylor*s  Falls  Railroad  Company  v.  Sage,  4  U.  S.  App. 

160,  foUowed  and  appUed  10  U.  S.  App.  227  ;  12  U.  S.  App.  820 ;  19  U.  S, 

App.  1 ;  27  U.  S.  App.  103. 
Sturdivant  v.  Memphis  National  Bank  (1),  23  U.  S.  App.  800,  followed  28  U.  S. 

App.  809. 
Stutsman  County  v,  Wallace,  142  U.  S.  298,  explained  and  distinguished  148 

U.  S.  345. 
Sutton  Manufacturing  Co.  v.  Hutchinson,  24  U.  S.  App.  145,  followed  84  U.  S. 

App.  148. 
Swann  v.  Jenkins,  82  Alabama,  478,  followed  80  XJ.  8.  App.  850, 
Swift  V,  Tyson,  16  Pet.  1,  distinguished  84  U.  S.  App.  148. 

T. 

Talley  v.  Curtain,  8  U.  S.  App.  247,  reaffirmed  8  U.  S.  App.  424. 

Taylor  v.  Supervisors,  86  Virginia,  506,  followed  150  U.  S.  488. 

Teal  V.  Walker,  111  U.  S.  242,  distinguished  149  U.  S.  17. 

Temple  Pump  Company  v,  Goss  Pump  and  Rubber  Bucket  Manufg.  Company, 

18  U.  S.  App.  229,  followed  84  U.  S.  App.  508. 
Terre  Haute  and  Indianapolis  Railroad  Company  v.  Mansberger  (1),  24  U.  8. 

App.  551,  reaffirmed  24  U.  S.  App.  687. 
Terre  Haute  &  Indianapolis  Railroad  Co.  v,  Voelker,  129  111.  540,  applied  24  U.  S. 

App.  489. 
Terry  v.  Anderson,  95  U.  S.  628,  distinguished  150  U.  S.  371. 
Tetherow  v .  The  St.  Joseph  &  Des  Moines  Railroad  Company,  98  Missouri,  74, 

followed  and  applied  4  U.  S.  App.  25. 
Texas  and  Pacific  Railway  Co.  v.  Barrett,  30  U.  S.  App.  196,  followed  80  U.  S. 

App.  549. 
Texas  &  Pacific  Railway  Company  v.  Griffin,  76  Texas,  441,  affirmed  23  U.  S. 

App.  143. 
Texas  and  Pacific  Railway  Company  v.  Johnson,  151  U.  S.  81,  affirmed  23  U.  S. 

App.  148. 
Texas  and  Pacific  Railway  Company  r.  Johnson,  76  Texas,  421,  affirmed  23  U.  S. 

App.  143. 
Texas  &  Pacific  Railway  Company  v.  Murphy,  111  U.  S.  488,  followed  4  U.  S. 

App.  45. 
Texas  &  Pacific  Railway  Company  v.  Overheiser,  76  Texas,  437,  affirmed   28 

U.  S.  App.  143. 
Texas  and  Pacific  Railway  Company  v,  Rogers,  13  U.  S.  App.  547,  followed  23 

U.  S.  App.  86. 
The  Advance  (2),  38  U.  S.  App.  844,  applied  38  U.  S.  App.  406. 
The  Alabama  and  The  Gamecock,  92  U.  S.  695,  followed  and  applied  11  U.  S. 

App.  612. 
The  Alabama  Case,  16  Geneva  Arbitration,  pp.  8,  9,  examined  and  distinguished 

15  U.  S.  App.  1. 
The  Ambrose  Light,  25  Fed.  Rep.  408.  distinguished  15  U.  S.  App.  1. 
The  Apollon,  9  Wheat.  362,  followed  30  U.  S.  App.  219. 
The  Barbed  Wire  Patent,  143  U.  S.  275,  considered  and  applied  5  U.  S.  App. 

101. 
The  Battler  (1),  89  U.  S.  App.  151,  reversed  39  U.  S.  App.  160. 
The  Blenheim,  18  Fed.  Rep.  47,  foUowed  11  U.  S.  App.  691. 
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The  Bolivia,  1  U.  S.  App.  26,  followed  14  U.  S.  App.  653. 

The  Cajuga,  14  WalL  270,  distinguished  3  U.  S.  App.  171. 

The  City  of  Mexico,  28  Fed.  Rep.  148.  distinguished  15  U.  S.  App.  1. 

The  City  of  New  York,  The  Young  American,  and  The  John  E.  Berwind,  1  U.  S. 

App.  72,  applied  1  U.  S.  App.  78. 
The  Colorado,  01  U.  S.  692,  698,  distinguished  157  U.  S.  60. 
The  Corn-Planter  Patent,  23  Wall.  181,  followed  22  U.  S.  App.  601. 
The  Dago  (1),  8  U.  S.  App.  612,  reaffirmed  8  U.  S.  App.  651. 
The  Doris  EckhofF,  1  U.  S.  App.  129,  explained  and  limited  1  U.  S.  App.  658. 
TheFavorita,  18  Wall.  598,  603,  distinguished  3  U.  S.  App.  171. 
The  Francis  Palms,  6  U.  S.  App.  581,  followed  6  U.  S.  App.  599. 
The  Francis  Wright,  105  U.  S.  381,  followed  13  U.  S.  App.  604 ;  applied  30  U.  S. 

App.  140. 
The  F.  W.  Vosburgh,  1  U.  S.  App.  143,  overruled  3  TJ.  S.  App.  320. 
The  Galileo,  29  Fed.  Rep.  538,  followed  and  applied  11  U.  S.  App.  612. 
The  Havilah,  1  U.  S.  App.  1,  followed  21  U.  S.  App.  90. 
The  Huntsville,  Cohen's  Admiralty  Jurisdiction,  p.  74,  distinguished  13  U.  S. 

App.  643. 
The  Illinois,  White  &  Cheek,  2  Flippin,  383,  disapproved  6  U.  S.  App.  389. 
The  India,  2  U.  S.  App.  83,  foUowed  2  U.  S.  App.  297. 
The  Iron  Chief  (1),  22  U.  S.  App.  473,  reaffirmed  22  U.  S.  App.  546. 
The  Mabey,  10  Wall.  419,  followed  21  U.  8.  App.  90. 
The  Manitoba,  122  U.  S.  97,  distinguislied  144  U.  S.  371. 
The  Mattano,  8U.  S.  App.  111.  followed  and  applied  15  U.  S.  App.  98. 
The  Oregon,  6  U.  S.  App.  581,  followed  6  U.  S  App.  599. 
Tlie  Patapsoo,  13  Wall.  329,  followed  30  U.  S.  App.  818. 
Tlie  Pennsylvania,  19  Wall.  125,  followed  and  applied  1  U.  S.  App.  26. 
The  Pennsylvania,  19  Wall,  125,  followed  14  U.  S.  App.  655. 
The  Persian  Monarch,  28  Fed.  Rep.  820,  approved  and  followed  13  U.  S.  App. 

662. 
The  Philadelphlan,  21  U.  S.  App.  90,  applied  38  U.  S.  App.  386. 
The  PhoBuix  (1),  8  U.  S.  App.  626,  reaffirmed  8  U.  S.  App.  650. 
The  Pilot,  7  U.  S.  App.  188,  explained  and  affirmed  7  U.  S.  App.  457. 
The  Pilot,  7  U.  8.  App.  188,  followed  7  U.  8.  App.  193. 
The  Portland  *  The  State  of  California,  7  U.  8.  App.  20,  distinguished  7  U.  S. 

App.  660. 
The  Potomac,  8  Wall.  590,  594,  followed  11  U.  8.  App.  693. 
The  Rosa,  53  Fed.  Rep.  132,  disapproved  5  U.  8.  App.  382. 
The  Schooner  Freeman,  18  How.  182,  followed  26  U.  8.  App.  63. 
The  Shady  Side,  17  Blatchford,  132,  distinguished  35  U.  8.  App.  272. 
The  Stephen  Morgan,  94  U.  8.  599,  affirmed  153  U.  8.  465. 
The  Suliote,  4  Woods,  19,  followed  18  U.  8.  App.  643. 
The  Thomas  Melville,  23  U.  8.  App.  515,  followed  23  U.  S.  App.  522,  523. 
The  Umbria,  11  XJ.  8.  App.  612,  followed  11  U.  8.  App.  691. 
The  Wanata,  95  U.  8.  600,  followed  14  U.  8.  App.  500. 
The  Watchful,  6  WaU.  91,  distinguished  15  U.  8.  App.  1. 
Third  National  Bank  of  Baltimore  v.  Lanahan,  66  Maryland,  461,  disapproved  16 

U.  8,  App.  465. 
Thorn  v.  Pittard,  8  TJ.  8.  App.  597,  followed  and  applied  8  U.  8.  App.  610. 
Thomas  r.  Western  Car  Company,  149  U.  8.  95,  followed  8  U.  8.  App.  4C1. 
Thompson  V.  Rainwater,  4  U.  8.  App.  217,  explained  12  U.  8.  App.  232. 
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Thompson  v.  The  Mayor,  etc.,  of  the  City  of  New  York,  63 Super.  Ct.  427,  affirmed 
35  U.  S.  App.  201. 

Thomson-Houston  Electric  Co.  v.  Western  Electric  Co.,  84  U.  S.  App.  186,  re- 
affirmed 34  U.  S.  App.  619. 

Throckmorton  v.  Price,  28  Texas,  605,  followed  28  U.  8.  App.  681. 

Thyng  v.  Fitchburg  Railroad  Company,  156  Mass.  18,  16,  followed  21  U.  S.  App. 
151. 

Todd's  Case,  18  How.  52,  examined  and  distinguished  154  U.  S.  447. 

Tompkins  v.  Fort  Smith  Railway  Company,  125  U.  S.  109,  affirmed  and  followed 
152  U.  S.  478. 

Topliff  V,  Topliff,  145  U.  S.  156,  considered  and  applied  5  U.  S.  App.  101. 

Torrent  Arms  Lumber  Company  v,  Rodgers,  112  U.  S.  659,  distinguished  7  U.  S. 
App.  601. 

Turley  v.  Tucker,  6  Missouri,  588,  distinguished  7  U.  8.  App.  254. 

Tuttle  V.  Detroit,  Grand  Haven  &  Milwaukee  Ry.,  122  U.  S.  189,  distinguished  4 
U.  S.  App.  221. 

Tuttle  V.  Tuttle,  12  Met.  (Mass  )  551,  followed  80  U.  8.  App.  258. 

Tyler  Mining  Company  v.  Last  Chance  Mining  Company,  7  U.  S.  App.  468,  ap- 
proved and  followed  15  U.  S.  App.  456. 

XT. 

Underwood  v.  Wolf,  181  Illinois,  425,  followed  31  U.  S.  App.  298. 

Union  Natl.  Bank  of  Oshkosh  v,  German  Lisurance  Co.  of  Freeport,  84  U.  8. 

App.  897,  followed  84  U.  S.  App.  414. 
Union  Pacific  Railway  Co.  v.  Artist,  19  U.  8.  App.  612.  followed  82  U.  8.  App.  48. 
Union  Pacific  Railway  Co.  v,  Colorado  Eastern  Railway  Co.,  12  U.  8.  App.  110, 

followed  19  U.  8.  App.  660. 
Union  Pacific  Railway  Company  v,  Harris,  27  U.  8.  App.  460,  followed  27  U.  S. 

App.  648. 
Union  Pacific  Railway  Company  v.  Jarvis,  10  U.  8.  App.  489,  followed  22  U.  8. 

App.  505. 
United  States  v.  Alexander,  148  U.  8.  186,  affirmed  148  U.  8.  196. 
United  States  v.  Alger,  151  U.  8.  862,  followed  151 U.  8.  866 ;  reaffirmed  152  U.  8. 

384. 
United  States  r.  Beebe,  127  U.  8.  388,  applied  142  U.  8.  510. 
United  States  v.  Blumlein,  14  U.  8.  App.  101,  followed  14  U.  8.  App.  109 ;  applied 

85  U.  8.  App.  89. 
United  States  v,  Bowen,  100  U.  8.  508,  approved  157  U.  8.  1. 
United  States  v.  California  &  Oregon  Land  Company,  7  U.  8.  App.  128,  affirmed 

7  U.  8.  App.  297. 
United  States  v,  CarU,  105  U.  8.  611.  distinguished  156  U.  8.  185. 
United  States  v.  County  of  Macon,  99  U.  8.  582,  followed  144  U.  8.  568. 
United  States  v.  Cutajar.  59  Fed.  Rep.  1000,  distinguished  80  U.  8.  App.  10. 
United  States  v.  Dalles  Military  Road  Co. .  140  U.  S.  599,  affirmed  146  U.  8.  120. 
United  States  r.   Denver  and  Rio  Grande  Railway  Co.,  150  U.  8.   1,  followed 

150  U.  8.  16. 
United  States  r.  Ewing,  140  U.  8.  142,  followed  147  U.  8. 691. 
United  States  v,  Ferreira,  18  How.  40,  examined  and  distinguished  154  U.  8.  447. 
United  States  v.  Fletcher,  148  U.  S.  84,  applied  150  U.  8. 517. 
United  States  v.  Goodrich,  12  U.  8.  App.  108,  followed  12  U.  S.  App.  110. 
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United  States  v.  Goodrich,  12  U.  S.  App.  106,  followed  12  U.  S.  App.  533 ;  10 
U.  S.  App.  660. 

United  States  v.  Hall  (1),  21 U.  S.  App.  402,  reaffirmed  21  U.  S.  App.  426. 

United  States  v^  Harmon,  147  U.  S.  268,  affirmed  147  U.  S.  672. 

United  States  v.  Jones,  134  U.  S.  488,  foUowed  26  U.  S.  App.  687. 

United  States  v.  King,  147  U.  S.  676,  applied  147  U.  S.  695. 

United  States  v.  Klingenberg,  153  U.  S.  93,  distinguiBhed  88  U.  S.  App.  226. 

United  States  v.  Knox,  128  U.  S.  230,  followed  37  U.  S.  App.  103. 

United  States  v,  Lungston,  118  U.  S.  889,  distinguished  143  U.  S.  578 ;  explained 
and  limited  150  U.  S.  588. 

United  States  v.  Lee,  106  U,  S.  196,  distinguished  147  U.  S.  508. 

United  States  v.  McLaughlin,  127  U.  S.  428,  approved  149  U.  S.  652. 

United  States  v.  Mosbj,  133  U.  S.  273,  affirmed  and  applied  142  U.  S.  602. 

United  States  v.  Nash,  4  CliflP.  107,  distinguished  20  U.  S.  App.  286. 

United  States  r.  Piatt  and  Salisbury,  157  U.  S.  113,  foUowed  157  U.  S.  121. 

United  States  v.  Pitman,  147  U.  S.  669,  followed  and  applied  5  U.  S.  App.  496. 

United  States  v.  Schefer,  14  U.  S.  App.  49,  reaffirmed  14  U.  S.  App.  97. 

United  States  v.  Stahl,  151  U.  S.  866,  reaffirmed  152  U.  S.  884. 

United  States  v.  The  Mary  N.  Hogan,  18  Fed.  Rep.  529,  examined  and  distin- 
guished 15  U.  S.  App.  1. 

United  States  v.  Two  Hundred  and  Fourteen  Boxes  of  Arms,  etc.,  20  Fed.  Rep. 
50,  examined  and  distinguished  15  U.  S.  App.  1. 

United  States  v.  Tynen,  11  Wall.  88,  distinguished  12  U.  S.  App.  574 ;  applied  143 
U.  S.  18. 

United  States  v.  Van  Duzee,  140  U.  S.  169,  approved  147  U.  S.  672. 

United  States  v.  Van  Duzee,  10  U.  S.  App.  395,  followed  82  U.  S.  App.  51. 

United  States  v.  Weed,  5  Wall.  62,  distinguished  15  U.  S.  App.  1. 

United  States  ex  rel.  Field  v.  Township  of  Oswego,  Labette  Co.,  28  Fed.  Rep.  55, 
followed  and  applied  4  U.  S.  App.  416. 

United  States  Electric  Lighting  Company  v.  The  Edison  Electric  Light  Co.,  11 
U.  S.  App.  1,  followed  11  U.  S.  App.  712  ;  reaffirmed  20  U.  S.  App.  14 ;  fol- 
lowed 21  U.  S.  App.  74. 

United  States  National  Bank  of  New  York  t;.  First  National  Bank  of  Little  Rock, 
Arkansas  (1),  27  U.  S.  App.  605,  reaffirmed  27  U.  S.  App.  750. 

United  States  Trust  Company  v.  Wabash  Western  Railway  Company,  150  U.  S. 
287,  approved  and  followed  150  U.  S.  810. 

V. 

Vanderbilt  v.  The  Eagle  Iron  Works,  25  Wend.  665,  followed  31  U.  S.  App.  298. 
Van  Rensselaer  v.  Kearney,  11  How.  297,  questioned  148  U.  S.  81. 
Vider  v.  O'Brien,  18  U.  S.  App.  711,  followed  34  U.  S.  App.  454. 
Vilas  V.  Page,  106  N.  Y.  439,  distinguished  16  U.  S.  App.  87. 
Villa  V.  Rodriguez,  12  Wall.  823,  questioned  148  U.  S.  81. 

W. 

Wabash,  St.  Louis  &  Pacific  Railway  v.  Ham,  114  U.  S.  587,  followed  150  U.  S. 

871. 
Wadsworth  v.  Western  Union  Telegraph  Company,  86  Tennessee,  695,  dissenting 

opinion  followed  12  U.  S.  App.  817. 
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Wales  V.  Whitney,  114  U.  S.  664,  qualified  and  explained  146  U.  S.  83. 

Walker  v.  Miller,  19  U.  S.  App.  403,  followed  19  U.  S.  App.  455. 

Walker  v.  Miller,  19  U.  S.  App.  403,  foUowed  19  U.  S.  App.  573. 

Wallace  v.  McConnell,  13  Pet.  186,  followed  and  applied  16  U.  S.  App.  602. 

Wallach  v.  Van  Ryswick,  92  U.  S.  207,  applied  145  U.  S.  646. 

Walters.  Northeastern  Railroad  Company,  147  U.  S.  870,  followed  148  U.  S.  891. 

Walton  V.  United  States,  9  Wheat.  651,  distinguished  4  U.  S.  App.  46. 

Wan  Shing  v.  United  States,  140  U.  S.  424,  affirmed  7  U.  S.  App.  1. 

Ward  V.  Kohn,  19  U.  S.  App.  280,  followed  19  U.  S.  App.  386. 

Ward's  Central  &  Pacific  Lake  Company  v.  Elkins,  84  Michigan,  489,  distinguished 

6  U.  S.  App.  681, 
Warner  v.  Littlefield,  89  Michigan,  829,  followed  and  explained  16  U.  S.  App.  221. 
Warner  v.  Texas  &  Pacific  Railway  Company,  2  U.  S.  App.  647,  follo^^d  13  U.  S. 

App.  689. 
Warren  v.  Stoddart,  105  U.  S.  224,  foUowed  22  U.  S.  App.  488. 
Washington  &  Idaho  Railroad  Company  v.  Coeur  d'Alene  Railway  and  Naviga- 
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540,  542 

Y. 

Yardley   v.  Clothier,  8  U.  S.  App. 

207  471,  658 

Yesler  v,  Washington  Harbor  Line 

Commissioners,  146  U.  S.  646  136,  730 

Z. 

Zimpelman    v,   HipweU,    2  U.  S. 

App.  568  100,  802,  307,  495 

Zinsser  v.  Krueger,  3  U.  S.  App.  1  553 
Zopfi  V,  Postal  Teleg.  Co.,  22  U.  S. 

App.  186  490 


A  DIGEST  OF 


U.  S.  REPORTS,  142  TO  163; 

U.  S.  COURTS  or  APPEALS  REPORTS, 

1  TO  23,  27, 

AND  ADVANCE  PARTS  TO  JUNE  15th,  1896. 


A. 

ABANDONMENT. 

See :  Appbai^,  27. 

Insurance,  63,  68-71. 
Mines  and  MnoNa,  27,  29. 
Patents,  269. 

Ships  and  SrappiNo,  18, 149. 
Title  to  Real  Property,  8. 
Trial,  10. 

ABATEMENT. 

See:  Abatement  and  Revival. 
Nuisance,  1. 
Plea  in :  Pleading  and  Practice,  87-48, 

ABATEMENT  AND  BEVTVAL,   3. 

1-  By  Death  of  Plaintiff.— If ,  after  verdict  and  judgment  for  the  defend- 
ant in  the  Circuit  Court  in  an  action  the  cause  of  whicn  does  not  survive  by 
law,  and  pending  a  writ  of  error  in  the  Supreme  Court  upon  theplaintiflTs 
excejitions  to  the  rulings  and  instructions  at  the  trial,  the  plaintifi  dies,  the 
action  abates  and  the  writ  must  be  dismissed.  Martin'' s  Administrator  v. 
Baltimore  <fc  O.  R.  Co.,  151  U.  S.  673 ;  Gray,  J.  (Harlan,  J.,  Dist.),  1896. 

2.  Abatement,  under  State  Laws. — ^The  question  whether  a  cause  of 
action  survives  to  the  personal  representatives  of  a  deceased  person  is  a 
question  not  of  procedure  but  of  right ;  and  when  the  cause  of  action  does 
not  arise  under  a  law  of  the  United  States,  depends  upon  the  law  of  the  state 
in  which  the  suit  is  brought.    In  West  Virginia,  an  action  for  personal  in- 

J'uries  abates  by  the  death  of  the  person  injured.    Martin's  Administrator  v. 
Baltimore  <fc  O.  JR.  Co.,  151  U.  S.  678  ;  Gray,  J.  (Harlan,  J.,  Dist.),  1896. 

8.   Where  Land  is  Sold  but  no  Deed  Delivered.— The  rule  that  the 
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death  of  a  party  to  a  suit,  either  pending  the  suit  or  after  judgment  and  before 
execution,  abates  the  suit,  does  not  apply  to  a  case  where  land  has  been  sold 
upon  execution  but  no  deed  delivered.  Insley  v.  U.  S.^  450  U.  S.  512 ; 
B&OWN,  J.,  1893. 

ACCEPTANCE. 

See  :  Contracts,  7-8,  87-88. 

By  Corporation :  Corporations,  26. 
Negotiable  Instruments,  1&-17. 

ACCIDENT  nreUKANCS. 
See :  Insurance,  72-74. 

ACCOMMODATION  INDOBSEMEXTF. 

See :  Negotiable  Instruments,  15. 

ACCOBD  AND  SATISFACTION,  1. 

1.  Beoeipt  of  Check  is  not  Accord  and  Satisfaction.— The  receipt 
and  retention  of  a  check  is  not  an  accord  and  satisfaction,  where  charterer 
delivered  it  in  full  satisfaction  of  a  claim  for  demurrage,  but  was  notified 
that  it  was  not  sufficient  and  that  suit  would  be  brought.  Me  Keen  v.  Morse, 
1  U.  S.  App.  7  (3d  Cir.);  Per  Cur.,  1891. 

ACCOUNTING,  8. 

See  also:  Account. 

Copyright,  4. 
Partnership,  14, 17, 18. 
Patents,  276-278. 

1.  Complicated  Account— No  Bemedy  at  Law.— Where  there  was  a 
mutual  running  account  extending  over  more  than  six  years,  involving 
more  than  five  hundred  items,  complicated  and  confused  b^  the  fraudulent 
entries  and  omissions  of  a  faithless  trustee,  it  was  field  that  it  was  impossible 
for  a  jury  to  reach  a  just  result,  and  tliat  it  was  a  proper  case  for  reference 
to  a  master.  Ounn  v.  Brirudey  Car  Works  <fc  Mfg.  Co.,  27  U.  S.  App.  779 
(8th  Cir.);  Sanborn,  J.,  1895. 

2.  Accounting  not  Obligatory  ui>on  Insurance  Company.  —  Tlie 
holder  of  a  policy  of  Insurance  under  the  semi-tontine  plan  elected  to  avail 
himself  of  an  option  in  the  policy  whereby  he  was  entitled  to  demand  the 
policy's  entire  share  of  assets.  The  insurance  company  offered  him  a  certain 
sum,  which  he  refused,  and  he  filed  a  bill  for  an  account  and  discovery. 
Held,  that  the  insurance  company  were  under  no  obligations  to  account. 
Everson  v.  Equitable  Life  Assurance  Soc,,  39  U.  S.  App.  34  (Cd  Cir.) ;  Daulas, 
J.,  1896. 

8.  When  Cestni  Que  Trust  may  Demand.— A  trustee  of  corporate 
shares,  who  sells  them  at  the  same  time  with  property  of  his  own,  receiving 
a  price,  part  of  which,  though  ostensibly  for  nis  own  property,  is  really  an 
additional  consideration  for  the  shares,  is  liable  to  an  accounting  for  such 
part  at  the  suit  of  the  cestui  que  trust.  Levi  v.  Evans ;  Levi  v.  aieberling; 
Levi  V.  Wild,  18  U.  S.  App.  293  (7th  Cir.) ;  Baker,  J.,  1898. 

4.  Interest  Allowed  upon— Granted  where  Trust  Belation  Exists. 
— From  1875  to  1881  H.  invested  D.'s  money  intrusted  to  him  under  in- 
structions to  be  lent  by  him  for  D.  at  the  rate  of  10  per  cent,  interest,  and 
to  reinvest  the  interest  in  the  same  way.  From  1881  to  1886,  when  H.  died, 
the  money  was  invested  at  the  rate  of  8  per  cent.  After  H.'s  death  D.  filecl 
a  bill  in  equity  for  an  accounting  and  payment  of  the  amount  found  due. 
insisting  at  tlie  hearing  upon  interest  at  the  rate  of  8  per  cent,  on  the  prin- 
cipal while  in  the  liands  of  the  administrator.  Held,  that  administrators 
should  not  be  held  to  respond  at  a  greater  rate  than  0  per  cent.,  the  legal 
rate,  in  the  absence  of  special  agreement,  as  it  does  not  appear  that  they 
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themselTes  received  interest  at  a  higher  rate ;  also  that  a  trust  relation 
was  disclosed,  which  entitled  the  complainant  to  an  account.    Dillman  v. 
Hastings,  144  U.  S.  136 ;  Fuller,  C.  J.,  1802. 
See  Nxishua  &  Lowell  B.  Co.  ▼.  Boston  &  Lowell  R.  Co.,  61  F.  R.  2&0. 

5.  Evidence  Kecessary  to  Sustain  Bill  for.— A  bill  in  eauity  for  an  ac- 
counting of  rents  collected  by  defendant  as  agent  of  the  plaintiff  cannot 
be  sustained,  where  defendant  puts  in  a  sworn  answer  that  he  has  not  made 
any  false  representations  as  to  amount  collected  and  plaintiff^s  solicitor  alone 
testifies  that  false  representations  were  made.  It  must  further  appear  that 
the  amount  so  collected  by  defendant  more  than  offsets  the  amount  claimed 
bv  him  as  due  him  from  plaintiff.  Peeler's  Admx.  v.  Lathropy  2  U.  S.  App. 
40  (5th  Cir.);  Pardee,  J.,  1891. 

6.  Trustee  must  Account. — Trustee  acting  as  attorney  for  claimant  of 
portion  of  trust  funds  secured  a  reduction  of  such  claim  greater  than  the 
amount  of  his  fees  as  trustee,  and  instead  of  turning  such  balance  over  to 
the  cestui  que  trust  took  it  as  fee  for  collecting  the  claim.  He  also  acquired 
interests,  under  cover  of  an  arrangement  for  counsel  fees,  in  claims  hostile 
to  those  which  he  held  under  the  trust,  since  the  fund  was  inadequate  to 
pay  all.  iTeZd,  equity  will  not  tolerate  a  party  holding  one  set  of  claims 
&»  a  trustee  and  dealing  with  hostile  claims  as  an  individual.  Whatever 
profit  a  trustee  makes  by  such  operations  he  must  account  for  to  his  cestui 
mte  trust.  De  Chambrun's  Administrator  v.  CampbeWs  Executors,  20  U.  S. 
App.  347  (2d  Cir.);  Lacombe,  J.,  1894. 

ACCOUNT. 

See  :  AocouNTma. 

Account  Stated. 
Limitations  op  Actions,  20. 

ACCOUNT  STATED,  2. 

. 

1.  Introduction  of  Account  Makes  Prima  Fade  Case.— In  Florida, 
in  an  action  at  law  on  an  account  stated,  the  defendant  is  entitled  to  show 
that  the  accounts  do  not  show  him  to  be  indebted  because  they  are  not  cor- 
rect ;  the  introduction  of  the  accounts  stated  makes  a  prima  facie  case  and 
shifts  the  burden  of  proof  to  the  defendant.  Wittich  v.  Allison,  18  U.  8. 
App.  389  (5th  Cir.);  McCoBMiCK,  J.,  1898. 

2.  Party  may  Demand  Copies  of  Account.— A  statute  of  Idaho  pro- 
vides that  a  party  may  demand  copies  of  accoimts  upon  which  an  action  is 
brought,  and  if  they  are  not  furnished  him,  the  items  cannot  be  admitted  in 
evidence.  Held,  tnat  this  statute  did  not  apply  to  an  action  on  a  bond,  nor 
does  it  apply  if  the  demand  required  by  the  statute  does  not  appear  upon 
the  record.  Alexander  y.  United  States,  15  U.  S.  App.  158  (9th  Cir.);  Gil- 
bert, J.,  1893. 

ACCBETION. 

See :  Boundary  Lines,  6. 

ACEZ^'OWIiEDGMENT. 

See :  Deeds,  4. 

Limitation  of  Actions,  26. 

ACQUIESCEIQ'CB. 

See:  Adverse  Possession,  7, 
Laches,  28. 

ACQUISITION. 

See :  PuBUC  Lands,  1-8. 


ACTION — ACTION,  RIGHT  OF. 

ACTION. 

See :  Contracts,  12S-142. 

For  Death  by  Negligence :  Ldhtation  of  Actioxs,  16. 

Against  United  States  :  United  States,  19-21. 

Forma  Pauperis :  Statutes,  44. 

In  Personam :  Forbcer  Adjudication. 

On  Judgments :  Judgments  and  Decrees,  51-53. 

On  Bond :  Replevin,  5. 

Against  Receiver :  Receivers,  18-19. 

ACTION  IN  BEM,  1. 

1.  What  is  not  Suoh.— An  adjudication  in  one  state  upon  matters  affecting 
real  estate  in  another  state  is  not  an  action  in  rem.  Branch  v.  Texas  Lum- 
ber Mfg.  Co.  (2),  13  U.  S.  App.  495  (5th  Cir.) ;  McCORMiCK,  J.,  1893. 

ACTION,  BIGHT  OP,  7. 

See  also :  Husband  and  Wife,  4. 
Parent  and  Child. 
Patents,  234-241. 

1.  An  Action  for  Injury  is  Ex  Delicto— Recovery  against  One  De- 
fendant.— An  action  brought  by  a  passenger  against  a  railroad  corporation 
for  injuries  sustained  in  an  accident  is  an  action  ex  delicto,  not  ex  contractu. 
For  this  reason  plaintiff  may  recover  against  one  of  two  railroads  whom  lie 
sues  jointly,  although  the  cause  of  action  as  to  the  other  fails.  Atlantic  and 
Pacific  R.  R.  Co.  v.  Laird,  15  U.  S.  App.  248  (9th  Cir.) ;  Hanford,  J.,  1893. 

2.  Court  of  Admiralty  inay  Enforce  Statutory  Bemedv  for  Death 
by  Negligence. — In  a  case  of  death  by  negligence,  if  the  local  law  of  a 
state  merely  gives  a  right  of  action  in  personam  for  a  cause  of  action  of  a 
maritime  nature,  the  District  Court  may  administer  the  law  by  proceedings 
in  personam  ;  but  unless  a  lien  be  given  by  the  local  law,  there  is  no  lien  to 
enforce  by  proceedings  in  rem  in  the  Court  of  Admiralty.  Bigelow  v.  Ander- 
son's Admr.,  84  U.  S.  App.  261  (7th  Cir.) ;  Jenkins,  J.,  1895. 

8.    By  Vendee  against  Corporation  on  Covenant  in  Deed.— By  a 

covenant  in  a  certain  deed  a  certain  corporation  undertook  to  pay  at  matu- 
rity certain  notes  given  by  P.,  the  vendor  of  the  corporation,  to  O.,  as  part  of 
the  price  paid  by  P.  O.  began  an  action  against  the  corporation  on  tl:e 
covenant.  Heldy  that  the  plaintiff  had  a  right  to  proceed  at  law  on  the 
covenant  counted  on,  and  that  his  so  nroceeding  was  such  an  acceptance  of 
the  covenant  as  drew  to  him  the  exclusive  right  of  action  thereon.  North 
Alabama  Development  Co.  v.  Orman,  13  U.  S.  App.  215  (5th  Cir.);  McCoR- 
HICK,  J.,  1898. 

4.  Bight  for  Cause  arising  on  Lake  Michigan.— A  collision  on  the 
waters  of  Lake  Michigan,  witnin  the  jurisdiction  of  the  State  of  Wisconsin, 
resulted  in  the  death  of  administrator's  intestate.  Suit  was  brought  in  ad- 
miralty under  the  statute.  After  verdict  for  libellant,  the  owner  of  tlie 
vessel  appealed.  Held,  that  in  the  absence  of  legislation  by  Congress  denying 
a  right  or  recoverjr  for  death  occurring  through  negligent  injury  upon  the 
waters  of  Lake  Michigan,  the  court  would  give  effect  to  the  state  provisions 
upon  the  subject  within  the  courts  of  the  state.  Bigelow  v.  Anderson's 
Admr.t  supra ,  No.  2. 

5.  Survives  in  Califomia.— Under  the  provisions  of  the  Civil  Code  of 
California,  an  action  to  recover  damages  for  false  representations  in  the 
sale  of  lands  survives  to  the  executor  or  administrator.  Henderson  v.  Hen- 
sfiaWs  Admr.,  7  U.  S.  App.  585  (9th  Cir.);  Morrow,  J.,  1893. 

6.  And  in  Indian  Territory. — In  the  Indian  Territory  a  right  of  action 
survives  against  a  railroad  company  inflicting  injuries  upon  a  passenger 
which  resiut  in  death.  St.  Louis  and  S.  Francisco  Ry.  Co.  v.  McBHde,  141 
U.  S.  127  ;  Brewer,  J.,  1891. 
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7.  And  in  Louisiana. — Under  art.  2315  of  the  Ciyil  Code  of  Louisiana, 
when  death  results  from  acts  of  omission  or  through  the  negligence  of  serv- 
ants and  employes,  the  cause  of  action  survives.  American  Sugar  Eefining 
Co.  V.  Johnson,  18  U.  S.  App.  681  (5th  Cir.);  Pardee,  J.,  1893. 

ACTS. 

See :  Chinese  Restriction :  Chinese,  3. 

Validity  of :  Constttutionai.  Law,  38. 
Duties,  1-3,  6. 

Maryland  Session  :  Eminent  Domain,  18. 
Swamp  Land  of  1850 :  Public  Lands,  102-103. 
1854,  Dec.  19 :  Indians. 

1856,  Ky.:  Railroads,  14. 

1857,  Mar.  3 :  Public  Lands,  25  ;  Statutes,  00. 

1863,  July  1 :  Railroads,  84. 

1864,  July  3 :  Railroads,  11,  32 ;  Public  Lands,  91. 
1875,  Feb.  16  :  AdmirIlty,  79. 

1875,  Mar.  8 :  Federal  Courts,  22  ;  Public  Lands,  42. 

1876,  Aug.  15  :  Partition,  3. 

1877,  La.:  Statutes,  56. 

1877,  Mar.  3  :  Foreclosure,  10  ;  Public  Lands,  54. 

1878,  "  Timber  and  Stone  ":  Public  Lands,  67. 
1878,  June  3  :  Public  Lands,  124. 

1878,  June  11 :  District  of  Columbia,  1. 
1880,  May  14 :  Public  Lands,  37. 
1880,  June  15  :  Public  Lands,  15. 
1883,  Mar.  3  :  COURT  op  Claims,  6. 
1885,  Feb.  25 :  Public  Lands,  26.  . 
18S7,  Feb.  1 :  Indians,  8. 

1887,  Mar.  3 :  Receivers,  18. 

1888,  Apr.  24  and  Aug.  1 :  Statutes,  33. 
1888,  May :  Public  Lands,  188. 

1888,  July  12,  La.:  Constitutional  Law,  47. 
1888,  Aug.  13  :  C.  C.  App.  192 ;  Circuit  Court,  1. 

1890,  Oct.  1 :  Duties,  112. 

1891,  Feb.  21 :  Indians,  11. 

1891,  Mar.  3 :  Court  op  Claims,  18 ;  C.  C.  App.  8-10 ;  Supreme 

Court,  3,  25,  77  ;  Appeals  Generally,  1. 
1893,  Feb.  13  :  Ships  and  Shipping,  117. 
1895,  July  12  :  District  Court,  7 
1895,  Mar.  21 :  Statutes,  40. 

ACTS  OF   CONGBESS,  3. 

1.  Authentication  of.  —The  signing  by  the  Speaker  of  the  House  of  Repre- 
sentatives and  by  the  President  of  the  Senate,  m  open  session,  of  an  enrolled 
bill  is  an  official  attestation  by  the  two  Houses  of  such  bill  as  one  that  has 
pissed  Congress';  and  when  approved  by  the  President  and  deposited  in  the 
Department  of  State,  its  authentication  is  complete  and  unimpeachable. 
The  journal  of  neither  House  will  disprove  such  authentication.  PieUl  v. 
Clark,  Stembach  v.  U.  8.,  Boyd  v.  U,  S.,  143  U.  S.  649 ;  Harlan,  J.,  1892. 

See  Nebraska  ex  rel.  ▼.  Moore,  87  Neb.  18 ;  State  ex  rel.  v.  Town  Council  of  Chester,  89  S.  C. 
807 :  Ltoos  ▼.  Woodg,  168  TJ.  S.  662 ;  State  ▼.  Jones,  6  Wash.  460 ;  Nelson  v.  Haywood  County,  01 
Tenn.  fo ;  U.  S.  v.  Ballin,  144  U.  S.  8 ;  Ames  ▼.  Union  Pac.  Ry.  Co.,  64  F.  K.  168, 160. 

2.  May  be  Partially  Inoperative.— Unless  it  be  impossible  to  avoid  it.  a 
general  revenue  statute  should  never  be  declared  inoperative  in  all  its  part<«, 
because  a  particular  part  relatinc^  to  a  distinct  subject  may  be  invalid. 
Field  V.  Clark,  Boyd  v.  U.  S,,  Stembach  v.  U,  S.,  143  U.  S.  649 ;  Harlan,  J., 
1892. 

3.  Effect  of,  on  State  Laws.— The  act  of  Conp^'ess  of  June  1 , 1 872,  does  not 
put  in  force  the  state  statutes  in  regard  to  matters  touchin.s^  which  Confess 
has  legislated.  Walker  y.  Collins,  4  U.  S.  App.  406  (8th  Cir.);  Shir  as,  J., 
1892. 
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ADMINISTBATION. 

See  :  CiRcurr  Court,  11. 
Equity,  22. 
Pleading  and  Practice,  13. 

ADMnnSTBATOB. 

See :  Decedents'  Estates. 
Equity,  22. 

ADMIRALTY,  104. 

See  also  :  District  of  Columbia,  9. 
District  Court,  5. 
Pleading  and  Practice,  15. 
Smps  AND  Shipping. 
Harter  Act  :  Statutes,  86. 
Limitations  of  Actions,  8. 
Witnesses,  14-15. 

I.  JURISDICTION,  1-7. 

1.  As  Determined  by  Place,  1-6. 

2.  Under  State  Statutes,  7. 
II.  OF  SALVAGE,  8-24. 

1.  Who  Cannot  be  Salvors,  8-9. 

2.  What  is  not  Salvage  Service,  10-11. 

3.  Claim  and  Compensation,  12-24. 
m.  OF  MARITIME  LIENS,  25-62. 

1.  Generally,  25-34. 

2.  For  Repairs,  85-43. 

3.  For  Supplies,  44-49. 

4.  Waiver,  50-52. 

IV.  OF  SEIZURES  AND  PRIZE  CAUSES,  53-56. 
V.  OF  LIMITED  LIABILITY,  57-63. 
VI.  OF  PRACTICE  IN  ADMIRALTY,  64-104. 

1.  The  Libel,  64-68. 

2.  Of  Decrees,  69-72. 

3.  Of  Appeals,  73-100. 

A.  Generally,  73-79. 

B.  Rights  of  Party  not  Appealing,  80-83. 

C.  Review  of  Questions  of  Fact,  83-80. 

D.  Taking  of  Further  Proof,  91-98. 

E.  Costs  on  Appeal,  99-100. 

4.  Of  Costs,  101-104. 

I.  JURISDICTION,  1-7. 
1.  As  Determined  by  Place,  1-6. 

1.  "  High  Seas  "—The  Qreat  Lakes— The  Detroit  Biver.— The  term 
'*  high  seas,"  as  used  in  the  proviBion  in  Rev.  Stat.,  §  5346,  is  applicable  to 
the  open,  unenclosed  waters  of  the  Great  Lakes,  between  which  tne  Detroit 
River  is  a  connectinj^  stream.  U.  S,  v.  Eodgers,  150  U.  S.  249 ;  Field,  J. 
(Gray,  Brown,  JJ.,  Dist.),  1888. 

2.  Lake  Michigan  not  High  Sea.— Lake  Michigan  is  not  a  **  high  sea,*'  in 
tlie  sense  that  it  is  **  open  and  unconfined,  and  not  under  the  exclusive  con- 
trol of  any  one  nation  or  people,  but  the  free  highway  of  adjoining  nations 
or  peoples."  It  lies  wholly  within  the  territory  of,  and,  as  respects  foreign 
nations,  is  under  the  exclusive  dominion  of,  tlie  Government  of  the 
United  States.  It  is  not  by  nature  free  to  the  commerce  of  the  world,  but  is 
so  free  solelv  by  the  grace  of  the  Government  of  the  United  States.  Bigdow 
V.  Anderson's  Administrator,  34  U.  S.  App.  261  (7th  Cir.)  ;  JENKINS,  J. 
(Showalter,  J.,  Dist.),  1895. 
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3.  Kavigable  Streams— In  One  State  or  More— Tide  Water.— The 
maritime  jurisdiction  of  the  United  States  extends  as  far  up  a  river  as  it  is 
actually  navigable,  whether  that  be  above  tide  water  or  not,  and  whether  the 
riTer  be  entirely  within  one  state  or  not.  In  re  Garjiett  and  Others^  141 U.  S. 
1 ;  Bradley,  J.,  1891. 

4.  Foreign  Waters— What  are.  under  Bev.  Stat.  §  4310?— Towing 
U.  S.Veasels  in. — ^Bev.  Stat.,  §  4810,  imposing  a  penalty  on  foreign  tu^-boats 
towing  United  States  vessels,  does  not  apply  to  cases  where  the  towing  is  done 
wholly  or  in  part  on  foreign  waters,  and  all  waters  north  of  the  middle  line 
of  the^  strait  of  San  Juan  de  Fuca  are  foreign.  The  Pilot,  7  U.  S.  App.  188 
(dth  Cir.) ;  Gilbert,  J.,  1892. 

See,  alao,  Dunaznuir  v.  Bradshaw,  7  U.  S.  App.  198  (0th  Cir.) ;  Oxlbebt,  J.,  ISOS. 

5.  Gtedney  Channel  is  in  the  Inland  Waters  of  IT.  S.— The  Delaware, 
a  tank  steamer  returning  to  New  York  in  ballast,  entered  Gedney  Channel, 
upon  a  true  course  of  W.  by  S.  About  the  same  time  the  Talisman,  a  tug 
towing  a  pilot-boat,  entered  it  from  the  northwest  upon  a  course  about  S.  S. 
£.«  and  not  far  from  a  right  angle  to  the  course  of  the  Delaware.  A  collision 
occurred,  and  in  a  suit  involving  the  liability  therefor,  it  was  assumed  by 
counsel  on  both  sides  that  Gedney  Channel  was  within  the  coast  waters  of 
the  United  States.  Hdd^  erroneous,  that  Gedney  Channel  is  within  the 
inland  waters  of  the  United  States.  The  Delaware,  161  U.  S.  459 ;  Brown, 
J.,  1895. 

6u  Bquitable  Jnrisdiotion.— Admiralty  courts  exercise  equitable  jurisdic- 
tion and  will  generally  disregard  mere  technicalities.  Five  Hundred  and 
Five  Thousand  'Feet  of  LtmiBery  24  U.  S.  App.  511  (7th  Cir.) ;  Baker,  J., 
Dist.,  1894. 

2.  Under  State  Statutes,  7. 

7.  Suit  in  Personam. — The  admiralty  courts  exercise  jurisdiction  over  torts 
committed  in  a  locality  where  the  municipal  law  preserves  the  ri^ht  to  re- 
dress beyond  the  life  of  the  injured  person.  McCullough's  Administrator  v. 
N.  r.  A  Noncalk  S,  S,  Co.  The  Transfer  No.  4,  20  U.  S.  App.  570  (2d  Cir.) ; 
Laoombe,  J.,  1894. 

II.  OF  SALVAGE,  8-24. 

1.  Who  Cannot  be  Salvors,  8-9. 

8.  Kre  Department— New  Orleans.— Under  its  contract  with  the  munic- 
ipality of  New  Orleans,  the  Firemen's  Charitable  Organization  cannot  claim 
salvage  for  extinguishing  a  fire  on  board  a  ship  lying  at  a  wharf.  The  Euro- 
pean, 13  U.  S.  App.  643  (5th  Cir.) ;  LocKE,  J.,  1893. 

9.  Master  in  Biscliarge  of  his  Duty.— The  captain  of  a  vessel  acting  in 
his  official  capacity  remained  aboard  the  boat  after  it  had  been  placed  under 
arrest.  While  the  vessel  was  in  the  custody  of  the  marshal  a  gale  came  up 
and  the  captain^s  services  were  necessa^  in  such  an  emergency.  Subse- 
quently the  captain  sued  for  lavage.  Jaeld,  the  duty  was  imposed  on  the 
captain  to  render  the  services  which  he  did,  and  that  he  was  not  entitled  to 
salvage.    The  Nebraska,  24  U.  S.  App.  559  (7th  Cir.) ;  Jenkins,  J.,  1895, 

2.  What  is  not  Salyaqe  Service,  10-11. 

10.  Work  and  Labor.— The  steamer  El  Dorado  struck  a  rock  and  sprung  a 
leak ;  to  lighten  the  ship  the  master  sent  to  Kejr  West  and  obtained  the 
Hshooner  Cora,  whose  crew  worked  for  five  days,  with  little  success.  Other 
salvors  then  arrived  and  stopped  the  leak.  In  the  meantime  the  Cora,  against 
the  wishes  of  the  master  of  the  El  Dorado,  carried  a  part  of  the  cargo  to  Key 
West,  where  it  was  libelled.  Held^  the  very  essence  of  the  right  to  salvage 
13  a  benefit  to  the  owners  by  saving  p^roperty,  and  as  the  character  of  the 
services  rendered  was  doubtful,  the  claim  should  be  not  for  salvage,  but  for 
work  and  hibor.  and  a  decree  is  so  rtiade.  The  Cargo  of  the  El  Dorado,  2 
U.  S.  App.  520  (5th  Cir.) ;  Bilunos,  J.,  1892. 
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11.  Meritorious  Service  Merely. — Action  was  began  to  recover  for  salvage 
service  done  by  the  s.  s.  V.  in  bringing  into  port  the  lightship  No.  45.  It 
appeared  from  tlie  evidence  that  the  hghtship  was  a  new  vessel,  schooner 
ngged,  well  provisioned,  fully  equipped  with  sails,  boats,  and  anchors,  and 
w^as  in  charge  of  a  competent  crew  and  officers ;  that  these  had  refused  to 
be  taken  off ;  that  the  officer  asked  to  be  towed  into  port ;  that  such  towing 
was  done  by  the  s.  s.  V.  at  no  extraordinary  risk  or  loss  of  time ;  and  that  VT 
had  suffered  little  or  nothing  from  the  service.  Hddf  that  upon  this  state  of 
fact  the  V.'s  service,  while  highly  meritorious  and  to  be  classed  as  extraordi- 
nary towage,  did  not  reach  the  grade  of  salvage  service.  Murray  v.  U.  S,^ 
3  XL  S.  App.  637  (3d  Cir.) ;  Wales,  J.,  1893. 

3.  Claim  and  (Compensation,  12-S4. 

12.  XJsefiil  Servioe  without  Contract. — ^A  person  who  offers  useful  ser- 
vices to  a  vessel  in  distress,  without  any  previous  contract,  is  a  salvor.  The 
Nebraska,  24  U.  S.  App.  559  (7th  Cir.) ;  Jenkins,  J.,  1895. 

18.  Purpose  and  Policy— Beward  for  Crew,  not  Owner.— After  com- 
pensation for  the  actual  service  rendered,  salvage  is  a  gratuity  for  the  benefit 
of  commerce,  as  an  encouragement  for  like  services  and  efforts ;  no  amount 
of  reward  to  owners  and  machinery  will  so  stimulate  efforts  to  save  life  and 
proi)erty  as  will  moderate  awards  to  masters  and  crews,  who  are  the  ef- 
fective agents  to  set  the  machinery  in  motion.  The  Dupuy  de  Lome,  13 
U.  S.  App.  662  (5th  Cir.) ;  Locke,  J.,  1893. 

14.  How  Determined— The  Basis  for  Computation.— Salvage  consists 
(1)  of  an  adequate  compensation  for  the  actual  outlay  of  labor  and  expense 
inade  in  the  enterprise ;  and  (2)  of  the  reward  as  boimty  allowed  from 
motives  of  public  policy,  as  a  means  of  encouraging  such  exertions.  In 
determining  the  amount  of  an  award  the  leading  considerations  are :  the 
degree  of  danger  from  which  rescue  is  made  ;  value  of  the  property  saved  ; 
risk  to  the  salvors ;  the  value  of  property  risked  by  salvors  and  the  dangers 
to  which  it  was  exposed ;  the  skill  shown  and  the  time  and  labor  spent.  Tlie 
Rita,  23  U.  S.  App.  485  (5th  Cir.) ;  Pardee,  J.,  1896. 

16.  How  Determined— Basis  for  Computation— Original  Value.— It  is 
the  value  of  the  property  which  is  restored  to  the  owners  that  is  to  be 
considered,  and  of  which  a  proportion  is  to  be  awarded  as  salvage  in  salvage 
cases,  and  not  the  original  value  imperilled.  The  exact  value  of  the  property 
saved  when  iarge  is  but  a  minor  element  in  computing  salvage,  and  as  it  in- 
creases the  rate  per  cent,  given  is  rapidly  reduced.  The  Dupxiy  de  home^  13 
U.  S.  App.  662  (5th  Cir.) ;  Locke,  J.,  1893. 

16.  How  Determined— Speoial  Danger  .—The  s.  s.  P.  broke  her  shaft  about 
300  miles  at  sea  and  was  taken  in  tow  by  the  s.  s.  S.  and  was  towed  into 
Hampton  Roads.  The  weather  was  generally  fair,  without  unusual  or 
dangerous  storms.  The  services  rendered  were  not  extraordinary  or  unusual. 
The  value  of  the  S.  was  $125,000,  of  her  cargo  f400,000,  of  her  trip  $13,000. 
The  cargo  of  the  P.  was  worth  $99,000.  her  trip  $5,000,  and  the  vessel  $60,000. 
The  district  judge  awarded  $36,000  salvage  and  $570.89  for  expenses.  Held, 
upon  appeal,  that  $20,000  was  a  liberal  reward,  and  that  the  question  of  special 
danger  from  the  Atlantic  coast  could  not  be  considered,  as  the  vessels  were 
too  far  out  at  sea.  The  Phoenix  (i),  8  U.  S.  App.  626 (4th  Cir.) ;  Jackson,  J., 
1896 ;  Tlie  Same  (f),  8  U.  S.  App.  650 ;  Per  Cur. 

17.  Amount  of— Reasonable. — Five  loaded  mud  scows  broke  adrift  from 
their  moorings.  A  tug  took  them  in  tow  and  returned  them  to  their  moor- 
ing.;. The  scows  were  worth  $6,000  each,  and  the  tug  was  worth  $15,000. 
No  special  difficulty  or  danger  attended  the  work  of  the  tug  except  that  the 
cliannel  of  the  river  was  very  narrow.  The  District  Court  allowed  a  salvage 
of  $150  for  each  scow.  On  appeal,  field,  that  the  sum  allowed  as  salvage  was 
reasonable.  Mud  Scows  Nos.  18,  10,  21,  26,  and  SI,  14  U.  S.  App.  398 
(2d  Cir.);  Per  Cur.,  1893. 

18.  Amount  of— Subject  to  Judgment  of  Court.— Every  agreement  for 
salvage  compensation  is  subject,  as  to  amount,  to  the  judgment  of  the  court 
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as  to  its  being  equitable  and  conformable  to  the  merits  of  the  case.    The 
Sirius,  15  U.  S.  App.  181  (9th  Cir.);  Gilbbbt,  J.,  1893. 

19.  AmoiLnt  of— When  Coiirt  will  Increase.— Awards,  although  moder- 
ate in  amount,  will  not  be  increased  by  the  Circuit  Ck)urt  of  Appeal  when  no 
Tiolation  of  just  principles,  or  clear  and  palpable  mistake,  or  departure  from 
the  path  of  authority  on  the  part  of  the  District  Court  is  found.  The  Dennis 
Valentine,  U  U.  S.  App.  491  (2d  Cir.);  Peb  Cub.,  1898. 

20.  Api>ellate  Court  may  Beduoe.  if  Unjust.— A  vessel  at  anchor  took 
fire  and  would  have  been  destroyed  in  a  few  minutes,  but  for  the  prompt 
service  of  tugs  which  extinguished  the  flames.  $81,400  was  saved  to  the 
owners  and  |%K),000  was  awarded  as  salvage.  The  salvors  were  not  exx)osed 
to  peril  of  person  or  property  and  underwent  no  extraordinary  exertion. 
Held,  though  the  amount  of  salvage  rests  in  the  discretion  of  the  court,  yet 
the  appellate  court  may  reduce  the  award,  if,  as  in  this  case,  the  decree  does 
not  follow  the  path  of  authority  or  is  in  violation  of  just  principles.  Re- 
duced to  $12,000.  The  Bay  of  Naples,  1  U.  S.  App.  47  (2d  Cir.);  Lacombe, 
J.,  1891. 

Appelate  courts  may  correct  awards  of  salvage  where  there  has  been  a  palpable  mistake. 
Oompasma  Commerciale,  etc.,  v.  Charente  S.  S.  Co.,  60  F.  R.  021. 

21.  TTnfair  Contract  Set  Aside.— The  steamship  C.  became  disabled  in  the 
Ldttle  Bahamas.  Her  mate  was  sent  to  Savannah  to  communicate  with  the 
owners.  They  chartered  the  M.  to  tow  the  ship  to  Veiu  Cruz  for  $5,000. 
The  master  of  the  tug  D.  lyin^  at  Brunswick,  Ga.,  learning  from  the  news- 
papers the  condition  and  location  of  the  vessel,  telegraphed  to  Savannah 
and  was  informed  that  the  M.  had  been  chartered.  He,  however,  came  to 
the  Little  Bahamas  and  made  a  contract  with  the  master>  under  which  he 
towed  her  to  Newport  News  and  was  awasded  $10,000  salvage.  Held^  as 
the  master  of  the  D.  suppressed  facts,  the  parties  to  the  contract  did  not 
deal  on  equal  terms  and  the  contract  must  be  set  aside.  The  Clandeboye, 
25  U.  S.  App.  453  (4th  Cir.);  Setmour,  J.,  1895. 

22.  Contract  for  Excessive  Amount.  Valid.— Contracts  for  salvage  will 
be  enforced  where  there  has  been  a  definite  agreement  with  ample  time  for 
the  parties  to  consider,  and  where  the  salvor  did  not  take  aavantagc  of 
his  power  to  make  an  unreasonable  bargain.  The  Agnes  I.  Grace,  2  u.  S. 
App.  317  (5th  Cir.) ;  LCCKE,  J.,  1892. 

Tliis  case  is  cited  to  support  a  salvage  contract  In  Loundes  ▼.  The  Ernest  3L  Munn,  61  F.  R. 
'  •  The  Strius,  58  F.  R.  614,  681 ;  The  Alert,  56  F.  R.  724, 788. 


23.  Division  of  Salvage  Money. — A  steamship,  valued  with  her  cai-go  at 
f903,057.82,  stranded  on  the  coast  of  New  Jersey.  Three  sets  of  salvors  went 
to  her  assistance :  it  appeared  that  the  value  of  vessels  and  equipment  em- 
ployed by  one  of  them,  and  the  time  devoted  to  the  work,  were  largely  in 
excess  of  that  of  the  other  two,  and  that  the  latter  acted  under  the  direc- 
tion of  the  superintendent  of  tlie  former.  Held,  that  of  the  $40,000  wliich 
had  been  agreed  upon  as  the  total  amount  of  salvage,  the  former  should  get 
$83,500,  and  the  latter  |5,000  and  $1,500  respectively.  T7ie  Venezuela,  14 
U.  S.  App.  236  (2d  Cir.);  Shipman,  J.,  1898. 

24.  Bival  Claims— Demurrage— Contract.— A  tug,  under  contract  to  tow 
a  disabled  steamer,  became  also  disabled,  and  abandoned  the  steamer  in  a 
dangerous  place  on  the  ocean  in  stormy  weather,  and  the  steamboat  was 
afterwards  taken  to  a  place  of  safety  by  a  passing  coasting  steamer.  While 
the  latter  vessel  was  towing  the  disabled  vessel,  two  tugs,  sent  out  by  the 
first  tug,  endeavored  to  persuade  the  coasting  vessel  to  yield  possession  of 
the  disabled  steamer,  but  failing  in  this,  got  a  line  from  the  disabled  vessel 
to  assist  in  towing.  A  libel  was  filed  by  tlie  coasting  vessel  for  salvage  ser- 
vices rendered ;  also  one  by  the  first  tug  for  breach  of  contract ;  and  one  by 
the  owner  of  the  other  two  tugs  for  salvage  services  and  for  the  sei^vices 
of  a  wire  hawser.  Held,  the  claim  of  the  coasting  vessel  was  meritorious ; 
that  the  first  tug  was  only  entitled  to  demurrage  for  one  day's  detention  ; 
the  claims  of  the  owner  of  the  other  two  tugs  were  without  foundation. 
The  Akaha,  8  U.  S.  App.  316  (4th  Cur.);  SiMONTON,  J.,  1893. 

See  The  Fbcenix,  68  F.  B.  496. 
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m.  OF  MARITIME  LIENS,  25-40. 

1.  Generally,  25-34. 

25.  Inchoate  Bights  in  Vessel  after  Injury.— The  right  of  one  who  has 
sustained  loss  b^  a  collision,  against  the  ^Ity  vessel,  is  inchoate  from  the 
moment  of  collision,  altliougii  process  tn  rem  is  necessary  to  enforce  it. 
Bailey  v.  Sundberg,  1  U.  S.  App.  101  (2d  Cir.) ;  Wallace,  X,  1892. 

26.  May  be  Created  by  Parol. — A  maritime  lien  may  be  created  by  a 
parol  agreement  between  the  owners  and  the  lienors  at  the  home  port  for 
necessary  supplies  furnished  at  a  foreign  port.  The  Advance,  S8  U.  S.  App. 
344  (2d  Cir.);  Shipman,  J.,  1896. 

See  also  The  Advance,  88  U.  S.  App.  400  (3d  Cir.);  SmFMAM,  J.,  1806. 

27.  Not  Extinguished  by  a  Note  unless  so  A^eed.— It  is  well  settled 
.  in  admiralty  that  a  note  does  not  extinguish  the  hen  of  a  claim  for  which  it 

is  given,  unless  such  be  the  understanding  of  the  parties.    Uie  John  C\ 
Fisher,  3  U.  S.  App.  109  (8d  Cir.);  Aoheson,  J.,  1892. 
See  The  Barges  844,  66  F.  R.  4S0. 

28.  Ship's  Husband,  no  Lien  for  Advances,  unless,  etc.— A  ship's 
husband  does  not  have  a  maritime  lien  upon  the  yessel  tor  the  advances 
made  in  the  course  of  his  agency  for  the  owner,  in  the  absence  of  an  express 
contract  with  him  to  that  effect,  or  of  peculiar  circumstances  from  which 
such  a  contract  should  be  implied  ;  presmnptively  he  relies  upon  the  credit 
of  the  owner.  China  Mutual  Ins,  Co.  v.  Ward,  20  U.  S.  App.  292  (2d 
Cir.);  Wallace,  J.,  1894. 

29.  Master  has  None  for  Services.—It  is  a  long  establislied  rule  in  the 
United  States  that  no  lien  upon  any  vessel  is  aUowed  to  the  master  thereof 
for  services  rendered,  and  tliis  rule  can  only  be  altered  by  the  legislative 
powers.    The  Nebraska,  24  U.  S.  App.  559  (7th  Cir.);  Jenkins,  J.,  1895. 

80.  Priority —Damages  over  Wages— Wages  after  Collision.- AtugS. 
negligently  sank  the  canal  propeller  W.  After  the  owner  of  the  W.  filed  his 
libel,  and  after  a  decree  in  liLs  favor,  the  crew  of  the  tug  filed  an  intervening 
libel  to  recover  wages  earned  prior  to  the  collision.  From  an  order  of  distribu- 
tion directing  the  payment  of  the  wages  prior  to  the  claim  for  damages,  an 
appeal  was  taken  to  the  C.  C.  A.  Held,  that  the  wages  should  be  postponed 
to  damages  for  the  reasons :  (1)  that  the  seamen  shared  in  the  fault  of  the 
offending  vessel,  and  negligent  navigation  should  be  discouraged  from  con- 
siderations of  public  policy ;  (2)  the  seamen  had  an  additional  remedy  in 
personam  against  their  employer,  while  the  libellant  had  only  the  action  in 
rem  a^inst  the  vessel ;  and  equity  will  not  permit  the  possessor  of  two 
remedies  to  select  that  which  is  the  only  resource  of  another  party.  Wages 
earned  after  collision  have  precedence  over  claim  for  damages  by  collision. 
The  F,  H,  StanuH)od,  9  U.  S.  App.  15  (7th  Cir.) ;  Jenkins,  J.,  1892. 

81.  Prompt  Diligence  Bec[uired— Statute  of  Limitations— Laches.— 

There  is  no  statute  of  limitations  in  admiralty  to  bar  a  suit  for  the  en- 
forcement of  a  lien  on  the  vessel ;  yet  nothing  but  the  most  prompt  dili^nco 
and  energetic  action  on  the  part  of  a  lienor  will  justify  a  court  of  admiralty 
in  enforcing  a  lien  where  the  loss  must  fall  upon  an  innocent  purchaser 
who  has  been  drawn  into  the  purchase  of  the  vessel  by  the  negligent 
silence  of  the  lienor.  The  Nikita,  23  U.  S.  App.  564  (5th  Cir.);  Locke,  J., 
1894. 

82.  The  Question  of  Jurisdiction— To  be  Determined  by  District 
Court. — ^Wlien  a  receiver  was  appointed  in  proceedings  to  dissolve  a  tow- 
boat  company,  and  on  the  same  dajy  libels  were  filed  in  the  U.  S.  District 
Court  for  the  enforcement  of  maritime  liens  against  vessels  of  said  company, 
and  the  receiver  filed  his  bond  and  had  the  Supreme  Court  of  the  United 
States  issue  process  on  the  Ubellants,  enjoining  them  from  taking  any  further 
proceeding  on  the  libels,  it  is  held  to  be  for  the  District  Court  to  determine 
the  Question  of  jurisdiction  of  entertaining  the  libels.  Coran  v.  Sturges, 
154  u.  S.  256  ;  FuLLEB,  C.  J.  (Brewer,  White,  JJ.,  Dist.). 

Where  maritime  freights  were  proceeded  against  In  a  state  court,  and  were  In  the  hands  o*  a 
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depositary  of  that  court,  a  subsequent  attachment  In  admiralty  to  enforce  a  maritime  lien  there- 
on was  held  valid,  the  state  court  having  no  jurisdiction  over  the  subj^t-matter.  The  Vigi- 
lancia,  68  F.  R.  783. 

33.  For  Wharfoge — When  it  Arises. — ^A  maritime  lien  for  wharfage  does 
not  arise  where  the  wharfage  privileges  were  furnished  mider  a  contract  for 
which  a  single  price  per  (my  embraced  other  valuable  considerations,  the 
supply  of  which  could  give  no  lien  on  the  ship,  and  where  the  evidence  indi- 
cated that  tiie  contract  looked  only  to  the  i)ersonal  responsibility  of  the 
steamship  company.  The  Advance  (i).  The  AUianca  (i),  The  Seffuranca, 
The  Vigiianda  {1),  88  U.  S.  App.  1»7  (2d  Cir.);  Wallace,  J.,  1896. 

ZL  Idens  on  the  G-reat  Lakes.— Upon  the  Great  Lakes  the  time  within 
which  a  maritime  Uen  should  be  enforced  is  limited  by  the  seasons  of  naviga- 
tion, and  not  by  the  voyage,  and  claims  of  equal  rank  arising  during  each 
season  are  paid  pro  rata  without  respect  to  tne  particular  voyage.  In  the 
open  harbors,  where  there  is  no  close  of  the  season  of  navigation,  a  limit  of 
forty  days  has  been  determined.  The  Nebraska  (i),  84  U.  S.  App.  119  (7th 
Cir.);  Jenkins,  J.,  1895. 

2.  For  Repaibs,  85-48. 

35.  For  Bepairs  and  Supplies— Within  Exoliisive  Jnrisdiotion  of 
U.  S.  Courts. — A  fien  for  repairs  and  supplies,  in  the  nature  of  a  maritime 
lien,  to  be  enforced  by  admiralty  process,  is  within  the  exclusive  jurisdic- 
tion of  the  United  States  courts,  sitting  in  admiralty.  The  J.  E.  Bumbelly 
148  U.  S.  1 ;  Gray,  J.,  1898. 

Admiralty  and  maritime  jurisdiction  is  conferred  exclusively  on  the  courts  of  the  United 
^ates.  Greenwood  ▼.  Town  of  Westport,  60  F.  R.  677 ;  The  Williamette  Valloy,  6S  F.  R.  296 ; 
Atlantic  Works  ▼.  Tug  Glide,  159  Mass.  61 ;  Greenwood  ▼.  Town  of  Westport,  63  Conn.  604 ;  Globe 
Iron  Works  Oo.  ▼.  Steamer  John  B.  Ketcham,  100  Mich.  689. 

86u  For  Bepairs  in  Home  Port— In  Foreign  Fort— Iden  under  State 
Statute.— The  Supreme  Court  of  the  United  States  has  established  the  fol- 
lowing propositions:  1.  A  lien  is  given  by  the  general  maritime  law  for 
necessary  repairs  furnished  to  a  vessel  in  a  foreign  port,  and  may  be  enforced 
in  admiralty.  2.  Independent  of  local  statute,  no  lien  exists,  or  can  be  en- 
forced in  admiralty,  for  repairs  or  supplies  in  the  home  port  of  the  vessel. 
But  when  the  statute  of  a  state  gives  such  a  lien,  it  is  in  the  nature  of  a  mari- 
time lien  and  therefore  may  be  enforced  in  admiralty  in  the  courts  of  the 
United  States.  The  J,  E,  Runibell  148  U.  S.  1 ;  Geay,  J.,  1893. 
Bee  The  Templar,  SO  F.  B.  204 ;  The  Alvira,  08  F.  R.  147. 

37.  Friority  of  Such  Lien  over  Mortgage— §  4192  Bevised  Statutes.— 
In  the  admiralty  courts,  a  lien  upon  the  vessel  for  necessary  supplies  and  re- 
pairs in  her  home  port,  given  by  the  statute  of  a  state,  and  to  be  enforced  by 
proceedings  in  rem^  in  the  nature  of  admiralty  process,  takes  precedence  of 
a  prior  mortgage  recorded  under  section  4192  of  the  Revised  Statutes.  The 
J.  E.  RumbeU,  148  U.  S.  1 ;  Gray,  J.,  1898. 

As  to  the  priority  of  a  maritime  or  statutory  lien  for  supplies  over  a  mortgage  of  vessels ; 
FSuson  ▼.  Cunningham,  63  F.  R.  184, 187 ;  The  Advance,  68  F.  R.  TOG ;  Freights  of  the  Kate,  63 
P.  R.  715 ;  The  Nebraska,  61  F.  R.  71S. 

38.  In  Foreign  Port— Presumption  —  Lien  Implied  as  Against 
Master. — If  necessarv  repairs  are  made  and  materials  furnished  to  a 
vessel  in  a  port  other  than  ner  home  port,  the  presumption  is  that  they  were 
made  and  nimished  on  the  credit  of  the  vessei.  When,  however,  the  work 
is  done  by  order  of  the  master  a  lien  is  implied,  but  for  work  done  by  order 
of  the  owner  no  lien  exists,  unless  proved  by  agreement.  The  Now  Then,  3 
U.  S.  App.  559  (3d  Cur.) ;  Dallas,  J.,  1893. 

39.  Excessive  Charges  for— Burden  of  Proof,  upon  Owner  to  Show.— 
Where  a  ship  is  taken  to  a  yard  for  repairs  and  no  definite  contract  is  made 
as  to  the  cost  or  extent  of  such  repairs,  if  the  job  is  well  done,  the  burden  of 
proof  rests  upon  the  owner  of  the  fidiip  alleging  delay  and  excessive  charges 
to  show  that  such  delay  and  charges  are  unreasonable  and  excessive.  The 
Mattano,  8  U.  S.  App,  111  (4th  Cir,);  Smonton,  J.,  1892. 

40.  When  Presumed  to  be  ui>on  Credit  of  Vessel  —  Burden  of 
Proof.— Where  a  necessary  maritime  service,  or  a  necessary  service  which 
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gives  a  lien,  isL  rendered  to  a  foreign  vessel  upon  the  application  of  the 
master,  or  in  his  behalf,  the  presumption  is  that  it  is  rendered  upon  the 
credit  of  the  vessel,  and  the  ourden  of  proof  is  upon  him  who  contends 
otherwise.    The  Kong  Erode,  13  U.  S.  App.  459  (6th  Cir.) ;  Locke,  J.,  1893. 

41.  Disputed  Bill— Duty  of  Claimant— Beooupment.— A  claim  against 
a  steeun   yacht  for  materials  furnished  and  work  done  was  disallowed, 
except  so  far  as  admitted  to  be  correct  by  owner,  because  libellant  failed  to . 
prove  his  claim. 

A  claim  of  owner  for  recoupment  for  work  not  done  was  disallowed, 
because  it  was  not  shown  that  libellant  understood  such  work  to  be  embraced 
within  the  contract.  The  Lurline  (S\  14  U.  S.  App.  158  (2d  Cir.) ;  Shifman, 
J.,  1893. 

42.  Work  and  ICaterials  Furnished.— Suit  was  brought  to  recover  for 
labor  and  materials  in  repairing  the  yacht  N.  The  District  Court  referred 
it  to  a  commissioner  to  take  proofs  and  report  amount  due.  A  bill  of 
particulars  was  served  covering  twenty-nine  pages.  The  report  of  the 
commissioner  simply  said :  '*  In  my  judgment  the  libellant  has  clearly 
proved  his  case,  and  I  find  that  there  is  due  him  a  balance  of  $2,109.12^' 
($13.75  less  than  libellant's  claim). 

There  was  evidence  sufficient  to  sustain  a  finding  that  the  prices  charged 
in  the  bill  were  reasonable  and  customary.  In  the  absence  of  any  discussion 
by  the  commissioner,  held,  that  the  cause  must  be  sent  back  to  the  Dis- 
trict Court,  with  instructions  to  refer  it  back  to  the  commissioner  to  take 
such  further  evidence  as  might  be  offered,  and  to  report  either  the  fair  and 
reasonable  value  of  the  work  and  materials  as  a  whole,  or  what  items  were 
proved,  and  the  fair  and  reasonable  value  of  such  items.  The  Norma,  85 
U.  S.  App.  421  (2d  Cir.) ;  Per  Cub.,  1895. 

48.  Upon  Credit  of  Owner.— When  a  person  whose  relation  to  the  vessel 
is  unknown,  but  who  is  not  the  apparent  agent  of  the  owners,  who  are 
xmknown,  but  who  can  be  readily  ascertained,  makes  a  contract  for  repairs, 
the  contracting  party  is  put  upon  inquiry  to  ascertain  the  powers  which,  as 
agent,  the  stranger  possesses.  And  if  no  inquiry  was  made  the  inference  is 
that  the  contract! ngjparty  was  satisfied  with  the  security  of  the  sole  debtor. 
The  Wandrahm,  35  U.  S.  App.  267  (2d  Cir.) ;  Shipman,  J.,  1895. 

8.  For  Supplies,  44-49. 

44.  Supplies  Furnished  on  Credit  of  Charterer— No  Iiien— State 
Statute. — Persons  furnishing  coal  to  a  steamer  enrolled  at  another  port, 
but  mider  charter  by  a  corporation  having  its  principal  office  at  the  port 
where  the  coal  is  furnished,  nave  no  lien  upon  the  vessel  for  supplies,  where 
they  have  notice  of  the  charter,  which  makes  the  corporation  liable  for  sup- 
plies ;  nor  have  they  any  lien  under  the  state  statute  contracted  on  account 
of  supplies  or  provisions  furnished  for  its  use,  where  they  are  not  furnished 
on  the  credit  of  the  vessel,  but  on  that  of  the  charterer.  The  Samuel  Mar^ 
shall,  6  U.  S.  App.  889  (6th  Cir.) ;  Taft,  J.,  1893. 

A  maritime  lien  on  a  vessel  at  a  f orelsrn  port  by  fumishingf  supplies  Is  only  acquired  when  the 
credit  is  given  to  the  vessel.  The  Templar,  60  F.  K.  800 ;  The  Advance,  60  F.  R.  767 ;  The  Sirius,  65 
F.  R.  SS6. 

45.  Necessity  of  Supplies  will  be  Presumed.— Where  the  owner  of  a 
vessel  contracts  at  the  nome  port  for  necessary  supplies  furnished  at  a  foreign 
port,  the  necessity  of  the  supplies  will  not  be  presumed.  The  Advance,  38 
U.  S.  App.  844  (ad  Cir.) ;  Shipman,  J.,  1896. 

See,  also.  The  Advance,  etc.,  88  U.  S.  App.  406  (2d  Cir.)  ;  Shipman,  J.,  1896. 

46.  Only  those  Furnished  on  Credit  of  Vessel.--A  court  of  admiralty 
will  not  enforce  a  maritime  lien  for  materials  furnished  unless  they  were 
furnished  on  the  credit  of  the  vessel,  whether  the  lienors  claim  at  common 
law  or  under  a  state  statute.  Lighters  Nos,  27  and  28^  15  U.  S.  App.  2d6  (9th 
Cir.) ;  Hawley,  J.,  1893. 

47.  Upon  Yacht  for  Supplies. — A  pleasure  yacht  is  liahle  for  supplies  fur- 
nished in  a  foreign  port  upon  the  order  of  her  reputed  owner,  who  was  also 
master  and  crew,  but  not  the  real  owner ;  credit  was  given  to  the  yacht  as 
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well  as  to  the  reputed  owner.    The  Oracie  May,  88  U.  S.  App.  223  (2d  Cir.) ; 
SmPMAN,  J.,  18Vtf. 

48.  Furnished  to  Special  Owner,  not  an  Agent— No  Iiien  on  the 
Vessel  Implied. — where  a  known  foreign  special  owner  of  a  vessel,  not  be- 
ing the  master,  orders  supplies  in  a  foreign  port,  and  the  libellant  lias  reason 
to  know  that  the  special  owner  is  not  the  agent  of  the  general  owner,  but  is 
personally  solely  liable  for  the  debt,  and  he  furnishes  the  goods  in  silence, 
there  being  no  acts  or  circumstances  from  which  it  can  be  inferred  that  the 
credit  of  tne  ship  was  either  within  the  contemplation  of  both  parties,  or 
was  recognized  by  both,  a  maritime  lien  will  not  he  implied.  The  Stroma^ 
11  U.  S.  App.  673  (2d  Cir.) ;  Shipman,  J.,  1892. 

See  The  Kate,  53  F.  R.  610 ;  The  Enchantress,  68  F.  R.  018 ;  The  Advance,  60  F.  R.  766  ;  The 
AlUance,  63  F.  R.  738. 

49.  When  Lien  Attaches. — ^The  owner  of  a  vessel  ac€^uires  a  lien  for  freight 
on  a  cargo  as  soon  as  the  latter  is  put  aboard,  and  a  district  court  has  juris- 
diction as  to  such  lien.  Five  Hundred  and  Five  Thousand  Feet  of  Ijumber, 
24  U.  S.  App.  509  (7th  Cir.) ;  Seaman,  J.,  1894. 

4.  Waiver,  50-52. 

51.  By  Accepting  Security. — A  maritime  lien  is  waived  by  accepting 
security  extending  the  time  of  payment  beyond  the  time  declared  by  statute 
or  general  law  for  the  assertion  of  the  lien,  the  lienor  having  disqualified 
himself  to  prosecute  the  lien  within  the  permitted  time.  Tfie  Nebraska  (7), 
34  U.  S.  App.  119  (7th  CSr.) ;  JENKINS,  J.,  1895. 

52.  Waiver— Great  Lakes.— Where  a  vessel  navigating  the  Great  Lakes 
was  taken  into  custody  after  being  libelled  by  one  havmg  a  maritime  lien 
upon  her,  and  was  afterwards  released  pursuant  to  an  agreement  with  the 
owner  and  the  mortgagees,  by  which  the  time  was  extended  eighteen  months ; 
heid,  this  was  a  waiver  of  the  lien  so  far  as  subsequent  innocent  purchasers 
for  value  were  concerned,  notwithstanding  the  fact  that  the  notes  contained 
the  provision  that  the  lien  should  not  be  waived.  T?ie  Nebraska  (i),  34  U.  S. 
App.  119  (7th  Cir.) ;  Jenkins,  J.,  1895. 

IV.  OF  SEIZURES  AND  PRIZE  CAUSES,  53-56. 

53.  Successive  Seizures— Chinese  Exclusion  Act— Smuggling.— When 
a  vessel,  libelled  for  smuggling  and  for  the  violation  of  the  Chinese  Exclu- 
sion Act,  is  discharged  on  giving  the  bond  required  by  law,  it  may  be  again 
libelled  in  another  district  for  similar  offences,  alleged  to  have  been  com- 
mitted prior  to  the  offences  cliarged  in  the  first  libel ;  but  there  can  be  but 
one  forfeiture  of  the  vessel  if  both  suits  proceed  to  judmient.  The  Haytian 
Republic,  154  U.  S.  118 ;  White,  J.,  1894  ;  reversing  16  U.  S.  App.  288. 

54.  Statutory  Ofienoes— New  Libel  for  "New  Ofibnce.— When  a  vessel  is 
libelled  as  prize  under  Rev.  Stat.,  §  5283,  and  the  libel  is  not  sustained  but  a 
strong  prima  facie  case  of  forfeiture  for  piracy  is  made  out,  a  decree  for 
the  latter  offence  cannot  be  made  under  the  libel  for  the  other,  but  it  is  the 
duty  of  the  court  to  remand  the  case  for  a  new  libel.  TTie  Itata,  15  U.  S. 
App.  1  (9th  Cir.);  Hawley,  J.,  1898. 

5.5.  Statutory  Forfeiture  of  Vessel— Burden  of  Proof  on  the  Gov- 
ernment.—Under  §  5288  of  the  Rev.  Stat,  the  forfeiture  of  a  vessel  libelled 
cannot  be  decreed  unless  the  Government  has  established  affirmatively  all 
the  facts  and  the  intent  essential  to  bring  the  case  within  the  statute.  The 
U.  S.  Government  libelled  the  Itata  because  she  had  taken  on  arms  and 
ammunition  within  the  U.  S.  for  use  of  the  CJongressional  party  in  the 
Chilean  insurrection.  The  statutory  offence  was  for  fitting  vessels  out  as 
men-of-war  for  the  purpose  of  committing  depredations  against  a  nation 
with  whom  the  United  States  are  at  peace.  The  evidence  showed  that  the 
Itata  was  not  fitted  out  as  a  man-of-war,  but  simply  carried  the  military 
stores  as  a  merchantman,  after  they  had  been  bought  in  the  ordinary  com- 
mercial way.  Libel  dismissed.  The  Itata,  15  U.  S.  App.  1  (9th  Cir.) ;  Haw- 
ley, J.,  1893. 
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56.  Vessel  Released  tuider  Bond  may  not  be  Beseised.— A  suit  for  for- 
feiture of  a  vessel  for  violation  of  the  revenue  or  immigration  laws  is  a 
proceeding  in  rein.  When  a  bond  is  given  to  obtain  the  release  of  the 
vessel,  that  becomes  the  substitute  for  the  vessel  in  view  of  the  Court  of 
Admiralty,  and  the  vessel  itself  cannot  be  seized  again  for  a  violation  of 
these  laws  committed  previous  to  the  time  of  the  former  seizure.  The  Hay- 
tian  Republic,  15  U.  S.  App.  288  (9th  Cir.)  ;  Gilbert,  J.,  1893. 

Reversed  by  Supreme  Court,  holding  that  a  vessel  may  be  again  libelled  in  another  district. 
154  U.  8. 118. 

V.  OF  LIMITED  LIABILITY,  67-63. 

57.  Negligence  of  Owner— Debars  firom  the  Protection  of  Statute.— 
After  a  personal  examination  by  the  owner,  the  hurricane  deck  of  barge 
fell  before  a  severe  windstorm,  through  rotten  and  defective  timbers.  Held, 
that  the  act  of  Congress  was  not  to  relieve  shipowners  from  responsibility 
for  their  own  wilful  or  negligent  acts ;  that  a  loss  is  not  occasioned  with- 
out the  knowledge  or  privity  of  the  owner  when  it  arises  from  his  personal 
neglect  to  inform  himself  of  the  defective  condition  of  the  vessel,  the  vessel 
being  imder  his  immediate  personal  supervision.  When  the  sliipowner  is  a 
corporation  the  priority  or  knowledge  required  is  that  of  the  managing 
officers.  Act  of  June26,  1884,  23Stat.  53,  c.  121,  does  not  apply.  TheRepuh- 
liCy  20  U.  S.  App.  561  (2d  Cir.) ;  Wallace,  J.,  1894. 

58.  Damages  without  Privity  of  Owner— g  4283  Bev.  Stat.— Sec- 
tion 4283  of  Rev.  Stat.,  providing  tliat  the  liability  of  the  owner  of  a  vessel 
for  damage  done  without  privity  of  the  owner  shall  not  exceed  his  interest 
in  the  vessel,  applies  to  a  vessel  abandoned  to  the  underwriters,  which  has 
not  lost  its  identity  as  a  vessel.  Craig  v.  Continental  Ins.  Co.,  141  U.  S. 
638;  Blatchford,  J.,  1891. 

The  provisions  of  the  acts  of  Congress  limiting  liability  in  matters  of  navigation  apply  to 
claims  for  damages  for  death  by  negligence  when  brought  in  the  state  courts ;  sucn  suits 
in  the  state  courts  may  therefore  be  enjoined,  and  the  litigation  transferred  to  the  courts 
of  admiralty.    The  City  of  Norwalk,  65  F.  R.  96  ;  The  Republic,  61  F.  R.  109. 

69.  Is  an  Equitable  Action. — ^The  proceeding  to  limit  liability  is  not  an 
action  against  the  vessel  and  her  freiglit,  except  when  they  are  surrendered 
to  a  trustee,  but  is  an  equitable  action.  In  re  Morrison,  Petitioner,  147 
U.  S.  14;  Blatchford,  J.,  1893. 

60.  District  Court  has  Jurisdiction.— A  United  States  district  court  has 
jurisdiction  to  entertain  a  cause  of  limited  liability,  for  the  purpose  of  ex> 
amining  whether  or  not  the  misfortune  was  without  the  privity  or  knowl- 
edge of  the  owners.  Quintan  v.  Pew,  5  U.  S.  App.  882  Hst  Cir.) ;  Putnam, 
J.,  1893. 

61.  Is  a  Constitutional  Act.— The  provision  of  the  United  States  Consti- 
tution, which  reserved  to  the  United  States  all  maritime  jurisdiction,  gave, 
by  implication,  power  to  Congress  to  modify  the  maritime  law  by  legisla^ 
tion.  The  passage  of  the  limited  liabilijty  acts  was  a  constitutional  use  of 
this  power.    In  re  Oamett  and  Others,  lil  U.  S.  1 ;  Bradley,  J.,  1891. 

The  Constitution  of  the  United  States  does  not  expressly  give  Congress  le^slatlve  power 
over  the  maritime  law.  Its  authority,  though  firmly  established,  rests  upon  implication  only. 
The  City  of  Norwalk,  6S  F.  R.  105. 

02.    Negligence  of  Owner  — -  Collision  and  Total  Lobs.  —  One  of  two 

steamships,  belonging  to  the  same  owners,  was  sunk  in  collision  with  tlie 
other,  and  with  her  cargo  became  a  total  loss.  Held,  that  the  loss  resulted 
from  no  fault  or  error  on  the  part  of  the  surviving  vessel,  and  that  the  owners 
of  the  surviving  vessel  were,  under  the  act  of  March  8,  1851,  free  from  re- 
sponsibility for  the  loss,  and  tliat  the  liability  for  the  loss  of  cargo  and  the 
bag^ge  of  passengers  on  both  vessels  and  for  personal  injuries  would  be 
limited  to  ttie  value  of  the  sunken  vessel  ana  her  freight  immediately 
after  the  collision,  and  would  not  be  extended  to  the  value  of  the  surviving 
vessel.  The  TJiingvalla  and  The  Geiser,  1  U.  S.  App.  83  (2d  Cir.) ;  Lacombe, 
J.,  1891. 

63.  Knowledge  of  Managers  Imputed  to  Corporation.— Under  section 
4283  of  the  Rev.  Stat.,  providing  that  the  liability  of  the  owner  of  a  vessel  for 
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damage  done  without  privity  or  knowledge  of  the  owner,  shall  not  exceed 
his  interest  in  the  vessel ;  if  the  owner  is  a  corporation,  the  privity  or  knowl- 
edge must  be  that  of  tlie.  managing  offiqers  of  .the  corporation.  Craig  v. 
Continental  Ins.  Co,,  141  U.  S.  638 ;  Blatchford,  J.,  1891. 

VI.  OF  PRACTICE  IN  ADMIRALTY,  64-104. 

1.  The  Libel,  64-68. 

64.  Kecessary  Averments  —  Ownership.  —  A  libel  against  the  owners  of 
a  vessel  in  personam  to  recover  damages  for  negligence  causing  death  is  de- 
fective if  it  fails  to  aver  that  the  defendants  were  the  owners  of  the  vessel  at 
the  time  of  the  accident.     The  Corsair ,  145  U.  S.  835  ;  Brown,  J.,  1892. 

65.  Insnficient. —  The  averment  in  a  libel  against  'dredges  and  scows  for 
towage,  that  the  service  was  rendered  upon  the  credit  of  the  plant  without 
stating  that  it  was  upon  the  credit  of  the  owners  thereof,  is  insufficient  ; 
the  question  is  whether  the  contract  of  the  parties  created  a  lien.  The  Co- 
lumbus and  Scows  Nos.  6,  8,  11  and  12,  28  U.  S.  App.  399  (8d  Cir.)  ;  Dal- 
las, J.,  1895. 

66.  Joinder  —  Ship  and  Owner. —  Under  the  admiralty  rules  the  ship  and 
owner  cannot  be  joined  in  the  same  libel.  The  Corsair,  145  U.  S.  335 ;  Browx, 
J.,  1892. 

67.  Amendment  —  Substitution  of  Parties.  —  Stipulations  in  admiralty 
are  not  subject  to  the  rtg^d  rules  of  the  common  law  with  respect  to  the 
liability  of  the  surety  ;  and  so  long  as  the  cause  of  action  remains  practically 
the  same,  a  mere  change  of  the  libellant,  as  by  substituting  the  real  party  in 
interest  for  a  nominal  party,  will  not  avoid  the  stipulation  as  against  the 
sureties.    The  Beaconafleld,  158  U.  S.  803  ;  Brown,  J.,  1895. 

68.  Amendment  —  Prayer  for  Belief.— Under  rule  24,  an  amendment  may 
be  made  to  a  libel  so  as  to  pray  for  interest ;  but  where  damages  are  prayed 
for,  interest  may  be  allowed  without  amendment,  as  it  is  in  the  nature  of 
damages.    The  J,  E,  IVudeau,  2  U.  S.  App.  596  (5th  Cir.)  ;  Pardee,  J.,  1893. 

2.  Op  Decrees,  69-72. 

60.  Decision  of  Trial  Judge  without  an  Opinion.— The  decision  of  a 
district  judge  in  an  admiralty  case  in  favor  of  the  libellant  without  an  opinion 
is  not  equivalent  to  the  general  verdict  of  a  jury  upon  the  issues  of  fact,  and 
is  not  necessarily  a  decision  in  favor  of  the  libellant  upon  all  litigated  ques- 
tions of  fact  necessary  to  a  full  recoverv*  The  City  of  Neio  York,  14  U.  S. 
App.  39  (2d  Cir.) ;  Wallace,  J.,  1893. 

70.  Proceedings  when  Two  Suits  are  Brought— Suspension  of  One. 
— An  action  in  personam  and  one  in  rem  were  begun  against  the  owners  and 
the  vessel  for  damages  by  collision.  The  owners  moved  for  stay  of  proceed- 
ings in  the  suit  in  personam.  The  District  Court  overruled  the  motion,  enter- 
ing a  decree  in  the  suit  in  personam,  and  also  in  the  suit  in  rem,  as  to  one 
libellant,  suspending  the  entry  of  any  decree  in  that  suit  in  favor  of  the  other 
libellants  luitil  the  **  furtiier  order  of  the  court,*'  should  failure  to  realize  the 
fruits  of  success  in  the  suit  against  the  owners  make  it  necessary  to  avail  of 
the  security  given  for  the  ship  in  the  suit  in  rem.  Held,  that  this  disposition 
of  the  matter  was  not  detrimental  to  the  appellant,  and  was  within  the 
discretion  of  the  District  Court  as  to  its  procedure.  La  Normandie ;  CSuUivan 
V.  La  Compagnie  G^n^rale  Transatlantique,  14  U.  S.  App.  655  (2d  Cir.) ; 
Laoombe,  J.,  1898. 

71.  Interest  on  Becovery  —  Pending  Appeal.— The  party  who  appeals 
from  a  decree  in  his  favor  in  a  case  of  colfision  is  not  entitled  to  interest  on 
the  original  reoovery_pending  the  appeal.  The  Niagara,  The  Express ^  Tlie 
N.  B,  Starbuck,  and  The  Charm,  11  U.  S.  App.  749  (2d  Cir.)  ;  PerCur.,  1892. 

73.  Interest  upon  AjQtanance.— Upon  affirmance  by  a  circuit  court  of 
appeals  on  an  appeal  from  a  decree  of  a  district  court  in  favor  of  a  libellant, 
the  latter,  when  appellee,  is  entitled  to  interest  on  the  whole  decree  in  the 
absence  of  special  circumstances  to  induce  the  court  to  disallow  it.    The 
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Umbria  (;?);  Cunard  S.  8.  Co.,  L.,  v.  DoUard  (S),  11  U.  S.  App.  891  (2d  dr.); 
Pee  Cue.,  1893. 

8.  Of  Appeals,  78-100. 

A.  Geneeally,  73-79. 

73.  Supreme  Court— Appeals  from  Circuit  Courts— How  Made.—Act 

of  Congress,  Feb.  16, 1875,  '*  To  facilitate  the  disposition  of  cases  in  the  Supreme 
Court,"  does  not  apply  to  the  Circuit  Court  of  Appeals,  in  admiralty  cases, 
though  act  of  Congress  March  8,  1891,  declares  that  ''  all  provisions  now  in 
force  regulating  methods  and  system  of  appeals  and  writs  of  errors  '*  shall 
regulate  appeals  and  writs  of  error  to  that  court,  and  appeals  in  admireJty 
from  existing  circuit  courts  to  that  court  may  be  lieard,  without  biUs  of 
exceptions  and  with6ut  separate  findings  of  law  and  fact.  The  HavUah,  I 
U.  S.  App.  1  (2d  Cir.)  ;  Pee  Cue.,  1891. 

In  the  E.  A.  Packer,  68  F.  R.  S51, 258,  It  was  held  that,  as  all  the  evidence  In  admiralty  causes  la 
now  brought  up  for  review,  and  not  merely  the  evidence  in  the  record  as  it  went  to  the  Supreme 
Court,  an  expression  of  opinion  on  the  merits  by  the  Supreme  Court,  when  it  reversed  and 
remanded  the  cause,  ^vas  not  binding  on  the  Circuit  Court  of  Appeals.  The  Philadelphian,  00  F.  R. 
425,  applies  the  rule  of  the  principal  case  to  admiralty  appeals  from  the  district  courts. 

74.  Supreme  Court  may  Review  State  Court  —  Collisions  under 
Statutes. — ^The  Supreme  Court  of  the  United  States  has  jurisdiction  to 
review  the  judgment  of  the  highest  court  of  a  state  in  an  action  at  common 
law  to  recover  damages  caused  by  the  collision  of  two  steamers  navigating 
inland  waters  over  which  the  United  States  have  admiralty  jurisdiction, 
when  that  judgment  denies  rights  of  plaintiff  under  the  rules  established  by 
statutes  for  preventing  collisions.  The  mere  fact  that  the  party  plaintiff  has 
elected  to  pursue  his  common-law  remedy  for  a  maritime  tort  in  a  state 
court  will  not  deprive  the  Supreme  Court  of  appellate  jurisdiction.  Belden 
V.  Chase,  150  U.  S.  674 ;  Fuller,  C.  J.,  1893. 

75.  Cirouit  Court  of  Appeals— Appeal  to,  How  Tried.— On  an  appeal 
in  admiralty  to  a  circuit  court  of  appeals,  the  case  is  tried  de  novo  in  that 
court.  New  evidence,  if  material  and  competent,  may  be  introduced  in  the 
appellate  courts,  if  for  any  cause,  other  than  the  fault  of  the  party  offering 
it,  such  evidence  could  not  have  been  introduced  at  the  original  trial;  but 
when  a  witness  has  testified  at  the  trial  concerning  matters  as  to  which  lie 
again  offers  to  testify  on  appeal,  such  new  testimony  is  not  admissible,  if  no 
grounds  are  shown  for  introducing  it.  The  Sirius,  7  U.  S.  App.  660  (9th  Cir.) ; 
Hanpord,  J.,  1893. 

76.  Circuit  Court  of  Appeals—Appeal  to.— The  practice  in  admiralty 
was  materially  changed  by  the  passage  of  the  act  of  March  8,  1891,  26  Stat. 
886,  c.  517.  Since  the  provisions  of  the  act  of  1875  do  not  apply  to  appeals 
to  the  C.  C.  A.,  all  the  evidence  in  the  case  is  brought  up  for  consideration. 
TJie  E.  A,  Packer,  14  U.  S.  App.  684  (2d  Cir.) ;  Lacombe,  J.,  1893. 

77.  Cirouit  Court  of  Appeals— Appeal  to,  When  not  Dismissed.— An 
appeal  to  the  Circuit  Court  of  Appeals  from  the  Circuit  Court  will  not  be 
dismissed  on  the  ground  that  the  appeal  in  admiralty  from  the  final  decree 
of  the  District  Court  was  not  docketed  in  the  term  of  the  Circuit  Court  next 
held  in  that  district,  the  cause  having  been  duly  entered  in  the  Circuit 
Court,  security  given,  and  the  proper  steps  taken  to  prepare  the  record,  and 
the  cause  remaining  subject  to  the  orders  of  the  Circuit  Court,  and  no 
motion  to  dismiss  having  oeen  made  in  such  court.  The  Chatham^  8  U.  S. 
App.  104  (4th  Cir.) ;  SiMONTON,  J.,  1892. 

78.  Circuit  Court  of  Appeals— Control  over  Funds  in  District 
Court. — A  circuit  court  of  appeals  has  no  control  over  funds  paid  into 
district  court,  except  when  the  cause  is  reviewed  and  determined  and 
remanded  for  further  proceedings  in  pursuance  of  a  determination. 
Mac  Andrews  v.  Mignano;  MacAndrews  v.  Calif ano,  1 U.  S.  App.  812  (2d  Cir.) ; 
Per  Cur.,  1892. 

79.  Circuit  Court  of  Appeals— Act  Feb.  16,  1876,  does  not  Apply 

to. — The  provisions  of  the  Judiciary  Act  of  Feb.  16,  1875,  which  took  from 
the  supreme  courts  the  power  to  review  the  findings  of  fact  on  admiralty 
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appeals,  does  not  applj  to  the  Circuit  Ck>urt  of  Appeals,  at  least  so  far  as 
ther  reoeiYe  such  appeals  from  the  district  courts.  The  PhUadelphian  (i), 
21  tr.  S.  App.  90  (1st  Cir.) ;  Putnam,  J.,  1894. 

B,  Rights  op  Paety  not  AppEALma,  80-62. 

W.  Owner  of  Cargo,  not  Affected  by  Laches  of  Owner  of  Vessel.— 
The  failure  of  an  owner  of  a  Tessel,  libellant  on  his  own  behalf  and  behalf  of 
the  owner  of  the  cargo,  to  take  an  appeal  from  a  decree  dismissing  the  libel 
as  to  his  own  vessel,  will  not  prevent  the  owner  of  the  cargo  from  being 
substituted  as  libellant  in  his  place ;  and  the  failure  of  the  owner  of  the 
vessel  to  appeal  is  a  technical  defence  which  ought  not  to  prejudice  the 
owner  of  the  cargo.    The  Beaconsfield,  158  U.  S.  303 ;  B^own,  J.,  1895. 

81.  Iiibellantr— Must  Make  Objections  by  Appeal. — A  libellant,  who 
has  not  appealed,  cannot  raise  in  the  Court  of  Appeals  the  objection  that 
certain  items  of  loss  have  been  improperly  disallowed  in  the  court  below. 
The  F.  \V,  Vosburgh,  1  U.  S.  App.  143  (2d  Cir.) ;  Wallace,  J.,  1892. 

83.  Court  Cannot  Grant  Belief  to  Such.— Where  the  libellant  has  not 
appealed  from  the  decree  of  the  lower  court  concluding  him  guilty  of  negli- 
gence, the  Court  of  Appeals  can  only  affirm  the  decree,  though  they  do  not 
approve  of  it.  The  J.  db  J.  McCarthy,  26  U.  S.  App.  11  (2d  Cir.) ;  Per  Cur., 
1894. 

C.  Review  op  Questions  op  Fact,  83-90. 

83.  When  Reviewable. — ^The  conclusions  of  a  district  judge  upK>n  a  ques- 
tion of  fact  depended  wholly  upon  the  intelligence  and  credibility  of  the 
witnesses  who  were  examinea  in  his  presence,  and  his  conclusions  were  in 
accord  with  the  testimony.  Held,  that  the  Circuit  Court  of  Appeals  would 
not  disregard  such  conclusions.  The  Jersey  City,  1  U.  S.  App.  244  (2d  Cir.) ; 
Wallace,  J.,  1892. 

81.  Case  Involving  DoubtfVil  Questions  of  Fact,  not  Generally 
Reviewable. — Where  the  conclusions  of  a  district  judge  in  an  admiralty- 
case  involve  doubtful  questions  of  fact  on  conflicting  testimony,  a  circuit 
court  of  appeals  will  not  disturb  his  conclusions  as  to  those  mots.  Tlie 
Niagara,  The  Express,  etc.,  1  U.  S.  App.  658  (2d  Cir.) ;  Wallace,  J.,  1892. 

85.  Kot  Unless  Clearly  Wrong.— When  there  is  conflicting  testimony, 
when  the  case  turns  on  a  question  of  fact,  when  most  of  the  evidence  was 
taken  in  open  court,  and  was  carefully  considered  by  the  trial  judge,  his 
conclusions  should  have  great  weight  with  an  appellate  court  hearing  the 
case  upon  the  record  only,  and  the  judgment  below  should  not  be  disturbed 
unless  it  is  shown  to  have  been  clearly  wrong.  The  Charles  Hebard,  The 
West  Side,  The  Monticello,  The  American  Eagle,  6  U.  S.  App.  641  (6th  Cir.) ; 
Saoe,  J.,  1893. 

S5.    The  Samo.—TJie  Warrior,  7  U.  S.  App.  559  (9th  Cir.) ;  Gilbert,  J.,  1893. 

87.  The  Same.— TTie  Royal  and  TJie  Superior,  14  U.  S.  App.  80  (2d  Cir.)  ; 
Wallace,  J.,  1893. 

88.  The  Same.— 2%6  City  of  Macon,  2  U.  S.  App.  396  (5th  Cir.) ;  McCormick, 
J.,  1892. 

89.  The  BBJne.—Aktieselskabet  Bananx.  Hoadley,  20  U.  S.  App.  344 (3d  Cir.) ; 
Per  Cur.,  1894. 

i)0.  Damages,  not  Disturbed  without  Good  Cause.— A  decree  in  admi- 
ralty awarding  damages  to  a  shipper  should  not  be  disturbed  on  appeal 
where  it  does  not  clearly  appear  on  what  grounds  the  District  Court  made 
its  award,  and  the  proof  does  not  fail  to  show  satisfactorily  that  the  loss  was 
caused  by  the  master's  neglect  to  use  proper  means  to  save  the  cargo.  Bixby 
V.  Deemar,  13  U.  S.  App.  243  (5th  Cir.);  McCormick,  J.,  1893. 

D.  Taking  op  Further  Proof,  91-97. 
S^l.   Application  to  Allow— Not  Granted  of  Course.— Applications  to  take 
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evidence  on  ap|>eal  in  admiraltj  are  not  granted  as  a  matter  of  course,  but 
the  court  considers  the  admissibility  of  the  proposed  evidence,  and  will 
deny  the  application  where  it  is  for  the  purpose  of  bringing  parol  evidence 
before  the  court  as  to  the  meaning  of  certain  words  in  a  charter-party 
which  are  not  ambiguous.  Sorenaen  v.  KeyseVy  2  U.  S.  App.  177  (5th  Cir.) ; 
Pardee,  J.,  1892. 

92.  When  Allowed. — Motion  to  suppress  further  proofs,  evidence,  and  de- 
XX)sitions  taken  after  an  appeal  was  entered ;  granted,  because  the  testimony 
was  available  on  the  trial  in  the  District  Ck>urt,  and  it  did  not  appear  that 
libellant  was  prevented  from  presenting  such  testimony  except  bv  liis  own 
choice.    The  Lurline  (7),  14  U.  S.  App.  150  (2d  Cir.);  Per  Cur.,  Ib92. 

93.  To  Further  Justice. — In  admiralty  cases,  testimony  on  appeal  can  be 
taken  only  when  it  appears  that  the  testimony  is  material  and  a  good  excufse 
for  not  offering  it  in  the  trial  court  is  given.  In  this  case,  to  do  substantial 
justice,  such  testimony  was  allowed,  though  no  good  excuse  for  not  ofifering 
It  in  the  trial  court  was  given.  Bed  River  Line  v.  Cheatluimy  23  U.  S.  App. 
19  (5th  Cir.) ;  Pardee,  JI,  1894. 

94.  The  Same. — An  appeal  in  admiralty  is  a  new  trial,  in  which  new  plead- 
ings and  new  proofs  are  permitted  in  furtherance  of  justice ;  but  it  is  not 
a  matter  of  course  to  allow  parties  who  have  withheld  evidence  available  in 
the  court  below  to  present  it,  unless  good  reason  is  shown  for  not  producing 
it.  But  if  it  has  been  taken  without  objection  from  the  attorney  from  the 
other  side,  it  will  not  be  suppressed.  Singlehurst  v.  La  Cie  Translantigue, 
1  U.  S.  App.  126  (2d  Cir.) ;  Lacx)MBE,  J.,  1892. 

•        « 

95.  Bule  of  Court  Forbidding— When  Not  Applied.— A  rule  of  the  Cir- 
cuit Court  of  Appeals  not  allowing  new  evidence  in  an  appeal  in  an  admi- 
ralty case,  will  not  exclude  new  evidence  in  a  case  appealed  before  the  rule 
was  adopted,  and  which  was  appealed  in  the  expectation  of  the  admission  of 
such  new  evidence.  The  Venezuela^  1  U.  S.  App.  314  (2d  Cir.);  Wallace, 
J.,  1892. 

90.  Rule  14  of  Circuit  Court  Construed.— Paragraphs  7  to  10  inclusive 
of  rule  14  of  the  Circuit  Court  of  Appeals,  adopted  in  the  1st  Circuit, 
February  23,  1894,  relating  to  new  proofs  on  appeal  in  admiralty,  are  **  not 
to  be  construed  as  preventing  the  taking  anew  of  oral  proofs  taken  in  the 
District  Court,  and  not  preserved  in  the  record  ; "  and  the  Circuit  Court  of 
Appeals  will  decline  to  try  the  case  anew,  though  they  will  grant  leave  to 
take  and  file  further  proofs.  TJie  Philaddphian,  21  U.  S.  App.  90  (1st  Cir.) ; 
Putnam,  J.,  1894. 

In  an  appeal  In  admiralty  from  the  District  Court,  the  Circuit  Court  of  Appeals  is  not  review- 
ing a  question  of  discretion,  but  is  hearing  an  appeal  which  is  a  new  trialand  must  d€«l  with 
the  questions  involved  as  though  they  were  original  questions.  Clark  v.  Five  Hundred  and  Five 
Thousand  Feet  of  Lumber,  66  F.  R.  :i42, 1804. 

97.  How  to  be  Taken— Before  a  Commission.— Rule  8  of  the  Circuit 
Court  of  Appeals  of  the  5th  Circuit  provides  that  the  practice  '*  shall  be 
the  same  as  in  the  Supreme  Court  of  the  United  States."  Under  rule  12  of 
the  General  Rules  of  the  Supreme  Court,  new  evidence  must  be  taken 
before  a  commission  issued  out  of  the  Circuit  Court  of  Appeals.  The  Beeche 
Dene,  13  U.  S.  App.  211  (5th  Cir.) ;  McCormick,  J.,  1893. 
See  Clark  v.  Five  Hundred  and  Five  Thousand  Feet  of  Lumber,  65  F.  R.  242. 

E.  Costs  on  Appeals,  98-99. 

08.  Treated  on  Appeal,  as  Original  Question.— Since  an  appeal  in  ad- 
miralty is  a  new  trial,  a  question  of  costs  will  be  dealt  with  by  the  appellate 
court  as  an  original  question.  Tfie  Boston  Tow  Boat  Co,  v.  Pettie,  1  U.  S. 
App.  57  (2d  Cir.) ;  Waxxace,  J.,  1891. 

An  appeal  in  admiralty  is  a  new  trial,  and  the  courts  will  deal  with  the  questions  involved 
as  if  they  ware  original  questions.  Clark  v.  Five  Hundred  and  Five  Thousand  Feet  of  Lumber, 
Co  F.  It.  242. 

99.  Disallowed  for  Corruption.— When  the  libellant  corruptly  attempted, 
before  a  commissioner,  by  his  testimony,  to  exaggerate  the  damages,  the 
court  disallowed  him  costs  and  refrained  from  charging  him  with  respond- 
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cut's  costs  solely  because  all  the  testimony  taken  did  not  relate  to  the 
question  of  damages.  I%e  Boston  Tow  Boat  Co,  v.  Pettie,  1  U.  S.  App.  57 
(2d  Cir.) ;  Wallace,  J.,  1891. 

4.  Of  Costs,  100-103. 

100.  Bole  54  Constmed. — The  provision  of  rule  54  in  admiralty,  for  the 
giving'  of  a  stii)ulation,  instead  of  making  a  transfer  to  a  trustee,  is  valid, 
and  the  value  involved  may  be  judicially  ascertained  primarily  without  a 
hearing  of  the  persons  interested  adversely.  In  re  Morrison^  Petitioner,  147 
U.  S.  14  ;  Blatchford,  J.,  1898. 

101.  Discretionary— 'May  be  Divided.— In  admiralty  the  costs  are  at  the 
discretion  of  the  court,  and  may  be  given  either  to  the  winning  or  losing 
party,  or  they  may  be  divided.  Union  Ice  Co,  v.  Croiodl ;  Crowdl  v.  Union 
lee  Co.,  5  U.  S.  App.  270  (1st  Cir.) ;  Pee  Cue.,  1893. 

103.  When  Taxed  upon  Litigious  Suitors.—Courts  of  admiralty,  like 
courts  of  equity,  should  visit  costs  upon  suitors  who  resort  to  their  jurisdic- 
tion merely  to  gratify  a  taste  for  vexatious  litigation.  The  Hattie  Palmer, 
35  U.  S.  App.  369  (2d  Cir.) ;  Pee  Cue.,  1895. 

103.  Who  Liable  for— Interest  upon.— The  District  Court  did  not  err  in 
awarding  the  costs  against  the  owners  of  a  vessel  seeking  to  limit  their  lia- 
bility under  the  statute,  when  such  owners  contested  unsuccessfully  the 
right  of  the  claimants  to  recover  anything.  Such  owners  are  liable  upon 
the  authority  of  The  Wanata,  95  U.  S.  000. 

Where  the  owner  so  seeking  elects  to  give  a  bond  for  value  of  his  interest, 
pending  a  settlement  of  the  litigation,  the  District  Court  can  properly  re- 

2uire  a  stipulation  for  interest  from  the  date  of  the  bond.    The  Hovxird 
farroa,  14 XT.  S.  App.  606  (2d  Cir.) ;  Lacombe,  J.,  1898. 

ADMISSIONS. 

See :  Evidence,  138-150. 

Pleading  and  Peactice,  22. 

ADOPTION. 

See :  Raileoads,  58. 
Teade  Maek,  1-4. 

ADULTERY. 

See :  Teusts,  14. 

ADVEBSE  CLAIM. 

See :  Equity,  15. 

ADVEBSE  POSSESSION,  22. 

See  also :  Injunction,  2. 

United  States,  8. 

1.  Poflsessioii  must  be  Aotual  and  Exclusive  as  well  as  Open  and 
Adverse. — A  special  verdict  that  the  defendant's  possession  under  claim  of 
title  was  open,  notorious,  and  adverse  is  Insufficient  to  sustain  defendant's  title 
hy  adverse  possession,  in  failing  to  find  that  such  possession  was  actual  and 
exclusive.  Where  a  special  verdict  is  rendered,  all  the  facts  essential  to 
entitle  a  party  to  a  judgment  must  be  found.  Ward  v.  Cochran,  150  U.  S. 
597;  Shiras,  J.,  1893. 

2.  Must  be  Aotuskl  and  Exclusive. —A  defendant  in  ejectmenf  who  re- 
lies on  adverse  possession  during  the  statutory  period  as  a  defence  must 
show  actual — not  constructive — and  exclusive  "possession,  not  a  possession 
in  participation  with  the  owner  or  others.  Ward  v.  Cochran,  150  U .  S.  597  ; 
Shibas,  J.,  1893. 
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8.  Fact  Showing  Character  of  Possession.— Where  the  question  at  is- 
sue  is  the  duration,  nature,  and  quality  of  the  defendant's  possession  of  the 
land,  the  character  of  the  possession  could  be  determined  only  by  showing 
the  condition  of  the  land  and  the  use  made  of  it ;  and  evidence  of  a  traTelled 
road  across  it,  that  there  was  nothing  to  prevent  stock  from  straying  across  it, 
and  that  other  persons  than  the  defendant  cut  hay  upon  it,  is  properly  ad- 
mitted, when  the  defendant  claims  by  adverse  possession.  Bracken  v.  Union 
Pac.  My,  Co.,  12  U.  S.  App.  421  (8th  Cir.) ;  Caldwell,  J.,  1893. 

4.  When  Possession  of  Part  is  Possession  of  the  Whole.— Where  a 
party  holds  lands  as  a  sejmrate  and  distinct  tract  under  a  claim  of  title,  and 
the  boundaries  are  so  marked  and  described  that  they  may  be  known,  his  pos- 
session, either  by  himself  or  tenants,  of  a  part  operates  as  a  possession  of  all ; 
but  if  tlie  tract  is  cut  up  into  separate  and  distinct  lots,  and  so  marked  and 
treated,  he  must  show  the  possession  of  all.  Carter  v.  Ruddy,  15  U.  S.  App. 
129  (9th  Cir.) ;  McKenna,  J.,  1893. 

5.  Visible,  Notorious  Acts  of  Ownership  are  Sufficient  to  ShonF 
Claim. — To  constitute  adverse  possession  there  need  not  be  a  fence  around 
the  land  or  any  improvement  made  upon  it,  but  visible  and  notorious  acts 
of  ownership  under  claim  of  title  for  the  statutory  period  are  sufficient.  Tlie 
land  in  question  liad  been  in  use  as  a  public  park,  and  the  village  officers  had 
controlled  it.  Held,  sufficient  adverse  possession.  Quindaro  Totvnship  v. 
Squier,  4  U.  S.  App.  569  (8th  Cir.) ;  Caldwell,  J.,  1892. 

6.  Tenant  by  Sufferance  Cannot  Claim  by.  until  such  Tenancy 
Ends. — ^The  owner  of  land  was  divested  of  his  title  by  its  sale  under  fore- 
closure of  a  mortgage  and  the  giving  of  a  deed  to  the  purchaser  at  the 
foreclosure  sale.  Thereafter  he  remained  in  possession.  Held,  he  cannot  after- 
wards claim  possession  under  color  of  title ;  but  by  operation  of  law  he  be- 
comes a  tenant  by  sufferance  of  the  purchaser,  and  he  cannot  claim  title  to  the 
land  by  adverse  possession  until,  or  unless,  his  relation  of  tenant  by  sufferance 
is  relinauished  or  disavowed,  and,  in  addition,  notice  of  his  intention  to  claim 
adversely  has  been  brought  home  to  the  purchaser.  Oraydon  v.  Hurd,  6 
U.  S.  App.  610  (6th  Cir.) ;  Babr,  J.,  1893. 

7.  Acquiescence  Balses  Presumption  of  Good  Title.— Whenever  prop- 
erty is  claimed  by  one  owner,  and  he  exercises  acts  of  ownership  over  it 
ana  the  validity  of  such  acts  is  not  questioned  by  his  neighbors  till  after  the 
lapse  of  many  years,  when  the  statute  of  limitations  has  run,  and  those  who, 
for  any  apparent  defects  in  the  title  to  the  property,  would  naturally  be 
most  interested  in  enforcing  their  claims  make  no  objection  thereto,  a  fair 
presumption  arises,  from  the  conduct  of  the  parties,  that  the  title  of  the 
holders  and  claimants  of  the  property  is  correctly  stated  by  them.  Teall  v. 
Schroder,  158  U.  S.  173 ;  Field,  J.,  1895. 

8.  Possession  without  Color  of  Title.— In  a  suit  in  a  state  court  to 
quiet  title  two  claims  were  set  up  by  the  plaintiff.  First,  that  title  had  been 
acquired  by  adverse  possession,  sufficient  imder  the  local  law.  Second, 
that  he  held  under  a  deed  from  husband  and  wife  executed  by  the  former 
under  an  alleged  power  of  attorney  from  the  latter,  which  liad  been  lost 
without  having  been  recorded.  The  trial  court  found  in  favor  of  the  existence 
and  validity  of  the  power  of  attorney,  and  entered  a  decree  for  the  plaintiff. 
The  decree  was  affirmed  in  the  state  Supreme  Court.  The  case  was  brought 
into  the  Supreme  Court  of  the  United  States  by  writ  of  error.  It  was  certi- 
fied by  thechief  justice  of  the  state  Supreme  Court  that  the  Question  had  been 
duly  raised  in  the  trial  court  whether  the  said  power  ana  deed,  which  by 
the  law  at  the  time  was  void,  were  made  valid  by  the  Territorial  Act  of  Feb. 
2,  1888,  and  if  so  valid,  it  was  not  in  violation  of  the  fourteenth  amendment 
to  the  Constitution.  Held,  that  as  it  was  settled  in  the  state  that  actual, 
uninterrupted,  and  notorious  possession  under  claim  of  right  was  sufficient 
without  color  of  title,  and  that  a  void  deed,  accompanied  by  actual  occupancy, 
was  sufficient  to  set  the  statute  in  motion,  judgment  could  be  sustained  on 
the  first  point,  which  raised  no  Federal  question,  and  that  this  court  was  con- 
sequently without  jurif^diction.  Dibble  v.  Bellingham  Bay  Land  Company, 
163  U.  S.  63  ;  Fuller,  C.  J. 
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9.  Tenant  may  Strongmen  his  Title  by  Purchase  of  another  Title.— 
In  an  action  for  the  recovery  of  real  property,  held^  that  a  tenant  in  adverse 
possession  may  strengthen  his  title  by  the  purchase  of  another  title,  but  he 
may  not  weaken  it.  I^lder  v.  McClaskey,  37  U.  S.  App.  1  (6th  Cir.) ;  Taft,  J., 
1895. 

10.  No  Obligation  upon  Tenant  to  Discover  Unknown  Heirs.— In 
an  action  for  the  recovery  of  real  property,  held,  that  defendants  who  liave 
held  under  a  notorious,  distinct,  and  expUcit  claim  of  title  in  fee  are  under 
no  obligation,  in  order  to  make  their  possession  adverse  to  all  the  world,  to 
show  the  use  on  their  part  of  due  dihgence  in  discovering  unknown  heirs  or 
their  failure  to  discover  them.    Same  Case, 

11.  Twenty  Years  of,  in  Ohio«  gives  Title  in  Fee.— In  an  action  for  the 
recovery  of  real  property,  held,  that  un(}er  the  construction  put  by  the  Su- 
preme Court  of  Ohio,  on  section  4977  of  the  Revised  Statutes  of  that  state, 
an  open,  notorious,  exclusive,  and  adverse  possession  of  land  for  twenty-one 
years,  with  or  without  color  of  title,  whether  continuous  in  the  first  posses- 
sor or  tolled  in  persons  claiming  under  him,  and  whether  with  or  without 
knowledge  of  the  existence  of  a  better  title,  confers  upon  the  original  posses- 
sor, or  those  claiming  under  him,  an  indefeasible  title  in  fee.    Same  Case, 

12.  £fifect  of.  in  Tennessee.— Under  section  3450  of  the  Ckxle  of  Tennessee, 
the  effect  or  an  adverse  possession  for  a  term  of  seven  j^rears,  without  suit 
commenced  within  tliat  time  and  effectually  prosecuted,  is  to  vest  in  the  ad- 
verse possessor,  provided  he  held  under  a  deed,  grant,  or  other  conveyance 
of  title  purporting  to  convey  an  estate  in  fee,  '*  a  good  and  indefeasible  title 
in  fee  to  the  land  described  in  his  assurance  of  title."  The  effect  of  such 
adverse  po^ession  is  not  only  to  bar  the  action  of  the  person  ousted,  but  to 
extinguish  the  title  of  the  excluded  owner.  Possession  without  color  of  title 
under  the  Tennessee  statutes  is  a  mere  defence  and  inoperative  as  an  assur- 
ance of  title.  E.  Tenn.  Iron  <Sb  Coal  Co,  v.  Wiggin,  87  U.  S.  App.  120  (6th 
Cir.);  LURTON,  J.,  1805. 

18.  One  in  Possession,  and  Faying  Taxes  for  Seven  Years,  is  Owner- 
Illinois. — A  sheriff^s  deed  for Tandsold  for  taxes,  being  regular  on  its  face, 
and  purporting  to  convey  the  title  to  the  land  described  in  it,  made  to  one 
who  was  under  no  obligation  to  pay  the  taxes,  will,  as  between  the  grantee 
and  the  taxpayer,  constitute,  without  proof  of  a  judj^entfor  the  taxes,  such 
color  of  title  as  will  satisfy  the  Illinois  statute  of  limitations.  A  person  in 
possession  of  land  under  claim  or  color  of  title  for  seven  successive  years, 
who  pays  all  taxes  during  that  time,  is  the  legal  owner  of  such  land  under 
the  laws  of  Illinois.    Lewis  v.  Bamhart,  145  U.  S.  56 ;  Harlan,  J.,  1802. 

A  pereon  in  possession  of  land  under  claim  and  color  of  title  for  seven  years,  ^'ho  pays  all 
is,  in  niinois,  held  to  be  legal  owner  of  the  land.    Lewis  v.  Pleasant,  148  111.  890. 


14.  Under  Statute  of  limitations  ofDist.  of  Columbia.— Adverse  pos- 
session of  real  estate  in  the  District  of  Columbia,  for  the  period  designated  by 
the  statute  of  limitations  in  force  there,  confers  upon  the  occupant  a  com- 

Slete  title,  upon  which  he  can  stand  as  fully  as  if  he  had  always  held  the  un- 
isputed  title  of  record.     Sharon  v.  Tucker,  144  U.  S.  533 ;  Stellwaqen  v. 
Tucker,  144  U.  S.  548 ;  Field,  J.,  1892. 

15.  Possession  and  Payment  of  Taxes— West  Virginia.— Possession 
and  payment  of  taxes  for  more  than  ten  years  on  land  in  West  Virginia 
constitutes  a  perfect  title.  Hackett  v.  Mamiet  Co. ,  8  U.  S.  App.  149  (4th  Cir. ) ; 
Hughes,  J.,  1892. 

16.  Fences  and  Cultivation  Not  Necessary.— Wlien  a  man  enters  upon 
land,  under  a  deed  purporting  to  convey  to  him  a  certain  boundary,  it  is  not 
necessary  that  he  should  fence  or  cultivate  the  entire  tract  in  order  to  make 
his  possession  adverse.  Van  Gunden  v.  Virginia  Coal  and  Iron  Co.,  8  U.  S. 
App.  229  (4th  Cu-.);  Gopp,  J.,  1892. 

17.  By  Purchaser  of  Part  Interest.— Although  a  party  may  have  pur- 
chased only  a  part  interest  in  a  tract  of  land,  yet  if  his  deed  includes  the 
whole,  and  he  enters  into  possession  thereunder,  claiming  title  to  all»  he  has 
color  of  title,  and  his  possession  is  adverse  to  his  co-tenants.    The  Same, 


22  ADVERSE  POSSESSION — ^AGENCY. 

18.  Bv  Purchaser  Holding  by  Metes  and  Bounds.— Where  the  intei-est 
of  tne  heirs  of  one  tenant  in  common  was  sold  for  taxes,  and  the  deed  given 
to  the  purciiaser  was  by  metes  and  bounds,  and  said  purchaser  entered  into 
possession  of  the  land,  claiming  title  to  it  all,  the  deed  was  color  of  title, 
and  such  possession  was  an  ouster  of  the  other  co- tenants.     The  Same, 

19.  Onoe  Shown,  is  Presumed  to  Continue.— If  one  holding  a  life  estate 
under  a  will,  but  presuming  to  have  a  fee,  conveys  the  land  in  fee,  the  pur- 
chaser takes  as  owner  in  fee  and  holds  as  such  from  his  grantor's  death,  and 
from  that  day  the  right  of  entnr  and  cause  of  action  accrue  against  him  ; 
and  his  possession  and  that  of  all  holding  under  him  must  be  deemed  to  bo 
adverse.  In  Alabama  adverse  possession  being  once  sliown  is  presumed  to 
continue  until  the  contrary  is  shown.  Elyton  Land  Co,  v.  McElrath^  2  U.  S. 
App.  584  (5th  Cir.) ;  Locke,  J.,  1893. 

20.  Who  is  not  Bona  Pide  Purchaser.— One  is  not  a  bona  fide  purchajser 
of  land  as  against  another  who  has  been  for  a  long  time  and  still  is  in  open, 
notorious,  and  unequivocal  possession  of  the  land,  claiming  title,  paying 
taxes,  and  renting  it.    Long  v.  Thayer,  150  U.  S.  530  ;  Beown,  J.,  1893. 

31.  When  Notice  of  Adverse  Holding  is  Necessary.— One  who  con- 
tinues in  possession  after  a  decree  quieting  title  against  him,  and  declaring 
it  to  be  vested  in  another,  will  be  presumed  to  hold  in  subordination  to  the 
real  owner,  and  direct  notice  must  be  brought  to  the  owner  or  any  one  who 
may  purchase  from  him,  that  he  holds  adversely.  Root  v.  Woolworth,  150 
U.  S.  401  ;  Jackson,  J.,  1893. 
See  Robs  v.  City  of  Ft.  Wayne,  68  F.  R.  471. 

22.  Ignorance  of  the  Adverse  Possession  is  Immaterial.— The  ques- 
tion whether  the  adverse  possession  was  open, notorious,  continuous, exclusive, 
and  without  Ucense,  is  a  question  for  the  jury  to  be  decided  on  the  evidence, 
and  is  in  no  wise  affected  by  the  ignorance  of  the  owner  of  the  adverse  posses- 
sion. Florida  Southern  R,  Co.  v.  Veering,  2  U.  S.  App.  810  (5th  Cir.) ;  McCoR- 
MICK,  J.,  1892. 

ADVERSE  TITLE. 

See :  Laches,  27. 

ADVEBTISEMENT. 

See  :  Judicial  Sale,  3. 

AFFIDAVITS. 

See :  Error,  What  Assignable  as,  47-48. 
Pleading  and  Practice,  108. 

AFFIDAVIT  OF  DEFENCE. 

See :  Pleading  and  Prachce,  95. 

AFFIRMANCE. 

See :  Admiralty,  72. 

AFFREIGHTMENT. 

See :  Ships  and  Shipping,  1, 

^AFTER-ACQUIRED  PROPERTY.** 

See:  Railroads,  88-39. 

AGENCY,  28. 

See  also :  Evidence.  18. 
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L  DELEGATION  OF  AUTHORITY,  1-4. 

n.  RATIFICATION,  5-9. 
DL  UNDISCLOSED  PRINCIPAL,  10. 
IV.  MUTUAL  RIGHTS  OF  PRINCIPAL  AND  AGENT,  11-16. 

V.  LIABILITY  OF  PRINCIPAL  FOR  ACTS  OF  AGENT,  17-23. 
VL  TERMINATION  OF  THE  RELATION,  24-2«. 

L  DELEGATION  OF  AUTHORITY,  1-4. 

1.  Authority  must  be  Proved. — He  who  assumes  to  rely  upon  the  author- 
ity of  an  agent  to  bind  his  principal  to  the  discharge  of  the  agent's  own  obliga- 
tions must  prove  actual  authority  if  contest  arises.  Chrystie  v.  Foster^  2G 
U.  S.  App.  67  (3d  Cir.)  ;  Wallace,  J.,  1894. 

2.  ^  Local  Aeanf —  Who  is,  under  the  Statutes.— A  person  in  charge 
of  a  joint  railroad  warehouse  in  a  railroad  centre  in  Texas,  the  property  of 
one  of  several  companies  which  unite  in  bearing  the  expense  of  maintaining 
it  and  in  selecting  its  employes,  and  in  controlling  its  expenses,  who  makes 
no  contracts  and  who  handles  no  money  on  behalf  of  another  railroad  center- 
ing there,  but  not  participating  in  the  selection  of  the  employes  and  in  con- 
trolling expenses,  and  who  is  not  on  the  pay-roll  of  the  latter  company,  is 
not  its  "  local  agent "  upon  whom  process  may  be  served  imder  the  provisions 
of  the  statutes  of  that  state  (Sayles,  Rev.  Cfiv.  Stats.,  art.  1228a).  Mexican 
Central  Railway  Company  v.  Pinkney,  149  U.  S.  194 ;  Jackson,  J.,  1893. 

See  TUllashast  t.  Boston  Co.,  80  S.  C.  40S. 

3.  'Power  of  B.  B.  President  as  Agent  of  the  Corporation.— The  president 
of  a  railway  company,  who  is  its  chief  executive  officer,  and  who  is  allowed 
to  enter  into  a  bmlding  contract  by  parol,  without  the  corporate  seal,  has  a 
like  authority,  unless  the  power  be  withdrawn,  to  authorize  a  modification 
of  the  contract.  Leroy  A  Caney  Valley  Air  Line  R.  R,  Co.  v.  Sidellf  2G 
U.  S.  App.  656  (2d  Cir.) ;  Wallace,  J.,  1895. 

4.  What  is  Special  Agent. — An  agent  had  no  general  authority  to  make  a 
sale  of  real  estate,  and  his  powers  were  limited  to  a  mere  communication  of 
the  proposals  of  buyers,  and  of  the  land-owner's  responses  to  sucli  offers. 
Held,  that  he  was  a  special  agent,  the  limitations  of  whosejpowers  were  known 
to  buyers,  and  that  they  could  rel^  upon  no  act  of  his  in  nxing  the  terms  of 
purchase  which  he  was  not  specially  authorized  to  make.  Kleinhana  v. 
Jones,  37  U.  S.  App.  185  (6th  Cir.) ;  Severens,  J.,  1895. 

n.  RATIFICATION,  5-9. 

5.  Ratification — What  Constitutes. — When  an  agent  i)urchased  goods  at  a 
judgment  sale  to  prevent  a  sacrifice,  and  to  collect  the  principaFs  claim,  and 
then  operated  a  store  to  convert  the  goods  into  money,  for  the  same  purpose, 
the  principal  is  liable  to  the  agent  for  the  amount  expended,  when  he  was 
notified  of  the  agent^s  acts  and  acquiesced  therein.  He  is  also  liable  for  the 
expenses  of  the  store.  Merrill  v;  Mokes,  13  U.  S.  App.  183  (8th  Cir.)  ;  San- 
born, J.,  1893. 

6.  What  Amounts  to  Batifioation. — ^When  a  claim  is  founded  upon  an  act 
done  without  the  claimant's  knowledge  and  authority  by  a  person  assuming 
to  act  as  his  agent,  the  bringing  of  an  action  by  him  basod  upon  that  act 
is  a  ratification  of  it.    Robb  v.  Vos,  155  U.  S.  13  ;  Shiras,  J.,  1S94. 

7.  Implied  Batifleation— What  does  not  Constitute.— Where  a  debtor, 
by  arrangement  with  the  creditor's  attorney,  in  consideration  of  the  payment 
of  part  of  an  alleged  debt,  receives  an  extension  of  time  to  pay  the  remainder, 
the  receipt  of  the  money  by  the  creditor  and  his  retention  of  it  for  four  days 
without  notice  of  the  agreement  of  extension  do  not  make  a  ratification  of 
that  agreement.  Harper  v.  National  lAfe  Ins.  Co.  of  Montpelier,  17  U.  S. 
App.  48  (8d  Cir.) ;  Wales,  J.,  1898. 

8.  Must  be  Clearly  Proved. — In  South  Carolina  the  husband,  as  such,  is 
never  agent  for  his  wife  in  law.  but  such  agency  must  be  proved  in  fact ; 
and  where  ratification  by  the  f erne  covert  of  the  contract  of  her  husband 
made  for  her,  in  her  name,  is  the  allegation,  it  must  be  accompanied  by  clear 
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proof  that  the  feme  covert  had  full  actual  knowledge  of  all  the  facts,  and 
that  she  held  out  to  the  world  that  her  husband  was  her  agent  generally,  or 
that  he  was  clothed  with  the  indicia  of  authority  in  the  paxticular  transac- 
tion. American  Mtge.  Co,,  Limited,  v.  Owens,  25  U.  S.  App.  659  (4th  Cir.)  ; 
GOFP,  J.,  1896. 

9.  Batification  by  Silence— Statute  of  Limitations.— An  agent  cannot 
hold  property,  in  which  he  is  interested  under  a  purchase  which  he  has  i>re- 
tended  to  negotiate  as  a  friend  of  the  vendor.  The  vendor  on  discovering 
the  fraud  must  rescind  immediately,  or  if  he  retains  the  money,  he  will 
be  held  to  ratify  the  sale.  Facts  which  would  put  a  reasonable  man  on  in- 
quiry are  equivalent  to  knowled^.  Accordingly,  where  an  agent  induced 
tne  vendor  to  convey  land  by  misrepresentation  and  the  vendor  received 
letters  telling  of  the  fraud,  but  for  seven  years  did  nothing,  held,  it  was 
then  too  late  to  repudiate.  Statute  of  limitations  of  Nebraska  was  a  bar. 
Rugan  v.  Sabin,  10  U.  S.  App.  519  (8th  Cir.)  ;  Sanborn,  J.,  1892. 

See  Travellers'  Ins.  Co.  ▼.  Ton^nship  of  Oswego,  60  F.  R.  61. 

m.  UNDISCLOSED  PRINCIPAL,  10. 

10.  Undisclosed  Principal.— It  is  always  competent,  in  whatever  form  a 
parol  written  contract  is  executed  by  an  agent,  to  ascertain,  by  evidence 
dehors  the  instrimient,  who  is  the  principal ;  and  the  real  principal  may  be 
held,  although  the  other  party  knew  tliat  the  person  who  executed  it  as 
principal  was  in  fact  the  agent  of  another.  Eaxhange  Bank  v.  Hubbard, 
28  U.  S.  App.  138  (3d  Cir.) ;  Wallace,  J.,  1894. 

rV.  MUTUAL  RIGHTS  OF  PRINCIPAL  AND  AGENT,  11-16. 

11.  Agent's  Powers,  Construed. — An  agent  having  sole  power  in  the 
United  States  for  the  purpose  of  working  and  d.evelopmg  the  Dusiness  con- 
cerning certain  patents,  *'  with  power  to  negotiate  the  sale  of  the  said  patents 
upon  terms  to  be  agreed  upon,'*  has  not  power  to  gi*ant  an  exclusive  license 
which  would  amount  in  effect  to  a  sale  of  the  whole  property,  but  he  has 
power  to  grant  non-exclusive  licenses  to  manufacture  and  sell.  Union 
Switch  and  Signal  Co,  v.  Johnson  Rd,  Signal  Co,,  17  U.  S.  App.  609  (3d  Cir.) ; 
Butler,  J.,  1804. 

12.  Agent— When  Liable  for  Acts  of  Sub-agent.— When  the  business 
intrusted  to  an  agent  is  to  be  performed  at  a  distance,  or  requires  or  justifies 
the  delegation  of  an  agent's  authority  to  a  sub-agent  who  is  not  his  own 
servant,  the  principal  agent  is  not  liable  for  the  errors  or  misconduct  of  the 
sub-agent,  if  he  has  used  due  care  in  his  selection. 

A  firm  of  mercantile  agents  rendered  information  to  a  bank  in  regard  to 
the  standing  and  credit  of  persons  upon  whom  the  bank's  customers  had 
drawn  drafts,  and  which  drafts  the  bank  thereupon  discounted.  The  drawee 
lived  at  a  distance  from  the  place  of  business  of  the  mercantile  agency,  and 
in  order  to  get  information  about  him  the  latter  had  to  employ  a  sub-agent 
in  the  place  where  the  drawee  lived.  It  happened  that  this  sub-agent  was 
connected  in  business  with  the  drawee  and  furnished  a  false  report.  The 
drafts  were  never  paid  by  the  drawee.  There  was  no  claim  mslde  by  the 
bank  that  the  mercantile  agency  had  been  negligent  in  selecting  the  sub- 
agent.  The  contract  with  the  mercantile  agency  provided  also  that  it  did 
not  guarantee  the  information  furnished.  Held,  that  the  mercantile  agency 
was  not  liable  to  the  bank.  Dun  v.  City  National  Bank,  14  U.  S.  App.  695 
(2d  Cir.) ;  TowNSEND,  J.,  1898. 

18.  When  Agent  to  Sell  Buys  for  Himself.— An  agent  of  a  vendor,  who 
intentionallv  becomes  interested  as  a  purchaser  in  the  subject-matter  of  his 
agency,  violates  his  contract  of  agency,  betrays  his  trust,  forfeits  his  com- 
mission as  agent,  and  is  liable  to  his  prmcipal  for  all  the  profits  he  makes  by 
his  purchase.  Warren  v.  Burt,  12  U.  S.  App.  591  (8th  Cir.);  Sai^ORN,  J', 
1893. 

An  agent  cannot  be  vendor  and  purchaser  at  the  same  time.    As  soon  as  he  makee  profits  out 
of  princii3al'B  property  he  renders  nimself  liable  to  account.    Ounn  v.  Black,  60  F.  R.  155, 15G. 

14.    When  Agent  to  Sell  Buys  for  Himself.— If  an  agent  to  sell  real 
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property  effects  a  sale  to  himself,  under  the  cover  of  the  name  of  another 
person,  he  becomes,  in  respect  to  the  property,  a  trustee  for  the  principal, 
and  at  the  election  of  the  latter,  seasonably  made,  will  be  compelled  tx)  sur- 
render it ;  or  if  he  has  disposed  of  it  to  a  bona  fide  purchaser,  to  account  for 
the  value  and  profits  realized,  although  if  he  sells  it  in  good  faith,  not  expect- 
ing to  purchase  it  or  become  interested  with  the  present  purchaser,  he  is  at 
lil^rty  to  buy  it  thereafter.  Robertson  v.  Cliapnian,  152  U .  S.  678  ;  Harlan, 
J.,  18»4. 

15.  A^ent  has  Power  to  Deal  in  Accordance  with  Well-established 
Customs. — ^When  a  principal  sends  an  order  to  a  broker  doing  business  in 
an  established  market  ne  confers  upon  the  broker  authority  to  deal  according 
to  the  well-established  local  customs  of  that  market,  if  they  are  not  in  conflict 
with  the  principal's  instructions,  and  especially  if  the  principal  knew  the 
customs  himself.    Bibb  v.  Allen,  149  U.  S.  481  ;  Jackson,  J.,  1808. 

16.  What  are  Bights  of  Agent  under  Ambiguous  Instructions.— Where 
instructions  given  by  a  principal  are  ambiguous,  and  the  agent  acts  bona  fide 
in  accordance  with  an  interpretation  of  which  they  are  susceptible,  although 
they  mav  also  be  susceptible  of  a  different  one,  it  is  not  competent  for  the 
principal  to  assert  as  against  the  agent  that  the  act  was  unauthorized,  because 
ne  meant  the  instructions  to  be  understood  in  the  other  sense.  Park  Brother 
<fc  Co.  V.  Bushriell,  20  U.  S.  App.  425  (2d  Cir.) ;  Shipman,  J.,  18d4. 

V.  LIABILITY  OF  PRINCIPAL  FOR  ACTS  OF  AGENT,  17-23. 

17.  Acts  of  Agent  Bind  Principal.— The  contract  of  an  agent  is  the 
contract  of  the  principal  for  whom  he  acted,  and  the  undisclosed  principal 
may  sue  thereon  at  law  in  his  own  name,  and  this  even  where  the  contract 
is  in  writing  and  the  principal  is  not  mentioned  therein. 

Where  K.  kept  with  L.  certain  moneys  for  safekeeping,  and  L.  deposited 
them  in  a  bank  to  his  own  account,  without  notice  to  the  bank  that  he  was 
not  the  true  owner,  held,  that  K.  could  recover  in  an  action  against  the  bank. 
Fuher  v.  Knight,  17  U.  S.  App.  502  (3d  Cir.);  Acheson,  J.,  1894. 

18.  Imputation  of  Elnowledge  of  Agent  to  Principal.— Tlie  principal  is 
not  bound  by  the  uncommunicated  knowledge  of  his  agent,  where  the  agent 
and  parties  dealing  with  him  have  colluded  for  fraudulent  purposes,  for  in 
such  a  case  the  agent  cannot  be  presumed  to  have  communicated  his  own 
delinquency  to  the  principaL  Hudson  v.  Randolph ;  Scottish  A,  M.  Co.  v. 
Randolph,  23  U.  S.  App.  881  (5th  Cir.) ;  Pardee,  J.,  1894. 

19.  Imputation  of  Knowledge  of  Agent— When  Hostile.— The  rule  that 
the  knowledge  of  the  agent  is  imputed  to  the  principal  does  not  apply  where 
the  officer  of  a  corporation,  whose  knowledge  it  is  sought  to  impute  to  the 
principal,  has  an  interest  hostile  to  the  corporation  in  the  particular  matter. 
Tirst  Natl.  Bank  of  Sheffield  v.  Tonipkins,  13  U.  S.  App.  800  (5th  Cir.) ; 
Pardee,  J.,  1893. 

20.  Knowledge  of  Agent  Imputed  to  Principal.- A  principal  is  affected 
by  previously  acquired  knowledge  of  his  agent,  only  if  the  agent  had  that 
knowledge  in  his  mind  when  he  made  the  purchase.  Broum  v.  Cranberry 
Iron  and  Coal  Co.  {2),  25  U.  S.  App.  679  (4th  Cir.) ;  Simonton,  J.,  1896. 

31.    Knowledge  of  Agent— When  not  Imputed  to  Princip^al.— A  prin- 
cipal is  held  to  know  all  that  his  agent  knows  in  any  transaction  in  wnich 
t^e  agent  acts  for  him.    Such  a  presumption  cannot  be  indulged,  however, 
where  the  facts  to  be  communicated  by  the  agent  to  the  principal  would 
^  convict  the  agent  of  an  attempt  to  deceive  and  defraud  the  principal,  and 

where  he  is  really  committing  a  fraud  upon  the  principal  for  his  own  benefit; 
he  tlius  acts  outside  the  scope  of  his  agency,  and  it  would  be  unjust  to  charge 
the  princiml  with  knowledge  of  it.  Read  v.  Doak,  22  U.  S.  App.  669 
(6tb  Cur.) ;  TAFT,  J.,  1894. 

23.  Agent  Cannot  Construe  Policy. — A  boiler  inspector,  in  the  employ  of 
a  boiler  inspection  and  insurance  company,  is  not  acting  within  the 
apparent  scope  of  his  authority  in  construing  a  policy  issued  by  the  com- 
pany, and  in  assuring   a   policy-holder   that   an   insurance   upon   seven 
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designated  boilors  will  include  the  boilers  in  use  and  all  boilers  acquired 
thereafter  if  but  seven  are  used.  Laclede  Mfg,  Co,  v.  Hartford  Ins.  Co,, 
19  U.  S.  App.  510  (Bth  Cir.) ;  SAjfBORN,  J.  (Caldwell,  J.,  diastg.),  1894. 

28.  When  Punitive  Damages  will  be  Assessed.— If  an  agent  in  carry- 
ing out  the  instructions  of  his  principal  commits  trespass,  wantonly  and 
recklessly,  and  the  principal  accepts  and  retains  the  fruit  of  such  trespass, 
with  knowledge  of  all  the  facts,  punitive  damages  will  properly  be  awarded 
in  an  action  against  the  principal.  KUpatrick  v.  Haley,  27  U.  S.  App.  753 
(8th  Cir.) ;  Thayer,  J.,  1895. 

VI.  TERMINATION  OF  THE  RELATION,  24-28. 

24.  By  Bennnciation. — An  Indiana  bank  forwarded  a  certificate  of  deposit 
to  a  Kentucky  bank  for  collection.  The  Kentucky  bank  forwarded  it  to  the 
makers  for  payment.  Not  being  paid  within  a  reasonable  time,  the 
Kentucky  bank  notified  the  Indiana  bank,  and  asked  it  to  investigate. 
Later,  an  account  was  rendered  the  Indiana  bank  by  the  Kentucky  ^nk. 
charging  them  with  the  amount  of  the  unpaid  certificate.  This  was  con- 
cealed by  the  bookkeeper  of  the  Indiana  bank.  Suit  was  brought  by  the 
Indiana  bank  against  the  Kentucky  bank  for  failure  of  duty  as  agent. 
Held,  the  letters  were  a  renunciation  of  the  agency,  and  silence  of  tlie  bank 
nive  implied  consent  to  such  renunciation,  and  defendant  was  not  liable. 
First  Natl,  BanJc  of  Evansville,  Ind,,  v.  Fourth  Natl,  Bank  of  Louisville, 
Ky,,  16  U.  S.  App.  1  (6th  Cir.) ;  Sage,  J.,  1893. 

25.  The  Bight  Mutual. — If,  under  a  contract  of  agency,  the  agent  may 
sever  his  connection  with  the  principal  in  a  reasonable  time,  the  contract 
must  be  construed  to  confer  a  like  privilege  upon  the  principal,  in  the 
absence  of  stipulations  to  the  contrary.  TViUcox  A  Gwbs  S.  M,  Co,  v. 
Ewing,  141  U.  S.  627  ;  Haelan,  J.,  1891. 

See  Stier  v.  Imperial  Life  Ins.  Co.,  66  F.  R.  S48 ;  Johnson  R.  R.  Signal  Co.  v.  Union  S.  &  S.  Co., 
60  F.  R.  30 ;  Union  8.  &  S.  Co.  v.  Johnson  R.  R.  S.  Co.,  01  F.  R.  940. 

26.  By  Revocation— When  IfawAil.  The  defendant  company  appointed 
A.  its  exclusive  agent  for  selling  its  sewing  machines  in  a  certain  territory, 
and  executed  with  him  a  written  agreement  of  agency.  Five  years  after  its 
execution,  the  company,  after  giving  notice,  abrogated  the  agreement,  and 
A.  sued  to  recover  aamages  for  the  breach.  Held,  that  there  was  nothing 
in  the  written  agreement  to  take  the  case  out  of  the  general  rule  that  a 

>rincipal  may  revoke  the  agent's  authority  at  his  own  wiU.  Willcox  <&  Oibbs 
I  M,  Co,  V.  Ewing,  141  U.  S.  627 ;  Harlan,  J.,  1891. 

27.  By  Revocation— When  Lawftil.— The  plaintiff  was  appointed  agent 
for  a  life  insurance  company  to  solicit  insurance  according  to  one  method 
of  insurance.  The  company  afterward  abandoned  this  mode  and  refused  to 
permit  the  agent  to  solicit  according  to  the  old  method.  Held,  that  such 
termination  of  the  agency  would  be  wrongful  where  the  company  has  not 
reserved  to  itself  the  power  of  terminating  the  agencv  at  will,  and  the 

Principal  becomes  liable  to  the  agent  on  a  quantum  valebat.    Imperial  Life 
ns,  Co,  V.  Newcomh;  Newcomh  v.  Imperial  Life  Ins,  Co.,  19  U.  S.  App.  669 
(8th  Cir.) ;  Caldwell,  J.,  1894. 

28.  By  Death— Payments  to  Agents  After.— As  the  death  of  the 
principal  revokes  the  agent's  authoritv  to  act  for  him,  jiayments  made  to  an 
agent  after  tlie  death  of  the  principal  do  not  discharge  the  debtor,  even  if 
made  in  ignorance  of  the  revocation  of  the  agent's  authority  by  the  death 
of  the  principaL    Long  v.  Thayer,  150  U.  S.  2oO  ;  Brown,  J.,  1893. 

AGENT. 

See :  Estoppel,  27. 

Admissions :  Evidence,  140-141. 
Notice,  8. 

Service  of  Process,  18, 
Vendors  and  Purchasers,  9. 
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AIDING  AJCTD  ABETTZNG. 
See :  Criminal  Law,  45-46. 

ATiABAMA. 

See:  Cobpobations,  89. 
Equity,  106,  185. 
Foreclosure,  22. 
Fraudulent  Ck)NVEYANCEs,  10. 
Judgments  and  Decrees,  36. 
Limitations  of  Actions,  8. 
Mechanics'  Liens,  26. 
Parties,  11. 

Pleading  and  F!ractice,  18. 
Bales,  8. 


See :  Ejectment,  4. 

District  Court  of  Alaska. 
Judges,  3. 
Treaties,  7. 

ALIAS. 

See :  Writ  of  Execution,  2. 

ALJENAGE. 

See :  Jury  and  Jury  Trial,  20. 

ALIENATION. 

See :  Indians,  4. 
Rebellion,  1. 
Wills,  5. 

AUENS,  2. 

See  also :  Constitutional  Law,  7-9. 
District  Court,  6. 
Naturalization. 

1.  Bight  of  United  States  to  Exclude.— The  United  States  can  forbid 
aliens  from  coming  within  their  borders,  and  expel  them  from  their 
territory,  and  can  devolve  the  power  and  duty  of  identifying  and  arresting 
such  persons  upon  executive  or  subordinate  officials,  and  detention  or 
temporary  confinement  as  part  of  the  means  necessary  to  give  effect  to  their 
exclusion  or  expulsion  is  valid ;  but  when  Congress  sees  fit  to  further 
promote  such  a  policy  by  subjecting  the  persons  of  such  aliens  to  infamous 
punishment  at  hard  labor,  or  by  connscatmg;  their  property,  such  legislation, 
to  be  valid,  must  provide  for  a  judicial  trial  to  establish  the  guilt  of  the 
accused.  Wong  Wing  v.  United  States,  163  U.  S.  228 ;  Shiras,  J.  (Fuller, 
C.  J.,  dissenting  in  part). 

3.  Contracts  to  Perform  Labor  in  United  States.— A  contract  made 
with  an  alien  in  a  foreign  coimtry  to  come  to  this  country  as  a  chemist  on  a 
sugar  plantation  in  Louisiana,  in  pursuance  of  which  contract  such  alien 
does  come  and  is  employed  as  chemist  on  such  plantation,  and  his  expenses 
paid  by  defendant,  is  not  such  a  contract  to  perform  labor  or  seri'ioe  as  is 
prohibited  in  the  act  of  Congress  passed  February  26, 1885.  United  States  v. 
Xair«,  163  U.  S.  258 ;  Peckham,  J. 

ALLEGATION. 

See :  Equity,  70-72. 

Pleadino  and  Practice,  20>28. 
Trial,  9. 
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AIiLOWAKCE. 

See :  Ships  and  Shipping,  2. 

AMBIGUITY. 

See :  Insubance,  24. 

Ships  and  Shipping,  56-57. 

AMBITOATORY  ACTS. 
See  :  Constitutional  Law,  64-65. 

AMEIV^DMENT. 

See :  Of  Libel :  Admiralty,  67-68. 
Attachment,  12. 

To  Constitution  :  Cherokee  Nation,  1. 
Of  Declaration :  C.  C.  App.,  191. 
Constitutional  Law,  102-104. 
Equity,  117-119. 
Error,  Writ  op,  24-25. 
Judgments  and  Decrees,  37-43. 
Limitations  of  Actions,  9. 
Patents,  21-23. 

Pleading  and  Practice,  73-89. 
Removal  of  Causes,  37. 
Supreme  Court,  198. 

ANLOTTSrV   IN   CONTROVBBSY. 

See :  Circuit  Court,  75-84. 

Circuit  Court  op  App.,  170. 
Supreme  Court,  34-56,  280. 

AKCILTiABY  SUIT. 

See :  Circuit  Court,  19. 
Equity,  30. 
Federal  Court,  13-14. 

ANIMALS,  1. 

1.  Increase  of. — The  brood  of  all  tcune  or  domestic  animals  belongs  to  the 
owner  of  the  dam  or  mother,  and  at  common  law  the  increase  or  young  of 
mortgaged  animals  belongs  to  the  mortgagee.  Pyeatt  v.  Powdl^  10  U.  S. 
App.  200  (8th  Cir.);  Sanborn,  J.,  1892. 

ANNUITIES. 

See :  Wills,  12. 

ANSWEB. 

See :  Equity,  107-116. 
Patents,  265. 
Pleading  and  Practice,  93-^ 

ANTICIPATION. 

See :  Patents,  103-124. 
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APFEAIJi— GKETEBALLY,  49. 

See  also :  Adhiraltt,  96. 

CiKcurr  Court  of  Appeai^. 

Duties,  31. 

Equity,  130-184. 

Foreclosure,  11-16. 

Habeas  Corpus,  35-88. 

Interstate  Commerce,  41. 

Judgment  and  Decrees,  57. 

Mandamus,  2,  8. 

Pleading  and  Practice,  128-183. 

Railroads,  55. 

Removal  of  Ca:uses,  49-n54. 

Supreme  Court,  10-249. 

Partial :  Circuit  Court  of  Appeals,  185. 

Dismissed :  Circuit  Court  of  Appeai£,  175. 

I.  WHAT  IS  APPEALABLE,  1-15. 
II.  WHAT  IS  NOT  APPEALABLE,  16-31. 

III.  REGULATIONS  AS  TO  TIME,  8^-38. 

IV.  THE  RECORD,  39-48. 

V.  THE  APPEAL  BOND,  49. 

I.  WHAT  IS  APPEALABLE,  1-15. 

1.  Judiciary  Act  of  March  8,  1891,  Constraed.—Tlie  scheme  of  the 
Judiciary  Act  uf  March  3,  1891,  c.  517,  26  Stat.  826,  precludes  the  contention 
that  certificates  of  division  of  opinion  in  criminal  cases  may  still  be  had 
under  Rev.  Stat.,  §§651  and  697.  Review  by  appeal,  by  writ  of  error,  or 
otherwise  must  be  as  prescribed  by  that  act,  and  review  by  certificate  is 
limited  by  it  to  the  certificate  by  the  circuit  courts,  made  after  final  judg- 
ment, of  questions  made  as  to  their  own  jurisdiction ;  and  to  the 
certificate  by  the  circuit  courts  of  appeals  of  questions  of  law  in  relation  to 
which  the  advice  of  the  Supreme  Court  is  sought  as  therein  provided ;  and 
these  certificates  are  governed  by  the  same  general  rules  as  were  formerly 
applied  to  certificates  of  division.  United  States  v.  Rider,  163  U.  S.  132  ; 
Fuller,  C.  J.,  1896. 

8.  As  Matter  of  Right. — An  appeal  to  a  higher  court  from  a  jud^ent  of 
conviction  is  not  a  matter  of  absolute  right,  independently  of  constitutional 
or  statutory  provisions  allowing  it,  and  a  state  may  accord  it  to  a  person 
convicted  of  crime  upon  such  terms  as  it  thinks  proper.  McKane  v.  Durstan, 
153  U.  S.  684 ;  Hablan,  J.,  1894. 

8.  When  Allowed. — ^Where  the  court  affirms  a  decree  on  an  issue  which 
the  appellants  did  not  anticipate,  and  which  the  parties  did  not  intend  to 
raise,  and  which  the  appellants  think  they  can  meet,  tliey  may  be  allowed  to 
apply  to  the  court  below  for  leave  to  file  a  bill  of  review,  and  to  proceed 
thereon  as  that  court  may  determine.  Woodward  v.  Boston  Lasting  M,  Co, 
(?),  21  U.  S.  App.  463  (1st  Cir.) ;  Per  Cur.,  1894. 

4.  Only  after  Final  Determination  in  Lower  C!ourt.— The  court  will 
not  determine  whether  the  plaintiff  is  entitled  to  all  the  relief  prayed  for  in 
the  original  and  supplemental  bill  until  it  has  been  determined  oy  tlie  court 
below.    Hart  v.  Buckner,  2  U.  S.  App.  488  (5th  Cir.) ;  Pardee,  J.,  1892. 

Followed  in  Davis  Electrical  Worlcs  ▼.  Edison  E.  L.  Co.,  GO  F.  R.  277. 

5.  Objections  must  be  Specific.  —An  appellate  court  cannot  consider  an 
objection  to  evidence,  unless  specific  ground  therefor  was  brought  to  the 
attention  of  the  trial  com-t.  Tabor  v.  Commercial  Bank,  27  U.  S.  App. 
Ill  (8th  Cir.)  ;  Sanborn,  J.,  1894. 

6.  On  Specific  OlDJecUons. — ^Where  a  party  excepts  to  the  admission  of 
testimony,  he  is  bound  to  state  his  objection  specifically,  and  in  a  proceeding 
for  error  he  is  confined  to  the  objection  so  taken.  Union  Pacific  Ry,  Co.  v. 
Reese,  15  U.  8.  App.  92  (9th  Cir.) ;  Morrow,  J.,  1898. 
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7.  Araeal  Allowed  without  Bequisite  Cituenship.— Where  there  is 
a  bill  in  the  Federal  courts,  preventing  lien  claimants  from  pursuing  their 
remedy  against  property  in  the  state  courts,  they  have  the  right  to  appeal 
to  the  Federal  courts,  even  though  they  have  not  the  requisite  citizenship. 
Central  Trust  Co.  v.  Bridges,  16  U.  S.  App.  115  (6th  Cir.)  ;  Taft,  J.,  1893. 

8.  When  Evidenoe  is  Bevlewable  upon,— When  the  Supreme  Court  of 
a  territory,  in  a  suit  to  foreclose  a  mechanic's  lien,  determines  that  the  find- 
ings of  the  trial  court  were  justified  by  the  evidence,  this  court  is  limited  to 
the  inquiry  whether  the  decree  can  be  sustained  on  those  findings,  and 
cannot  enter  into  a  consideration  of  the  evidence.  Mammoth  M,  Co,  v.  Salt 
Lake  F.  &  M.  Co.,  151  U.  S.  447  ;  Fuller,  C.  J.,  1894. 

9.  Testimony  for  Beviewin^  Court.-rWhere  a  ruling  of  law  is  made 
upon  agreed  facts,  and  there  is  oral  testimony  which  does  not  affect  the 
point  upon  which  the  ruling  is  made,  the  reviewing  court  may  consider  it, 
notwithstanding  the  fact  that  tliere  was  only  a  general  finding  of  facts. 
St  Louis  V.  Western  Union  T.  Co,,  148  U.  S.  92 ;  Bbeweb,  J.  (Brown,  J., 
Dist.),189d. 

10.  Only  upon  Exceptions.— On  appeal  from  an  equity  suit,  only  that 
evidence  is  reviewable  to  the  admission  or  exclusion  of  which  exception 
was  duly  taken  at  the  trial.  Mammoth  M.  Co.  t.  Salt  LakeF.  iSb  M,  Co,,  151 
U.  S.  447  ;  Fuller,  C.  J.,  1894. 

11.  From  Territorial  Courts.— On  an  appeal  from  a  judgment  of  a  territorial 
court,  this  court  is  limited  to  determining  whether  tne  facts  found  are 
sufficient  to  sustain  the  judgment  rendered,  and  to  reviewing  the  rulings  of 
the  court  on  the  admission  or  rejection  of  testimony,  when  exceptions 
thereto  have  been  duly  taken.  Haws  v.  Victoria  Copper  M,  Co.,  160  U.  S. 
803 ;  White,  J.,  1895. 

12.  Dismissal  without  Prejudice.— Where  defendants  appealed  from  so 
much  of  an  interlocutory  aecree  in  a  patent  suit  as  enjoined  them  from 
infringing  certain  claims  of  letters  patent,  and  electea  to  dismiss  their 
appeal,  without  prejudice  to  their  right  to  take  any  other  api)eal  wliich  the 
law  might  give  tliem,  and  without  prejudice  to  the  questions  w^hich  might 
thus  be  raised,  the  Circuit  Ck)urt  of  Appeals  permitted  them  to  do  so. 
Marden  v.  Campbell  Printing  P.  <fc  M.  Co,,  38  U.  S.  App.  123  (1st  Cir.) ; 
Putnam,  J.,  1895. 

13.  Leave  to  Beview  in  Lower  Court.— S.  brought  an  action  at  law 
against  D.*s  executor.  Tlie  question  was  referred  to  an  auditor.  Before  the 
auditor  reported,  the  parties  signed  a  stipulation  to  submit  the  case  on  the 
auditor  s  report,  but  the  plaintiff  reservea  the  right  to  go  to  the  jury  if  the 
court  decided  the  auditor's  report  to  be  erroneous.  The  court  sustained  the 
auditor's  report,  and  gave  judgment  for  the  defendant,  and  allowed  the  plain- 
tiff his  exceptions.  Plaintiff  obtained  a  writ  of  error  from  the  Circuit  Court 
of  Appeals.  Held,  that  a  trial  by  jury  had  not  been  waived,  and  that  as  tiie 
questions  of  law  did  not  arise  on  facts  found  by  a  jury,  they  could  not  be 
reviewed  on  a  writ  of  error ;  that  the  decree  of  the  Circuit  Court  must  be 
affirmed,  with  leave  for  plaintiff  to  apply  to  the  court  below  for  leave  to  pro- 
ceed in  review  there.  Smith  v.  Delano's  Executor,  5  U.  S.  App.  240  (1st  Cir.) ; 
Putnam,  J.,  1898. 

Under  Tory  peculiar  circumstances  the  court  on  appeal  has  power  to  issue  a  special  mandate 
whsreby  the  decree  of  the  court  below  is  affirmed,  but  the  appellant  is  allowed  to  apply  to  the 
court  below  for  leave  to  proceed  in  review  there.    Woodward  v.  Boston  L.  M.  Co.,  63  F.  K.  611. 


14.  Partial  Appeal. — ^Where  an  assignment  of  errors  is  required  to  be  filed 
simultaneously  with  an  appeal  under  rule  11,  the  legal  effect  of  an  appeal 
under  that  rule  may  be  in  any  case  a  partial  appeal ;  and  it  is  therefore,  in 
law,  an  unessential  matter  that  the  limitation  appears  in  the  appeal  proper, 
as  well  as  in  the  assignment  of  errors.  Nashua  and  Lowell  R,  Co,  v.  Boston 
<Sk  L.  R,  Co,,  21  U.  S.  App.  50  (1st  Cir.)  ;  Putnam,  J.,  1894. 

15.  Presumption  of  Begularity  in  Order  for  Behearing.— An  order 
for  rehearing  made  subsequent  to  the  term  at  which  the  first  decree  was 
rendered,  but  entered  as  of  that  term,  will  be  presumed  to  have  been  rega- 


APPEALS,  I.,  n,  81 

\bi\j  made  during  that  term,  when  the  court  had  jurisdiction  of  the  parties 
and  the  subject-matter,  and  nothing  to  the  contrary  appears.  Fowler  v. 
Equitable  Trust  Co.,  141  U.  S.  884 ;  Hablan,  J.,  1891. 

n.  WHAT  IS  NOT  APPEALABLE,  lft-81. 

16.  Appeal  Contrary  to  Stipulations  of  Appellant.— The  court  prop- 
erly declined  an  application  for  a  new  trial  by  the  plaintiff,  because  the  trial 
court  in  rendering  final  jud^^ent  for  defendant  was  induced  by  plaintiff's 
statement,  made  on  the  motion  by  the  defendant  to  set  aside  judgment  in 
favor  of  the  plaintiff,  that  if  the  verdict  were  set  aside  on  insufBcient  evidence 
the  plaintiff  did  not  in  that  event  desire  a  retrial.  Walton  v.  Chicago ,  St, 
P.  Jtf.  4:  O.  Ry.  Co.,  12  U.  S.  App.  511  (8th  Cir.)  ;  Thayer,  J.,  1893. 

A  party  will  not  be  heard  to  ooxnplain  of  errors  which  he  h*"ny^if  induced  the  trial  court  to 
commit.    Little  Rock  &  M.  R.  Co.  ▼.  Moaeley,  60  F.  R.  1010. 

17.  From  ICaster's  Beport. — An  interlocutory  decree  in  favor  of  a  com- 
plainant directed  that  sne  be  put  in  possession  of  the  lands,  and  that  it  be 
referred  to  a  master  to  take  an  account  of  rents  and  profits  received  by 
defendants  during  a  specified  time.  After  such  report  was  handed  in,  the 
complainant  refused  to  open  it.  Hdd.  that  she  could  not  under  the  circum- 
stances object  to  the  fact  that  the  court  below  did  not  proceed  on  the  master's 
report.  She  did  not  insist  that  it  should,  and  it  would  be  inequitable  to  allow 
her  to  raise  other  issues  on  appeal.  Oamer  v.  Second  Nat,  Bank  of  Prov- 
idence,  33  U.  S.  App.  91  (1st  Cir.);  Putnam,  J.,  1895. 

18.  Fmdings  of  Master  in  Chasoery  Presumed  to  be  Correct.— The 
findings  of  a  master  in  chancery  that  there  was  no  negligence,  concurred  in 
by  the  court,  are  to  be  taken  as  presumptively  correct,  and  will  be  permitted 
to  stand,  unless  some  obvious  error  has  intervened  in  the  application  of  the 
law,  or  some  important  mistake  has  been  made  in  the  evidence.  Furber  v. 
Ferris,  145  U.  S.  132 ;  Brewer,  J.,  1892. 

Facts  hsTin?  been  ascertained  by  a  tribunal  whose  duty  it  was  to  And  them,  they  will  not  be 
■et  aside  unless  in  conflict  with  the  weight  of  evidence  upon  which  they  were  made,  or  error  has 
fnterrened  in  the  application  of  the  law.  Metropolitan  Nat.  Bank  v.  Rogers,  68  F.  R.  770 ;  Warren 
T.  Burt,  B8  F.  R.  KXT ;  Gunn  v.  Black,  (JO  F.  R.  153 ;  Pazson  v.  Brown,  61  F.  R.  683 ;  Haller  v.  Clark, 
81  Dist.  of  Ck>L  135 ;  York  v.  Tyler,  21  Dist.  of  Col.  278. 

19.  Admission  of  Improper  Evidence.— The  ruling  that  a  certain  document 
is  admissible  is  not  assignable  as  error,  where  it  does  not  appear  from  the 
record  that  it  was  read  to  the  jury,  and  a  ruling  excluding  documents  cannot 
be  reviewed  where  the  contents  of  the  documents  do  not  appear  on  the  record. 
Masonic  Benevolent  A,  of  C,  I,  v.  Lyman,  18  U.  S.  App.  507  (7th  Cir.); 
Baker,  J.,  1894. 

See  U.  8.  Sugar  Refinery  y.  Providence  S.  &  G.  Pipe  Co.,  02  F.  R.  882. 

20.  Reftisal  to  Qnash  a  Writ.— A  writ  of  error  will  not  lie  to  review  an 
order  of  the  highest  court  of  a  state  overruling  a  motion  to  quash  a  fieri 
facias.  The  refusal  to  quash  a  writ  is  not  a  nnal  judgment  within  the 
contemplation  of  t!ic  judiciary  acts  of  the  general  government.  Loeber  v. 
Schroeder,  149  U.  S.  580 ;  Jackson,  J..  1898. 

21.  For  Harmless  Error. — Judgment  will  not  be  reversed  in  a  court  of  error, 
when  it  is  clear  that  the  error  could  not  have  prejudiced  and  did  notprej- 
udice  the  rights  of  the  party  against  whom  the  ruling  was  made.  United 
States  V.  Skapleigh,  12  U.  S.  App.  26  (8th  Cir.);  Sanborn,. J.,  1898. 

22.  The  Same. — ^Error  in  refusing  to  charge  as  requested,  without  prejudice, 
is  no  ground  for  reversal.  Kansas  City,  Fort  Scott  <fc  M,  B,  Co,  v.  Stoner, 
10  U.  S.  App.  209  (8th  Cir. ) ;  Shiras,  J. ,  1892. 

See  Uttle  Josephine  M.  Co.  v.  Fullerton,  CS  F.  R.  6SS. 

23.  The  Same. — ^It  i3  not  reversible  error  to  admit  inadmissible  testimony, 
when,  from  other  competent  and  conclusive  proof,  such  testimony  is  shown 
to  be  true  and  harmless.  Steiner's  Executors  v.  Eppinger,  23  U.  8.  App.  344 
(5th  Cir.);  McCoRMiCK,  J.,  1894. 


24.    From  Exoessive  Damages. — An  excessive  verdict  in  an  action  for  libel 
cannot  be  corrected  by  the  Federal  courts  on  appeal,  where  the  jury  was 
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properly  instructed  as  to  the  rule  of  damages.    Morning  Journal  Assn,  v. 
Rutherford^  1  U.S.  App.  296  (^d  Cir.);  Lacombe,  J.,  1892. 

Federal  courts  cannot  review  a  verdict  as  to  excessive  damages  for  libel,  where  the  jury  have 
been  properly  instructed.  Louisville  and  U.  R.  Co.  v.  East  Tenn.,  U.  &  Q.  R.  Co.,  00  F.  R.  099  (.1894) . 

25.  Decree  for  Costs  not  Appealable.— An  appeal  does  not  lie  from  a 
decree  for  costs ;  and  if  an  appeal  on  the  merits  be  affirmed,  it  will  not  be 
reversed  on  the  question  of  costs.  Du  Boia  v.  Kirkf  158  U.  S.  68 ;  Brown,  J. 
(Field,  J.,  Dist.),  1895. 

26.  Question  of  Costs  not  Beviewable. — No  appeal  lies  from  a  mere 
decree  for  costs.  A  circuit  court  of  appeal  will  not  review  a  question  of 
costs,  which  is  largely  in  the  discretion  of  the  chancellor,  except  in  cases  of 
grave  and  manifest  abuse.  Clarke  v.  RichTrumd  dt  W,  P.  T,  Ry,  dt  W.  Co. , 
23  U.  S.  App.  597  (5tli  Cir.);  McCormick,  J.,  1894. 

27.  Abandoned  Defence  not  Good  on  Appeal.— A  defence  which  was 
clearly  abandoned  below  at  the  trial  cannot  be  invoked  in  an  appellate  court 
to  sustain  a  judgment  that  was  rendered  in  pursuance  of  an  erroneous  view 
as  to  the  merits  of  some  other  defence.  U.  S.  Nat,  Bank  of  N,  Y.  v.  First 
Nat,  Bank  of  Little  Rock,  Arkansas  (i),  27  U.  S.  App.  605  (8th  Cir.);  Thayer, 
J.,  1894. 

28.  Error  as  to  One  of  Two  Defendants.— Error  in  the  verdict  as  to  one 
joint  tort-feasor  is  no  ground  for  reversal  of  judgment  against  another. 
Kansas  City,  F,  S.  &  M,  R.  Co.  v.  Stoner,  10  U.  S.  App.  209  (8th  Cir.); 
Seoras,  J.,  1892. 

29.  From  Interlocutory  Decree  in  Patent  Case.— The  Circuit  Court 
of  Appeals  in  cases  of  interlocutory  appeals  will  dispose  finally  of  the  case 
against  the  complainant,  when  it  is  apparent  that  tne  appeal  brings  up  so 
much  of  the  case  on  his  behalf  as  would  enable  the  appellate  court  safely  to 
do  so.  But  it  was  here  held  that  so  much  of  the  decree  below  as  adjudged 
certain  claims  invalid  or  not  infringed  was  not  final  and  did  not  entitle 
complainant  to  an  appeal.  Harden  v.  Campbell  Printing  Press  <fc  M,  Co,,  (;?) 
83  U.  S.  App.  123  (Ist  Cir.) ;  Putnam,  J.,  1895. 

80.  Appeal  Overruled. — Appeal  from  an  interlocutory  order,  containing  an 
injunction.  The  court  carefully  considered  the  evidence,  and  without 
entering  upon  a  review,  which  might  prejudice  the  final  hearing,  overruled 
the  appeal.  Chicago  Dollar  Directory  Co,  v.  Chicago  Directory  Co.,  24 U.  S. 
App.  636  (7th  Cir.);  Per  Cur.,  1896. 

81.  When  Judgment  would  be  Ineffectual— May  be  Dismissed.— 
When,  pending  an  appeal  from  the  judgment  of  a  lower  court,  and  without 
any  fault  of  the  defendant,  an  event  occurs  which  renders  it  impossible  for 
the  appellate  court,  if  it  should  decide  the  case  in  favor  of  the  plaintiff,  to 
grant  nim  any  effectual  relief,  the  court  will  not  proceed  to  a  formal  judg- 
ment, but  will  dismiss  the  appeal.  New  Orleans  Flour  Inspectors  v.  Olover^ 
160  U.  S.  170  ;  Fuller,  C.  J.,  1895. 

III.  REGULATIONS  AS  TO  TIME,  32-38, 

32.  As  Affected  by  Lapse  of  Time.— The  Circuit  Court  of  Appeals  has 
no  jurisdiction  of  a  case  where  more  than  six  months  lias  intervened 
between  the  entry  of  judgment  in  the  court  below  and  the  day  on  which 
a  writ  of  error  is  sued  out.  Union  Pacific  Ry,  Co.  v.  Colorado  E,  Ry.  Co,, 
12  U.  S.  App.  110  (8th  Cir.);  Sanborn,  J.,  1893. 

The  United  States  Court  of  Appeals  has  no  Jurisdiction  in  a  case  where   more  than  six 

-onths  intervened  between  entry  of  judgmei 

11.    Crabtree  v.  McCurtain,  61  F.  R.  808. 


months  intervened  _between_entry  of  judgnaent  and  application  for  writ  of  error— under  rule 


88.  Objections  must  be  Specific  and  at  Bight  Time.— Where  a  case 
has  gone  to  a  hearing,  testimony  admitted  to  a  jury  under  obiection  but 
without  stating  any  reasons  for  the  objection,  and  a  verdict  renaered,  with 
judgment  on  the  verdict,  the  losing  party  cannot,  in  the  appellate  court, 
state  for  the  first  time  a  reason  for  that  objection  which  would  make  it 
good.    Boston  <&  Albany  R,  Co.  v.  O'Reilly,  158  U.  S,  834 ;  Shiras,  J.,  1895. 
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^.  On  a  Motion  to  Quash  Writ  of  Execution.— Tlie  attempt  to  raise 
for  the  first  time  a  federal  question  in  a  petition  for  a  rehearing  on  a  motion 
to  quash  a  writ  of  execution  comes  too  late.  Loeber  v.  Schroeder^  149  U.  S. 
580 ;  Jackson,  J.,  1893. 

S5.  Waiver  of  Objection.— Where  an  action  as  to  disputed  boundaries  was 
decided  by  the  court,  jury  having  been  waived,  and  the  court  held  the  case 
for  farther  evidence,  and  appointed  a  person  to  survey  the  grant  about  fifteen 
months  later,  and  annotmced  its  findings  in  the  presence  of  all  parties, 
bued  on  the  surveyor's  report,  and  no  objections  whatever  were  made  at  the 
time,  it  was  too  late  to  make  them  on  appeal.  Maddox  v.  TTiom,  28  U.  S.  App. 
189  (5th  Cir.);  McCobmick,  J.,  1894. 

38.  Allowed  after  the  Term  Expires. — If  an  appeal  is  allowed  after 
expiration  of  the  term  at  which  the  decree  or  judgment  appealed  from  was 
rendered,  a  citation  returnable  at  the  same  term  with  the  appeal  or  writ  of 
error  is  necessary  to  perfect  the  jurisdiction  of  the  Circuit  Cfourt  of  Appeals. 
IVest  V.  Irvin,  9  U.  S.  App.  647  (7th  Cir.) ;  Per  Cub.,  1893. 

37.  Defect  in  Betnm  Day. — Defect  in  return  day  of  citation  on  appeal  is 
not  jurisdiotionaL    Shute  v.  Keyaer,  149  U.  S.  649 ;  Fuller,  C.  J.,  1893. 

33.  Last  Day  of  Six  Months  Falling  on  Sunday.— When  the  last  day 
of  the  six  months  within  which  an  appeal  may  be  taken  or  a  writ  of  error 
sued  out  to  review,  in  a  Circuit  Court  of  Appeals,  a  decree  or  judgment, 
falls  on  Sunday,  the  appeal  cannot  be  taken  or  the  writ  sued  out  on  any 
subsequent  day.  Johnsonr.  Meyers,  13  U.  S.  App.  220  (8th  Cir.);  Sanborn, 
J.,  1893. 

IV.  THE  RECORD,  89-48. 

39.  Olnections  not  Appearing  on  the  Reoord  will  not  be  Noticed 
on  Appeal. — ^When  no  objection  to  the  propriety  of  an  interview  between 
plaintin^s  attorney  and  a  witness  for  defendant  appears  on  the  reoord,  the 
appellate  court  will  refuse  to  consider  it.  Northern  Pac.  By.  Co.  v.  Conger , 
12  U.  S.  App.  240  (8th  Cir.);  Caldwell,  J.,  1893. 

40.  Only  upon  Matter  in  the  Becord.— In  a  railroad  foreclosure  suit,  a 
decree  was  entered,  giving  certain  claimants  a  lien  prior  to  that  of  the 
mortgage  bondholders.  After  sale  imder  foreclosure,  a  claim  covered  by 
the  above  decree  was  put  in  and  allowed  against  the  proceeds  of  the  sale. 
On  appeal,  heldy  that  the  court  could  not  review  the  findings  of  the  lower 
court  in  its  decree,  as  to  the  claim  in  question,  it  not  being  a  part  of  the 
record.  St,  Louis  Southwestern  By.  Co.  v.  StarJe,  12  U.  S.  App.  227  (8th  Cir.) ; 
Thayer,  J.,  1893. 

41.  Can  be  Heard  only  upon  Pleadings.— Where  the  answer  filed  to  the 
original  complaint  is  not  before  the  court,  suggestions  based  uxx)n  it  will 
not  be  considered.  Barnes  v.  Union  Pacific  By.  Co.,  12  U.  S.  App.  1  (8th 
Cir.);  Sanborn,  J.,  1893. 

42.  When  Intervenors  are  Estopped  in  Foreclosnre.— When  a  decree 
of  foreclosure  provides  that  a  class  of  debts  to  which  the  intervener's  claim 
belonged  had  been  adjudged  tc  be  superior  in  equity  to  the  claims  of  the 
mortgage  bondholders,  and  the  property  covered  by  the  mortgages  was  sold 
upon  the  express  condition  that  the  purchasers  at  the  sale,  as  a  part  consid- 
eration, would  satisfy  all  that  class  of  claims,  they  are  estopped  from 
objecting  to  the  payment  of  the  claim  in  question.  St.  Louis  Southwestern 
By.  Co.  v.  Stark,  13  U.  S.  App.  227  (8th  Cir.);  Thayer,  J.,  1893. 

43.  Record  must  Show  Grounds  of. — A  charge  to  the  jury  does  not 
become  part  of  the  record  unless  incorporate<l  in  the  bill  of  exceptions. 
Blake  v.  LT.  5.,  33  U.  S.  App.  876  (1st  Cir.);  Putnam,  J.,  1895. 

44.  Evidence  must  Ajmear  in  Transcript. — The  transcript  of  record 
contained  a  certificate  of  the  trial  judge,  to  the  effect  that  *'  there  was  much 
oral  testimony  heard  and  considered  by  the  court  on  the  trial  that  was  not 
taken  down  by  any  one  in  writing,  neither  the  attorneys  for  complainant 
nor  resDondents  requesting  that  it  be  done,  and  that  said  oral  evidence  is 
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not  in  the  record  of  this  cause,  upon  which,  in  part,  the  decision  of  the^ 
court  was  based."  Held,  that  it  was  the  duty  of  each  party  to  prepare  and 
file  in  the  record  a  note  of  the  evidence  upon  which  ne  relied,  and  to  see 
that  the  evidence  was  filed  with  the  clerk  in  such  shape  that  it  could  be 
embodied  in  the  transcript  of  appeal.  Brown  v.  Dams,  23  U.  S.  App.  579 
(oth  Cir.);  Pardee,  J.,  1894. 

45.  Record  without  Bill  of  Exceptions.— When  the  record  contains 
special  findings  of  fact,  but  no  bill  of  exceptions,  the  errors  of  law  relied 
upon  by  a  plaintiff  in  error  must  be  consicfered  and  determined  upon  the 
findings.  Chicago,  Milwaukee  &  St.  Paul  Ry,  Co,  v.  Hoyt^  149  U .  S.  1  ; 
Jackson,  J.,  1893. 

46.  Certificate  of  Counsel.— Rule  29  of  the  Circuit  Court  of  Appeals  (5th 
Circuit.)  provides  that  a  petition  for  a  rehearing  must  be  supported  by  cer- 
tificate of  counsel,  and  not  so  supported  it  will  be  denied.  Hindsr,  Keith 
(;?),  13  U.  S.  App.  814  (oth  Cir.);  Toulmin,  J.,  1893. 

47.  Certificate  of  Clerk  as  to  Destroyed  Papers.— When  part  of  the 
original  records  in  a  case  have  been  destix)yed  by  fire  so  that  it  is  not  the 
appellant's  fault  that  they  have  not  been  re-established,  a  clerk's  certificate 
that  the  transcript  is  a  true  copy  of  tlie  papers  and  proceedings  on  file  will 
be  accepted  as  sufficient  to  prevent  the  dismissal  of  the  appeal.  Florida,  C. 
cfcP.  R,  Co.  v.  Tavaresy  O.  <fc  A.  R.  Co.,  23  U. S.  App.  363  (5th  Cir.);  Pardee, 
J.,  1894. 

48.  Bule  of  Court  No.  16  Applied.— The  judge  did  not  sign  the  citation 
and  was  not  a  member  of  the  Circuit  Court  of  Appeals  at  the  time  when  he 
made  an  order  enlarging  the  time  for  filing  the  record.  Held,  his  order  was  a 
nullity ;  and  a  subsequent  order  made  by  a  member  of  the  court  was  in- 
effective, because  it  was  not  made  until  after  the  time  theretofore  allowed 
for  filing  the  record.  West  v.  Irunn,  9  U.  S.  App.  547  (7th  Cir.) ;  Per  Cur., 
1893. 

V.  THE  APPEAL  BOND,  49. 

49.  Bond  must  be  Properly  Executed.— According  to  Rev.  Stat,  g  859. 
of  Arizona,  1887,  c.  20,  the  appellant  shall  execute  a  bond,  with  two  or  more 
good  and  sufficient  sureties.  It  was  therefore  not  error  in  the  Supreme 
Court  of  the  Territory  of  Arizona  to  dismiss  an  appeal  when  the  appeal  bond 
was  without  obligees,  and  not  conditioned  according  to  law.  Swan  v.  HUl, 
155  U.  S.  394 ;  Fuller,  C.  J.,  1894. 

APFEABANCE,  9. 

See  also :  Cherokee  Nation,  3. 

Service  op  Process,  15. 

1.  General  Effbct  of. — ^A  citation  should  not  be  addressed  to  a  firm,  but  to 
the  appellees  individuallv  ;  but  such  irregular  citation  is  immaterial,  if  the 
appellees  appear  generally  without  objection,  L^.  S.  v.  Hopewell,  5  U.  S. 
App.  137  (1st  Cir.) ;  Gray,  J.,  1892. 

2.  Objections  Waived  by. — ^The  objection  that  the  complainant  has  an 
adequate  remedy  at  law  is  waived  uix)n  the  defendant's  apt>earance  and  his 
pleading  to  the  merits  of  a  bill  in  equity.  Rosa  v.  Fort  Wayne  (i),  24  U.  S. 
App.  113 (7th  Cir.);  Woods,  J.,  1894. 

3.  Waiver  of  Objection  to  Jurisdiction.— Non-residents  of  the  State  of 
Texas,  being  sued  in  a  state  court,  procm'ed  the  removal  of  the  case  to  a 
circuit  court,  and  then  to  another  where  they  filed  an  answer,  i-aising  all  the 
merits,  and  at  the  same  time  moving  to  quash  the  attachment  which  had  been 
issued.  Held,  after  these  proceedmgs  it  was  too  late  to  object  to  jurisdic- 
tion, even  though  they  reserved  the  right  as  non-residents  and  submitted 
themselves  only  for  the  purpose  of  answer.  Caskey  v.  Chenoweth,  23  U.  S. 
App.  384  (5th  Cir.) ;  Pardee,  J.,  1894. 

4.  Waiver  of  Objection  to  Jurisdiction.— When  a  defendant  sued  in  the 
Circuit  Court  of  the  United  States  apiiears  and  pleads  to  the  merits,  he 
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waives  any  ri^Iit  to  cliallenge  thereafter  the  jurisdiction  of  the  court  on  the 
ground  that  the  suit  has  been  brought  in  the  wrong  district.  St.  Louia  and 
San  Fraticisco  R.  Co.  v.  McBride,  141  U.  S.  127  ;  Brewer,  J.,  1891. 


Nil  a.  56  F.  B.  81 ;  Southern  Exp.  Ck>.  y.  Todd,  66*F.'r.  106  rSmith  v.  Atc^iison,  T.  i  S.  F.  K. 
C )..  Gt  F.  R.  a. 

5.  As  Waiver  of  JuriBdiction.— Under  the  act  of  March  3, 1887,  c.  373,  as 
corrected  by  the  act  of  Aug.  13, 1888,  c.  866,  a  defendant  who  enters  a  general 
appearance  in  an  action  between  citizens  of  different  states  thereby  waives 
the  right  afterwards  to  object  that  he  or  another  defendant  is  not  an  in- 
habitant of  the  district  in  which  the  action  is  brought.  Interior  Construc- 
tion <fc  Improvement  Co.  v.  Qibney,  160 U.  S.  217 ;  Gray,  J.,  1895. 

6.  Special,  to  Challenge  Jnrisdiotion— Texas  Statute.— The  provisions 
of  Texas  statutes  which  give  to  a  special  appearance,  made  to  challenge 
the  court*8  jurisdiction,  the  force  and  effect  of  a  general  appearance,  so  as  to 
confer  jurisdiction  over  the  i)er8on  of  the  defendant,  are  not  binding  upon 
Federal  courts  sitting  in  that  state,  under  the  rule  of  procedure  prescribed 
by  the  fifth  section  of  the  act  of  June  1,  1872,  as  reproduced  in  Rev.  Stat., 
§  914.  Mexican  Central  Ry.  Co.  v.  Pinkney,  149  U.  S.  194 ;  Jackson,  J.,  1893 ; 
Galveston,  H.  <Sb  S.  A.  Ry.  Co.  v.  Gonzales,  151  U.  S.  496;  Brown,  J.,  1894. 

7.  Construction  of  Revised  Statutes  as  to. — A  statute  of  a  state  which 
makes  an  appaarance  in  behalf  of  a  defendant,  although  in  terms  limited  to 
the  purpose  of  objecting  to  jurisdiction  of  the  court,  a  waiver  of  immunity 
from  the  jurisdiction  by  reason  of  non-residence  is  not  applicable,  under  Rev. 
Stat ,  §  914,  to  actions  in  a  circuit  court  of  the  United  States  held  within  the 
state.  Galveston^  H.  <fc  8,  F.  Ry.  Co.  v,  Gonzales,  151  U.  S.  496 ;  Brown,  J. 
(Jacxson,  Harlan,  JJ.,  Dist.),  1894. 

8.  Unauthorized,  by  Attorney— Bemedy  for.— Wlien  an  attorney  at 
law  appears  without  the  knowledge  or  consent  of  his  principal,  on  behalf  of 
a  defendant  in  an  action  at  law  of  the  existence  of  which  the  principal  is 
ignorant,  and  consents  to  judgment,  and  the  party *s  interest  therein  is  sold. 
ul  the  proceedings  being  regular  on  their  face,  the  remedy  of  the  injureu 
party  is  in  equity,  .when  the  facts  come  to  his  knowledge.  Robb  v.  Vos,  155 
U.  S.  13 ;  Shiras,  J.,  1894. 

9.  Personal  Privilege— Waiver  of  Objections.— An  objection  upon  the 
sole  ground  that  an  action  in  a  Federal  court  lias  been  brought  in  a  wrong 
district  relates,  not  to  the  jurisdiction  of  tlie  court,  but  to  the  personju 
privil^^  of  the  defendant,  which  is  waived  by  a  general  appearance,  or  an 
answer  to  the  merits.  Southern  Exp.  Co.  v.  Toad,  12  U.  S.  App.  851  (8th  Cir.); 
Sanborn,  J.,  1893. 

APPLICATION. 

See :  Insurance,  36-49. 
Patents,  1-23. 
Removal  of  Causes,  86-46. 

APPUCATION  OP  PAYMENTS. 

See :  Ships  and  Shippino,  4. 
Usury,  9. 

APPOINTMENT. 

See :  Circuit  Court  op  Appeals,  54-55. 
Receivers,  2-33. 

APPROPBIATIONS. 

See :  Constitutional  Law,  29. 
Eminent  Domain,  21. 
PUBUC  Lands,  53-57. 


36  APPROPRIATION  OP  PAYMENTS — ^ABMT. 

APFBOFBIATION  OF  FATMBNTS. 

See :  Payment,  1-2. 

Ships  and  Shipping,  166-167. 
Surety,  4. 

AFFOBTIOinffENT  OF  DAMAGES. 
See :  Ships  and  Shipping,  263. 


See :  Duties,  9-19. 
Equity,  46. 

.ARBITRATION  AND  AWARD,  3. 

1.  Statutory  Frovisions  must  be  Followed.— The  statute  of  Texas 
requires  a  preliminary  swearing  of  arbitratoi's  and  umpire,  and  notice  to  be 
given  when  the  arbitrators  disagree  and  an  umpire  is  chosen.  In  this  case 
the  arbitrators  and  umpire  were  not  sworn  until  after  the  hearing,  and  no 
notice  was  given  of  the  choice  of  an  umpire.  Held^  where  the  statute  on 
the  subject  prescribes  the  proceeding  it  must  be  followed  or  the  award  is  of 
no  effect.  Warren  et  cU,  v.  Tindey,  2  XJ.  S.  App.  507  (5th  Cir.) ;  Pabdee.  J., 
1893. 

2.  When  Conclusive. — An  award  imder  an  arbitration  agreement  is  con- 
clusive upon  the  parties,  and  will  not  be  set  aside  on  the  ground  that  it  is 
excessive,  if  there  was  no  corruption  or  partiality  on  the  part  of  the  arbi- 
trators. Hartford  Fire  Ins.  Co.  v.  Bonner  Co.,  15  U.  S.  App.  134  (9th  Cir.) ; 
Gilbert,  J.,  1893. 

8.  Umpire. — ^Where  opposing  interests  select  two  x)ersons  to  estimate  a  loss, 
together  with  a  third  iDerson  to  be  selected  by  the  first  two,  who  should  act  as 
umpire  to  decide  between  them  in  matters  of  difference  only,  this  thiixi 
person  is  an  umpire  and  not  an  arbitrator.  And  his  decision  on  points 
of  difference  is  conclusive  if  made  without  consulting  with  the  arbitrato-T*. 
Hartford  Fire  Ins.  Co.  v.  Bonner  Co.y  15  U.  S.  App.  134  (9th  Cir.) ;  Giixert, 
J.,  1893. 


ARBITRATOR. 

See :  Contracts,  43,  82-84. 

ARIZONA. 

See :  Statutes,  40-41. 
Taxation,  22. 

ARKANSAS. 

See :  Assignment  for  Creditors,  15,  21. 
Attachment,  6-7,  12. 
Circuit  Court  of  Appeals,  161-162,  188. 
County,  3. 

Judgments  and  Decrees,  25. 
Parties,  19. 
Railroads,  66. 
Service  of  Process,  14. 
Statutes  of  Limitations,  12. 
Statutes,  42-44. 
Vendors  and  Purchasers,  4. 

ARMY,  2. 

1.    Longevity  Fay— Time,   how  Computed.— A  post  chaplain  in  the 
army  of  the  United  States,  commissioned  by  the  I^esident  under  act  of 
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liarcb  2,  1867,  c.  145,  §  7,  is  entitled,  in  computing  his  longevity  pay,  under 
the  act  of  July  15, 1870,  c.  294,  §  24  (Rev.  Stat.,  §  1262),  to  be  credited  with  his 
service  as  chapla&in,  at  a  military  post  approved  by  the  8ecretary  of  War, 
under  the  act  of  July  5, 1838,  c.  162,  §  18.  V.  S.  v.  La  Tourrette,  151  U.  S.  672 ; 
Gray,  J.,  1894, 


2.  Service  in  Volunteer  Begiment  not  ComputecL—In  computing  the 
time  of  service  which  entitles  an  officer  in  the  army  to  longevity  pay.  service 
in  a  volunteer  regiment  is  not  service  ''  in  the  army  of  the  United  States  ** 
within  the  meaning  of  the  act  of  July  5,  1838,  c.  162,  5  Stat.  256.  U.  S.  v. 
Sweeny,  157  U.  S.  281 ;  Brown,  J.,  1895. 

ABBAIGiraflEENT. 
See :  Criminal  Law,  6-9. 


See :  Jury  and  Jury  Tbiaus,  15. 

ABBEST. 

See :  Criminal  Law,  50-51. 

JUDOMBNTS  AND  DECREES,  87,  42. 

ABBEST  OF  FBOCEEDINaS. 

See :  CiRCfurr  Court,  21. 

ASSAULT. 
See :  Indictment,  1. 

ASSEMBLAGE. 
See:  Peaceable:  Criminal  Law,  13. 

ASSENT. 

See:  Contracts,  1-17. 

• 

*  ASSESSMENTS. 

See:  Stock— Corporations,  92-93. 
Insurance,  48. 

Of  Tax— Internal  Revenlt:,  1, 
Ldotation  of  Actions,  19. 
Municipal  Corporations,  28. 
Taxation,  37-46. 

ASSETS,  1. 

See:  Assignment  for  Creditors,  24. 
Fraudulent  Conveyances,  8. 
National  Banks,  16. 
Receivers,  8. 

1.  Frenoh  Spoliation  Awards  are  not  Assets  of  Claimant.— The  pro- 
viso in  the  act  of  March  8,  1891,  c.  540,  26  Rev.  Stat.  U.  S.  908,  for  the  pay- 
ment of  the  French  spoliation  awards  to  the  next  of  kin  instead  of  to  the 
assigne3S  in  bankruptcy  of  the  original  sufferers,  places  the  payments  within 
the  rule  that  they  are  not  of  ri;?ht  as  against  the  government,  and  the  funds 
received  on  snch  payments  are  therefore  not  assets  of  the  estate  of  such 
original  claimant.  Blagqe  v.  BaJch ;  Brooks  v.  Codman;  Facte  v.  Womari'a 
Board  of  Missions,  16S  U.  S.  439 ;  Fuller,  C,  J.,  1896. 

FoUoving  Emeraoii*8  Heirs  ▼.  Hall,  18  PMera,  400. 
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ASSIGNMEirr,  8. 

See  also :  Assignment  for  Creditors,  1-31. 

Of  Patent :  Assignment  for  Creditors,  23. 

Of  Chattel  Mortgage :  Chattel  Mortgages,  9-10. 

Copyright,  2. 

Equitable :  Assignment  for  Creditors,  3. 

Of  Patent :  Patents,  144-154, 

PuBUC  Lands,  120-129. 

Before  Patent :  Pubijc  Lands,  125. 

Bill  of  Lading :  Sales,  32. 

Statxjtes.  50. 

Trade  Mark,  20-21. 

United  States,  16. 

1.  Agreement  to  Sell  not  Such.— Altliough  a  man  may  make  a  valid 
agreement  to  sell  an  invention  not  yet  made,  a  contract  by  which  A.  does 
"license,  grant, and  convey  "  any  invention  which  he  may  hereafter  make, 
does  not  speak  as  an  assignment  of  such  invention  when  made.  At  most,  he 
gets  an  equitable  right,  not  assignable,  to  have  the  assignment  made  to  him  ; 
and  this  right  may  be  defeated  by  an  assignment  to  a  purchaser  in  good 
faith,  for  value  and  without  notice".  Regan  vapor  Engine  do,  v.  Facijic  Gas 
Engine  Co.,  7  U.  S.  App.  73  (9th  Cir.) ;  Deady,  J.,  1892. 

See  Empire  State,  etc.,  v.  Faulkner,  66  F.  R.  810. 

2.  Of  Debt— When  Obligatory  upon  Debtor.— The  assignment  of  a  part 
of  a  debt  is  obligatory  upon  the  debtor  only  when  he  recognizes  it.  Meth- 
fesseVs  Exec.  v.  Atlantic  Trust  Co,,  35  U.  S.  App.  67  (2d  Cir.) ;  Wallace,  J., 
1895. 

3.  To  Two  Parties — ^Priority. — ^Where  a  chose  is  assigned  to  two  i)ersons 
by  the  same  party  at  different  times,  the  assignee  who  first  gives  notice  to 
the  debtor  obtains  priority  although  his  assignment  may  have  been  subse- 
quent in  point  of  time  to  that  of  the  other  assignee.    Same  Case. 

4.  Of  Suit  in  Court  of  Equity.— While  a  plaintiff  in  an  equity  suit  can- 
not prosecute  his  suit  further  after  he  assigns  his  interest  therein,  yet  it  does 
nothing  more  than  suspend  the  suit  till  the  new  parties  are  brought  into 
court ;  but  if  this  is  not  done  within  a  proper  time  the  suit  will  be  dismissed. 
Ecaubsrt  v.  Appleton,  35  U.  S.  App.  221  (2d  Cir.) ;  Shipman,  J.,  1895. 

5.  In  Equity  Buit,  Valid. — An  assignment  by  the  complainant,  in  an 
equitv  suit,  of  the  subject-matter  is  vahd.  Ross  v.  Fort  Wayne  (1),  24  U.  S. 
App.  113  (7th  Cir.);  Woods,  J.,  1894. 

6.  Of  Mortgage.— That  a  mortga^  or  other  transfer  of  property  may  be 
considered  a  part  of  a  general  assignment,  it  should  appear  that  the  mort- 
gagor at  the  time  he  made  the  mortgage,  or  security,  or  transfer,  had  the  in- 
tention to  make  an  assignment.  South  Branch  Lumber  Co,  v.  Ott,  143  U.  S. 
622 ;  Brewer,  J.,  1892. 

7.  Of  Interest  of  Stockholders. — All  of  the  stockholders  of  a  corporation 
united  in  assigning  an  interest  of  eight  per  cent,  in  such  corporation. 
Held,  that  the  assignment  must  be  deemed  to  cover  a  proportionate  number 
of  the  total  number  of  shares  subscribed  for  by  the  assignors.  Williamson 
V.  Krohn,  31  U.  S.  App.  325  (6th  Cir.) ;  Severens,  J.,  1895. 

8.  When  a  Draft  Operates  as  an  Assignment.— It  is  only  when  a  draft 
is  drawn  for  the  entirety  of  a  certain  fund  that  it  is  equivalent  to  an  assign- 
ment of  that  fund.  Bosworth  v.  Jacksonrnlle  Nat.  Bank,  24  U.  S.  App.  413 
(7th  Cir.) ;  Jenkins,  J.,  1894. 

ABSIGNMEITF  FOB  CBEDITOIIS,  81. 

See  also:  Statutes,  £5. 
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I.  NATURE  AND  CONSTRUCTION,  1-9. 
n.  VALIDITY,  10-20. 

ni.  POWERS,  DUTIES,  AND  LIABIUTIES  OF  ASSIGNEE,  21-27. 
IV.  RIGHTS  OF  CREDITORS,  2tWl. 

I.  NATURE  AND  CONSTRUCTION,  1-9. 

1.  Exempt  Property— Arkansas.— Allegations  of  the  interplea  that  B., 
when  he  made  a  deed  of  assignment  for  the  benefit  of  creditoi*s,  was  the 
head  of  a  family  and  a  bona  fide  resident  citizen  of  the  State  of  Arkansas, 
and  that  he  was  holding  and  odcupying  certain  lots  comprising  less  than  one 
acre,  as  a  homestead  for  himself,  wife,  and  minor  child,  are  ample  \mder 
sections  3006-3013  of  Mansfield's  Digest  of  Statutes  of  Arkansas  to  show 
that  the  property  in  question  was  exempt  from  sale  upon  execution.  Belt 
V.  Robinson,  27  IJ.  S.  App.  273  (8th  Cir.) ;  Sanborn,  J.,  1804. 

3.  Bill  of  Sale  not  Such— Colorado.— Where  an  insolvent  debtor  agreed 
with  certain  attaching  creditors  to  give  a  bill  of  sale  of  the  property  for 
their  benefit,  on  dissolution  of  tho  attachment,  and  did  so,  such  hill  of  sale  is 
not  a  general  assignment  for  the  benefit  of  all  the  creditors  within  the  stat- 
utes of  Colorado.  Hayden  v.  Wellington,  27  U.  S.  App.  219  (8th  Cir.) ; 
Thayer,  J.,  1804. 

3.  Equitable  Assijgnment— Indian  Territory.— In  the  absence  of  any 
statute  in  the  Indian  Territory,  in  1885,  regulating  or  authorizing  assign- 
ments for  creditors,  nevertheless,  debtors  had  power  to  pay  their  debts  ;  and 
a  transfer  of  j>roperty  to  a  third  i)erson  for  the  benefit  of  creditors  created  a 
tnut  for  their  benefit.  This  court,  in  sucli  a  case,  will  apply  those  general 
rules  of  law  which  are  usually  recognized  and  enforced  by  courts  of  equity. 
Thompson  v.  Rainwater,  4  U.  S.  App.  217  (8th  Cir.) ;  Thayer,  J.,  1892. 


4.  Mortgage  or  Assignment— Texas.— B.,  who  was  insolvent,  made  a 
deed  of  trust  to  P.  of  his  stock  of  goods  worth  about  $63,000,  by  which  P. 
was  directed  to  sell  the  stock  of  goods,  and  with  the  proceeds,  after  paying 
expense3,  to  pay  certain  creditors  in  full,  named  in  a  certain  order,  and  to 
return  the  balance.  B.  owed  about  $40,000  and  had  assets  exclusive  of  the 
stock  of  goods  amounting  to  about  8<^1t280.  He  intended  the  trust  solely  as 
a  fund  to  pa^r  the  creditors.  Held,  that  the  transaction  was  in  the  natui^B  of 
a  mortgage,  if  taken  in  connection  with  the  subsequent  agreement,  and  was 
not  a  partial  assignment  for  the  benefit  of  creditors  under  the  laws  of  Texas. 
Mais  V.  Pessels,  13  U.  S.  App.  49  (5th  Cir.) ;  Pardee,  J.,  1893. 

5.  Preferential  Mortgage,  not  such  Assignment.- An  insolvent  debtor 
may  make  a  mortgage  or  otner  conveyance  of  his  property  to  one  or  more  of 
his  creditors  with  intent  to  give  them  preference,  and  in  the  absence  of 
fraud,  such  mortgage  or  conveyance  wul  not  operate  as  a  general  assign- 
ment for  the  benefit  of  creditors  unless  intended  so  to  operate.  The  fact 
that  the  propertjr  so  conveyed  was  much  in  excess  of  the  debts  secured  by 
the  conveyance  is  not  necessarily  indicative  of  fraud,  but  the  question  of 
good  faith*  becomes  one  of  fact.  Davis  v.  Schvoartz,  155  U.  S.  631 ;  Brown, 
J.,  1895. 

6.  Seat  in  Stock  Sxchanpe. — A  seat  in  the  stock  exchange  is  property, 
and  passes  to  the  assignees  m  bankruptcy,  subject  to  the  rules  of  the  Board. 
Tlie  assignees  are  not  bound  to  accept  property  assigned  if  deemed  onerous. 
But  when  the  assignees  take  no  steps  to  take  possession  of,  or  realize  on,  seats 
in  the  stock  exchange,  and  the  bankrupt  subseauently  for  years  pays  the 
annual  dues  and  assessments,  he  is  entitled  to  hold  them  as  his  own,  and 
the  assignees  cannot  sell  them.  Sparhawk  v.  Yerkes ;  Sjparhatck  v.  Ackley, 
142  U.  S.  1 ;  FiTLLER,  C.  J.  (BREWER,  Harlan,  JJ.,  Dist.),  1891. 

See  Laughlin  t.  Calumet  and  Ch.  C.  D.  Co.,  0C  F.  R.  447.    Laches  and  election  to  set  aside  a 
coaTeyance  within  a  statutory  period. 

7.  The  Right  to  Bngar  Boimty  may  be  Assigned.— The  bounty  on 
sugar  production,  offered  by  act  of  Con^ejess  Oct.  1,  1890,  c.  1244,  is  not  a 
mere  fatuity  nor  reconmense  for  i>ersonal  services,  but  a  compensation  much 
the  same  as  money  i>aia  on  a  contract  with  the  government,  and  a  claim 
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for  such  bounty  is  a  vested  right  and  is  not  within  section  3477  Rev.  Stat., 
which  prohibits  the  transfer  of  claims  against  the  United  States  until  alter 
allowance.  Caldcr  etal,  v.  Henderson  etQl.,%  U.  S.  App.  627  (oth  Cir.); 
Pardee,  J.,  1898. 

Sac.  3477  Rev.  Stat,  of  U.  S..  making  void  a  transfer  of  a  claim  against  the  U.  S.  until  it  is  al- 
lowed, applies  only  to  an  existing  claim ;  and  where  a  sugar-planter  wishing  to  obtain  the  bounty 
offered  by  act  of  Congress  Oct.  1, 1880,  c.  1244,  mortgaged  his  plantation  and  also  agreed  to  in- 
dorse and  deliver  to  mortgagee  his  warrants  for  such  bounty,  tt  was  held  that  this  was  not  within 
the  mischief  provided  against  and  the  statute  did  not  apply.    Miiliken  v.  Bcurow,  C5  F.  R.  8S3. 

8.  Assi^^mnent  or  Deed. — An  instrument  executed  in  the  Indian  Territory 
conveying  the  title  of  property  to  a  trustee,  and  appropriating  the  property  for 
the  purpose  of  raising  a  fund  to  pay  the  debts  named  therein,  witliout  reserv- 
ing an  equity  of  redemption  in  the  maker,  was  held  to  be  a  deed  of  assign- 
ment witliin  the  meaning  of  the  Arkansas  statute  relating  to  assignments  in 
force  in  the  Indian  Territory.  Appolos  v.  Brady ^  4  IL  S.  App.  209  (8th 
Cir.) ;  Shiras,  J.,  1892. 

9.  Not  Invalidated  bv  Prior  Fraud.~The  fraudulent  disposition  of  prop- 
erty by  a  debtor  invalidates  a  subsequent  general  assignment  for  the  bene- 
fit of  creditors,  only  where  the  deed  of  assignment  is  part  of  a  scheme  to 
defraud  creditors,  and  the  provisions  of  the  deed  are  calculated  to  promote 
that  object.  HiU  v.  Woodherry^  4  U.  S.  App.  68  (8th  Cir.) ;  Caldweul,  J., 
1892. 

See  Baer  v.  Rooks,  50  F.  R.  901 ;  Worthen  v.  Griffith,  50  Ark.  670. 

II.  VALIDITY,  10-20. 

10.  Effect  of  State  Statutes. — A  citizen  of  another  state  may  establish  his 
debt  in  tlie  courts  of  the  United  States  against  the  representative  of  a  dece- 
dent, notwithstanding  the  local  laws  place  estates  within  the  exclusive  juris- 
diction of  the  state  coui-ts.  Edwards  v.  HilVs  Exrs,,  19  U.  S.  App.  498  (8th 
Cir.);  Caldwell,  J.,  1894. 

The  jurisdiction  of  the  Federal  courts  cannot  be  ousted  or  impaired  by  any  provision  of  a  state 
law  requiring  creditors  to  appear  before  a  state  court  and  present  their  claims.  The  Williamette 
Valley,  62  F.  R.  207. 

11.  Withdrawal  of  Preferred  Claim  by  Attorney.— An  agreement  en- 
tered into  between  an  insolvent  merchant,  his  attorneys,  and  one  of  the 
secured  creditors,  with  reference  to  the  withdi-awal  of  the  claim  of  the  at- 
torneys as  a  preferred  claim  in  so  far  as  it  affected  the  claim  of  such  credi- 
tor, does  not  avoid  the  mortgage  previously  made  in  favor  of  other  creditors. 
Mills  V.  PesselSy  13  U.  S.  App.  49  (5th  Cir.) ;  Pardee,  J.,  1898, 

12.  Under  Texas  Statute. — ^The  statutes  of  Texas  in  relation  to  assignments 
for  the  benefit  of  creditors,  1  Sayles'  Civil  Stat.  61,  02,  68,  arts.  65a,  65c,  and 
65s,  do  not  contemplate  an  assignment  of  partnership  projjerty  only,  by 
parbnera  for  the  benefit  of  creditors  ;  and  wlnle  such  an  assignment  may  he 
valid  as  to  creditors  who  accept  its  provisions,  creditors  who  do  not  may 
levy  upon  the  property  conveyed  by  it,  subject,  it  may  be,  to  the  rights  of 
the  accepting  creclitoi*s.  Kennedy  v.  McKee,  142  U.  S.  606;  Harlan,  J., 
1892. 

13.  Preferenco  of  Officers  of  a  Corporation.— If  a  corporation  may  pre- 
fer one  creditor  over  another,  it  may  prefer  a  director  or  officer ;  and  a 
chattel  mortgage  given  for  that  purpose  is  not  void.  Brown  v.  Grand  Rapids 
Furniture  Co.,  16U.  8.  App.  221  (6th  Cir.) ;  Taft,  J.,  1893. 

If  a  preference  by  sale  is  not  allowable,  a  prefermice  by  attachment  is  not.  Walker  v.  Miller, 
63  F.  R.  871.  The  officers  of  an  insolvent  corporation  are  not  allowed  to  prefer  themselves,  an'l 
the  above  case  is  said  to  be  only  the  local  law  of  Michigan.  Sutton  Mrg.  Go.  t.  Hutchinson. 
63  F.  R.  601. 

14.  Eiioct  upon,  of  Iowa  Statute.— Code  of  Iowa,  g  2115,  providing  that  no 
general  assignments  for  the  benefit  of  creditors  sliall  be  valid  unless  made 
for  the  benefit  of  all  in  proportion  to  their  respective  claims,  does  not  pre- 
vent partial  assignments  with  preferences,  or  sales  or  mortrages  of  any  or 
all  the  debtor's  property,  in  payment  or  as  security  for  indebtedness.  Its 
operation  is  limited  to  general  assignments.  South  Branch  Lumber  Co.  v. 
Off,  142  U.  S.  622  ;  Brewer,  J.,  1892. 

See  Talley  v.  Curtain,  64  F.  R.  46 ;   The  J.  O.  Chapman,  62  F.  R.  MO. 
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15.  Validity  of,  in  Arkansas.— An  asdgTiment,  in  Indian  Territory,  by  a 
debtor  in  failing  circumstances,  of  a  portion  of  his  property  to  a  trustee  for 
the  benefit  of  several  persons  who  had  become  sureties  on  notes  of  the  as- 
signor not  then  due,  made  in  good  faith  and  for  yaluable  consideration,  was 
valid  as  against  attaching  creditors  of  the  assignor,  the  common  law  and  not 
tha  Arkansas  statute  (26  Stat.  81)  being  at  that  time  in  force,  and  at  com- 
mon law  creditors  may  be  preferred.  Huntley  v.  Kingman,  152  U.  S.  527  ; 
Brown,  J.,  1894. 

16.  What  is  a  Void  in  Colorado. — In  Colorado,  a  general  transfer  of  prop- 
erty by  a  debtor  for  the  benefit  of  a  preferred  creditor  does  not,  if  found  to 
be  in  violation  of  the  policy  of  the  state,  become  a  g^eneral  assignment  for 
the  benefit  of  all  creditors,  without  preferences,  but  is  entirely  void.  May 
V.  Tenney,  148  U.  S.  60 ;  Brewer,  J.,  1893. 

17.  Evldenoe  of  Fraud  in. — ^The  preference  of  one  creditor  for  $1,500,  when 
tha  assignor  owes  him  only  $500,  witli  the  intent  to  subsequently  direct  the 
application  of  the  surplus  to  the  payment  of  another  debt,  not  preferred,  is 
conclusive  evidence  of  thefraudment  character  of  the  assignment.  Waples- 
PlaHer  Co.  v.  Loir,  10  U.  S.  App.  704  (8th  Cir.) ;  Sanb6rn,  J.,  1898. 

IS.  Evidenoe  to  Avoid. — On  the  day  before  making  an  assignment,  a  mer- 
chant gave  two  creditors  certain  drafts  in  part  payment  of  tlieir  claims,  and 
wrote  a  letter  authorizing  a  railroad  company  to  hold  goods  as  security  for 
freight  due.  The  debtor  knew  that  he  must  stop  business  soon,  but  a  gen- 
eral assignment  had  not  been  decided  on.  Held,  these  facts  do  not  render 
the  assignment  void  ;  but  constitute  evidence  from  which  a  jury  might  find 
that  thev  were  made  to  evade  the  statute.  South  Branch  Lumber  Co,  v. 
Ott,  142  tr.  S.  622 ;  BREWER,  J.,  1892. 

19.  Proof  Required  under  Allegation  of  Fraud.— One  who  attacks  an 
assignment,  on  the  ground  that  it  is  fraudulent  as  to  creditors  of  the  assignor 
existing  at  tlie  time  of  its  execution,  must  allege  and  prove  that  there  were 
such  creditors  at  that  time ;  for  a  conveyance  cannot  be  fraudulent  as  to 
ere Jitors  unless  there  are  creditors  to  bo  defrauded.  Burton  v.  Platter,  10 
U.  S.  App.  657  (8th  Cir.) ;  Sanborn,  J.,  1893. 

20.  Bights  of  Orantee  under  a  Fraudulent  Deed  of  Trust.— A  deed 
of  trust,  or  assignment,  was  made,  providing  for  payment  of  the  expenses 
of  the  assignment,  and  distributing  the  proceeds  among  certain  preferred, 
and  after  them  all  other,  creditors  of  the  assignor,  and  tlie  creditors  were  to 
release  the  grantor  from  all  further  liability  for  debt.  Tiiere  was  evidence 
that  the  grantor  had  received  money  shortly  before  the  assignment,  and  he 
did  not  account  for  it  in  a  way  to  show  good  faith  toward  his  creditors. 
Held,  the  grantee  in  a  deed -of  trust  stands  in  the  same  position  as  any 
bona  fide  purchaser,  following  Virginia  decisions.  As  the  provisions  of  the 
daed  were  proper,  and  as  knowledge  of  fraud  had  not  been  brought  home  to 
him,  the  deed  should  stand,  but  that  the  grantor  should  not  be  allowed  to 
take  advantage  of  the  provision  requiring  a  release  from  his  creditors,  since 
there  was  evidence  of  fraud  on  his  side ;  and  that  the  complainant  in  this 
creditor's  bill  should  not  have  priority  of  payment  over  other  creditors,  the 
Virginia  statute  not  controlling  Federal  courts.  Talley  v.  Curtain  (i),  8 
U.  S.  App.  847  (4th  Cir.) ;  SmONTON,  J.,  1898. 

in.    POWERS,  DUTIES,  AND  LIABILITIES  OF  ASSIGNEES,  21-27. 

21.  May  Bring  Suit  to  Collect  Debts— Arkansas.— Under  act  of  Feb- 
ruary 23.  1888  (art.  88,  Ark.  Laws.  1881$,  p.  60),  relating  to  assignments  for 
the  benefit  of  creditors,  an  asBignee  must  bring  suit  to  collect  uebts  due  to 
the  assigned  estate,  and  a  clause  in  a  deed  of  assignment  authorizing  the 
assignee  to  sue  for  the  accounts,  notes,  and  evidences  of  debt  assigned  to  him, 
although  a  useless  provision,  is  still  in  harmony  with  the  decisions  of  the 
Supreme  Court  of  Arkansas.  HiU  v.  Woodberry,  4  U.  S.  App.  68  (8th  Cir.) ; 
Caldwell,  J.,  1892. 

Bee  ChurchHl  r.  Hill,  50  Ark.  66. 
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22.  AsBignoe  to  Accoiint  only  for  Gk>od8  Beoeived.— Tlie  afisign^  of 
an  insolvent  debtor  is  required  to  account  only  for  tlie  goods  he  received. 
He  is  not  required  to  show,  under  penalty  of  a  forfeiture  of  his  title  under 
the  deed  of  assignment,  wliat  disposition  the  assignor  made  of  other  goods 
before  the  assignment  was  made ;  nor  to  explain  any  diminution  in  the 
amount  of  the  goods  before  they  came  into  his  possession  as  trustee  under 
the  deed.    Boer  v.  Rooks,  4  U.  S.  App.  899  (8th  Cir.) ;  Caldwell,  J.,  1892. 

23.  Assignment  of  Patent. — ^Tlie  title  to  a  patent  passes  to  the  assignee  in 
bankruptcy  of  the  patentee,  subject  to  the  assignee's  election  not  to  accept 
it,  if  he  tliinks  it  is  unprofitable  or  worthless.  The  assignee  is  entitled  to  a 
reasonable  time  to  make  his  election.  If  he  elects  to  abandon  the  patent  to 
the  bankrupt  before  the  expiration  of  tlie  two  years  witiiin  which  tlie  as- 
signee can  bring  suit,  the  abandonment  relates  back  to  the  commencement 
of  tlie  proceedings  in  bankruptcy,  and  the  title  stands  in  the  ])atentee  as  if 
he  had  never  assigned  it.  Seaaiona  v.  Romadka ;  Romadka  v.  Sesaiona,  145 
U.  S.  29  ;  Brown,  J.  (Harlan,  J.,  Dist.),  1892. 

24.  What  are  Assets— Massaehusetts.^-T.,  of  Boston,  went  into  insol- 
vency in  1883.  In  1863  he  suffered  losses  by  the  capture  of  the  cruiser  Ala- 
bama, for  which  he  filed  a  claim  before  he  went  into  insolvency  ;  a  draft  for 
this  claim,  payable  to  T.,  was  issued  by  the  Treasury  in  1885.  Four  dnys 
later  T.  died  intestate,  and  his  widow,  the  administratrix,  gave  a  power  of 
attorney  to  B.,  to  indorse  the  draft.  The  assignee  in  insolvency  sued  B.  for 
the  amount.  Held,  the  claim  and  the  proceeds  were  assets  within  the  juris- 
diction of  Massachusetts  and  B.  was  liable  to  the  assignee  in  insolvency. 
Butler  v.  Ooreley,  146  U.  S.  308  ;  Blatchford,  J.,  1892. 

See  Calder  v.  Henderson,  54  F.  R.  806  ;  MUllken  v.  Barrow,  65  F.  R.  801. 

25.  Beservation  by  Assignor. — ^Tlie  reservation  by  the  assignor  of  prop- 
erty which  he  does  not  own  does  not  make  a  general  assignment  partial  and 
therefore  void,  if  in  fact  it  conveys,  aside  from  such  reservation,  all  the 
property  of  the  assignor  not  exempt  from  execution  sale  ;  and  the  assignee 
may  plead  and  prove  the  ownership  of  the  property  described  in  the  assign- 
ment to  establish  this  fact,  and  his  rights  to  the  property  assigned.  Belt  v. 
Robinaon.  27  U.  S.  App.  273  (8th  Cir.) ;  Sanborn,  J.,  1894. 

26.  Failure  to  File  Deed  of  Assignment  by  Intervenor.— The  failure 
of  the  intervener  to  file  the  deed  of  assignment  undei^  which  ho  claims  is  not 
ground  for  demurrer  to  his  petition,  but  only  for  a  motion  for  a  more  specific 
statement.    Sanger  v.  Flow,  4  U.  S.  App.  82  (8th  Cir.) ;  Caldwell,  J.,  1891. 

27.  Filing  Inventory — Arkansas. — Under  Mansfield's  Digest,  Arkansas 
Stat.,  <^  305,  before  an  assignee  for  the  benefit  of  creditors  shall  be  entitled  to 
take  possession  of  the  assigned  property,  he  must  file  a  complete  inventory 
of  the  property,  and  a  bona  in  double  its  value.  But  the  failure  to  file  such 
inventory  will  not  invalidate  the  deed  cf  assignment  as  against  an  attach- 
ment levied  after  it  was  executed.    Sanie  Case, 

IV.  RIGHTS  OF  CREDITORS  UNDER,  28-81. 

28.  Bights  of  Creditor  not  Named.— Where  an  assignment  has  been  made 
for  the  equal  benefit  of  all  the  creditors,  a  decree  of  distribution  will  not 
preclude  a  creditor,  not  embraced  in  its  provisions,  but  having  similar  rights 
to  those  of  the  other  claimants,  from  asserting,  by  bill  or  petition,  his  right 
to  share  in  the  fund.  Martin  v.  Rainwater,  12  U.  S.  App.  232  (8th  Cir.) ; 
Caldwell,  J.,  1893. 

Martin  v.  Rainwater  is  used  In  Tennant  ▼.  Smith,  C6  F.  R.  12. 

29.  Creditors  not  Named.— When  a  dee<l  of  assignment  prefers  certain 
creditors,  and  provides  that  the  balance  of  the  fund  shall  be  paid  to  all  the 
remaining  creditors /)ro  rata,  its  validity  is  not  affected  by  the  failure  to  give 
in  the  deed,  or  in  any  schedule  attached  thereto,  the  names  of  the  unpref erred 
creditors,  or  the  amounts  due  them.  Nor  is  its  validity  affected  by  the  failure 
to  fit  a  limit  of  time  for  the  assignee  to  applv  the  proceeds  of  the  assigned 
proiierty.    Sanger  v.  Flow,  4  U.  S.  App.  33  (8th  Cir.) :  Caldwell,  J.,  18S1. 
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30.  Where  Assignee  Wrongftilly  Disposes  of  Property.— When  a  bill 
of  sale  is  executed  of  a  firm's  goods  and  other  property  to  a  transferee  for 
the  purpose  of  paying  the  debts  of  the  firm,  and  turning  over  the  surplus, 
and  sucn  transferee  makes  an  assignment  of  all  his  property  as  well  as  ot  the 
firm  property  for  the  benefit  of  creditors,  attaching  creditors  can  claim  and 
liave  a  better  right  to  the  firm  property  than  the  transferee's  assignee.  They 
may  waive  the  fraud  and  elect  to  liave  the  trust  carried  out  for  their  benefit. 
K?Uey-Ooodf€llowShoe  Co.  v.  Scales,  12  U.  S.  App.  610  (8th  Cir.) ;  Shiras,  J., 
1893. 

31.  Courts  will  not  Set  Aside  an  Assignment  Acquiesced  in  for  a 
Long  Time. — ^Where  an  assignment  for  the  benefit  of  creditoi*s,  valid  at 
common  law,  has  been  executed  and  acquiesced  in  for  a  long  period  of  time 
by  the  parties  interested  thereunder,  a  United  States  court,  sitting  in  equity, 
will  not  permit  any  of  the  parties,  while  still  retaining  the  benefits  fromeuch 
execution,  to  repudiate  it  and  recover  back  from  a  purchaser  property  sold 
thereunder  by  the  assignee.  Paxson  v.  Broum,  27  U.  S.  App.  49  (8th  Cir.) ; 
Saxborn,  J.,  1894. 

AssioioiEirr  of  ebhob. 

See :  Circuit  Court  op  Appeals,  194-210. 
Error,  What  Asbionable  as. 
Error,  Writ  of,  10-31. 

Supreme  Court,  228. 

• 

ASSIGNEE. 

See :  Suit  by :  Federal  Courts,  28. 
Insurance,  51. 
Patents,  258. 

Assignment  for  Creditors,  21-37. 
Bankruptcy,  1-5. 

ASSIGNOBS. 

See :  Assignment  for  Creditors,  25. 

ASSISTANCE,  WRIT  OP,  1. 

1.  A|;ai]i8t  Whom  to  be  Issued. —  A  writ  of  assistance  should  not  issue 
against  any  but  a  party  to  tiie  suit  in  which  it  is  sought,  or  his  privies,  or 
one  coming  into  possession  pendente  lite. 

F.  was  appointed  receiver  of  an  insolvent  railroad  company,  and  in 
another  suit  in  the  same  court  C.  was  subseouently  appointed  receiver  of 
another  railroad  company.  F.  claimed  grounds  in  the  possession  of  C. ,  and 
filed  a  petition  in  the  suit  in  which  he,  F.,  was  appointed,  asking  the  issuing 
of  a  writ  of  assistance  to  put  him  in  possession,  or  if  the  court  was  of  opin- 
ion that  this  was  not  the  proper  remedy,  that  it  would  order  C,  an  officer 
of  the  court,  to  deliver  j)ossession  to  F.  C.  appeared  by  counsel  and  de- 
murred to  th3  petition.  Held,  that,  properly,  F.  should  have  filed  a  petition 
in  the  suit  in  which  C.  was  appointed,  but  C.  having  entered  an  appearance, 
and  pleaded  to  the  merits  by  his  demurrer,  the  court  might  overrule  the  de- 
murrer and  require  him  to  answer,  and  under  the  facts  in  the  case  grant 
the  alternative  relief  sought  in  F.'s  petition.  Coiner  v.  Felton,  22  U.  S.  App. 
813  (6th  Cir.);  Lurton,  J.,  1894. 

ASSISTAirr  SECBETABY  OF  THE  TBEAST7B.Y. 

See :  Officers,  1. 

ASSUMPSIT,  5. 

1.  Monev  Paid  under  Mistake.  —  In  an  action  to  recover  money  alleged 
to  have  been  paid  in  excess  of  the  contract  price,  the  plaintiff  must  allege 
and  prove  that  he  was  ignorant  of  the  true  state  of  the  facts.  Bonsack  Ma- 
chine Co.  V.  Hess  <&  Co.,  25  U.  S.  App.  815  (4th  Cir.) ;  Hughes,  J.,  1895. 
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2.  Por  Goods  Sold  and  Delivered— Burden  of  Proof.  —When  the  de- 
fence, in  an  action  for  goods  sold  and  delivered  to  an  a^ent  of  the  defendant, 
is  a  denial  tiiat  any  such  sale  is  made,  the  burden  is  on  the  plaintiff  through- 
out the  case  to  prove  every  essential  part  of  the  transaction,  including  the 
authority  of  the  alleged  agent  to  make  the  alleged  purchase  in  the  manner 
alleged.    Schutz  v.  Jordan,  141 U.  S.  213  ;  Brewer,  J.,  1891. 

3.  Por  Voluntary  Services.  —  The  captain  of  a  vessel  could  not  recover 
compensation  for  services  in  superintending  repairs  where  his  services  were 
not  requested,  or  shown  to  be  valuable  or  necessary,  and  no  promise  to  pay 
was  shown.  One  rendering  voluntary  services  is  not  entitled  to  pavnient 
therefor.  The  Portland  and  The  State  of  Calif omiay  7  U.  S.  App.  652  (9th 
Cir.);  Hanpord,  J.,  1893. 

4.  Where  Contract  is  Substantially  Performed.  —  Where  a  plaintiff 
has,  in  good  faith,  fulfilled  a  contract,  but  not  in  the  manner  and  time  pre- 
scribed by  it.  and  the  other  party  has  sanctioned  or  accepted  the  work,  the 
plaintiff  may  recover  upon  the  common  counts  in  indebitatus  assumpsit. 
Standard  Oas  Light  Co.  v.  Wood,  26  U.  S.  App.  15  (2d  Cir.) ;  Shifman, 
J.,  1894. 

5.  Does  not  Lie  after  Non-user.  — A.  took  a  part  assignment  from  B., 
of  a  contract  to  buy  ore  from  C,  the  contract  stipulating  that  B.  should 
pay  C.  a  certain  sum  per  annum  for  sixteen  years,  in  monthly  instalments. 
A.  made  several  monthly  payments,  and  finally  ceased  taking  the  ore,  and 
made  no  further  pajrments.  In  an  action  begun  several  years  later  by  C. 
against  A.  to  recover  the  accrued  payments,  neld,  that  no  recovery  could 
be  had  in  assumpsit  or  upon  a  quantum  valebat,  A.  having  taken  no  ore 
after  the  last  payment.  Jackson  Iron  Company  v.  Negaunee  Concentrating 
Company,  31  U.  S.  App.  1  (6th  Cir.);  Ricks,  J.,  1895. 

ASSUMPTION  OF  LEASE. 

See :  Railroads,  56. 

ATTACHMENT,  14. 

See  also :  Circuit  Court  of  Appeals,  84. 
Judgments  and  Decrees,  82. 
Liens,  6. 
Replevin,  1. 
Statutes,  27. 

I.  SERVICE  AND  SEIZURE,  1  9. 
II.  RETURN,  3. 

III.  EVIDENCE,  4. 

IV.  DAMAGES,  5. 

V.  STATE  STATUTES,  6-9. 
VI.  PRACTICE,  10-14. 

I.  SERVICE  AND  SEIZURE,  1-2*. 

1.  Sheriff  Wrongfully  Seizing  Property  Cannot  Escape  Liability.— 
A  sheriff  who  has  wrongfully  seized  property  cannot  escape  the  liability 
thus  incurred  by  delivering  the  property  upon  the  order  of  a  court  in  a  suit 
to  which  the  plaintiff  was  not  a  party,  and  may  be  sued  therefor,  in  any 
form  of  action  which  the  party  wronged  may  elect.  Jefferis  v.  Wise,  7  U.  S. 
App.  275  (9th  Cir.) ;  Hawley,  J.,  1892. 

2.  When  a  Service  is  Premature.— Where  an  order  of  attachment  had 
been  lodged  in  the  hands  of  the  sheriff  before  the  complaint,  affidavit,  and 
bond  had  been  placed  in  the  clerk's  office,  the  attachment  is  premature, 
and  takes  effect  only  from  the  time  the  papers  were  actuallv  placed  in  the 
clerk  a  office.  People's  Bank  v.  Batchelder  Egg  Case  Co.,  ^V,  S.  App.  603 
(8th  Cir.) ;  Caldwell,  J.,  1892. 

See  O'Conneil  v.  Reed,  56  F.  R.  6S4 ;  Bowden  v.  Burnasi,  59  F.  R.  756. 
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II.  RETURN,  8. 

8.  Whero  Suffioient  to  Bind  a  Partner's  Interest  in  Firm  Property. 
— ^Where  a  writ  of  attachment  was  obtained  in  an  action  against  copartners 
under  the  firm  name,  on  the  cround  that  the  defendants  were  about  to  dis- 
pose of  their  property,  with  the  intent  to  defraud  creditora,  and  they  were 
designated  individually,  but  were  also  described  by  the  firm  name,  and  the 
return  was  made  of  a  levy  upon  "  all  the  right,  title,  and  interest"  of  the 
firm  in  certain  lands,  as  the  jurisdiction  did  not  depend  on  the  sufficiency  of 
the  return,  the  attachment  Dound  the  title  one  of  the  partners  individually 
had  in  the  land,  and  was  not  limited  to  the  interest  of  the  firm  alone. 
Fleischnian  v.  Bowser,  23  U.  S.  App.  494  (5th  Cir.) ;  Pakdee,  J.,  1894. 

III.  EVIDENCE,  4. 

4.  Where  the  Ground  is  Conversion— What  mav  be  Shown.-— Where 
creditors  attached  the  property  of  the  plaintiff  on  the  ground  that  he  was 
about  to  convert  it  into  money  and  place  it  beyond  the  reach  of  his  credi- 
tors, in  an  action  for  damages  caused  by  the  attachment,  the  creditors  may 
show  that  the  debtor,  immediately  after  the  attachment,  converted  a  large 
amount  owed  to  him  into  negotiable  notes, — it  being  an  act  of  a  similar 
nature.    Eamea  v.  Kaiser ,  143  U.  S.  488 ;  Fuller,  C.  J.,  1893. 

IV.  DAMAGES,  6. 

5.  What  the  Measure  of  Damages  is.^The  measure  of  damages  for  the 
unlawful  seizure,  without  malice,  of  personal  property,  where  the  property 
is  subsequently  returned  to  the  owner,  is  the  dinerence  between  tne  value 
of  the  goods  at  the  time  and  place  of  the  unlawful  taking  and  at  the  time 
and  place  when  and  where  returned,  in  addition  to  the  value  of  the  use 
during  the  time  of  detention.  Coulson  v.  PanharuUe  National  Bank,  18 
U.  S.  App.  39  (5th  Cir.) ;  Pardee,  J.,  1893. 

V.  STATE  STATUTES,  6-9. 

6.  Who  may  Move  to  Vaoato  and  When— Arkansas.— Under  sections 
881  and  383  of  Mansfield's  Digest  of  the  Statutes  of  Arkansas,  a  defendant 
may  file  an  affidavit  denying  tne  statements  of  the  affidavit  upon  which  an 
attachment  is  issued,  and  may  move  the  court  to  discharge  the  same  ;  and 
the  court  may  so  do,  if  of  the  opinion  that  it  was  obtained  without  sufficient 
cause,  or  tlmt  the  grounds  thereof  are  not  sustained.  Salman  v.  Mills,  4 
U.  S.  App.  101  (8th  Cir.);  Shiras  J.,  1893. 

7.  When  Attachment  may  Issue  and  What  is  Necessary— Arkansas. 
— Gantt*3  Digest  of  Statutes  of  Arkansas,  §  438,  provides  that  an  attachment 
for  a  debt  not  due  may  be  issued  by  the  court  wliere  the  action  is  brought,  or 
by  a  judge  thereof,  or  by  some  circuit  judge,  and  g  439  requires  that  the 
order  should  specify  the  amount  for  which  it  is  allowed.  Mansfield's 
Digest,  ^363,  confers  on  the  clerk  of  the  court  the  same  power  to  grant  such 
an  attacnment  which  the  court  or  judge  possessed.  Held,  that  the  law  does 
not  require  a  separate  order  to  be  issued  by  the  clerk  addressed  to  himself, 
stating  the  amount,  as  such  order  is  only  necessary  when  the  court  or  judge 
grants  the  attachment.  People^s  Bank  v.  Batchelder  Egg  Case  Co»,  4  U.  S. 
App.  003  (8th  Cir.) ;  Caldwell,  J.,  1893. 

See  Baker  v.  Ayers,  58  Ark.  B28. 

8.  Amendments— When  Permitted  in  Indian  Territory.— The  United 
States  court  in  the  Indian  Territory  has  full  and  ample  authority  to  permit 
an  amendment  of  the  affidavit  upon  which  an  attachment  was  issued,  in 
the  particulars  wherein  the  court  deems  it  to  be  uncertain  and  insufficient. 
See  Mansfield's  Digest,  S§  315,  381,  582.  Salman  v.  Mills,  4  U.  S.  App.  101 
(8th  Cir.) ;  Shiras,  J.,  1892. 

9.  Joint  Property  cannot  be  Attached  as  Partnership  Effects^ 
Texas. — Joint  possession  and  ownership  cannot  be  assimilated  to  a  partner- 
ship interest  in  property.  Hence,  when  the  sheriflf  in  levying  an  attach- 
ment on  the  interest  of  a  joint  owner  in  possession  took  the  property  into 
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his  possession,  it  was  Jield  that  the  levy  was  properly  made.  Coulson  v. 
ParUiandle  National  Bank,  13  U.  S.  App.  89  (5tli  Cir.) ;  Pardee,  J.,  1893. 

VI.  PRACTICE,  10-14. 

10.  Absenco  of  Notice  to  a  Non-resident  is  Immaterial.— An  attach- 
ment suit  against  a  non-resident  debtor  is  a  proceeding  in  rem,  and  the 
insufficiency  or  absence  of  notice  to  defendant  is  immaterial.  Bigelotv  v. 
Ckatterton,  10  U.  S.  App.  267  (8th  Cir.) ;  Caldwell,  J.,  1892. 

11.  Knowledge  of  Fraud  by  the  Assignee— When  Immaterial.— In 

the  trial  of  an  issue  between  a  plaintiff  and  defendant,  raised  by  the  denial 
by  the  latter  of  the  former's  allegation  in  his  affidavit  of  attachment  that 
the  defendant  was  at  the  commencement  of  the  action  about  to  dispose  of 
his  property  with  the  intent  to  defraud  his  creditors,  the  knowledge  of  his 
fraud  by  his  assignee  for  the  benefit  of  creditors  is  not  material.  W'qpfe*- 
Platter  Co.  v.  Low,  10  U.  S.  App.  704  (8th  Cir.) ;  Sanborn,  J.,  1893. 

12.  Amendments.— When  Allowable  in  Arkansas.— The  proceeds  by 
attachment  in  Arkansas  may  be  amended  in  form  and  substance  at  any 
stage  of  the  proceedings.  People^s  Bank  v.  Batchdder  Egg  Case  Co.,  4 
U.  S.  App.  003  (8th  Cir.) ;  Caldwell,  J.,  1892. 

13.  When  Vacated  in  Now  York.— Plaintiff  sought  to  recover  from 
defendant  amount  of  moneys  wrongfully  diverted  from  a  corporation,  dis- 
solved by  reason  of  such  act  of  defendant.  Held,  as  section  035  of  Code  of 
Civil  Procedure  of  the  State  of  New  York,  under  which  action  was  brought, 
had  been  held  inapplicable  where  the  action  is  of  an  equitable  nature, 
the  attachment  issued  by  tliat  authority  was  properly  vacated.  Shiel  v. 
Patrick,  20  U.  S.  App.  407  (2d  Cir.)  ;  Wallace,  J.,  1894. 

14.  One  may  Attach  a  Failing  Corporation  under  Colorado  Stat- 
ute.— ^Tho  statutes  of  the  State  of  Colorado  contain  no  provision  which  can 
be  held  to  preclude  a  citizen  of  that  state  from  attaching  the  projperty  of  a 
failing  Colorado  corporation,  either  at  home  or  in  a  foreign  jurisdiction, 
merely  because  the  latter  has  become  insolvent,  and  because  such  attach- 
ment may  result  in  a  preference.  Schindelholz  v,  Cullum,  12  U.  S.  App. 
242  (8th  Cir.) ;  Thayer,  J.,  1893. 

ATTOBNEYS,  12. 

See :  Mechanics'  Liens,  5. 
Trl\l,  11-12. 

1.  Privileged  Communications.— It  seems  that  the  pro^nsions  of  a  state 
statute  concerning  the  admissibility  in  evidence  of  privileged  communica- 
tions between  an  attorney  and  his  client  are  not  applicable  when  the  same 
arises  in  the  courts  of  the  United  States.  These  are  governed  by  the  com- 
mon-law rules  rep:arding  the  same.  Liggett  v.  Glenn ;  Glenn  v.  Liggett,  4 
U.  S.  App.  438  (8th  Cir.) ;  Shiras,  J.,  1892. 

See  Mutual  Benefit  Life  Ins.  Co.  v.  Robinson,  58  F.  R.  728. 

2.  Compensation— Amount,  how  Determined.--Where  no  express  con- 
tract fixing  tlie  comjjensation  of  an  attorney  is  made,  the  reasonable  value 
governs,  and  that  is  measured  by  the  fees  usually  obtained  by  attorneys  of 
similar  experience  and  standing  for  like  services  in  the  same  courts  or  in 
the  same  vicinity  in  which  the  services  are  rendered.  In  an  action  by  an 
attorney  to  recover  compensation  for  professional  services  on  a  quantum 
meruit,  tJio  financial  ability  of  the  defendant  may  be  considered  by  tlie 
jury,  not  to  enhance  the  fees  above  a  reasonable  compensation,  but  to 
determine  whether  or  not  the  defendant  is  able  to  pay  a  fair  and  just  com- 
pensation for  the  services  rendered.  Ward  v.  Kohn,  19  U.  S.  App.  280  (8th 
Cir.)  ;  Saneorn,  J.,  1893. 

8.  Compensation  Fixed  by  Court.— Appellate  courts  will  not  disturb  as 
excessive  the  findings  of  lower  courts  in  the  matter  of  compensation  for 
services  of  an  attorney,  where  the  findings  have  been  made  by  a  master 
familiar  with  the  litigation,  and  confirmed  uy  the  court  below,  unless  in  jus- 
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tice  clearly  appears.    Oaines's  Admr,  v.  Mills's  Executors,  13  U.  S.  App.  229 
(5th  Cir.) ;  Pakdee,  J.,  1893. 

4.  For  Services  not  Performed. — An  agreement  to  pay  an  attorney  a 
retainer  for  seiTices  which  are  never  performed  is  not  to  be  implied.  Win- 
dett  V.  Union  M,  L.  Ins.  Co.,  144  U.  S.  581 ;  Gray,  J.,  1892. 

5.  $20  Attorney's  Fee  on  AfOrmance. — In  all  cases  wliere  a  judgment  or 
decree  is  afiirmed,  the  Circuit  Court  of  Appeals  of  the  8tl\  Circuit  taxes  an 
attorney's  fee  of  $20  against  the  plaintiff  in  error.  Kansas  City,  etc,  jR.  R, 
Co.  V.  McDonald ;  Kansas  City,  etc.,  R.  R.  Co.  v.  Stoner,  19  U.  S.  App.  653 
(8th  CJir.) ;  Per  Cur.,  1894. 

6.  Fees — Agreement  for,  in  Mortgage. — In  Nebraska,  since  the  repeal  of 
the  act  of  *^b.  18,  1873  (Gten.  Stat.  Neb.  1873,  p.  98),  an  agreement  for  the 
allowance  of  attorney's  fees  in  a  mortgage  or  other  instrument  is  invahd. 
Gray  v.  Uavemeyer,  10  U.  S.  App.  456  (8th  Cir.) ;  Shiras,  J.,  1892. 

7.  Fees — How  Estimated. — ^The  question  as  to  the  amount  of  remunera- 
tion depends  upon  the  facts  and  circumstances  of  each  particular  case,  and 
necessarily  lies  largely  in  the  discretion  of  the  judge  dealing  with  them. 
Sloan  V.  MitcheU,  25  U.  S.  App.  579  (4th  Cir.) ;  Hughes,  J.,  1895. 

8.  Has  no  Authority  to  Extend  Time  of  Payment.— An  attorney  at 
law  in  general  charge  of  his  client's  legal  business  has  no  authority  to  give 
time  to  a  debtor.  Harper  v.  National  Life  Ins.  Co.  of  Montpelier,  17  U .  S. 
App.  48  (3d  Cir.) ;  Wales,  J.,  1893. 

9.  Fees  for  Filing  Will  and  Assembling  Creditors.— In  a  suit  brought 
by  a  trust  company  to  foreclose  a  mortgage  on  a  railroad,  it  was  indispen- 

'  sable  to  the  successful  sale  of  the  property  that  it  should  be  cleared  of  the 
liens  growing  out  of  its  constniction.  For  services  in  filing  a  bill  and  bring- 
ing in  all  lien  claimants,  heM,  that  it  was  not  improper  for  the  court  to  order 
a  ioQ  paid  to  the  complainant's  counsel,  out  of  the  fund  realized  from  the 
sale.  But  such  compensation  must  be  limited  to  the  services  in  filing  the 
bill  and  assembling  the  creditors.  Central  Trust  Company  v.  Condon,  31 
U.  S.  App.  387  (6th  Cir.) ;  Taft,  J.,  1895. 

10.  Pension  Attorney  Limited  in  his  Charges.— The  provision  in  the 
act  of  June  27,  1890,  c.  634,  26  Stat.  182,  forbidding  an  a.'^ent,  attorney,  or 
other  person  engaged  in  preparing,  presenting,  or  prosecuting  a  claim  for  a 

Sension  under  that  act  from  demanding  or  receiving  a  gi'eater  fee  than  ten 
oUars  for  his  services  is  constitutional.    Frisbiev.  U.  S.,  157  U.  S.  160 ; 
Brewer,  J.,  1895. 

11.  Solicitor's  Fee  not  Allowed  firom  Mortgage  Fund.— If  a  party 
interested  in  the  result  of  the  suit,  claiming  under  the  subsequent  mortgage, 
files  a  bill  in  the  nature  of  a  bill  of  interpleader,  he  cannot  be  allowed  a 
solicitor  s  fee,  to  be  paid  from  the  fund  dedicated  to  the  payment  of  the 
mortgage.    Groves  v.  Sentell,  153  U.  S.  465 ;  White,  J.,  1894. 

12.  Cannot  Sue  Client  for  Certain  Fees  under  Act  March  3.  ISQl, 
as  to  TnHiii.Ti  Depredations. — A  contract,  by  which  the  owner  or  a  claim 
against  the  United  States  for  Indian  depredations  appointed  an  attorney  to 
receive  and  give  acquittances  for  one-half  of  the  money  which  the  attorney 
mi^ht  recover  of  the  United  States  ujK^n  that  claim,  will  not  support  an 
action  by  the  attorney  against  the  principal  for  part  of  a  less  sum  recovered 
upon  that  claim  from  the  United  States  in  the  Court  of  Claims  under  the 
subsequent  act  of  March  3. 1891,  c.  358,  out  of  which  the  attorney  has  been 
allowed  and  paid  less  than  twenty  per  cent,  of  that  sum,  as  provided  by  that 
act.  Ball  V.  Ualsell,  161  U.  S.  72  ;  Gray,  J.,  1896. 

ATTORNEY  GENERAL. 

See :  United  States,  5. 

Aucnow,  1. 

1.  When  Auctioneer  is  Liable  for  Fraud  of  Owner  of  Goods.— 
An  auctioneer  who  sells  goods  with  notice  that  his  principal  has  obtained 
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them  by  fraud  is  liable  to  the  person  defrauded  for  the  value  of,  or  price  real- 
ized for,  the  goods,  though  he  has  paid  the  proceeds  to  his  principal.    Morrow 
Shoe  M.  Co.  V.  Peabody  (i),  18  U.  S.  App.  256  (7th  Cir.) ;  Baker,  J.,  1893. 
See  Hook  v.  Ayres,  04  F.  R.  601. 

AVEBMENTS. 
See:  Admiralty,  64r-65. 

AVULSION. 

See :  Boundary  Lines,  6. 

AWABD. 

See :  Arbitration  and  Award. 

French  Spoliation :  Statutes,  89. 


B. 

BAGGAGE. 

See :  Liability  for :  Carriers,  24. 

BAIL,  3. 

1.  Forfeiture  of  Becognizanoe^  When  Court  may  Declare.— A  court 
cannnot,  prior  to  tlie  time  appointed  by  law  for  the  holding  of  the  term,  le- 

e  declare  a  forfeiture  of  a  recognizance,  though  the  recogTiizance  on  the 
thereof  refers  to  the  term  of  court  as  to  be  held  on  the  prior  date.  The 
date  of  the  sitting  of  the  court  liaving  been  changed  subsequently  to  tlie 
execution  of  the  recognizance  by  force  of  the  statute,  the  recognizance  was 
effectual  to  require  the  principal's  appearance  at  the  changed  date  for  the 
sitting  of  the  court,  and  could  not  be  forfeited  prior  to  that  date.  McQlaslien 
V.  Umted  Statesy  34  U.  S.  App.  547  (7th  Cir.) ;  Jenkins,  J.,  1896. 

3.  Bail  in  CrixQinal  Cases— Admission  to  Bail,— Under  act  of  March  3, 
1891,  c.  517,  §  5,  a  writ  of  error  from  the  Supreme  Court  to  a  circuit  or  district 
court  in  a  case  of  conviction  of  an  infamous  and  not  a  capital  crime  may  be 
allowed  by  any  justice  of  the  court,  although  not  assigned  to  the  particular 
circuit ;  the  jjrisoner  may  be  admitted  to  bail,  and  if  the  justice  before  wliom 
he  was  convicted  refuse,  a  writ  of  mandamus  to  compel  him  will  issue  from 
the  Supreme  Court.  Hudson  v.  Parker,  156  U.  S.  277 ;  Gray,  J.  (Brewer, 
Brown,  JJ.,  Dist.),  1895. 

3.  Clerk  Cannot  Admit  a  Brisoner  to  Bail.— A  clerk  has  no  authority  to 
admit  a  prisoner  to  bail.  There  are  two  judicial  duties  connected  there- 
with, deciding  whether  the  person  is  bailable  and  the  amount  of  the  bail. 
Hunt  V.  United  States,  27  U.  S.  App.  287  (8th  Cir.) ;  Per  Cur.,  1894. 

BAILEE. 

See :  Liability  of :  Bailment,  2. 

BAILMENT,  7. 

1.  Bill  of  Lading  Creates  Bailment.— A  bank  furnishing  money  to  pur- 
chase cattle  and  taking  a  bill  of  lading  as  security,  has  a  lien  on  the  stock,  even 
in  the  hands  of  the  consignee,  and  the  latter  cannot  appropriate  the  stock  to  his 
own  use  in  pavment  of  a  prior  debt.  Means  v.  Bank  of  Randall^  140  U.  S. 
020  ;  Blatchford,  J.,  1892. 

2.  Liability  of  Bailee  for  Acts  of  Servants.— Wlien  the  United  States  hired 
a  pile-driver,  and  through  the  negligence  of  its  servants  or  agents  the  pile- 
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driver  was  lost,  the  United  States  was  held  liable  for  the  loss  to  the  owner. 
U,  S.  V.  Yukers,  23  U.  S.  App.  292  (5th  Cir.) ;  Pakdee,  J.,  18»4. 

8.  Bailment  and  Conditional  Sale  Disting^uifihed.— It  is  of  the  essence  of 
a  bailment  that  the  bailor  may  compel  the  return  of  the  identical  property 
bailed ;  of  a  conditional  sale,  that  there  should  be  a  price,  and  that  title  should 
pass  on  pei^ormance  of  some  condition  precedent.  Union  Stock  Yards  <&  T, 
Co.  V.  Western  i.  dr  C.  Co,,  L.,  18 U.  S.  App.  438 (7th  Cir.);  Jenkins,  J.,  1893. 

4.  Wliat  Constitutes — Conditional  Sale. — Defendant  agreed  to  take  cattle 
to  his  farm,  care  for  them,  pay  all  losses  from  any  cause,  and  in  return  receive 
the  money  for  the  sale  of  the  cattle  exceeding  a  stated  sum  per  head.  Held, 
a  bailment  and  not  a  conditional  sale,  and  therefore  not  affected  by  §^  2505, 
2507.  2508  of  Rev.  Stat,  of  Missouri.  Union  Stock  Yards  <fe  T.  Co.  v.  Western 
L.dbC.  Co.,  L.,  18  U.  S.  App,  438  (7th  Cir.);  Jenkins,  J.,  1893, 

5.  Bights  against  Third  Persons.— Where  the  owner  of  a  sunken  boat 
ezecnted  an  instrument  reciting  that  the  owner  of  the  tug  which  had  it  in 
tow  had  paid  the  damages  and  had  been  released  from  all  claims  by  reason 
of  the  sinking  and  subrouting  the  owner  of  the  tug  in  his  place  to  recover 
from  any  person  that  might  be  liable  the  damage  sustained ;  recovery  by 
the  bailee  was  allowed  regardless  of  subrogation.  HeM,  either  the  bailor 
or  bailee  may  maintain  an  action  against  a  tort-feasor  who  injures  property, 
white  in  the'eustodr  of  the  bailee,  and  recover  the  full  damages  ;  but  such 
recovery  by  one  and  payment  by  the  tort-feasor  may  be  pleaded  in  bar  at  any 
subsequent  suit  by  the  other.  The  Jersey  City^  1  U.  ».  App.  244  (2d  Cir.) ; 
Wallace,  J. ,  1892. 

6.  Duty  of  Bailee  for  Hire. — ^libellee  chartered  of  iibellant  certain  scows. 
They  were  lost  by  the  negligence  of  the  master  of  the  tug  which  libellee 
employed  to  tow  them.  Had,  that  the  hirer  of  a  chattel  impliedly  under- 
takes to  use  it  well,  to  use  it  for  no  other  purpK)S6  than  that  for  which  it  is 
hired,  to  take  proper  care  of  it,  and  to  restore  it  at  the  proper  time.  Smith 
v.  Bouker,  lUT  S.  App.  80  (2d  Cir.) ;  WALLAcas,  J.,  1891. 

7.  Prox>erty  Bemains  in  Pledgor— Califbmia.— By  delivery  of  a  pledge  as 
security  for  the  payment  of  a  debt,  the  pledgee  acquires  onlj  a  lien  on  special 
property  in  the  article  or  thing  pledged  ;  even  where,  in  heu  of  delivery,  an 
apparent  transfer  of  title  is  made  for  the  purpose  merely  of  security,  the 
general  property  remains  in  the  pledgor.  As  a  consequence,  a  trust  company 
to  whom  stock  has  been  pledged  as  security  for  a  loan  is  not  liable  for 
assessments  declared  on  that  stock,  although  the  stock  stands  upon  the 
books  of  the  corpoi'ation  in  the  name  of  the  trust  company  as  pledgee. 
Pauly  V.  State  Loan  and  Trust  Co.,  15  U.  S.  App.  259  (9th  Cir.) ;  Hanfobd, 
J.,  1893. 

BAITKBTTPTCY,  10. 

See  also :  Circuit  Court  op  Appeals,  27. 
Insolvency,  1-5. 

LmiTATioN  OP  Actions,  13  and  29. 
Supreme  Court,  171. 

1.  Assignee's  Bights  and  Duties— Compensation.— As  it  is  a  ^neral 
principle  of  law  that  a  trust  estate  must  bear  the  expenses  of  its  adminlstra 
tion.  an  assignee  in  bankruptcy,  as  well  as  his  coimsel,  are  entitled  to  pay- 
ment of  their  services  and  expenses  prior  to  the  claims  of  creditors  or  stock- 
holders ;  such  claims  are  a  charge  upon  the  property.  Meddaugh  v.  Wilson, 
151  U.  S.  333  ;  Brewer,  J. ,  1894. 

2.  Assignee's  Bights  to  Property.— An  assignee  in  bankruptcy  must 
decide  within  a  reasonable  time  whether  he  will  assert  his  right  to  the  bank- 
rupt's property,  and  a  failure  to  do  so  will  be  considered  as  an  election  not  to 
claim  the  property.  Loughlin  v.  Calumet  <&  Chic.  C.  and  D.  Co.,  24  U.  S. 
App.  573 (7th  Cir.)  ;  Baker,  J.,  Dist,  1895. 

8.  Title  Held  by  Assignee. — As  against  an  unrecorded  deed  prior  in  point 
of  time,  an  assignee  in  bankruptcy  takes  the  same  title  the  bankrupt  held. 
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,     Laughlin  v.  Calumet  and  Chic.  C.  <fe  D.  Co.,  24  U.  S.  App.  573  (7th  Cir.) ; 
Baker,  J.,  Dist.,  Ib95. 

4.  Assignee's  Right  to  Aooept  or  Reject  Froperty.—Assignees  in 
bankruptcy  are  not  bound  to  accept  property  which,  in  their  judgment,  is  c.f 
an  onerous  and  unprofitable  nature,  and  would  burden  instead  of  benefit  the 
estate,  and  can  elect  whether  the^  will  accept  or  not  after  due  consideration 
and  within  a  reasonable  time,  while  if  theiriu<^gni6nt  is  unwisely  exercised, 
the  bankruptcy  court  is  open  to  compel  a  different  course.  DusJiane  v.  Bcall, 
161  U.  S.  513  ;  Fuller,  C.  J.,  1896. 

6.  Proving  Claims,  and  Discharge.— A  ^mortgage  creditor  of  a  bank- 
rupt obtained  a  decree  for  the  foreclosure  of  the  mortgage,  under  which  the 
property  was  sold  for  less  than  the  mortgage  debt.  He  proved  the  re- 
mamder,  deducting  the  amount  received  from  the  sale  in  the  bankruptcy 
proceedings.  After  the  discharge  of  the  bankrupt  he  obtained  a  decree  in 
foreclosui'e  proceedings  against  the  debtor  for  the  balance  due  on  the  mort- 
gage debt.  Heldf  tliat  by  proving  his  debt  i;^  bankruptcy  he  waived  his 
right,  pending  the  question  of  discharge,  to  take  a  deficiency  decree  against 
the  bankrupt ;  that  after  the  discharge  the  right  to  such  a  decree  was  lost 
altogether;  that  the  debtor  was  not  bound, after  his  discharge,  to  give  any 
attention  to  the  foreclosure  suit ;  and  that,  under  the  circumstances,  the 
obtaining  a  deficiency  decree  amounted  to  a  fraud  in  law.  Scott  v.  Ellei'y, 
142  U.  S.  381 ;  Harlan,  J.,  1892. 

6.  Fraud^  What  Constitutes.— To  give  to  an  assignee  in  bankruptcy  a  right 
to  an  action  to  set  aside  a  conveyance  by  the  bankrupt,  fraud  is  a  sine  qua 
non,  for  so  the  statute  declares.  (Rev.  Stat.,  §  5046.)  The  mere  fact  of  sub- 
sequent insolvency,  or  that  the  property  conveyed  constituted  an  unduly 
large  part  of  the  bankrupt's  estate,  is  not  fraud  per  86  so  as  to  vest  a  right  of 
action  in  the  assignee  to  set  aside  the  convevance.  Jdetropoliidn  I^ational 
Bank  v.  Bogera,  8  U.  S.  App.  406  (3d  Cir.) ;  Buffinoton,  J.,  1893. 

7.  nieg^al  Preferences— Proof  of  Claims.— A  creditor  of  a  bankrupt  caused 
execution  to  be  levied,  before  the  bankruptcy,  on  goods  of  the  bankrupt  to 
satisfy  the  debt.  The  levy  was  afterwards  set  aside,  as  an  illegal  preference 
tvithin  the  purview  of  the  bankrupt  act,  in  consequence  of  knowledge  of  the 
debtor's  condition  by  the  plaintiff's  attorney.  Heldy  the  creditor  was  not 
thereby  precluded  from  proving  his  debt  against  the  bankrupt ;  and  that 
an  indorser  of  the  note  of  the  bankrupt  to  the  creditor,  on  which  the  judg- 
ment was  foupded,  was  not  discnarged  from  liability  as  indoreer  by  reason 
of  the  levy  being  declared  in  fraud  of  the  provisions  of  the  banki-upt  law. 
Rev.  Stat.,  ^§  5084  and  5021,  as  amended  by  the  act  of  June  22, 1874.  18  Stat. 
178,  181.    Streeter  v.  Jefferson  Co.  Bank,  147  U.  S.  86 ;  Shiras,  J.,  1893. 

8.  Conveyance  by  Insolvent. — A  conveyance  of  property  by  an  insolvent 
before  his  assignment,  without  any  knowled^je  of  his  nnancial  condition,  is 
not  fraud  per  se.  LougJdin  v.  Calumet  and  Chic.  Canal  and  Dock  Co.,  24 
U.  S.  App.  573  (7th  Cir.) ;  Baker,  J.,  1895. 

9.  Hights  of  Creditors. — A  creditor  obtained  a  lien  by  attaclmient  in  a  state 
court  against  tlio  property  of  his  debtor  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy,  after  which  another  creditor  by  injunction 
restrained  liim  from  interfering  with  the  property  of  the  bankrupt.  Under 
Rev.  St.,  §  5075,  he  can  participate  in  the  fund  to  the  full  extent  of  his  debt. 
Diiffv.  Carrier,  8  U.  S.  App.  552  (3d  Cir.)  ;  ACHESON,  J.,  1893. 

10.  Co]?.veyance  in  Fraud  of  Creditors.— If  a  bankrupt  conveys  property 
of  more  value  than  he  can  lawfully  withdraw  from  the  creditors*  reach,  no 
right  i^  vested  in  the  assignee  to  set  this  conveyance  aside.  Loughlin  v. 
Calumet  and  Chic.  C.  <St  D.  Co.,  24  U,  S.  App.  573  (7th  Cir.)  ;  Baker,  J., 
1895. 

BANKS  AISTD  BANEXNG,  14. 

See  also :  Criminal  Lav/,  27-30. 
Receivers. 
Removal  of  Causes,  83. 
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L  COLLECTIONS,  l-«. 
n.  DEPOSITS.  7-8. 
m.  OFFICERS,  9. 
IV.  IN  GENERAL.  10-14. 

I.  COLLECTIONS,  1-6. 

1.  By  one  Bank  for  Another— Debtor  and  Creditor.— If  paper  for 
collection  is  received  by  a  bank  as  agent,  and  it  sends  it  to  a  bank  to  which 
it  is  indebted  for  collection,  which  when  made  is  entered  on  its  books  as  a 
credit  for  such  indebtedness  before  the  insolvency  of  the  agent  bank  is 
disclosed,  it  is  considered  as  reduced  to  possession  of  the  agent  btpik,  and 
the  relation  of  debtor  and  creditor  is  created  between  the  agent  bank  and 
the  bank  from  which  it  received  the  paper  for  collection.  Commercial  Bank 
of  Pa.  V.  Armstrong ;  Armstrong  v.  Commercial  Bank  of  jPct.,  148  U.  S. 
50;  Brewer,  J.,  1893. 

AIthoa«;h  the  relations  of  the  parties  were  at  first  fiduciary,  they  ceased  to  be  so  when  the 
accent  cjoiaiinzlai  the  money  witn  his  own.  Neaasey  v.  Fisher,  02  F.  R.  060 ;  Bank  of  Clarke  Co. 
r.  QUnuui,  83  N.  Y.  Super.  Ct.  498 ;  Van  Ingen  ▼.  Fredt.  86  Wise.  R.  848 ;  Bank  v.  Davis,  114  N.  C. 

2.  Prineipal  and  Agent, — A  bank  in  Oliio  contracted  with  a  bank  in 
Pennsylvania  to  collect  for  it  at  par  and  remit  at  certain  times.  Pennsyl- 
vania bank  stamped  upon  the  paper,  "  Pay  to  "  the  Ohio  bank  **  or  order 
for  collection  for*'  Pennsylvania  bank.  The  Ohio  bank  failed,  and  had  in 
its  hands  proceeds  of  the  Pennsylvania  bank's  p&'per  for  the  recovery  of 
which  suit  was  brought.  Held,  tliat  the  relation  between  the  banks  as  to  un- 
collected paper  was  that  of  principal  and  agent,  and  that  the  mere  fact  that 
the  sub-agent  of  the  Ohio  bank  had  collected  the  money  due  was  not  a  com- 
mingling of  those  collections  with  the  general  funds  of  the  Ohio  bank,  and  trust 
obligation  was  created  by  the  agency  and  the  proceeds  could  be  traced.  Com' 
mercialBank  of  Pa.  v.  Armstrong ;  Armstrong  v.  Commercial  Bank  of  Pa., 
148  U.  S.  60 ;  Brewer,  J.,  1803. 

Complahiant  should  trace  the  funds  soufirht  to  he  impressed  with  a  trust,  in  the  defendant's 
possession.    Spokane  Co.  v.  Clark.  61  F.  R.  641 

8.  Deposit  for  Collection  Creates  a  Trust  Belationship.—Bank  F. 
contracted  with  Bank  C.  **  to  credit  sight  items  **  and  make  collections  for  F. 
It  also  had  an  arrangement  with  Bank  E.  for  mutual  collection.  On  July  14, 
Bank  C.  sent  to  Bank  F.  for  collection  a  sight  draft  on  a  firm,  indorsed 
"  for  collection" ;  on  the  16th  this  was  forwai*ded  to  Bank  E.  and  was  collected 
on  the  20th.  and  credited  to  Bank  F.  on  the  same  day,  of  which  notice  was 
received  on  the  88d,  But  Bank  F.  had  been  insolvent  since  June  10.  Held, 
that  Bank  F.,  though  it  acauired  the  legal  title,  never  became  the  eouitable 
owner  of  the  draft ;  that  the  notice  on  the  draft  that  it  was  for  collection 
bound  all  parties  into  whose  hands  it  came  ;  that  Bank  E.  could  not  by  its 
entry  of  credit  to  Bank  F.  release  itself  of  its  obligation  to  C.  Evansville 
Bank  v.  Oennan- American  Bank,  155 U.  S.  556;  Brewer,  J.,    1895. 

4.  Deposit  for,  Makes  Bank  mere  Bailee.— Plaintiff  deposited  in  a  bank 
a  check,  marked  "  for  deposit.''  Before  the  check  was  collected  the  bank 
failed,  and  the  proceeds  wnen  collected  were  paid  to  the  receiver  of  the  bank. 
Held,  that  the  bank  was  a  mere  bailee  of  the  check  and  not  a  debtor  of  the 
depositor,  and  that  plaintiff  should  recover  the  full  amount  of  the  check. 
Beal  V.  City  of  SomervUle,  5  U.  S.  App.  14  (1st  Cir.) ;  Putnam,  J.,  1892. 

5.  Preference  of  Depositor  for,  over  other  Depositors  and  Cred- 
itors.— ^Tlie  depositor  of  a  draft  to  be  collected  by  bank  is  not  entitled  to  a 
preference  over  other  depositors  and  creditors  unless  he  can  trace  and 
identify  the  specific  funds  received  on  his  account.  Anheuser-Busch  Brew- 
ing Association  v.  Clayton,  18  U.  S.  App.  295  (5th  Cir.)  ;  Toulmin,  J.,  1893. 

6.  Bank  Collecting  for  Another  Constitutes  the  Relation  of  Prin- 
cipal and  Agent. — ^When  a  bank  is  engaged  in  collecting  drafts  for  another, 
the  relation  between  them  is  that  of  principal  and  agent,  until  the  money  is 
actually  received  by  the  collecting  bank.  BeaX  v.  National  Bank  of  D.,^ 
U.  S.  App.  876  (1st  Cir.) ;  Per  Cur,.  1893. 
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n.  DEPOSITS,  7-8. 

7.  When  Third  Person  may  Show  Title  to.— The  real  ownership  of  a 
fund  deposited  in  a  bank  may  he  shown  to  be  in  another  than  the  person  in 
whose  name  the  deposit  is  made,  and  the  fund  ma^  be  recovered  from  the 
bank  by  the  true  owner,  if  the  bank  has  not  been  misled  or  prejudiced  by  the 
apparent  ownership.  Fisher  v.  Knight ,  17  U.  S.  App.  502  (3a  Cir.) ;  Acheson, 
J.,  1894 

See  Massey  v.  Fisher,  63  F.  R.  068,  OSO. 

8.  Bank's  Lien  upon,  not  Belonging  to  Depositor.— Where  pohcies  of 
insurance  were  assigned  by  the  customer  of  a  bank  to  a  third  person  but  were 
collected  and  the  proceeds  by  mistake  deposited  in  customer's  name,  held^ 
tliat  bank  had  no  hen  on  the  moneys  deposited  for  debts  due  it  from  the 
customer,  although  after  assignment  of  tne  policies  the  customer  promised 
the  bank  to  apply  such  proceeds  in  discharge  of  his  indebtedness.  A  bank 
lias  a  lien  on  tne  moneys  of  a  depositor  to  secure  his  overdue  indebtedness 
to  it,  and  may  at  once  apply  these  funds  to  the  payinent  of  such  a  debt. 
This  lien  is  coextensive  with  the  right  of  set-off,  and  it  is  essential  to  its  exist- 
ence that  each  of  the  parties  should  be  a  debtor  to  the  other,  and  that  the 
funds  deposited  belong  absolutely  to  the  depositors.  Fanners  and  Merchants* 
Bk,  V.  FarweU,  19  U.  S.  App.  256  (8th  Cir.) ;  Sanborn,  J.,  1893. 

III.  OFFICERS,  9. 

9.  Cannot  XTse  Bank  Money  to  Fay  Personal  Debts.-^A.,  president  of 
a  bank,  wanted  to  obtain  credit  on  his  personal  account  with  his  bank.  A 
banking  firm  discounted  his  note,  credited  the  amount  to  the  bank,  and  noti- 
fied the  bank  that  A.  had  deposited  the  amount  to  the  credit  of  the  bank. 
By  the  authority  of  A.  the  banking  firm  afterward  charged  the  bank  with 
the  amount  of  the  note,  and  the  receiver  of  the  bank  sued  the  firm  to  recover 
tlie  amount  of  the  note.  Held,  a  bank  president  cannot,  without  express  au- 
thority, use  the  funds  of  the  bank  to  pay  his  personal  debts,  and  the  firm  was 
bound  to  ascertain  his  authority.  Chrystie  v.  Foster y  26  IJ.  S.  App.  67  (2d 
Cir.) ;  Wallace,  J.,  1894. 

IV.  IN  GENERAL,  10-14. 

10.  Private  Banks  in  New  York  may  Take  More  than  Legal  Inter- 
est.— ^The  laws  of  New  York  (chap  409,  Caws  of  1882)  appear  to  have  extended 
to  bankers  the  immimity  for  taking  more  than  the  legal  rate  of  interest  which 
at  one  time  was  enjoyed  only  by  incorporated  institutions,  putting  them 
upon  an  equal  with  the  national  banks  in  that  respect.  Hiomas  v.  Coffin,  23 
U.  S.  App.  653  (5th  Cir.);  LocKE,  J.,  1894. 

11.  Presumption  of  Agency. — ^When  during  a  series  of  years  or  in 
numerous  business  transactions  an  officer  of  a  bank  has  been  permitted  with- 
out objection  and  in  his  official  capacity  to  pursue  a  particular  course  of  con- 
duct, it  may  be  presumed,  as  between  the  bank  and  those  who,  in  good  faith, 
deal  with  it  upon  the  basis  of  his  authority  to  represent  the  corporation,  that 
he  has  acted  in  conformity  with  instructions  received  from  those  who  have 
the  right  to  control  its  operations.    Fisher  v.  Simons,  28  U.  S.  App.  95  (3d  Cir.) ; 

ACHESON,  J.,  1894. 

12.  When  Mutual  Accounts  may  be  Set  Off.— When  the  note  of  the  in- 
solvent national  bank  was  a  d^nand  note,  and  the  New  York  national  bank 
telegraphed  to  the  insolvent  bank  on  the  day  when  it  was  taken  possession 
of  bv  the  bank  examiner  calling  the  loan  for  immediate  payment,  the  New 
York  bank,  on  the  day  of  the  failure  of  the  insolvent  bank,  owing  the  latter 
its  balance  of  deposits,  and  the  insolvent  bank  owing  the  New  York  bank  the 
amount  due  on  tlie  note,  both  debts  being  due  and  either  being  a  proper  set- 
off against  the  other,  the  court  will  refuse  to  divide  the  day  into  fractions  in 
order  to  deprive  the  solvent  debtor  of  a  righteous  defence.  Fisher  v.  Han- 
over Nat  Bank,  26  U.  S.  App.  386  (2d  Cir.)  ;  Lacombe,  J.,  1894. 

13.  Collateral  Security. — Bill  in  equity  by  a  land  company  against  a  bank 
to  compel  the  return  of  collaterals,  and  cancellation  of  its  obligations  to  the 
bank.    R.  was  treasurer  and  secretary  of  the  land  company  ;  S.,  president  of 
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the  bonk  and  assistant  secretary  and  treasurer  of  the  land  company.  At  vaii- 
ous  dates  the  land  company  deposited  collateral  securities  for  loans  from  the 
bank,  which,  by  letters  from  K.,  S.,  andC,  the  president  of  the  land  com> 
pany,were  stated  to  be  for  present  and  f utmre  loans  to  the  company.  At  the 
date  of  the  several  letters  the  bank  held  two  accommodation  notes  made  in 
their  individual  namt«,  by  officers  of  the  land  companv,  discounted  for,  and 
passed  to  the  credit  of  the  land  company.  After  the  date  of  the  third  letter 
the  bank  discounted  a  note  made  by  C.  payable  to  the  bank.  R.  testified  it 
was  for  C.'s  personal  accommodation,  and  that  the  note  was  accompanied  by 
a  block  of  corporation  stock,  supposed  to  be  ample  security.  The  testimony 
of  S.  conflicted  with  that  of  B.,  and  certain  book  entries  tended  to  indicate 
that  the  discount  had  b^n  procured  by  the  land  company.  These  entries 
were  made  by  S.  without  authority  of  R.,  who  cancelled  as  soon  as  he  dis- 
covered them.  Held,  that  nothing  contained  in  the  letter  indicated  any  pur- 
pose to  secure  other  tiian  the  land  company's  obligations ;  that  prima  facie 
the  disputed  note  was  not  an  obligation  of  the  land  company  ;  that  it  de- 
volved upon  the  bank  to  show  that  the  note  was  discounted  for  the  land  com- 
pany, or  facts  estopping  the  company  to  deny  its  liability  ;  that  the  liability 
of  the  company  was  not  establishea.  Clay  City  Nat,  Bank  v.  Halsey,  37 
U.  S.  App.  419 ;  LURTON,  J.,  1895. 

14.  Taking  and  Discounting  Notes  not  Banking.— To  an  action  upon  a 
note  given  by  an  insurance  agent  to  his  employer  company  the  defence  Was 
set  up  that  the  note  was  illegal  because  made  in  violation  of  the  statutes  of 
New  York  and  Illinois,  forbidding  insurance  companies  to  do  a  banking 
business.  Held,  that,  conceding  that  the  discounting  of  a  note  was  one  of 
the  most  important  powers  of  a  bank,  it  did  not  follow  that  a  single  loan  of 
money  upon  the  note  of  a  borrower  by  an  insurance  company  to  enable 
the  agent  to  prosecute  the  company's  business  more  successfully,  must  be 
deemed  to  have  been  made  in  violation  of  the  statute.  But  even  if  so,  the 
act  was  merely  ultra  vires  and  not  otherwise  in  violation  of  law,  and  cannot 
as  such  be  questioned  by  a  private  person,  Oorrell  v.  Home  Ins,  Co,  of  New 
York,  24  U.  S.  App.  188  (7th  Cir.) ;  Woods,  J.,  1894. 

BAKE  STOCK. 

See :  Equity,  14. 

BANKOCE  INDIANS. 

See :  Statutes,  84. 


See:  Rkcordino  Conveyances,  8. 
Statute  op  Limitations,  7. 


See :  Equity,  66-98. 

Negotiable  Instruments,  89. 

BILL  OF  EXCEPTIONS. 

See:  Affeai^,  45. 

Circuit  Court  of  Appeals,  194-210. 

Exceptions. 

Mandamus,  11. 

Pleading  and  Practice,  8. 

BILL  OF  EXCHANGE. 

See  :  Confuct  op  Laws,  8. 
Negotiable  Instruments. 
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BILL  OF  LADING,  3. 

See  also :  Bailment,  1. 
Contracts,  16. 
Negotiable  Instruments,  1. 

1 .  Exceptions  in— How  Construed.— Exceptions  in  the  bill  of  lading  are  to 
be  construed  most  strongly  against  the  shipowner ;  and  when  they  form  in 
the  contract  part  of  long  enumerations  of  excepted  causes  of  damage,  all 
the  rest  of  which  relate  to  matters  subsequent  to  the  beginning  of  the  voy- 
ages, they  must  be  treated  as  equally  limited  in  their  scope.  Tfie  Caledonia^ 
157  U.  S.  124 ;  Fuller,  C.  J.  (Brown,  Harlan,  Brewer,  JJ.,  Dist.),  1895. 

2.  As  Evidence  of  Title. — A  consignee  who  had  legal  notice  of  title  in 
another,  by  presentation  of  draft  and  bill  of  lading  before  he  sold  the  prop- 
erty for  his  own  account,  cannot  be  considered  an  innocent  purchaser. 
Means  v.  Bank  of  Randall,  146  U.  S.  620 ;  Blatchpord,  J.,  1892. 

8.  "When  Freight  is  Payable. — Where  several  of  a  number  of  bills  of  lad- 
ing for  the  same  shipment  are  silent  as  to  when  the  freight  is  to  be  paid,  and 
the  remainder  of  the  bills  specify  payment  upon  landing  the  goods,  the  law 
will  imply  that  freight  upon  all  the  bills  of  lading  is  to  be  paid  at  the  same 
time.  British  A  Foreign  Marine  Ins.  Co,  v.  Southern  Pacific  Co,,  38  U.  S. 
App.  243  (2d  Cir.) ;  Lacombe,  J.,  1896. 

BILLS  ASm  I70TES. 

See :  Negotiable  Instruments. 

BILL  OF  PABTICULABS. 

See  :  Indictment,  14. 

BILL  OF  SALE. 

See :  Assignment  for  Creditors,  2. 

BOABD  OF  GENERAL  AFFBAISERS. 

See :  Circuit  Court,  17. 

CIRCUIT  Court  of  Appeals,  22-23. 
Duties,  16-18. 

BOABD  OF  HEALTH. 

See :  Contracts,  128. 

BOABD  OF  INSFECTOB8. 

See:  Evidence,  59. 

BONA  FIDES. 

See:  Evidence,  84. 

Neootlole  Instruments,  33. 

BONA  FIDE  FUBCHASEB. 

See  :  Adverse  Possession,  20. 
Laches,  15. 

Municipal  Corporations,  67. 
Negotiable  Instruments,  18-25. 
Public  Lands,  128,  126,  183. 
Reformation.  4. 
Railroads,  18. 
Usury,  7. 
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BOND,  19. 

See  also :  Appeals,  49. 

Circuit  Court,  16,  88. 

Circuit  Court  of  Appeals,  282-286. 

Clerk  op  Court,  2. 

County,  2. 

Duties,  6-8. 

Error,  Writ  op,  45-46. 

Estoppel,  16. 

Evidence,  162-163. 

Federal  Courts,  29. 

Insolvency,  6. 

Internal  Revenue,  7. 

Limitation  of  Actions,  22. 

Municipal  Corporations,  29-75. 

Patents,  821. 

Replevin,  4-5. 

Supreme  Court,  238-241. 

1.  Conditional  Bond— Breach.— The  city  of  G.,  North  Carolina,  by  an  or- 
dinance autliorized  M.  H.  &  Co.  to  construct,  maintain,  and  operate  water- 
works for  the  city.  Though  not  required  in  the  ordinance  M.  H.  &  Co.,  at 
the  request  of  the  city,  executed  a  bond  conditioned  for  the  faithful  per- 
formance of  their  contract  *'  during  the  construction  of  said  works.'*  No 
attempt  was  ever  made  to  construct  the  waterworks  under  the  license 
given  in  the  ordinance.  Held,  tliat  there  was  no  mutuality  in  the  an-ange- 
ment,  and  that  by  the  terms  of  the  ordinance  M.  H.  &  Co.  did  not  agree  to 
construct  waterworks,  within  a  given  time,  or  at  all,  and  b3r  the  terms  of  the 
bond  were  to  obey  the  provisions  of  the  ordinance  only  during  the  construc- 
tion of  the  waterworks,  and  as  such  works  were  never  constructed,  there 
was  no  breach  of  the  condition  of  the  bond.  Moffett  v.  City  of  Golds- 
borough,  8  U.  S.  App.  160  (4th  Cir.) ;  Bond,  J.,  1892. 

2.  Breach  of  Condition. — A  bond  was  given  ti>  secure  payment  into  co\irt 
of  money  arising  from  a  sale  of  real  property.  The  order  of  the  court  was 
to  the  effect  that  the  bond  should  be  *'  conditioned  for  the  repayment  into 
court  of  the  purchase  money  in  case  the  order  of  confirmation  in  this  case 
is  reversed  by  the  Supreme  Court  of  the  United  States.'*    Xiie  bond  did  not 

grovide  for  any  method  of  carrying  the  question  of  confirmation  before  the 
upreme  Court.  That  court  subsequentlv  held  that  all  the  proceedings  of 
the  sale  were  void  and  of  no  effect.  Heldf  that  the  failure  of  the  principals 
to  pay  the  money  into  court  upon  the  rendering  of  the  decision  constituted 
a  breach  of  the  condition  in  the  bond.  Lamb  v.  Eicing,  12  U.  S.  App.  11  (8th 
Cir.) ;  Shiras,  J.,  1893. 

S.  Power  of  Villages  to  Issue— Form  of.— Action  on  five  bonds  against 
the  city  of  G.,  wliich  bonds  had  been  issued  by  the  predecessor  of  G.,  a 
village.  There  was  no  defence  to  the  debt  evidenced  by  the  bonds,  but  it 
was  contended  that  they  were  void,  because  there  did  not  appear  upon  their 
face  the  class  to  which  they  belonged.  Held,  that  the  failure  to  state  the 
class  was  technical  merely,  and  immaterial.  City  of  Oladstone  v.  Throop, 
37  U.  S.  App.  481  (6th  Cir.) ;  Tapt,  J.,  1895. 

4.  By  Villages— Construotion  of  Statute.— Action  against  a  citj;  to  re- 
cover amount  of  certain  bonds,  issued  by  a  village,  to  which  the  city  was 
successor.  It  was  contended  by  the  defendant  that  the  bonds  were  void 
under  the  statute,  because  issued  to  raise  money  for  the  purpose  of  paving 
for  improvements  which  were  completed,  whereas  the  statute  authorized  the 
issue  for  the  purpose  of  completmg  such  improvements.  Held,  that  the 
borrowing  of  the  money  being  to  complete  the  contract*  it  was  within  the 
meaning  of  the  statute,  and  the  city  was  liable.  City  of  Gladstone  v. 
Throop,  37  U.  S.  App.  481  (6th  Cur.) ;  Taft,  J.,  1895. 

5.  When  Sureties  are  Liable  on— West  Virginia.— Under  the  statutes 
of  West  Virginia,  it  is  the  duty  of  the  sheriff,  wlien  an  order  signed  by  the 
president  and  clerk  of  the  county  court  is  presented  to  him,  to  either  indorse 
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it,  if  he  has  no  funds,  or  to  pay  it  if  he  has  funds.  When  the  money  to  pay 
certain  orders  had  been  levied  and  was  in  the  hands  of  the  sheriff,  wfio  could 
appropriate  such  money  for  no  other  purpose  except  to  pay  these  orders,  but 
he  refused  to  do  so  or  to  make  any  indorsement  on  the  orders ;  held,  that  his 
sureties  were  liable.  Spurlock  v.  Society  for  Savings,  8  U.  S.  App.  124  (4th 
Cir.);  Bond,  J.,  1892. 

6.  Jurisdiotional  Amount— How  Determined.— In  determining  the  jur- 
isdictional amount  in  an  action  in  a  circuit  court  of  the  United  States  to 
recover  on  a  municipal  bond,  the  matured  coupons  are  to  be  treated  as  separ- 
able, independent  promises,  and  not  as  interest  due  upon  the  bonds.  Edwards 
V.  Bates  County,  163  U.  S.  269 ;  White,  J. 

7.  Enforcement  by  Federal  Courts.— The  courts  of  the  United  States  may 
resort  to  such  remedies  for  enforcing  a  bond  or  recognizance  which  has  been 
duly  returned  by  a  Federal  commissioner,  or  other  committing  magistrate,  as 
are  given  by  the  common  law.  They  may  issue  a  scire  facias  and  enter  final 
judgment  against  the  principal  and  his  sureties,  although  this  is  not  the  only 
appropriate  method  of  relief.  United  States  v.  InsHey,  12  U.  S.  App.  125 
(8th  Cir.) ;  Thayer,  J.,  1898. 

8.  Purchaser  without  IN'otice. — ^Tho  settled  rule  in  equity  that  a  purchaser 
without  notice,  to  be  entitled  to  protection,  must  be  so  not  only  at  the  time 
of  the  contract  or  conveyance,  but  also  at  the  time  of  the  payment  of  the 
purchase  money,  applies  to  the  purchase  of  negotiable  bonds.  Lytle  v.  Lans- 
ing, 147  U.  S.  59 ;  Brown,  J.,  1893. 

See  Hayden  v.  Charter  Oak  Driving  Park,  08  Conn.  148. 

9.  Authority  of  OfS.cers  Signing. — A  party  dealing  in  municipal  bonds  is 
not  bound  to  go,  in  his  investigation  of  the  authority  of  the  officers  appointed 
to  sign  them,  farther  than  an  appointment  by  the  appointing  tribunal 
named  in  the  statute.    Andes  v.  Ely,  158  U.  S.  812  ;  Brewer,  J.,  1895. 

10.  Bedtals  Putting  Purchaser  on  Inquiry.— Tlie  recitals  in  a  series  of 
bonds  issued  by  the  city  of  Evansville  in  i>ayinent  of  its  subscription  to  tho 
stock  of  a  railroad  compaiiy,  that  they  were  issued  "  in  pursuance  of  an  act 
of  the  Legislature  of  the  State  of  Inctiana  and  ordinance  of  the  city  council 
of  said  citj  passed  in  pursuance  thereof,"  and  that  such  bonds  were  issued 
to  the  railroad  company  "  by  virtue  of  a  resolution  of  said  city  council 
passed  May  23d,  1870,"  are  not  sufficient  to  put  the  purchaser  of  such  bonds 
upon  inquiry  or  charge  him  with  a  knowledpre  of  the  contents  of  such  ordi- 
nances or  resolutions.  Evansville  y.  Dennett,  IGl  U.  S.  434;  Harlai^.  J., 
1895. 

11.  City  Estopped  by  Heoitals  in. — ^Recitals  in  bonds  issued  by  the 
city  of  Evansville  in  payment  of  stock  subscriptions  made  by  it,  to  the  effect 
that  such  bonds  were  issued  in  pursuance  of  an  act  of  the  Legislature  of  the 
State  of  Indiana,  are,  as  against  bona  fide  purchasers  for  value  sufficient  to 
estop  the  city  from  asserting  that  such  bonds  were  not  issued  for  stock 
subscribed  upon  a  petition  of  two-thirds  of  the  resident  freeholders  of  the 
city,  distinct! V  setting  forth  the  company  in  which  stock  was  to  be  taken 
and  the  nmnber  and  amount  of  shares  to  be  subscribed,  such  being  the  re- 
quirements of  the  act.    Evansville  v.  Dennett,  161 U.  S.  434 ;  Harlan,  J.,  1895. 

12.  "Payable  in  Gold,"  Means  any  I<egal  Money.— Certain  bonds 
were  issued  purporting  to  be  payable  *'  in  gold  coin  of  the  United  States  of 
America,"  with  coupons  payable  in  currency  of  the  United  States.  The 
Supreme  Court  of  Mississippi  construed  the  bonds  as  payable  in  gold  coin,  and 
held  that  the  statute  under  which  they  were  issued  did  not  authorize  the 
borrowing  of  gold  coin,  or  the  issue  of  bonds  acknowledging  the  receipt 
thereof,  and  agreeing  to  pay  therefor  in  the  same  medium,  and  that  the 
bonds  were  void  for  w^ant  of  power  in  that  respect.  Held,  that  the  bonds 
were  legally  solvable  in  the  money  of  the  United  States,  whatever  its  de- 
scription, and  not  in  any  particular  kind  of  monev,  and  that  they  could 
not  ne  held  void  because  of  power  to  issue  them,  ti^oodruff  v.  Mississippi, 
162  U.  S.  291 ;  FULLEB,  C.  J.,  1896. 


BOND — BOUGHT  AND  SOLD  KOTES.  67 

13.  Kot  Payable  Before  Maturity.— A  bond  made  payable  ''20  years 
from  the  date  ''  of  ita  issue  is  a  bond  whicli  matures  at  the  expiration  of 
20  years,  and  neither  obligor  nor  obligee  can  enforce  the  payment  of  a 
bond  thus  drawn  until  the  lapse  of  that  period.  City  of  Alma  v.  Quaranty 
Savings  Bank,  10  U.  S.  App.  622  (8th  Cir.) ;  Thayer,  J.,  1894. 

14.  Interest  on  Fenaltv.— The  weight  of  American  authority  is  in  favor  of 
allowing  interest  beyond,  the  penalty  of  a  bond  from  and  after  the  date  of 
the  breach  in  all  cases  where  the  damages  equal  or  exceed  the  penal  sum. 
But  where  the  property  conveyed  was  wholly  unproductive,  yielding  no  in- 
come, and  where  the  finding  oi  the  court  below  upon  the  amount  of  damages 
iiras  in  the  nature  of  a  verdict  of  a  jury,  the  court  would  not  allow  interest. 
Front  St.  Cable  Ry.  Co.  v.  Blewett,  7  U.  S.  App.  285  (9th  Cir.)  ;  Gilbert,  J., 
1893. 

13.  Sale  of— How  Avoided. — ^Where  complainants  were  junior  creditors  to 
those  holding  bonds  of  186G  with  rights  subordinate  to  theirs,  and  it  w^as 
their  duty  to  attend  the  sale  and  protect  themselves  b^  raising  the  bid  to  an 
amount  sufficient  for  that  purpose,  they  cannot  avoid  such  sale  without 
tendering  reimbursement  to  the  first  mortgage  creditors.  Cunningham  v. 
Macon  A  B.  R.  Co.,  156  U.  S.  400  ;  White,  J.,  1895. 

16-  When  Equivalent  to  Cash.— Where,  in  the  purchase  of  receiver's  cer- 
tificates, the  purchasers  were  permitted  to  deposit  bonds  in  payment  of  the 
purchase  pries  after  paving  into  court  sufficient  cash  to  extinguish  all  costs 
and  liens  prior  to  tlie  bonds,  the  bonds  are  to  be  taken  as  equivalent  to  the 
cash  which,  if  the  price  had  been  paid  in  money,  their  holders  would  have 
received  in  distribution.  It  is  precisely  the  same  as  if  the  purchasers  had 
paid  the  whole  price  in  money  and  had  then  withdrawn,  on  distribution, 
their  pro  rata  share  of  the  proceeds.  Mercantile  Trust  Co.  v.  Adams  Express 
Co.,  16  U.  S.  App.  37  (6th  Cir.) ;  Tapt,  J.,  1893, 

17.  Bestitntion  Bond— Effect  of.-— When  one  of  two  assignees  of  a  judg- 
ment which  had  been  collected  by  execution,  and  the  money  held  by  the 
clerk  of  the  court,  to  remain  in  liis  hands  until  certain  liens  were  finally 
paraed  upon,  got  a  restitution  bond  pending  such  litigation,  and  got  the 
money  from  the  clerk,  the  other  assignee  was  not  entitled  to  his  share  of 
the  proceeds  during  the  time  the  bond  remained  in  force.  Merrill  v.  Rokes, 
12  U.  8.  App.  183  (8th  Cir.) ;  Sanborn,  J.,  1893. 

IS.  Bonds  of  Central  Facifio  B.  B.— U.  8.  no  Claims  Upon.— The 
United  States  has  no  claim  against  the  stockholders  of  the  Central  Pacific 
Railroad  Company,  on  account  of  the  bonds  issued  to  that  company  by  the 
United  States  to  aid  in  the  construction  of  its  road.  United  States  v.  Stan- 
ford, 161  U.  S.  413;  Harlan,  J.,  1895. 

19.  Statutory  Bequirement  Construed— Kentucky.— A  statutory  re- 
quirement that  the  president  of  a  railroad  which  is  to  receive  aid  from  a 
municipality  shall  give  bonds  for  the  faithfid  application  of  the  fimds  to  the 
construction  of  the  road,  is  inapplicable  where  tne  road  has  been  completed 
before  the  bonds  are  delivered.  Breckinridge  County,  Kentucky,  v.  Jfc- 
Craeken,  23  U.  S.  App.  115  (6th  Cir.) ;  Lurton,  J.,  1894. 

BOND-HOLDEB. 

See :  R^vilroads,  40. 

BOTTOMBY. 

See :  Ships  and  Shipping,  164-168. 

BOUGHT  AND  SOLD  NOTES. 

See :  Statute  of  Frauds,  6. 
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BOXJJSTDABY  LTETES,  14. 

See  also  :  Evidence,  108. 

Mines  AND  Mining,  1,  2,  and  5. 
Supreme  Ck)URT,  7. 
United  States,  1. 

1.  Locating  by  Natural  Objects.— In  an  action  to  try  the  title  to  land, 
where  there  is  conflicting  evidence  as  to  certain  natural  objects  named  in 
running  the  lines,  it  is  not  error  to  instruct  the  jury,  that  if  on  considering 
the  evidence  they  are  in  doubt,  they  will  be  justified  in  locating  the  grant 
by  reference  to  such  natural  objects  as  are  certain.  N,  Y.  and  Texas  Land 
Co.  V.  Votaw,  150  U.  S.  24 ;  Shiras,  J.,  1808. 

2.  May  be  Determined  in  Equity. — A  suit  in  equity  being  appropriate 
for  determining  the  boundary  between  two  states,  the  fact  that  the  present 
suit  is  in  equity,  and  not  at  law,  is  no  valid  objection  to  it     U.  S.  v.  Texas^ 

^      148  U.  S.  621 ;  Harlan,  J.  (Fuller,  C.  J.,  Lamar,  J.,  Dist.),  1892. 

3.  Navigable  Rivers— Middle  of  Channel. — In  navigable  rivers  between 
states  of  the  Union,  the  true  line  which  separates  the  jurisdiction  of  one 
from  the  otlier  is  the  middle  of  the  main  channel.  The  jurisdiction  of  each 
extends  to  the  thread  of  the  stream,  that  is,  '*  mid  channel,"  and  if  there  be 
several  channels  to  the  middle  of  the  principal,  or  one  usually  followed. 
louHi  V.  Ulinois,  147  U.  S.  1 ;  Field,  J.,  1893. 

4.  By  Commissioners  between  States— When  Set  Aside.— Where  the 
report  of  the  commissioners  to  fix  the  boundary  lines  between  the  states  has 
been  as  to  a  portion  of  the  boundary,  confirmed  by  the  court,  the  order  of 
confirmation  will  be  vacated,  if  it  was  made  without  notice  to  one  of  the 
states  ;  and  if  the  consent  of  the  state  to  such  boundary  was  signified  to  this 
court  through  mistake,  such  order,  being  interlocutory  only,  may  be  set 
aside  at  a  term  of  the  court  subsequent  to  that  in  which  it  was  entered. 
Iowa  V.  Illinois,  151  U.  S.  238 ;  Fuller,  C.  J.,  1894. 

5.  Between  Calls  in  a  Deed— Streams.— Wliere  the  calls  in  a  conveyance 
are  for  two  comers  at,  in,  or  on  a  stream,  or  its  bank,  and  there  is  an  inter- 
mediate line  extending  from  one  such  comer  to  the  other,  the  stream  is  the 
boundary,  unless  something  shows  that  the  intention  of  the  parties  was 
otherwise.  Wfiitehurst  v.  McDonald^  8  U.  S.  App.  164  (4th  Cir.) ;  Bond,  J., 
1892. 

6.  In  Cases  of  Accretion  and  Avulsion.— When  grants  of  land  border 
on  running  water,  and  the  banks  are  changed  by  the  gradual  process  known 
as  accretion,  the  riparian  owner's  boundary  line  still  remains  the  stream ;  but 
when  the  boundary  stream  suddenly  abandons  its  old  bed  and  seeks  a  new 
course  by  the  process  known  as  avulsion,  the  boundary  remains  as  it  was,  in 
the  centre  of  the  old  channel :  and  this  rule  applies  to  a  state  when  a  river 
forms  one  of  its  boundary  lines.  The  change  in  the  course  of  the  Missouri 
River  in  1877  between  Omalia  and  Council  Bluffs  does  not  come  within  the 
law  of  accretion,  but  within  that  of  avulsion.  Nebraska  v.  Iowa,  143  U.  S. 
859;  Brewer,  J.,  1892. 

See  R«es  r.  McDaniel,  115  Mo.  145 ;  CJooley  v.  Golden,  117  Mo.  83 ;   Naylor  v.  Cox,  114  Mo.  882 ; 
Cooley  V.  Golden,  &2  Mo.  A.  286. 

7.  Biparian  Rights — ^Vir^^inia. — ^Where  a  conveyance  of  land  in  Virginia 
gave  one  of  the  boundaries,  **  thence  S.  32  degrees  15  minutes  W.  12.15 
ciiains  to  a  stake  at  high-water  mark  on  Elizabeth  River  .  .  .  thence  N. 
57  degrees  fifteen  minutes  W.  17.90  chains  to  comer  of  J.  W.  H.'s  land,"  the 
onlv  corner  which  H.'s  land  there  makes  being  with  the  Elizabeth  River, 
ana  no  reservation  of  riparian  rights  was  made  in  the  deed,  and  fifteen  years 
later  the  grantors  conveyed  to  third  parties  the  land  between  high-water 
mark  and  the  channel  of  the  river  ;  held,  that  the  first  grantees  acquired  all 
the  riparian  rights,  and  that  the  second  conveyance  was  a  cloud  upon  their 
title.     WhiteJmrst  v.  McDonald,  8  U.  S.  App.  164  (4th  Cir.) ;  Bond,  J.,  1892. 

8.  Property  Bights  in  Navigable  Streams— Oregon. — A  donation  land 
claim  from  the  United  States  Government,  bounded  by  the  Columbia  River 
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and  acquired  under  the  act  of  Congress  of  September  27,  1850,  c.  76,  while 
Oregon  was  a  territory,  passes  no  title  or  right  in  lands  below  high-water 
mark  as  against  a  subsequent  grant  from  the  State  of  Oregon  pursuant  to  its 
statutes,  as  the  title  to  snores  and  land  under  water  is  in  the  state.  Shively 
V.  Bowlby,  152  U.  S.  1 ;  Gray,  J.,  1894. 

9.  Between  Nebraska  and  Iowa.— A  decree  establishing  the  boundary- 
bet  ween  Nebraska  and  Iowa,  having  been  postponed,  in  order  that  the 
parties  might  agree  to  a  designation  of  the  boundary  line  between  the  two 
states,  was  entered  t^ter  agreement  had  been  made.  Nebraska  v.  Iowa,  145 
U.  S.  519 ;  Per  Cur.,  1892. 

10.  Between  Iowa  and  Illinois.— Tlie  boundary  line  between  the  States 
of  Iowa  and  Illinois  is  the  middle  of  the  main  navigable  channel  of  the 
Mississippi  River.    Iowa  v.  Illinois,  147  U.  S.  1 ;  Field,  J.,  1808. 

11.  Between  Missouri  and  Iowa. — At  the  request  of  the  parties,  this 
court,  after  deciding  where  is  the  true  and  proper  southern  boundary  line  of 
the  State  of  Iowa,  appoints  a  commission  to  find  and  re-mark  the  same  with 
proper  and  durable  monuments.  Missouri  v.  Iowa,  160  U.  S.  688 ;  Fuller, 
C.  J.,  1896. 

12.  Indiana  and  Kentucky.— The  Supreme  Court  of  the  United  States 
appoints  commissioners  to  inin  the  disputed  boundary  line,  in  accordance 
with  its  decision  in  186  U.  S.  470,  between  the  States  of  Indiana  and 
Kentucky.    Indiana  v.  Kentucky,  159  U.  S.  275 ;  Fuller,  0.  J.,  1895. 

13.  Between  Indiana  and  Kentucky.— The  report  of  the  commissioners 
appointed  October  21,  1895. 159  U.  S.  275,  to  run  the  disputed  boundary  line 
between  Indiana  and  Kentucky,  is  confirmed.  Indiana  v.  Kentucky,  163 
U.  S.  530 ;  Fuller,  C.  J.,  1896. 

14.  Between  Virginia  and  Tennessee. — ^An  agreement  or  compact  as  to 
boundaries  may  oe  made  between  two  states,  and  tlie  requisite  consent  of 
Congress  may  be  given  to  it  subsequently,  or  may  be  implied  from  sub- 
sequent action  of  Confp-ess  itself  towards  the  two  states;  and  when  such 
agreement  or  compact  is  thus  made,  and  is  thus  assented  to,  it  is  valid.  A 
boundary  line  between  states,  which  has  been  run  out,  located,  and  marked 
upon  the  earth,  and  afterwards  recognized  and  acquiesced  in  by  the  parties 
for  a  long  course  of  years,  is  conclusive.  Virginia  v.  Tennessee,,  148  U.  S. 
503 ;  FtELD,  J.,  1898. 

BBEACH  OF  CONDITION. 

See :  Insurance,  28. 

BREACH  OF  CONTBACT. 

See :  Damages,  18-28. 

MORTaAQES,  13. 

Patents,  171. 

Ships  and  SeippiNa,  60. 

BBEACH  OF  TRUST.  ^ 

See :  Injunction,  10. 

BREACH  OF  WARRANTY. 

See :  Insurance,  43. 
Sales,  20>28. 


^ 


See :  Witkesses,  3. 
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BRIDGES. 

See  :  Interstate  Commebce,  84-86. 
Master  and  Servant,  21. 
Neoligence,  59. 


See :  Circuit  Court  of  Appeals,  189. 

BBOKEB'S   LICENSE. 

See :  Interstate  Commerce,  87. 

BURDEN  OP  PROOF. 

See :  Admiralty,  55. 
Corporations,  60. 
Duties,  27. 
Ejectment,  11. 
Equity,  115. 
Evidence,  74-65. 
Fraudulent  Conveyances,  19. 
Municipal  Corporations,  52. 
Negligence,  91-98.. 
Negotiable  Instruments,  24. 
Patents,  18-19,  121,  245,  295. 
Ships  and  Shipping,  160, 281-289. 
Surety,  16-18. 

BXTRN'S  CODE  REVISION. 

See :  Statutes,  49. 


c. 

CALIFORNIA. 

See :  Bailment,  7. 
Fraud,  19. 

Pleading  and  Practice,  85. 
Public  Lands,  98. 
Railroads,  1. 
Right  op  Action,  5. 
Statutes,  45. 
Supreme  Court,  160. 

CALLS  ON  STOCK. 

See :  Corporations,  95-97. 

CANADA. 

See :  Patents,  88. 

CANCELLATION,  6. 

See  also :  Circuit  Court  op  Appeals,  71. 
Cloud  on  Title,  12. 
Corporations,  45. 
Public  Lands,  16,  46, 110-118. 
Receivers.  12. 
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1^  Of  Deed  Executed  under  Threats— Dakota.— Under  Comp.  Laws 
Dak.,  §g  3504,  3505.  a  threat  of  a  lawful  arrest  of  a  person  on  a  criminal 
charge,  justlv  amenable  to  criminal  prosecution,  is  not  ground  for  the  cancel- 
lation of  a  deed,  even  though  executed  under  the  pressure  of  such  arrest. 
Gregor  v.  Hyde,  27  U.  S.  App.  75  (8th  Cir.) ;  Thayee,  J.,  1894. 

2.  May  be  Claimed  in  Addition  to  Mandamus.— While  the  United 
States  might  proceed  by  mand^unus  against  the  railway  company  to  compel 
it  to  perform  the  duties  imposed  by  its  charter,  it  has  the  further  right,  in 
this  suit,  to  ask  the  interposition  of  a  court  of  equity  to  compel  a  cancella- 
tion of  the  agreements  under  which  the  telegraph  company  asserts  rights 
inconsistent  with  the  several  acts  of  Ck)ngress.  and  the  final  decree  in  such  a 
suit  may  require  the  railway  company  to  obev  the  directions  of  Congi^ess  as 
giren  in  thode  acts.  U.  S.  v.  Union  Fac.  Ry,  Co.  <fc  W.  U.  T,  Co,,  160  U.  S. 
1 ;  HarIuLN,  J.,  1895. 

3.  Tax  Deeds— Equity  may  Set  Aside— W.  Va.— In  West  Virginia, 
when  equity  has  jurisdiction  to  set  aside  illegal  or  void  tax  deeds,  it  will 
interfere  where  deeds,  or  other  instruments  given  on  sales  for  taxes,  are  made 
by  statute  prima  facie  evidence  of  the  regularity  of  the  proceedings 
connected  with  the  assessments  and  sales.  Rich  v.  Braxton,  158  U.  S.  375 ; 
Harlan,  J.,  1895. 

4.  Laches  is  no  Bar  to  Cancellation  of  Forged  Instrument.— 
Sixteen  vears  after  the  death  of  testator  this  suit  was  brought  to  cancel  an 
alleged  forged  will.  Held,  time  will  not  make  a  forged  instrument  valid, 
ani  laches  will  have  no  effect,  unless  the  opposite  party  has  been  lulled  into 
doing  something  he  would  not  have  done,  by  tlie  delay  or  neglect  of  the 
opposite  party.  Richardson  v.  Oreen,  15  U.  S.  App.  488  (9th  Cir.) ;  Knowles, 
J..  1894. 

5.  Not  Ordered  for  Illegality  on  its  Face.— A  court  of  equity  will  not 
order  an  instrument  to  be  delivered  up  and  cancelled  for  illegality  appearing 
on  its  face.  St  Louis,  V.  <fe  T,  H,  R,  Co,  v.  Terre  Haute <&  I,  R.  Co,,  145  U.  S. 
393  ;  Gray,  J.,  1892, 

6.  When  Contract  Becomes  Unperformable,  the  Res  must  be  Be- 
stored. — ^Where,  under  a  contract  for  burning  sulphur  ore,  it  became  impos- 
sible for  the  W.  Co.  to  bum  all  that  had  been  delivered  for  this  purpose ;  held, 
that  equity  required  that  all  ore  not  burnt  should  be  relinquisned  to  the 
original  owner,  the  D.  Co. ,  and  that  it  be  not  sold  by  receivers  of  the  W.  Co. 
Winchester  v.  Davis  Pyrites  Company,  28  U.  S.  App.  354  (3d  Cir.) ;  Dallas, 
J.,  1895. 

CAPIAS  AD  SATISFACIENDIJM. 

See :  Service  of  Process,  1. 

CAFITAIi  OFFENCES. 

See :  Circttit  Court  op  Appeals,  172. 

Crimlxal  Law,  39,  54,  61,  62-C3,  77,  78,  82,  84,  87, 114, 110-147. 

CAPrPAIi  STOCK. 

See :  Corporations,  33. 
Taxation,  28. 

CABE. 

See :  Neolioence,  23-35. 

CABRIEBS,  44. 

See  also:  Railroads. 

Ships  and  Skipping. 


G2  CABBIERS,  I. 

I.  OF  PASSENGERS,  1-11. 
n.  OF  PROPERTY.    12-44. 

1.  Duties  and  Rights,  12-21. 

2.  Liability,  22-38. 

8.  Contracts  Ldutinq  Liabilitt,  89-44. 

I.  OF  PASSENGERS,  1-11. 

1.  Not  Bound  to  Beceive  Insane  Passenger.— A  carrier  is  not  obliged 
to  receive  insane  or  (li*unken  passengers,  ana  having  received  them,  ivitii 
knowledge  of  their  condition,  is  bound  to  use  due  care  for  the  protection  of 
other  passengers.  Meyer* h  Admx,  v.  St,  Louis,  Iron  M,  dt  S,  Ry.  Co.,  10  U.  8. 
App.  677  (8th  Cir.) ;  Shiras,  J.,  1893. 

2.  Palace  Car  Company  not  a  Common  Carrier.— The  cars  of  a  palace 
car  company  were  operated  by  and  were  under  the  control  of  a  railway  com- 
pany. The  plaintiffs  purchased  a  ticket  for  passage  over  a  railroad  from  the 
palace  car  company  for  the  drawing-room  of  one  of  its  cars.  On  account  of 
a  washout  on  the  road,  the  train  was  turned  back,  and  the  plaintiffs  were 
ejected  by  order  of  the  conductor.  Held,  the  plaintiffs  could  not  recover 
damages  from  the  palace  car  company,  as  that  company  never  contracted  to 
convey  them,  not  being  a  common  carrier.  Duval  v.  FiiUfnana  Palace  Car 
Co.,  23  U.  S.  App.  527  (5th  Cir.) ;  TOULMIN,  J.,  1894. 

8.  Ticket  is  a  Contract. — A  passenger  is  bound  by  the  terms  of  the  ticket 
he  holds.  N.  Y.,  Lake  Erie  <fc  W,  Ry,  Co,  v.  Bennett  {i'),  6  U.  S.  App.  95 
(0th  Cir.) ;  Swan,  J.,  1892. 

See  Porlln  v.  Canadian  Pac.  R.  R.  Co.,  C2  F.  R.  100. 

4.  Berth  Check  not  an  Unchangeable  Contract.— A  berth  check 
furnished  a  passenger  by  a  conductor  of  a  sleeping-car,  so  far  as  it  designates 
a  particular  berth  as  the  one  assigned  to  the  passenger,  does  not  become,  as 
soon  as  it  is  furnished  to  the  passenger  and  received  without  immediste 
objection,  a  written  contract  as  to  that  particular  berth,  and  its  terms  can  be 
varied  or  contradicted  by  parol  testimony.  Mann  Boudoir  Co,  v.  Dupri,  13 
U.  S.  App.  183  (5th  Cir.) ;  McCoRMiCK,  J.,  1893. 

5.  Duty  of  Carrier— Bemote  D&mages.— A  railroad  owes  a  passenger  a 
duty  to  carry  liim  safely,  and  not  to  injure  his  person  by  force  or  violence  ;  but 
it  owes  him  no  duty  to  prott'ct  him  from  friglit,  excitement,  or  any  hardship 
that  he  miglit  subsequently  suffer  because  of  an  accident  to  the  train.  Haite 
V.  Texas  6b  Pac,  Ry,  Co.,  23  U.  S.  App.  80  (5th  Cir.)  ;  Toulmin,  J.,  1894. 

6.  Rules  and  Regulations. — A  railway  company  does  not  discharge  its 
entire  obli;;ation  to  the  public  by  a  notice  in  its  cars  of  the  rule  that  pas- 
sengers leaving  the  car  by  the  forward  end  should  turn  to  the  right,  and 
those  leaving  by  the  rear  sliould  turn  to  the  left,  in  each  case  landing  the 
passenger  on  the  platform,  if  it  has  i)ermitted  this  rule  to  be  disregarded. 
Chicago,  Milwaukee  &  St,  Paul  Ry.  Co,  v.  Lowell,  151  U.  S.  209  ;  Brown,  J., 
1894. 

7.  Statements  of  Ticket  Agent  Binding  on  Companv.— Plaintiff 
purcbased  a  ticket  from  Boston  to  Ciucago  from  defendant's  ticket  agent  in 
Bostf^>n,  who  informed  liim  that  he  could  stop  over  atOlean,  by  speaking  to  the 
conductor.  The  conductor  punched  his  ticket  but  gave  him  no  stop-over 
check.  He  made  the  stop,  and  taking  another  train  presented  his  ticket. 
The  conductor  refused  to  accept  it  and  demanded  the  fare,  and  upon  plain- 
tiff's refusal,  he  was  ejected  from  tlie  train.  Held,  that  the  plaintiff  had  a 
right  to  rely  upon  the  statements  of  the  ticket  agent  and  conductor  as  to  his 
stop-over  privilege,  there  being  no  evidence  that  the  plaintiff  had  notice  of 
regulation  of  tlio  defendant  requiring  stoj»-over  checks,  and  there  being 
nothing  on  the  face  of  the  ticket  to  show  that  such  check  was  required. 
N,  Y,,  L,  Erie  <fe  W,  R,  Co,  v.  Winter's  Admr.,  143  U.  S.  00 ;  Latiar.  J.,  1892. 

8.  Defective  Ticket. — The  face  of  the  ticket  is  conclusive  evidence  to  the 
conductor  of  the  terms  of  the  contract  of  carriage  between  the  passenger 
and  the  company,  and  the  purchaser  of  a  defective  ticket  must  rely  upon 
his  remedy  in  damages  against  the  company  for  negligence  of  the  ticket 
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agent.    P&u2in  v.  Canadian  Pac  By.  Co,^  6  U.  S.  App.  298  c6th  Cir.) ;  Taft, 
J.  (BrowK,  J.,  Dist.),  1B92. 

9.  Tickets  Pnrchased,  not  from  Agent.— One  purchasing  a  ticket  from 
a  person  not  an  agent  of  the  railroad  company  is  bound  to  examine  it  to  see 
if  it  is  genuine,  and  to  read  the  conditions  printed  thereon,  and  is  bound  by 
the  reasonable  conditions  and  rules  so  printed  ;  and  purchasing  such  ticket 
from  one  not  an  agent  authorized  to  seu  it  confers  no  greater  right  than  if 
purchased  from  a  duly  authorized  agent.  Soutliem  Bac.  Co.  v.  SamUton,  7 
U.  S.  App.  626  (9th  Cir.) ;  McKenna,  J.,  1898. 

10.  Degree  of  Care  Beqiiired. — While  a  passenger  had  one  foot  on  the 
step  the  car  started,  and  he  was  thrown  down  and  injured.  Hdd^  the  con- 
ductor is  bound  to  know  when  he  starts  that  no  person  is  at  that  moment 
attempting  to  embark,  and  he  does  not  discharge  nis  whole  dutv  when  he 
stops  his  car  for  a  reasonable  time,  but  he  is  bound  to  use  the  highest 
degree  of  diligence  to  avoid  accident,  and  not  to  start  while  a  passenger  is 
mounting.  Cohen  v.  West  Chicago  St.  By.  Co. 9  18  (J.  S.  App.  593  (7th  Cir.) ; 
BuxN,  J.,  1894. 

11.  Selling  Passenger  Defectiye  Tioket— Contributory  Negligence.— 
At  a  ticket  office,  a  passenger  bought  a  ticket  from  Detroit  to  Quebec  and 
return,  but  by  mistake  he  received  a  ticket  with  two  parts,  both  reading 
from  Detroit  to  Quebec.  He  noticed  it,  and  at  the  depot  asked  to  have  it 
ciianged,  but  was  told  tliat  the  agent  was  absent,  but  probably  it  would  be 
all  right.  On  returning  from  Quebec  one  conductor  allowed  him  to  ride, 
but  another  ejected  him.  Held,  his  only  right  of  action  was  against  the 
company  for  negligence  in  issuing  the  wrong  ticket  or  for  breach  of  contract 
in  issuing  it.  If  for  negligence,  then  plaintiff  is  guilty  of  contributory 
negligence,  as  by  tlie  use  of  due  diligence  he  might  have  avoided  the  results 
of  the  agent*8  negligence  ;  if  for  breach  of  contract,  he  was  bound  to  use 
due  diligence  to  keep  down  the  damages.  As  he  has  not  done  this  he  cannot 
recover.  Poulin  v.  Canadian Pac.  By.  Co.,  6  U.  S.  App.  298  (6th  Cir.) ;  Taft, 
J.  (Brown,  J.,  Dist.),  1892. 

n.  OF  PROPEBTY,  12-44. 
1.  Duties  and  Rights,  13-21. 

12.  Presamptlon  of  Liability. — Goods  damaged  while  in  the  custody  of  a 
common  CSirricr  are  presumed  to  have  been  damaged  through  the  default  of 
the  carrier.  The  Warren  Adams,  38  U.  S.  App.  356  (2d  Cir.) ;  Wallace,  J., 
1896. 

13-  For  Delay  in  Bemovliig  Cattle.— The  U.  S.  brought  an  action,  under 
P§  4386-4:^88  of  Rev.  Stat. ,  against  a  railway  company  for  detaining  cattle  on 
their  trains  without  unloading  for  rest,  food,  and  water  for  a  longer  period 
than  twenty-eight  consecutive  hours.  The  statute  grants  immunity  only  in 
ca.se  of  *'  storm  or  other  accidental  causes."  Held,  tnat  it  was  no  defence  to 
the  action  that  the  detention  had  been  caused  by  an  accident  to  the  train  due 
to  negligence :  *'  other  accidental  causes  '*  means  other  unavoidable 
accidental  causes.  Newport  News  <&  Miss.  Valley  By.  v.  U.  S.,  22  U.  S.  App. 
145  (6th  Cir.) ;  LuRTON,  J.,  1894. 

14.  For  Deterioration  in  Cattle  by  Collision.— A  lar^e  number  of  cattle, 
cows  with  unborn  calves,  having  been  lost  through  theu:  premature  births, 
caused  by  the  collision,  the  deiendant  is  liable  for  deterioration  in  the 
value  of  such  cows,  caused  by  such  abortions,  although  it  was  not  shown 
that  the  defendant  knew  that  the  cows  were  with  c^lf .  New  York,  Lake 
Erie  cfc  W.  B.  Co.  v.  EstiU  ;  New  York,  Lake  Erie  &  W.  B.  Co.  v.  Leonard,  147 
U.  S.  591 ;  Blatchpord,  J.,  1893. 

15.  On  Bill  of  Lading  Issued  before  Beceipt  of  Goods.- Where  a 
railroad  company  issues  a  bill  of  lading  to  a  shipper  before  actual  delivery 
of  the  goods,  with  the  understanding  that  the  goods  are  to  remain  in  the 
hands  of  a  third  person  as  agent  for  the  shipper,  the  assignee  of  the  bill  of 
ladings  who  has  no  notice  of  the  understanding,  cannot  recover  from  the 
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railroad  company  if  the  goods  are  lost  whUe  in  the  hands  of  tlie  tiiird 
person.    Missouri  Pacific  Ry,  Co.  v.  McFadden,  154  U.  S.  156  ;  White,  J., 

1894. 

16.  May  be  Liable  as  Warehouseman.— Where  a  bill  of  lading  provides 
that  a  vessel  after  arriving  at  the  port  of  destination  shall  lie  there  unloaded 
during  the  closed  season  of  navigation,  the  owners  of  the  vessel  are  liable 
only  as  warehousemen  for  any  damage  to  the  cargo  while  the  vessel  ttous  lay 
in  port.  The  Richard  Window,  84  U.  S.  App.  642  (7th  Cir.)  ;  Jenkins,  J., 
1896. 

17.  Disorimination— Defence  to  Action  for.— It  is  no  defence  to  an  action 
a^inst  a  railway  company  under  the  statute  of  Colorado  of  1885  to  recover 
triple  damages  for  an  imjust  discrimination  in  freights,  to  set  up  a  contract 
for  rebate  in  case  of  furnishing  a  certain  auiount  for  transportation,  without 
also  alleging  and  showing  that  such  an  amount  was  furnished.  Union 
Pacific  Ry.  Co.  v.  Ooodridge,  149  U.  S.  680;  Brown,  J.,  1893 ;  Union  Pacific 
Ry.  Co.  V.  Taggard,  149  U.  S.  698. 

See  Senwell  v.  The  Kansas  City,  Ft.  Scott  &  M.  R.  R.  Co.,  110  Mo.  944  ;  Biebee  &  W.  R.  P.  Co. 
V.  Mobile  &  O.  R.  R.  Co.,  60  F.  R.  645. 

18.  Burden  of  Proof  on  Shipi>er.— Where  the  damage  to  goods  in  the 
custody  of  a  common  carrier  was  caused  by  certain  dangers  to  navigation 
to  which  the  common  carrier  excepted  in  his  bill  of  lading,  the  burden  cf 
proof  of  want  of  reasonable  care  and  skill  on  part  of  the  carrier  rests  upon 
the  shipper.    The  Warren  Adams,  88  U.  S.  App.  356 ;  Waixace,  J.,  1896. 

19.  Not  to  Discriminate  in  Bates.— A  railway  companv  is  bound  to  put 
all  its  patrons  upon  an  absolute  equalitnr  with  respect  to  freight  transpoita- 
tion  rates  and  facilities,  and  under  the  laws  of  Colorado  is  liable  in  damages 
for  any  unjust  discrimination  between  shippers.  Union  Pacific  Ry.  Co.  v. 
Qoodridge,  149  U.  S.  680 ;  Brown,  J.,  1898. 

20.  Telephone  and  Telegraph  Companies  are  Common  Carriers. — 
Telephone  and  telegraph  companies  are  subject  to  the  i*ules  ^veming 
common  carriers,  and  where  one  engages  in  such  public  business,  it  is  of  no 
consequence  whether  the  means  or  mstruments  whereby  it  is  conducted  are 

?atented  or  not.    It  is  the  business  that  is  regulated.     Telephone  Co.  v. 
'elegraph  Co.,  3  U.  S.  App.  80  (3d  Cir.) ;  Butler,  J.,  1892. 

21.  Discrimination  by  Telephone  Company.— While  telephone  com- 
panies arc  not  required  to  extend  their  facilities  beyond  reasonable  limit.'^, 
they  cannot  discriminate  between  individuals  of  classes  which  they  under- 
take to  serve.  And  where  a  telephone  company  did  not  confine  itself  to  the 
carrying  of  personal  messages  for  individuals,  but  carried  those  of  a  tele- 
graph company  who  forwarded  messages  for  hire  ;  Jield.  that  it  must  likewite 
carry  those  of  a  similar  rival  company.  Telephone  Co.  v.  Telegraph  Co.,  3 
U.  S.  App.  30  (3d  Cir.) ;  Butler,  J.,  1892. 

2.  Liability,  22-88. 

22.  For  Killing  Stock.— See  Gulf,  Colorado  and  Santa  Fe  Ry.  Co.  v. Wallace. 
10  U.  S.  App.  647,  and  Gulf,  Colorado  and  Santa  Fe,  Ry.  Co.  v.  Seifeld,  10 
U.  S.  App.  650.  Gu/f,  Colorado  and  Santa  F4  Ry.  Co.  v.  Cooley,  12  U.  S. 
App.  170  (8th  Cir.) ;  Per  Cur.,  1893. 

23.  Common  Carriers  may  not  Iiimit  Liability  .—A  railroad  company 
acting  in  the  capacity  of  a  common  carrier  of  goods  cannot  limit  its  liability, 
but  when  acting  as  a  private  carrier  of  goods  it  may  reasonably  limit  its 
liability  by  special  agreement.  Chic.,  M.  <St  St.  P.  Ry.  Co.  v.  Wallace,  24 
U.  S.  App.  589  (7th  Cir.) ;  Bunn,  J.,  Dist.,  1895. 

24.  Baggage  Liability.— A  railroad  company  is  not  liable  for  the  loss  of 
mercnandlBe  in  a  trunk  checked  by  a  passenger  as  personal  baggage  upon 
his  ticket,  the  nature  of  the  contents  not  being  known  to  the  company. 
Humphreys  v.  Perry,  148  U.  S.  627 ;  Blatchford,  J.,  1893. 

See  Southern  Kansas  Ry.  Co.  ▼.  Clark,  6S  Kansas,  40S ;  Wunsch  t.  Northern  Pac.  R.  R.,  G8  F.  R. 
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25.  G-ratuitotLB  Carriage.— A  railroad  undertooK  to  carry  a  passenger  with- 
out the  payment  of  fare.  HHd,  it  was  bound  to  exercise  due  care  in  performing 
the  obligations  which  it  voluntarily  assumes ;  for  the  presumption  is  that  a  per- 
son riding  in  a  carriage  is  lawfully  there,  and  the  contract  between  passenger 
and  carrier  is  implied  on  his  entering.  Davidson^ 8  Administrator  v.  Chicago, 
St.  Ptitd,  etc.,  Ry.  Co.,  12  U.  S.  App.  115  (8th  Cir.) ;  Sanbobn,  J.,  1898. 

See  Bryant  ▼.  R.  R.  Co.,  re-etated  in  Chicago,  St.  Paul,  etc.,  Ry.  Co.  ▼.  Bryant,  66  F.  R.  970. 

26.  Not  Idable  fbr  Mental  Suffering.— Where  a  railroad  comi>an^  was  paid 
to  run  a  special  train  for  the  benefit  of  a  person  anxious  to  see  his  sick  father, 
but  the  company  declined  to  guarantee  a  connection  with  a  train  on  another 
railroad,  and  tendered  back  the  money  paid  to  them,  which  was  refused  and 
the  train  declined  ;  hdd,  that  there  could  be  no  recovery  for  mental  suffer- 
ing and  disappointment,  no  pecuniary  loss  liaving  been  alleged.  Wilcox  v. 
Richmond  A  2>.  R.  R.  Co.,  8  U.  S.  App.  118  (4th  Cir.) ;  Hughes,  J.,  1892. 

See  Kester  ▼.  Western  Union  TeL  Co.,  55  F.  R.  CM ;  Western  Union  Tel.  Co.  v.  Wood,  57  F.  R.  478. 

27.  Bights  and  Duties  of  Connecting  Lines.— The  P.  Co.  notified  the 
W.  Co.  that  after  a  certain  date  no  ticket  sold  by  that  company  would  be 
recognized  as  entitling  the  holder  to  pass  over  the  P.  road.  Tlie  W.  Co.  sold 
a  ticket  after  the  date  named,  and  when  the  purchaser  reached  P.  Co.'s 
road,  he  offered  his  ticket  to  the  conductor,  who  refused  to  take  it,  and  caused 
the  holder  to  be  put  off  the  train  when  he  declined  to  pay  his  fare.  Held, 
the  refusal  to  recognize  the  ticket  was  within  the  right  of  the  P.  Co. ;  but 
that  the  ejection  was  done  by  the  P.  Co.  on  its  own  responsibility.  Pennsyl- 
vania R.  Co.  V.  Wabash,  St.  Louis  A  P.  R.  Co.,  157  U.  S.  225 ;  Harlan,  J., 
1895. 

88.  laability  on  Connecting  Lines.— A  railroad  company,  running  its 
trains  in  connection  with  other  lines  and  taking  passengers  and  freight  for 
the  points  upon  connecting  lines,  must  carry  them  safely  to  the  end  of  its  own 
line,  and  then  deliver  them  to  the  next  carrier  on  the  route  beyond,  and,  in 
the  absence  of  a  special  agreement  to  extend  its  liability  beyond  its  own 
lines,  such  liability  will  not  attach ;  and  such  agreement  will  not  be  inferred 
from  doubtful  expressions  or  loose  language,  but  must  be  established  by  clear 
and  satisfactOTT  evidence.  Pennsylvania  R,  Co.  v.  Jones,  155  U.  S,  333 ; 
Shiras,  J.,  1894. 

29.  How  &r  Liable  for  Acts  of  Conductor.— A  railroad  coi-poration  Is 
not  liable  in  exemplary  or  punitive  damages  for  an  illegal,  wanton,  and  op- 

Eressive  arrest  of  a  passenger  by  the  conductor  of  one  of  its  trains  which  it 
as  in  no  way  authorized  or  ratified.    Lake  Shore  and  M.  S.  Ry.  Co.  v. 
Prentice,  147  U.  S.  101 ;  Gray,  J.,  1893. 

A  corporation  is  liable  in  eremplary  damages  for  mlscoiiduct  of  its  agents,  If  it  subsequently 
ratilles  acts  complained  of.  Norfolk  &  W.  B.  Co.  v.  Anderson,  SO  Va.  R.  69 ;  Norfolk  and  W.  R. 
Co.  V.  Lipscomb,  90  Va.  R.  148. 

30.  Iiiable  for  Violence,  not  Words  of  Conductor.— Plaintiff  having 
taken  wrong  train  was  told  by  the  conductor  that  she  must  get  off  or  he 
would  put  her  off.  His  rude  manner  excited  her  and  led  to  a  serious  ilhiess. 
Held,  on  appeal,  that  imperative  manner  and  form  of  speech  are  not  action- 
able ;  that  the  misfortune  was  owing  to  the  plaintiff's  negligence  in  taking 
wrong  train,  and  that  the  company  was  not  liable.  N.  Y. ,  Lake  Erie  and  W. 
Ry.  Co.  V.  Bennett  (£),  6.  U.  S.  App.  95  (6th  Cir.) ;  Swan,  J.,  1892. 

31.  Ejection  of  Woman  ttom.  Berth.— Defendant  in  error  was,  as  claimed, 
ejected  from  a  sleeping  car  for  which  she  had  paid,  and  for  which  she  had  a 
ticket.  She  was  enceinte  at  the  time,  and  some  weeks  after  the  event  suffered 
a  miscarriage  in  consequence  thereof.  Held,  that  if  such  expulsion  was 
the  cause  of  her  miscarriage  the  company  was  liable,  whether  or  not  her  deli- 
rate  condition  was  apparent  or  was  made  known  to  the  company's  servants. 
Mann  Boudoir  Car  Co.  v.  Dupr6,  18  U.  S.  App.  183  (5th  Cir.) ;  McCormick, 
J.,  1893. 

83.    lyection  of  Fassengors— Damage. — A  passenger  sued  a  railroad  for 

being  put  off  nine  miles  from  the  point  of  destination,  as  the  train  did  not 

stop  at  that  place.    Held,  the  court  correctly  instructed,  without  objection, 

that  as  the  pelssenger  boarded  the  train  by  mistake,  it  waa  the  duty  of  the 
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conductor  to  inform  passenger  of  the  mistake  and  give  him  a  chance  to  ^et 
off  as  quickly  as  possible,  and  that  the  measure  of  damages  was  the  price  at 
the  ticket  purchased  from  the  ix)int  at  which  passenger  was  put  off,  to  the 
point  of  destination,  together  with  any  loss  for  being  left  at  this  point,  in- 
stead of  at  an  earlier  point,  provided  tiie  conductor  was  at  fault  in  not  in- 
forming the  passenger  of  liis  mistake.  Teaxis  and  Pacific  B,  Co.  v.  Ludlarn, 
2  U.  S.  App.  842  (5th  Cir.  ) ;  Pardee,  J.,  1892. 

88.  iEyeotion  of  Passenger— When  Carrier  not  Liable  for.— A  railway 
company  is  not  liable  to  punitive  or  exemplary  damages  because  of  the  mali- 
cious, wanton,  or  oppressive  conduct  of  its  conductor  in  forcibly  ejecting  a 
rassenger ;  only  for  actual  damages.  Pittsburg^  Cincinnatij  etc,  Ry.  Co,  v. 
Ru88,  18  U.  S.  App.  279  (7th  Cir.) ;  Woods,  J.,  1898. 

84.  lyected  may  Beoover  Damages.— A  passenger  forcibly  ejected  from 
a  train  by  a  conductor,  who  mistakenly  believes  his  ticket  to  be  invalid,  is  not 

Srevented  from  recovering  damages  because  he  resists  the  effort  of  the  con- 
uctor  to  put  him  off.    Pittsburg,  C,  etc.,  Ry,  Co,  v.  Rtisa,  18  U.  8.  App.  279 
(7th  Cir.) ;  WoODS,  J.,  1898. 

85.  lEyeoting  Insane  Passenger.— The  rights  of  a  sleeping-car  company  to 
restrain  or  eject  an  insane  passenger  are  no  less  than  those  of  a  common 
carrier.  Meyers^  Admx,  v.  St.  Louis,  Iron  M,  and  S,  Ry,  Co.,  10  U.  S.  App. 
077  (8th  Cir.) ;  Shiras,  J.,  1898. 

80.  Violation  of  Bnles— lyecting  Passenger  for.— Railroad  companies 
have  the  right  to  adopt  and  enforce  reasonable  rules  and  regulations  for  the 
safe,  convenient,  and  orderly  conduct  of  their  business,  and  may  eject 
passengers  refusing  to  comply  with  such  rules,  using  only  reasonably  neces- 
sary force  to  effect  such  removal.  Southern  Pac,  Co,  v.  Hamilton,  7  U.  S. 
App.  020  (9th  Cir.) ;  McKenna,  J.,  1893. 

87.  Running  Special  Train— Time  to  Arrive.— Where  a  railroad  company 
was  paid  to  run  a  special  train,  but  refused  to  guarantee  its  arrival  at 
destination  by  a  certain  time,  whereupon  there  was  a  refusal  to  take  the 
train  and  the  company  rendered  back  the  money  paid ;  Jield,  in  an  action 
against  the  company,  that  the  company  had  the  right  to  refuse  the  guaranty, 
and  there  could  oe  no  recovery  of  interest  or  costs.  Wilcox  v.  Richmond  and 
D.  R.  R,  Co,,  8  U.  S.  App.  118  (4th  Cir.) ;  Hughes,  J.,  1892. 

88.  Duty  of  Street  Bailways. — It  is  the  duty  of  a  street  railroad  companv, 

to  safely  carry  and  deliver  the  passengers,  and  in  so  doing,  notonly  to  provide 

safe  and  convenient  means  of  entering  and  leaving  the  cars,  but  to  stop  when 

the  passenger  is  about  to  alight,  and  not  to  start  the  car  until  he  has  alighted. 

Washington  and  Oeorgetoum  R,  R,  Co,  v.  Harmon's  Admr,,  147  U.  S.  571  ; 

FuiXER,  C.  J.,  1893. 

When  a  street  car  has  been  stopped  to  let  off  passengers,  It  Is  the  conductor's  duty  to  hold  the 
car  Ions:  enough  to  enable  them  to  alight  in  safety,  by  exercising  reasonable  diligence,  and  not  to 
start  the  car  again  until  the  last  one  has  left  it.  Metropolitan  B.  Co.  y.  Jones,  1  Court  App. 
Dist.  Col.  307. 

8.  Contracts  LramNa  Liability,  89-44. 

89.  Exception  is  Good  and  Binding  upon  Shipper.— When  goods  are 
shipped  and  the  bill  of  lading  excepts  the  liability  for  damages  arising  from 
storms  and  perils  of  the  sea,  and  it  appears  that  such  cargo  was  not  negli- 
gently stowed,  the  shipper  cannot  recover  from  the  owners  for  damage  causetl 
by  a  storm.     The  Centurion,  85  U.  S.  App.  832 ;  Shipman,  J.,  1895. 

40.  Cannot  Relieve  from  its  own  Negligence.— In  an  action  for  damages 
occasioned  by  a  collision  it  was  contended  that  defendant  was  relieved  by  a 
clause  in  the  charter-party  exonerating  from  loss  occasioned  by  negligence 
of  servants.  Held,  no  defence,  nor  is  the  law  modified  by  the  act  of  CongresH 
of  Feb.  13, 1893.  The  Energia  and  The  Wild  Pigeon,  35  V.  S.  App.  6  (2d  Cir.) ; 
Lacombe,  J»,  1895. 

41.  Burden  of  Proof  on  Shipper  to  Show  Want  of  Care-— If  a  bill  of 
lading  contains  an  express  condition  that  the  carrier  shall  not  be  liable  for 
deterioration  and  decay  of  every«»kind  and  vice  propre,  the  burden  of  proof 
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is  upon  the  shipper  to  show  that  a  loss  resulted  from  want  of  reasonable  skill 
and  care  on  the  part  of  the  steamship.  The  HincUmstan,  35  U.  S.  App.  173 
(2d  Cir.) ;  Pbr  Cur.,  1895. 

43.  Seeking  to  Becover  Notwithstanding  the  Exoeption.— An  owner 
shipped  goods  by  a  common  carrier  who  excepted  certain  risks.  The  goods 
were  greatly  damaged  during  the  voyage  ;  and  the  owner  seeking  to  recover, 
notwithstanding  the  exception,  must  show  that  the  officers  of  the  ship  failed 
to  use  ordinary  and  reasonable  precautions  to  rid  the  ship  of  this  particular 
danger.    Nelson  v.  NordliTiger,  36  U.  S.  App.  278  (2d  Cir.) ;  Shipman,  J.,  1895. 

43.  Cannot  Limit  by  Contract  under  English  Law.— Where  a  bill  of 
lading  expressly  stipulated  that  the  contract  should  be  governed  by  English 
law  and  that  the  carriers  were  not  liable  for  '*  mortality  of  the  animals  from 
any  cause  whatever,"  nor  for  negligence  of  its  servants,  and  the  master 
ordered  many  uninjured  cattle  to  be  thrown  overboard  unnecessarily,  the 
English  law  allowing  ship-owners  to  relieve  themselves  by  express  contract 
from  liability  for  negligence,  was  not  applicable  in  this  case.  Brauer  v. 
Compaiiia  de  Navegacion  La  Flecha,  85  U.  S.  App.  44  (2d  Cir.) ;  Shifman,  J., 
1895. 

44.  Carrier  not  Bound  by  Unreasonable  Conditions  Lnposed  by 
State  Courts. — The  bill  or  lading  provided  that  "the  said  company  shall 
not,  nor  shall  any  carrier,  person,  or  party  aforesaid,  be  liable  in  any  case  or 
event,  unless  written  claim  for  the  loss  or  damage  shall  be  made  to  the  person 
Boujg^ht  to  be  made  liable,  within  thirty  davs,  and  the  action  in  which  said 
claim  shall  be  sought  to  be  enforced  shall  oe  brought  within  three  months 
after  said  loss  occurs.''  Held^  to  be  a  question  of  general  law,  and  that  Federal 
courts  are  not  bound  by  state  decisions,  and  that  the  provision  for  notice 
within  thirty  days  ia  voi(i  as  being  unreasonable,  but  that  requiring  action  to 
be  brought  within  three  months  is  binding.  Central  Vt,  K,  Co,  v.  Soper^ 
21  U.  S.  App.  24  (1st  Cir.) ;  Putnam,  J.,  1894. 

CABS. 

Bee :  Separate,  for  Blacks :  CoNSTmrriONAL  Law,  104. 

CENTBAIi  PACIFIC  BAUiBOAD. 

See :  Bonds,  18. 

Railroads,  1, 19. 

CEBTTPIED  COPY. 

See :  Patents,  154. 

CEBTIFICATES. 

See :  Of  Clerk :  Appeals,  47. 
Of  Ck)unsel :  Appeals,  46. 
Of  Consul :  Chinese,  1,8. 
From  Circuit  Court :  Circuit  Court,  41. 
Sufficient :  Circuit  Court  op  Appeals,  215. 
Marriage:  Ck)NTRACTS, 70. 
As  Proof :  Evidence,  184-199, 204-205. 
By  Judge :  Exceptions,  42. 
Of  Scrip  :  Indians,  1-2. 
Of  Will :  Notice,  6. 
Final :  PuBUC  Lands,  127. 
Railroads,  50. 
Receivers,  15-17. 
Consular :  Ships  and  Shipping,  94. 
Of  Division:  Supreme  Coltit,  174-175. 
From  Lower  Court :  S<?preme  Court,  190-200,  203-206,  217. 
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CEHTIOBABI,  4. 

See  also  :  Supreme  Court,  202. 

1.  Certiorari — When  Proper.— The  proper  remedy  for  any  material  omis- 
sion in  the  record  is  by  motion  for  a  ccrh'orari  under  rule  18  of  the  court,  and 
not  by  motion  to  dismiss  the  writ  of  error.  Merrill  v.  Floyd  (i),  6  U,  S.  App, 
90  (Ist  Cir.) :  Gray,  J.,  1892, 

2.  When  Supreme  Court  will  Issue  Writ  of  Certiorari  to  Beviev. 

— Although  under  the  act  of  March  8, 1891,  the  Supreme  Court  has  power  in 
a  case  made  final  in  the  Circuit  Court  of  Appeals,  although  no  question  of  law 
is  certified  by  the  Circuit  Court  to  the  Supreme  Court,  to  issue  a  writ  of 
certiorari  to  review  a  decree  of  that  court  on  an  appeal  from  an  interlocutory 
order  of  the  Circuit  Court,  it  will  not  exercise  this  power  unless  necessary  to 
prevent  extraordinary  inconvenience  and  embarrassment  in  the  conduct  of 
the  cause.  American  Construction  Co.  v.  Jacksonville,  T,  <fc  K,  W,  Hy,  Co, ; 
Same  v.  Pennsylvania  Co.  for  Ins.,  etc.,  148  U.  S.  872 ;  Gray,  J.,  1898. 

8.  When  Supreme  Court  will  Issue  Certiorari  to  Circuit  Court  to 
Beview. — Where  the  Circuit  Court  decided  that  a  case  before  it  was  gov- 
erned by  a  case  decided  in  the  Supreme  Court,  and  it  was  contended  that  the 
latter  case  had  not  been  fully  presented  to  the  Supreme  Court,  or  that  the 
Supreme  Court  might  wish  to  reconsider  the  question,  the  proper  practice  is 
to  apply  to  the  Supreme  Court  for  a  writ  of  certiorari  requiring  the  Circuit 
Court  of  Appeals  to  certify  the  record  to  the  Supreme  Court  for  its  review 
and  determination.  The  Circuit  Court  of  Appeals  will  not,  under  such  cir- 
cumstances, certify  the  case  to  the  Supreme  Court  for  instructions,  as  it  is 
bound  to  presume  that  every  provision  of  the  law  bearing  upon  the  subject 
was  considered  by  the  Supreme  Court,  and  will  not  ask  instructions  on  a 
point  ah'eady  decided  in  the  judgment  by  which  it  is  bound.  Lau  Ow 
Beta  V.  U.  S.,7  U.  S.  App.  1  (9th  Cir.);  Per  Cur.,  1891. 

4.  To  Quash  Decree  of  a  Disqualified  Judge.— A  circuit  judge  having 
taken  part  in  a  decree  of  the  Circuit  Court  of  Appeals,  on  an  appeal  from  an 
interlocutory  order  setting  aside  a  previous  order  of  his  in  the  case,  the 
Supreme  Court  granted  a  rule  to  show  cause  whj  a  writ  of  certiorari  should 
not  issue  to  the  Circuit  Court  of  Appeals  to  bring  up  and  quash  its  decree 
because  he  was  prohibited  by  the  act  of  March  8, 1891,  c.  517,  ^  3,  from  sitting 
at  the  hearing.  Am^erican  Construction  Co.  v.  Jacksonville,  T.  dt  K.  W.  Ry. 
Co, ;  Same  v.  Pennsylvania  Co.  for  Ins,  onL.,  etc,  148  U.  S.  872 ;  Gray,  jI, 
1893. 

CESSION. 

See :  Of  Land  :  Federal  Court,  41. 

CESTUI  QUE  TBTJST. 

See :  Accountino,  8. 
Laches,  9. 

CHAT.TiENGE. 

See :  Criminal  Law,  55. 

Jury  and  Jury  Trial,  12-17. 
Trusts,  24. 

CHARITABLE  INSTIT  U  TiONS. 

See  :  Criminal  Law,  47. 

CHARTTABTiE  TBITST. 

See :  Trusts,  6. 

CHARITIES. 

See :  Contracts  with  Subscribers  to ":  Constitutional  Law,  72. 


CHAETER — CHATTEL  MORTGAGES.  69 


CHABTEB. 


See :  Bridge :  CJonstitdtional  Law,  T7, 
Corporations,  9. 
Municipal  Corporations,  1-4. 
Railroads,  4. 
Statutes,  6. 


See :  Ships  and  Shippino,  28,  41-88. 


lTTEL  MOBTQAGES,  14. 

See  also :  Fraudulent  Conveyances,  10. 
Pleading  and  Practice,  18-14. 

L  Vests  Title  in  Mortgagee.— A  mortgage  of  personal  property  vests  the 
title  at  once  in  the  mortgagee  subject  to  be  defeated  upon  compliance  with 
its  conditions.  Pyeatt  v.  PotoeU,  10  U.  S.  App.  200  (8th  Cii\);  Sanborn,  J., 
1802. 

2.  Defeasance  Clause. — A  deed  of  assignment  by  a  merchant  of  his  prop- 
erty made  to  secure  a  debt,  containing  a  defeasance  clause,  is  on  its  face  a 
mortgage,  and  not  an  assignment  for  the  benefit  of  creditors ;  and  it  is  for 
the  jury  to  decide  whether  the  defeasance  clause  was  inserted  in  good  faith, 
or  with  the  intent  to  evade  a  statute  against  preferential  assignments. 
Raintcater-Boogher  Hat  Co.  v.  Malcolm,  10  U.  S.  App.  249  (8th  Cir.); 
Caldwell,  J. 

See  W.  B.  Grimes  Dry  Qoods  Co.  ▼.  Malcolm,  58  F.  R.  671. 

3.  Mortgage  without  Possession— Fraud.— A  mortgage  of  personal 
property  unaccompanied  with  possession  is  prima  facie  void  as  to  creditors ; 
but  this  presumption  of  fraud  may  be  rebutted  by  proof  that  the  transaction 
is  fair  and  honest,  and  giving  a  reasonable  account  of  the  retention  of  posses- 
sion by  the  mortgagor.  Pyeatt  v.  PoweU,  10  U.  S.  App.  200  (8th  Cir.); 
Sanborn,  J.,  1892. 

4.  Verbal,  Plus  Delivery. — A  verbal  chattel  mortgage  or  pled^,  accom- 

Cied  by  delivery,  is  good,  irrespective  of  notice,  as  against  a  consignee  who 
made  no  advances  on  the  shipment.    Means  v.  Baiik  of  JRandall,  146  U.  8. 
620;  Blatchford,  J.,  1802. 

5.  Title  and  Possession— Indian  Territory.— Under  the  Arkansas 
statutes,  in  force  in  Indian  Territory,  the  mortgagee  in  a  chattel  mortgage, 
which  contains  no  provisions  to  the  contrary,  holds  the  title  to  and  rights  of 
possession  of  the  mortgaged  cliattels  as  against  the  mortgagor,  until  the 
mortgage  debt  is  paid.  Brown  v.  Van  Meter,  27  U.  S.  App.  158  (8th  Cir.); 
Sanborn,  J.,  1894. 

6.  Possession— Iowa. — In  Iowa,  where  a  party  executes  a  chattel  mortgage 
on  a  stock  of  goods  which  remain  in  his  possession,  and  which  are  sold 
without  rendering  any  account  of  the  proceeds  to  the  mortgagee  (the  chattel 
mortgage  not  providing  for  the  sale  of  the  mortgaged  stock),  the  question 
whether  or  not  the  mortgage  was  fraudulent  as  against  attaching  creditors 
is  a  question  of  fact  Mercantile  Trust  Co.  v.  Wood,  19  U.  S.  App.  507 
(8th  Cir.);  Sanborn,  J.,  1894. 

7.  Sale  under.  Valid.— The  purchaser  of  a  flock  of  goats  executed  a  deed 
of  trust  to  secure  the  price,  authorizing  the  trustee  to  take  possession  of  the 
flock  and  sell  it  at  auction  at  the  court-house  door,  **  or  in  a  place  where  the 
goats  may  be  located  when  the  trustee  takes  possession.*'  To  save  expense 
the  goats  were  sold  at  the  place  specified  witnout  taking  them  into  posses- 
sion. The  owner  got  a  fair  price  for  them  at  the  sale.  Held,  such  irreg- 
ularity did  not  msdce  the  sale  void,  but  voidable  only,  and  was  immaterial 
in  a  suit  by  a  joint  owner  for  damages  for  a  prior  seizure  of  the  flock. 
Coulson  V.  Panhandle  Natl.  Bank,  18  U.  S.  App.  39  (5th  Cir,);  Pardee,  J., 
1893. 
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8.  Over  Goods  Sold  and  Confiiimed. — ^Where  a  newspaper,  whose  entire 
plant  and  good-will  have  been  mortgaged,  is  consolidated  with  another,  the 
name  of  the  paper  changed  by  the  new  corporation  which  was  formed  to 
publish  it,  which  uses  up  the  mortgaged  plant,  the  lien  of  the  mortgage  does 
not  apply  to  the  existing  plant,  which  is  substituted  for  the  one  consumed, 
nor  to  the  good- will  of  the  new  newspaper.  Metropolitan  National  Bk,  of 
N.  y.  V.  St.  Louis  Dispatch  Co.,  149  U.  S.  486 ;  Fuller,  C.  J.,  1893. 

9.  Distinguished  from  Assignment.— The  (question  whether  an  instru- 
ment in  a  chattel  mortgage  or  an  assignment  is  a  question  of  local  law  and 
is  to  be  decided  from  the  contents  of  the  instrument.  A  defeasance  clause 
providing  that,  if  the  debts  sliallbe  paid  at  maturity,  the  mortgage  and  notes 
shall  be  void,  is  not  rendered  nugatory  bv  the  fact  that  at  the  time  of  mak- 
ing the  mortgage  one  of  the  debts  thereby  secured  was  due.  The  giving  of 
such  a  mortgage  by  an  insolvent  is  not  a  preference  forbidden  by  the  laws  of 
Michigan  relating  to  assignments.  Brawn  v.  Grand  Rapids  Furniture  Co.j 
16  U.  S.  App.  221  (6th  Cir.) ;  Taft,  J.,  1893. 

10.  Mortgage  of  Goods  not  an  Assi^ment.— A  chattel  mortgage  of  the 
stock  of  goods  in  a  store  in  Colorado,  given  to  secure  the  mortgagees  for  their 
liability  as  indorsers  of  notes  of  the  mortgagor,  is  held  to  be  a  chattel  mort- 
gage, and  not  a  general  assignment  for  the  benefit  of  creditors.  May  v. 
Tenney,  148  U.  S.  60  ;  Brewer,  J.,  1893. 


iDftolvent  debtor  may  prefer  a  bona  fide  creditor  In  payment  of  bis  debts.  Larrabee  ▼.  Frank< 
Iln  Bank,  114  Mo.  604 ;  Hayden  v.  Wellington,  68  F.  R.  0  ;  Hyman  v.  Cigar  Co.,  4  Col.  Ct.  of  App. 
475  ;  Jaff ray  ▼.  Wolf,  1  Oklahoma,  886. 


11.  Void  as  against  Assignee  of  Kote— Miohigan.—Under  HowelFs 
Ann.  Stat.  Michigan,  g  6198,  a  chattel  mortgage  is  void  as  against  an  assignee 
of  a  note  made  before  making  of  mortgage  by  mort^ragor,  who  takes  it  with- 
out notice  between  the  time  of  making  and  filing  of  the  mortgage.  Cutler 
V.  Huston,  158  U.  S.  428 ;  Shiras,  J.,  1895. 

12.  Mortgagee  may  Heplevy . — An  action  of  replevin  may  be  maintained  by 
a  mortgagee  of  personal  property  against  an  officer  who,  under  a  writ  of  at- 
tachment in  a  suit  against  the  mortgagor,  has  levied  on  and  taken  property 
from  the  possession  of  the  mortgagee  without  indemnifying  him,  if  requirecl 
to  do  so  by  statute.  Jefferis  v.  Wise,  7  U.  S.  App.  275  (9th  Cir.) ;  Hawley,  J ., 
1892. 

13.  Failure  to  Record— Burden  of  Proof.— Tlie  burden  is  upon  a  mort- 
gagee who  has  failed  to  record  his  mortgage  to  show  tliat  a  purchaser  had 
notice  of  the  mortgage  and  therefore  purchased  subject  to  it.  The  Richard 
J.  Carney,  9  U.  S.  App.  370  (7th  Cir.) ;  BUNN,  J.,  1893. 

14.  Seizing  Property  under.— A  clause  in  a  chattel  mortgage  which  provides 
that  it  shall  be  lawful  upon  breach  of  condition  for  the  mortgagee  to  take 
immediate  possession  of  the  goods  mortgaged,  will  not  authorize  the  mort- 
gagee to  commit  a  breach  of  the  i)eace  in  getting  them,  nor  to  take  them  by 
violence.  Kilpatrick  v.  Haley,  27  U.  S.  App.  752  (8th  Cir.) ;  Thayeb,  J., 
1895. 


See  :    Accord  and  Satisfaction. 

CHEROKEE  NATION,  4. 

See  also :  Ejectment,  9. 

Indians,  14,  16, 18. 
Public  Lands,  147. 

1.  Fifth  Amendment  does  not  Applv  to.— The  fifth  amendment  to  the 
Constitution  does  not  apply  to  local  legislation  of  the  Cherokee  Nation,  so  as 
to  require  all  {)rosecutions  for  offences  committed  against  the  laws  of  that 
nation  to  be  initiated  by  a  grand  jury  in  accordance  with  the  provisions  of 
that  amendment.  TcUton  v.  Mayes,  163  U.  S.  376 ;  White,  J.  (Harlan,  J., 
dissenting). 
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2.  Proceedings  in  Courts  of.— As  the  proceedings  and  judements  of  the 
courts  of  the  Cherokee  Nation,  in  cases  wnere  they  have  jurisdiction,  are  on 
the  same  footing  with  proceedings  and  judgments  of  the  courts  of  the  Terri- 
tories, and  are  entitled  to  the  same  credit,  the  sufficiency  of  the  evidence  be- 
fore the  clerk  of  a  Federal  court  to  justify  the  issuance  of  a  writ  of  eject- 
ment cannot  be  inquired  into.  Memin  v.  Ice,  12  U.  S.  App.  805  (8th  Cir.) ; 
Caldwbll,  J.,  1893. 

3.'  Gheneral  Appearanoe  Waives  Jurisdiction.— It  is  competent  for  a 
white  man  to  waive  any  exemi>tion  from  the  jurisdiction  of  the  courts  of  the 
Cherokee  Nation  to  which  he  is  entitled  by  general  appearance  in  response 
to  a  notice  issued  from  such  court.  Mehlin  v.  Ice,  12  U.  o.  App.  805  (8th  Cir.) ; 
Caldwell,  J.,  1893  ;  Eooenidine  v.  Pore,  12  U.  S.  App.  402  (8th  Cir.) ;  Cald- 
WELL,  J.,  1893. 

White  men  reeidizu?  in  the  Indian  Territory,  who  appear  and  submit  to  the  Jurisdiction  of  the 
court  of  the  Creek  Nation,  are  hound  by  their  iudgments.  Cornells  r.  Shannon,  08  F.  R.  906; 
Stanley  T.  Roberts,  50  F.  R.  815. 

4.  Murder  of  Cherokee  is  Local  Offence.— The  crime  of  murder  com- 
mitted by  one  Cherokee  Indian  upon  the  person  of  another  within  the  juris- 
diction of  the  Cherokee  Nation  is  not  an  offence  against  the  United  States 
but  against  the  local  laws  of  the  Cherokee  Nation ;  and  the  statutes  of  the 
United  States,  which  provide  for  an  indictment  by  a  grand  jury,  and  the 
nimiber  of  persons  who  shall  constitute  such  a  body,  have  no  application. 
Taiton  V-  Mayes,  163  U.  S.  876 ;  White,  J.  (Harlajj,  J.,  dissenting). 

CHEBO^JSE  OUTLET. 

See :  Criminal  Law,  1. 

CHICAGO. 

See :  Riparian  Owners,  4. 

CHICAGO  BIVEB. 

See :  Interstate  Commerce,  36. 

CHINESE,  10. 

See  also  :  Admiralty,  68. 

Supreme  Court,  18. 

1.  Certificate  of  Chinese  Consul.— Though  it  is  competent  for  the  gov- 
ernment of  China  to  authorize  its  consuls  to  issue  certificates  to  a  Chinese 
merchant  to  enable  him  to  land  in  the  United  States  under  sec.  6  of  the 
act  of  May  6.  1882,  as  amended  by  the  act  of  July  5,  1884,  there  must  be 
proof  that  such  authority  has  actually  been  given,  otherwise  such  a  certifi- 
cate will  not  be  good,  tl,  S.  v.  Jlfoc  Chew,  7  U.  S.  App.  534  (9th  Cir.)  ;  Mc- 
Kenna,  J.,  1893. 

2.  Be-entry  without  Certificate.— The  collector  of  the  port  of  San  Fran- 
cisoo  refused  to  permit  a  Chinese  merchant  to  land,  and  the  Circuit  Court 
remanded  him  to  the  custody  of  the  master  of  the  steamsliip  on  which  he 
had  been  brought  to  the  United  States,  and  from  whose  custody  he  had  been 
taken  on  a  writ  of  habeas  corpus.  Hdd,  that  the  same  questions  involved 
had  been  decided  adversely  to  the  appellant  in  the  case  of  "Wan  Shing  t\ 
U.  8.,  140  U.  S.  424,  and  that  there  was  no  ground  upon  which  the  court  could 
certify  the  case  to  the  Supreme  Court.  Lau  Ow  Bewx.  U,  S.,7  U.  S.  App.  1 
(9th  Cir.) ;  Per  Cur.,  1891. 

3.  Chinese  Bestriction  Acts  of  1882,  1884.— Section  6  of  the  Chinese 
Restriction  Act  of  May  6,  1882,  22  Stat.  58,  c.  126,  as  amended  by  the  act  of 
July  5,  1884,  23  Stat.  115,  c.  220,  does  not  apply  to  Chinese  merchants  already 
domiciled  in  the  United  States,  who,  having  left  the  country  for  temporary 
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purposes,  animo  revertendi,  seek  to  re-enter  it  on  their  return  to  their  busi- 
ness and  their  homes.  Lau  Oiv  Bew  v.  U.  8.,  144  U.  S.  47  ;  Fuller,  C.  J., 
1892. 

See  Kau  v.  U.  8.,  82  F.  R  917 ;  U.  8.  ▼.  Chin  Quong  Loot,  88  F.  R.  204  ;  U.  8.  v.  Fowkes,  58  F.  R. 
14  ;  Badaraoco  ▼.  Cerf,  68  F.  R.  VTU ;  King  v.  McLean  Asylum,  64  F.  R.  880 ;  Mayor  ot  Maoon  v. 
Georgia  Pac.  Co.,  OO  F.  R.  788. 

4.  Amerioan-bom  Chinese. — ^The  laws  excludini^  immigrants  who  are 
Chinese  laborers  are  not  applicable  to  a  person  bom  m  this  country  and  sub- 
ject to  the  jurisdiction  of  its  government,  even  though  his  parents  were  not 
citizens  nor  entitled  to  become  citizens  under  tiie  naturalization  laws.  Gee 
Fook  Sing  v.  C7.  5.,  7  U.  S.  App.  27  (9th  Cir.) ;  Hanford,  J.,  1892. 

5.  Certifloate  of  Besidenoe  upon  Betum.— A  Chinese  merchant  long 
domiciled  in  the  United  States,  on  seeking  to  re-enter  the  same  after  a  tem- 
porary absence,  is  not  required,  under  act  of  July  5,  1884,  to  produce  a  certifi- 
cate of  the  Chinese  government.  U.  S.  v.  Oee  Lee,  7  U.  S.  App.  183  (9th 
Cir.);  Deady,  J.,  1892. 

6.  Chinese  Bxduslon. — ^The  power  of  Congress  to  exclude  aliens  altogether 
from  the  United  States,  or  to  prescribe  the  terms  and  conditions  upon  which 
they  may  come  to  this  country,  and  to  have  its  declared  policy  in  that  respect 
enforced  exclusively  through  executive  officers  without  judicial  intervention 
liaving  been  settled  b^^  previous  adjudications,  it  is  now  decided  that  a  stat- 
ute passed  in  execution  of  that  power  is  applicable  to  an  alien  who  has 
acquired  a  commercial  domicile  within  the  tfnited  States,  but  who  having 
vomntarily  left  the  country,  although  for  a  temporary  purpose,  claims  the 
right  under  some  law  or  treaty  to  re-enter  it.  IJeni  Moon  Sing  v.  U.  S.y  158 
U.  S.  538 ;  Harlan,  J.  (Brewer,  J.,  Dist.),  1895. 

7.  Chinese  Expulsion. — ^The  right  to  exclude  or  expel  aliens,  or  any  class 
of  them,  is  an  inherent  and  inalienable  right  of  sovereignty  ;  and  the  act  of 
Congress  of  May  5, 1892,  providing  for  the  expulsion  or  deportation  of  Chinese 
who  had  not  complied  with  its  requirements  as  to  registering  is  constitutional 
and  valid.  Fong  Yue  Ting  v.  U,  S. ;  Wong  Quan  v.  U,  S. ;  Lee  Joe  v.  U.  S., 
149  U.  S.  698 ;    Gray,  J.  (Brewer,  Field,  Fuller,  JJ.,  Dist.),  1898. 

See  In  re  Laito,  02  F.  R.  128 ;  U.  S.  v.  Chew  Cheong,  61  F.  R.  201 ;  dtate  v.  Hogson,  86  Yt.  156 ; 
In  re  Ching  Yuon  Sing,  06  F.  R.  572 ;  U.  S.  ▼.  Wong  Dep  Keu,  67  F.  R.  300 ;  In  re  Lintncr,  57  F.  R. 
587 ;  U.  S.  y.  Chum  Shang  Yuen,  57  F.  R.  589 ;  In  re  Howard,  08  F.  R.  800. 

8.  The  Gtoary  Act.— A  native  of  China,  having  left  the  United  States  and 
seeking  to  return  after  the  passs^e  of  the  '*  Geary  Act,"  of  Nov.  3,  1893, 
was  forbidden  to  land.  Upon  habeas  corpus  he  proved  that  he  had  been  a 
merchant  doing  business  at  a  fixed  place  as  a  member  of  a  finn  in  San  Fran- 
cisco for  more  than  two  years  continuously  prior  to  1893,  and  that  he  did  not 
engage  in  the  performance  of  manual  labor,  except  such  as  was  necessary  to 
his  business.  Held,  he  was  a  merchant ;  that  it  was  not  necessary  that  his 
name  should  appear  in  the  name  of  the  firm,  and  that  he  had  proved  the 
facts  necessaiy  to  entitle  him  to  return  to  the  United  States  within  the 
meaning  of  section  2  of  the  act  of  Nov.  3,  1893.  Lee  Kan  v.  United  States^ 
15  U.  S.  App.  516  (9th  Cir.) ;  McKenna,  J.,  1894. 

9.  Decisions  of  Immigration  Officer.— Hie  supervision  of  the  admission 
of  alien  immigrants  has  been  entrusted  to  a  certain  officer  having  discretionary 
power  to  be  exercised  by  him  upon  his  own  opinion  of  certain  facts,  and  he 
IS  sole  and  exclusive  judge  of  the  existence  of  those  facts  and  his  decisions 
are  due  process  of  law  and  cannot  be  impeached  by  courts,  and  only  by  ap- 
peal to  his  superiors.  Nishimura  Ekiu  v.  U.S.,  142  U.  S.  651;  Gray,  J. 
(Brewer,  J.,  Dist.),  1892. 

The  determination  hy  the  Secretary  of  the  Treasury  that  the  Immigrant  is  a  prohibited  per- 
son is  conclusive  and  will  not  be  reviewed  by  the  courts.  In  re  Hov/ard,  68  F.  R.  iw5.  On  a  writ 
otfitU>e<u  corpiM  the  only  question  is  whether  the  relator  is  an  alien  and  whether  the  proper 
officer  has  made  a  decision.    In  re  Chin  Tuen  Sing,  68  F.  R.  672. 

10.  Persons  who  are  Bom  in  this  Country.— The  laws  excluding 
immigrants  who  are  Chinese  laborers  are  not  applicable  to  a  person  bom  in 
this  country  and  subject  to  the  jurisdiction  of  its  government,  even  thougli 
his  parents  were  not  citizens,  nor  entitled  to  become  citizens  under  the 
naturalization  laws.    Gee  Fook  Sing  v.  U,  S.,  7  U.  S.  App.  27  (9th  Cir.): 
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HanFOBD,  J.,  1892 ;  Lem  HingDun  v.  U.  S.  (e) ;  Lee  Foo  v.  U,  S,,  Lum  Suey 
Cheong  v.  U.  8. ;  Toy  Quong  Teung  v.  U.  8.,  7  U.  S.  App.  81  (9th  Cir.) ;  Ha2I- 
FOBD,  J.,  1893. 
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See :  Territories,  7. 

CHOSE  IN  ACTION. 

See :  Ck>RPORATiONS,  56. 

CIBCUIT  COUBT,  84. 

See  also :  Circuit  Court  of  Appeai£,  25-26. 
Eminent  Domain,  7. 
Error,  What  Assignable,  14. 
Limitation  of  AcriONS,  4. 
Mandamus,  5-18. 
Removal  of  Causes,  55. 
Stare  Decisis. 

I.  JURISDICTION,  GENERALLY,  1-43. 

1.  Where  the  Court  Has,  1-32. 

2.  Where  it  Has  Not,  83-43. 
n.  CITIZENSHIP  OF  PARTIES,  44-62. 

in.  CITIZENSHIP  OF  CORPORATIONS,  63-74. 
IV.  AMOUNT  IN  CONTROVERSY,  75-84. 

L  JURISDICTION,  GENERALLY,  1-48. 
1.  Where  the  Court  Has,  1-82. 

1.  Under  Act  of  Aug.  13»  1888.— By  act  of  Aug.  13, 1888,  25  Stat.  433, 
436,  c.  868,  a  circuit  court  of  the  United  States  may  take  jurisdiction  of  an 
action  against  a  receiver  of  a  railroad  company  appointed  by  the  United 
States  Circuit  Court,  to  recover  damages  for  the  death  of  a  person  resulting 
from  his  negligence.  It  is  a  suit  arising  under  the  Constitution  and  laws  <n 
the  United  States,  where  jurisdiction  to  sue  Tvithout  leave  of  the  court  is 
maintainable  through  the  act  of  Congress.  Texas  db  Pacific  By,  Co,  v.  Cox, 
145  U.  S.  593  ;  Fuller,  C.  J.,  1892. 

RIglit  of  removal  rests  upon  the  fact  that  the  suit  is  one  against  a  receiver  appointed  by 
a  court  of  the  United  States,  and  Is  therefore  one  arising  under  the  Constitution  and  lavv-s  of 
the  United  States.  Central  Trust  Co.  t.  East  Tennessee  &  O.  R.  Co.,  W  F.  R.  5%,  688  :  Sher- 
wood ▼.  Newport  News  &.  M.  Val.  Co.,  55  F.  R.  4. 

2.  JnriBdlction  of  Ciroait  Court  sinoe  Act  March  3,  1S91.— The 
act  of  Congress  of  March  3,  1801  (26  Stat.  826,  c.  517),  creating  the  several 
circuit  courts  of  appeals,  provided  that  no  appeal  should  thereafter  he 
allowed  from  any  district  court  to  the  existing  circuit  courts,  but  that 
"  all  appeals  by  writ  of  error  or  otherwise  from  said  district  courts  shall 
only  be  subject  to  review  in  the  Supreme  Court  of  the  United  States  or  in 
the  Circuit  Court  of  Appeals  hereby  established,  as  is  hereinafter  provided." 
U,  S,  V.  Fowkes,  3  U.  S.  App.  247  (3d  Cir.);  Dallas,  J.,  1892. 

8.  Cases  Depending  upon  IT.  8.  Iiaws.-— Where  a  plaintiff's  title  rests 
upon  the  validity  of  a  lien  claimed  to  have  been  acc^uired  under  a  judgment 
of  a  circuit  court  of  the  United  States,  the  disposition  of  the  issue  depends 
upon  the  laws  of  the  United  States  and  the  rules  of  its  courts,  and  a  Federal 
court  has  jurisdiction.    Cooke  v.  Avery ^  147  U.  S.  875 ;  Fuller,  C.  J.,  1893. 

4.  Case  Arising  under  U.  8.  Constitution  and  Laws.— Under  the  act 
of  August  18, 1888,  c.  866,  the  Circuit  Court  has  no  jurisdiction,  either  orig- 
inal or  by  removal  from  a  state  court,  of  a  suit  as  one  arising  under  the 
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Constitution,  laws,  and  treaties  of  the  United  States,  unless  that  appears  by 
the  plaintiff's  statement  of  his  own  claim.  Tennessee  v.  Union  <&  JHlaiiter's^ 
Bank,  Tennessee^  v.  Bank  of  Commerce^  152  U.  S.  454  ;  Gray,  J.  (Harlaj;, 
Field,  J  J.,  Dist.),  1894. 

5.  Writ  of  Error  in  Trial  without  Jury.— On  a  trial  in  a  United  States 
district  court  by  the  court  without  a  jury,  none  of  the  questions,  whether 
of  fact  or  of  law,  decided  by  the  District  Court  can  be  examined  by  the 
Circuit  Court  or  by  the  Supreme  Court  upon  a  writ  of  error.  Rogers  v.  U,  S., 
141  U.  S.  548 ;  Blatchpoed,  J.,  1891. 

In  the  Circuit  Court  when  a  written  stipulation  waiving?  a  iury  has  not  been  flled  in  accord- 
ance with  the  statutory  provision  (Rev.  Stat.  $  040),  the  sufficiency  of  the  facts  found  by  the 
lower  court  to  support  tne  judgment  cannot  be  considered  by  the  appellate  court.  Merrill  v. 
Floyd,  60  F.  R.  849  ;  Rush  v.  Newrtian,  58  F.  R.  158. 

0.  Civil  Jurisdiction  is  not  Ousted  by  Criminal.— Civil  courts  are 
not  ousted  by  the  fact  that  the  olD^tructions  to  interstate  commerce  and  the 
transmission  of  the  mails  are  accompanied  by,  or  consist  of,  acts  them- 
selves violations  of  the  criminal  law,  or  by  tlie  fact  that  the  proceeding  by 
injunction  is  of  acivil  character,  and  may  be  enforced  by  proceedings  in 
contempt,  as  the  penalty  for  a  violation  of  such  injunction  is  no  substitute 
for,  and  no  defence  to,  a  prosecution  for  criminal  offences  committed  in  the 
course  of  such  violation.  In  re  Debs,  Petitioner ,  158  U.  S.  564 ;  Brewer,  J. , 
1895. 

7.  Over  Property  within  its  Jurisdiction.— When  the  property  is 
within  the  Circuit  Court's  jurisdiction  and  custody,  its  jurisdiction  to  pro- 
tect it  from  interference  by  a  state  officer  is  independent  of  the  amount 
involved,  the  citizenship  of  the  parties,  or  of  the  existence  of  a  new  ground 
of  equitable  jurisdiction.  In  re  Tyler,  Petitioner,  149  U.  S.  164;  Fuller, 
C.  J.,  1893 ;  In  re  Riser,  In  re  Tyler,  In  re  Gaines,  149  U.  S.  191 ;  Fuller, 
C.  J.,  1898. 

8.  When  it  can  Bender  Final  Judgment.— When  the  jurisdiction  of  a 
Circuit  Court  is  invoked  solely  on  the  ground  of  divei-se  citizenship,  the 
judgment  of  the  Circuit  Court  of  Appeals  is  final,  although  another  ground 
for  jurisdiction  in  the  Circuit  Court  may  be  developed  in  the  course  of  sub- 
sequent proceedings  in  the  case.  Colorado  Central  Cons.  M,  Co,  v.  Tiirck, 
150  U.  S.  138 ;  Fuller,  C.  J.,  1893. 

When  the  Jurisdiction  of  a  Circuit  Court  is  Invoked  solely  on  the  ground  of  diverse  citizen- 
ship, the  judgment  of  the  Circuit  Court  of  Appeals  is  final,  although  another  ground  for  juris- 
diction in  the  Circuit  Court  inay  be  developed  in  the  course  of  a  subsequent  proceeding. 
King  V.  McLean  A.  of  M.  a.  H.,  64  F.  R.  839. 

9.  How  Affected  by  Transfer  of  Part  Interest.— The  jurisdiction  of  a 
Federal  court  by  reason  of  diverse  citizenship  is  not  defeated  by  a  transfer 
of  the  plaintiff's  interest  in  part,  in  order  to  enable  the  purchaser  to  bring 
suit  in  a  Federal  court,  provided  the  transfer  was  absolute  and  for  ^ood 
consideration.  Crawford  v.  Need ;  Neal  v.  Crawford,  144  U.  S.  585 ;  Fuller, 
C.  J.,  1892. 

10.  Over  Assets  of  Deceased  Person.— The  general  equity  jurisdiction  of 
the  Circuit  Court  of  the  United  States  to  administer,  as  between  citizens  of 
different  states,  the  assets  of  a  deceased  person  within  its  jurisdiction  can- 
not be  defeated  or  impaired  by  laws  of  a  state  undertaking  to  give  exclusive 
jurisdiction  to  it3  own  courts.  Laun^ence  v.  Nelson,  143  U.  S.  215  ;  Gray,  J. , 
1892. 

11.  Over  Administration  of  Assets.— A  circuit  court  of  the  United 
States  has  general  equity  jurisdiction  to  administer,  as  between  citizens  of 
different  states,  the  assets  of  deceased  persons,  those  assets  being  within 
its  territorial  jurisdiction ;  and  in  suits  against  a  trustee  under  a  wul  for  an 
accounting  and  distribution,  the  court  should  not  remit  the  case  to  the  state 
probate  court  for  the  taking  of  accounts.  Comstock  v.  Herron,  6  U.  S.  App. 
626  (6th  Cir.);  Severens,  J.,  1893. 

See  U.  8.  V.  Swan,  05  F.  R.  658. 

13.  To  Try  Infringement  of  Patent.— United  States  circuit  courts  have 
jurisdiction  to  try  a  suit  for  the  infringement  of  a  patent  tliough  the 
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defence  set  up  is  a  contract  of  license  between  citizens  of  the  same  state. 
White  V.  Rankin,  144  U.  S.  628  ;  Blatchford,  J.,  1892. 

See  Etein  Wind  Power  &  P.  Co.  ▼.  Nichols  et  al.^  05  F.  R.  817 ;  American  Box  M.  Co.  v.  Croea- 
nua  et  al,  57  F.  R.  1081. 

13.  To  Appoint  a  Substitute  Beoeiver.— A  circuit  court  has  not  the 
power  to  appoint  a  receiver  of  propeity  already  in  the  possession  of  a  re- 
ceiver duly  and  previously  appointed  by  a  state  court,  and  cannot  rightfully 
take  the  property  out  of  the  hands  of  the  receiver  so  appointed  by  the  state 
court.    Shields  v.  Coleman,  167  U.  S.  168  ;  Brewer,  J.,  1895. 

14.  Conourrent  with  District  Court  in  Certain  States.— Under  the  pro- 
visions of  the  act  of  July  4,  1884, 23  Stat.  73,  c.  179,  the  United  States  circuit 
and  district  courts  for  the  northern  district  of  Texas,  the  western  district 
of  Arkansas,  and  the  district  of  Kansas  have  concurrent  jurisdiction  with- 
out reference  to  the  amoxint  in  controversy,  and  without  distinction  as  to 
citizenship  of  the  parties,  over  all  controversies  arisine  between  the  Southern 
Kansas  Railway  Company  and  the  inhabitants  of  the  Indian  nations  and 
tribes  through  whose  territory  that  railway  is  constructed.  Southern  Kan- 
sas R.  Co.  V.  Briscoe,  144  U.  S.  133  ;  Fuller,  C.  J.,  1892. 

15.  To  enforce  a  Bond  of  State  OfQloer.— A  circuit  court  has  jurisdiction 
of  a  suit  brought  in  the  name  of  the  state  in  which  the  circuit  is  situated, 
on  the  relation  of  a  citizen  of  another  stete,  to  enforce  the  obligations  of  a 
bond  given  by  citizens  of  the  state  in  which  the  suit  is  brought  for  the  faith-, 
ful  performance  of  his  duties  by  a  municipal  officer  of  that  state.  Indiana 
ex  rel.  Stanton  v.  Glover,  155  U.  S.  518 ;  Fuller,  C.  J.,  1895. 

16.  Over  Witness  before  Interstate  Commerce  Commission.— A  peti- 
tion filed  under  the  twelfth  section  of  the  Interstate  Commerce  Act  in  the 
Circuit  Court  of  the  United  States  against  a  witness  duly  summoned  to 
testify  before  the  Commission  to  compel  him  to  testify,  or  to  i>roduce  books, 
documents,  and  papers  relating  to  the  matter  under  investigation  before 
that  body,  makes  a  case  or  controversy  to  which  the  judicial  power  of  the 
United  States  extends.  Interstate  Commerce  Commission  v.  Brimson,  154 
U.  S.  447  ;  Harlan,  J.  (Fuller,  C.  J.,  Brewer,  Jackson,  JJ.,  dissenting), 
1894. 

Toe  words  "  case  "  and  "  controversy,"  as  used  in  the  Constitution,  are  Interchancreable  and 
iaciu'ie  every  issue  capable  of  a  judicial  determination.  King  v.  McLean  Asylum  M.  G.  H.,  64 
jr.  R.  S8|. 

17.  Over  Board  of  General  Appraisers.— A  United  States  circuit  court 
has  jurisdiction  to  determine,  on  appeal  from  the  Board  of  General  Ap- 
praisers, the  questions  of  law  and  of  fact  involved  in  a  decision  of  that  Board, 
sustaining  the  action  of  a  collector  of  customs  in  exacting  a  charge  for  gaug- 
ing molasses  under  Rev.  Stat.,  §  8028.  U,  S,  v.  Jahn,  155  U.  S.  109 ;  Fuller, 
C.  J.,  1894. 

18.  In  South  Dakota.— Under  act  of  Feb.  23, 1889,  c.  180,  the  Circuit  Court 
of  the  United  States  for  the  district  of  South  Dakota  has  jurisdiction,  at  the 
written  request  of  either  party,  of  an  action  brought  in  a  district  court  of 
that  part  of  the  Territory  of  Dakota  which  afterwards  became  the  state  of 
South  Dakota,  by  a  citizen  thereof,  against  a  citizen  of  another  state  and 
panding  on  appeal  in  the  Supreme  Court  of  the  Territory  at  the  time  of  its 
admission  to  the  Union.  Koenig^)erger  v.  Richmond  S,  M,  Co,;  Richmond 
S,  If.  Co.  V.  Koenigsberger,  158  U.  S.  41 ;  Gray,  J.,  1895. 

19.  Circuit  Court  may  Hear  Ancillary  Suit  by  Beceiver.— A  circuit 
court  has  jurisdiction,  in  a  general  creditors'  suit  properly  pending  therein 
for  collection,  administration,  and  distribution  of  the  assets  of  an  insolvent 
corporation,  to  hear  and  determine  an  ancillary  suit,  instituted  in  the  same 
cause  by  its  receiver  in  accordance  with  its  order,  against  debtors  of  such 
corporations,  so  far  as  in  said  suit  the  receiver  claims  the  right  to  recover 
from  any  one  debtor  a  sum  not  exceeding  ^,000.  JVJiite  v.  Evnng,  159  U.  S. 
38  ;  Brown,  J.,  1895. 

20.  Jurisdiction  over  Indian  Cases.— A  CJherokee  Indian  being  indicted 
in  the  Circuit  Court  of  the  United  States  for  the  murder  of  a  white  man,  it 
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was  set  up  in  defence  that  the  murdered  man  was  also  an  Indian  and  that  the 
court  was  therefore  without  jurisdiction.  The  murdered  man  being  gener- 
ally recognized  as  an  Indian,  and  being  enrolled  as  such,  the  mere  ract  that 
he  did  not  vote  at  the  Cherokee  election  will  not  alter  his  status,  especiaUy 
as  he  had  not  been  in  the  district  long  enough  to  vote.  Famous  Smith  v. 
U.  S.  151  U.  S.  50 ;  Brown,  J.,  1894. 

21.  Power  to  Arrest  Proceedings— Beoord.— In  an  action  in  the  Circuit 
Court  for  the  recovery  of  the  possession  of  a  lot  of  land,  the  defendants  set 
up  that  they  held  it  for  the  State  of  South  Carolina,  which  the  Attorney- 
General  confirmed.  He  moved,  without  submitting  the  rights  of  the  state 
to  the  jurisdiction  of  the  court,  the  dismissal  of  the  proceedmgs  for  want  of 
jurisdiction.  The  record  did  not  show  whether  the  averments  in  the  At- 
torney-General's suggestion  were  either  proved  or  admitted,  and  judgment 
was  given  for  the  phtintifT,  tlie  court  overruling  the  motion  of  the  Attorney- 
General,  to  which  there  was  no  exception.  It  appears  by  agreement  of 
counsel  that  the  motion  was  overruled  and  exception  taken.  State  sued 
out  writ  of  error.  Heldf  the  course  pursued  below  as  to  the  suggestion  of 
the  Attorney-General  is  irregular,  for  the  Circuit  Court  cannot  arrest  pro- 
ceedings unless  the  record  shows  that  the  averments  of  the  suggestion  were 
either  proved  or  admitted.  And  as  the  state  was  not  a  party  to  the  record, 
and  refused  to  submit  to  the  jurisdiction  of  the  court,  its  writ  of  error  should 
be  dismissed.    South  Carolina  v.  Wesley,  155  U.  S.  542 ;  Fuller,  C.  J.,  1895. 

22.  For  AmoTint  over  $2 ,000— Part  to  Become  Due.— A  Nebraska  statute 
authorizes  a  creditor  in  certain  cases  to  bring  an  action  on  a  claim  before  it 
is  due,  and  to  have  an  attachment  against  the  property  of  the  debtor.  A 
citizen  of  Ohio  brought  an  action  in  the  Circuit  Court  against  a  citizen  of 
Nebraska,  to  recover  $530.09  which  was  overdue,  and  $1,664.04  which  was  to 
become  payable  in  the  following  month,  and  an  attacliment  was  issued  under 
the  statute  against  the  defendant's  propertjr.  The  Circuit  Court  sustained 
its  jurisdiction  and  gave  judgment  in  plaintiff's  favor  for  both  sums.  Held, 
affirming  the  decision  of  the  Circuit  Uourt,  that  if  there  were  any  error  in 
the  decision,  the  defendant  should  have  taken  the  case  to  the  Circuit  Court 
of  Appeals.    Schunk  v.  Moline  M.  <fc  S,  Co,,  147  U.  S.  500 ;  Brbwer,  J.,  1893. 

28.  Over  its  Own  Orders.- An  order  allowing  an  appeal  to  the  Supreme 
Court  of  the  United  States  lies  so  long  as  the  appeal  remains  unperiected 
and  the  cause  has  not  passed  into  the  jurisdiction  of  the  appellate  tribunal, 
subject  to  the  general  power  of  a  circuit  court  over  its  o\»ti  judgments, 
decrees,  and  orders  during  the  existence  of  the  term  at  which  they  are  made. 
Aspen  Mining  <Sb  Smelting  Co.  v.  Billings ;  Aspen  Mining  <fc  Smelting  Co.  v. 
Billings  <fc  Others,  150  U.  S.  81 ;  Fuller,  C.  J.,  1898. 

See  Andrews  V.  Thum,  Gl  F.  R.  153 ;  Cuttiog  v.  Tavares,  O.  &  A  R.  Co.,  Gl  F.  R.  155. 

24.  Erroneous  Decision  does  not  Divest  of  Jurisdiction. — The  juris- 
diction of  a  court  over  a  case  is  not  divested  by  rendering  an  erroneous 
decision.  Errors  committed  by  the  court  can  be  corrected  only  by  appeal- 
ing. Elder  v.  Ridinwnd  Gold  and  Silver  Mining  Co.,  19  U.  S.  App.  118 
(8tli  Cir.) ;  Caldwell,  J.,  1893. 

A  iudj^ment  of  a  circuit  court  rendered  upon  personal  service  on  the  defendant  of  a  sununons 
not  delivered  to  the  marshal  until  after  the  act  of  March  8. 1887,  which  limits  the  jurisdiction  of 
the  court  to  matters  exceedini^  82,000,  went  into  effect,  although  the  complaint  was  filed  before 
that  time,  will  not  be  declared  void  upon  bill  in  equity.  If  erroneous  the  remedy  is  by  writ  of 
error.  Judgments  rendered  by  the  Circuit  Court  upon  personal  service  are  bindiuK  until  re- 
versed, although  no  jurisdiction  be  shown  on  the  record.  Dunham  v.  Springfield  Hardware  Ck>., 
62F.  R.  112. 

25.  Jiurisdiction  over  Promissory  Note  in  Hands  of  Indorsee.— Tbe 

maker  of  a  promissory  note  signed  it  entirely  for  the  benefit  of  the  payee, 
who  was  realljr  the  party  for  whose  use  it  was  made.  The  maker  and  the 
payee  were  citizens  of  the  same  state.  A  citizen  of  another  state  discounted 
the  note,  and  paid  full  consideration  for  it  to  the  payee,  who  indorsed  it  to 
him.  The  note  not  being  paid  at  maturity,  the  indorsee,  who  had  not  parted 
with  it,  brought  suit  upon  it  against  the  maker  in  the  Circuit  Court  of  the 
United  Stat^.  Held,  the  court  had  jurisdiction,  notwithstanding  the 
provision  in  the  act  of  August  18,  1888,  25  Stat.  483,  484,  c.  866,  that  such 
court  shall  not  have  cognizance  of  a  suit  to  recover  the  contents  of  apromis- 
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fiory  note  in  favor  of  an  assignee  or  subsequent  holder,  unless  such  suit 
might  have  been  prosecuted  in  such  court  if  no  assignment  had  been  made. 
H<3mes  V.  Goldsmith,  147  U.  S.  150  ;  Shiras,  J.,  1893. 

26.  Where  the  United  States  are  Plaintiflfe.— Circuit  courts  of  the  United 
States  have  jurisdiction  of  actions  in  which  the  United  States  are  plaintiffs, 
without  re^rd  to  the  value  of  the  matter  in  dispute.  U,  S.  v.  Sayward,  160 
U.  S.  493 ;  Haslan,  J.,  1895. 

27.  Not  Ousted  by  State  Statute.— The  right  of  a  corporation,  sued  in  a 
circuit  court  of  the  United  States,  to  contest  its  jurisdiction  for  waut  of  the 
requisite  citizenship  of  the  parties,  is  not  affected  by  a  statute  of  the  state 
in  which  the  court  is  held,  requiring  a  foreign  corporation,  before  doing 
business  in  the  state,  to  promise  that  the  corporation  shall  not  remove  any 
suit  from  a  court  of  the  state  into  the  Circuit  Court.  Nor  is  this  right 
affected  by  a  statute  which  provides  that  the  appearance  on  behalf  of  a 
defendant,  though  limited  in  its  terms  to  the  purpose  of  objecting  to  the 
jurisdiction  of  the  court,  shall  operate  as  a  waiver  of  immunity  from  juris- 
diction by  reason  of  non-residence.  Southern  Pacific  Co.  v.  Denton,  140 
U.  S.  202 ;  Gray,  J.,  1892 ;  Oalveaton,  H.  6b  8,  A,  Ry,  Co,  v.  Gonzales,  151 
U.  S.  496. 

^.  Jurisdiction  is  not  Ousted  by  State  Statute— Michigan.— Tlie 
fact  that  the  Michigan  statute  vests  in  the  courts  of  that  state  the  super- 
vision of  trusts  created  by  assignments  for  the  benefit  of  creditors  aoes 
not  exclude  the  jurisdiction  of  the  Federal  Circuit  Court  in  cases  of  diverse 
citizenship  to  entertain  a  suit  to  set  aside  a  mortgage  made  in  contempla- 
tion of  assignment  in  fraud  of  creditors.  Morris  v.  Landauer,  6  U.  S.  App. 
510  (6th  Cir.) ;  Pee  Cub.,  1898. 

The  fact  that  the  state  court  has  jurisdiction  does  not  exclude  the  Jurisdiction  of  Federal 
eourts  in  cases  of  supervision  of  trusts.    Rotlichild  ▼.  Hasbrouck,  65  F,  R.  880, 287, 201. 

29.  As  Idmited  by  Statutes.— Under  §  2  of  the  act  of  March  8. 1887,  c.  873, 
24  Stat.  552,  as  corrected  by  the  act  of  August  18,  1888,  c.  866,  25  Stat.  438, 
the  jurisdiction  of  a  circuit  court  of  the  United  States,  on  removal  by  the 
defendant  of  an  action  from  a  state  court,  is  limited  to  such  suits  as  might 
have  been  brought  in  that  court  under  the  first  section.  Mexican  National 
R.  Co.  V.  Davidson;  Davidson  v.  Mexican  N,  R,  Co,,  157  U.  S.  201 ;  Fulleb, 

so.  Over  an  Action  where  a  State  is  a  Party .— Although  a  state  cannot 
be  a  party  to  a  suit  in  a  United  States  court,  yet  such  a  court  will  allow  an 
action  of  trespass  against  an  officer  of  a  state,  for  an  act  committed  by  him 
in  hLs  official  capacity,  provided  that  the  state  is  not  a  necessary  party  to 
such  actions.  Tindaly.  Wesley,  25  U.  S.  App.  124  (6th  Cir.);  Hughes,  J., 
1895. 

81.  Suit  between  a  State  and  Citizen  of  Another  State.>-Under  the 
Judiciary  Acts  of  the  United  States  a  suit  between  a  state  and  a  citizen  or 
corporation  of  another  state  is  not  a  suit  between  citizens  of  different  states ; 
and  the  Circuit  Court  of  the  United  States  has  no  jurisdiction  of  it,  unless  it 
arises  under  the  Constitution,  laws,  or  treaties  of  the  United  States.  Postal 
Telegraph  Cable  Co,  v.  U,  S.,  155  U.  S.  482 ;  Gray,  J.,  1894. 

82.  Loss  of  Jurisdiction  by  Removal  of  Party  .—When  the  District  Court 
in  ^lassachusetts  accjuired  prior  jurisdiction  of  proceedings,  that  court  did 
not  lose  its  jurisdiction  by  the  fact  that  one  party  subsequently  went  to  New 
York.    In  re  Morrison,  Petitioner,  147  U.  S.  14 ;  Blatchford,  J.,  1898. 

2.  Where  the  Court  Has  Not,  33-48. 

33.  No  Jurisdiction  over  Bond  of  Cashier  of  National  Bank.— A 
national  bank  located  in  Vermont  brought  an  action  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  New  Hamphire.  upon  the  bond  of  its 
cashier.  The  principal  on  the  bond  was  a  resident  of  Vermont,  but  the 
sureties  were  residents  of  New  Hampshire.  Held,  the  United  States 
circuit  courts  have  no  jurisdiction  of  an  action  on  the  bond  of  a  cashier  of 


78  CIRCUIT  COURT,  I. 

a  national  bank,  independently  of  the  question  of  citizenship.     Walker  v. 
Windsor  Nat.  J9.,  5  U.  S.  App.  428  (1st  Cir.) ;  PuTNAM,  J.,  1898. 

84.  Q-uardian  Appointed  in  Another  State.— A  guardian  of  an  infant, 
appointed  in  one  state,  cannot  maintain  a  suit  in  tlie  Circuit  Court  of  tlie 
United  States  held  within  another  state,  to  set  aside  the  appointment,  or  to 
compel  an  account  of  a  guardian  previously  appointed  in  the  latter  state, 
except  so  far  as  authorized  to  do  so  by  its  laws.  Morgan  v.  Potter,  157 
U.  S.  195;  Gray,  J.,  1895. 


85.  Cannot  Trv  Action  by  Assignee  of  Contract  between  Parties, 
Citizens  of  One  State. — A  circuit  court  has  no  jurisdiction  over  a  suit  to 
enforce  a  contract  for  the  conveyance  of  land  brought  in  the  state  where  the 
land  is  situated  by  tlie  assignee  of  one  party^  to  the  contract  against  the  other 
party,  if  both  parties  to  the  contract  are  citizens  of  the  same  state,  although 
the  assignee  is  a  citizen  of  different  state.  Plant  Investment  Co,  v.  Jack- 
sonville, T.  <fc  K.  W.  By,  Co,,  153  U.  S.  71 ;  Field,  J.,  1894. 

86.  Over  Torts^  under  Act  March  3,  1887,  c.  359.— A  claim  by  a  per- 
son asserting  title  in  land  under  tide  water,  for  damages  for  the  use  and 
occupation  thereof  by  the  United  States  in  the  erection  and  maintenance 
of  a  lighthouse,  without  liis  consent  and  without  compensation  to  him,  but 
not  showing  that  the  United  States  have  acknowledged  any  right  of  property 
in  him  as  a^inst  them,  is  a  case  sounding  in  tort  of  which  the  Circuit 
Court  of  the  United  States  has  no  jurisdiction  under  the  act  of  March  8, 1887, 
c.  859.    HiU  V.  U,  S,,  149  U.  S.  593 ;  Gray,  J.  (Shiras,  J.,  Dist.),  1898. 

87.  Over  Receivers. — ^The  appearance  of  a  receiver  in  a  suit  in  the  Supreme 
Court,  for  the  purpose  of  securing  a  reversal  of  the  judgment  below,  gave  the 
Circuit  Court  no  jurisdiction  over  the  case  after  the  dissolution  of  the  cor- 
poration which  could  bind  the  receiver  or  the  property  of  the  company  in  his 
hands.    Pendleton  v.  Russell,  144  U.  S.  640 ;  Field,  J.,  1892. 

88.  Of  Circuit  Court,  after  Bemoval  of  Case  to  Court  of  Appeals.— 

After  judgment  in  the  Circuit  Court  the  cause  was  regularly  removed  into 
the  Court  of  Appeals  by  writ  of  error.  After  such  removal,  the  plaintiff  in 
error,  at  a  subsequent  term  of  the  Circuit  Court,  filed  amotion  to  vacate  and 
annul  the  said  judgment.  This  motion  was  overruled,  and  thereupon  plain- 
tiff in  error  sued  out  a  writ  of  error,  assigning  for  error  the  overruling  of  his 
motion.  Held,  no  error.  The  removal  of  the  case  under  the  first  writ  trans- 
ferred the  jurisdiction  to  this  court  and  ended  that  of  the  Circuit  Court. 
Citizens*  Bank  of  Wichita  v.  Farwell  {2),  12  U.  S.  App.  419  (8th  Cir.);  Cald- 
well, J.,  1893. 

89.  Jurisdiction  of  Court  must  be  Shown  from  Pleadings.— Where  the 
original  jurisdiction  of  a  circuit  court  is  invoked  upon  the  sole  ground  that 
the  determination  of  the  suit  depends  upon  some  question  of  a  Federal  nature, 
it  must  appear,  at  the  outset  from  the  pleadings,  that  the  suit  is  one  of  that 
character  of  which  the  Circuit  Court  could  properly  take  cognizance  at  the 
time  its  jurisdiction  is  invoked.  Colorado  Central  C,  M,  Co,  v.  Turck,  150 
U.  S.  138 ;  FULLEK,  C.  J.,  1893. 

40.  May  Imore  the  Time  Limited  in  which  to  Bring  an  Action  for 
Personal  Injuries. — A  decree  of  foreclosure  and  sale,  made  by  a  circuit 
court,  on  a  railroad  mortgage,  provided  that  the  purchaser  should  pay  all 
claims  incurred  by  the  receiver,  and  that  all  such  claims  should  be  barred 
unless  presented  within  six  months  after  the  confirmation  sale.  The  decree 
confirming  the  sale  provided  that  a  deed  should  be  given,  and  the  purchasers 
should  take  the  propert^r,  subject  to  all  claims  incurred  by  the  receiver. 
After  six  nionthsnad  expired  the  appellee  filed  a  petition  to  recover  damages 
for  an  injury  sustained  by  him  as  a  passenger  on  the  road  through  the  negli- 
gence of  the  employes  of  the  receiver.  The  expiration  of  six  months  was 
set  up  as  a  bar.  It  did  not  appear  that  the  purchasers  objected  to  the  terms 
of  the  decree  of  confirmation  or  appealed  from  the  decree.  Held,  the  Circuit 
Court  had  discretion  to  abrogate  the  six  months'  limitation,  and  to  decree 
that  the  purcliasers  should  pav  the  claim,  as  the  receiver  had  been  discharged. 
Olcott  y,  Headrick,  141  U.  S.  *543  ;  Blatchtord,  J.,  1891. 


CIECUIT  COXJBT,  I.,  H.  79 

41.  Wliat  is  SufOLcient  Certdficatioii  firom  Circuit  Cotirt.— When,  in  a 
case  appealed  from  a  circuit  court,  the  record  discloses  that  the  defendants 
below  appealed  because  the  court  had  no  jurisdiction  of  the  biU,  and  prayed 
that  their  appeal  should  be  allowed,  and  the  question  of  jurisdiction  oe  cer- 
tified to  the  Supreme  Court,  and  the  said  appeal  was  aUowed,  and  the  certifi- 
cate states  that  a  true  copy  of  so  much  of  the  record  as  is  necessary  for  the 
determining  the  question  of  jurisdiction  is  sent,  it  sufficiently  shows  tliat 
the  appeal  was  granted  solely  upon  the  question  of  jurisdiction.  Smith  v. 
McKay,  161  U.  S.  355  ;  Sm&AS,  J.,  1896. 

43.  Cannot  Divide  Cause  of  Action  by  Counties.— A  circuit  court  of 
the  United  States  has  no  jurisdiction  of  a  bill  to  enjoin  the  collection  of 
separate  county  taxes  by  separate  county  officers,  in  the  State  of  Arkansas, 
a^inst  the  Western  Union  Telegraph  Company,  on  its  line  in  each  of  the 
said  counties  in  that  state,  when  tne  amount  of  the  tax  in  no  one  of  the 
counties  reaches  the  sum  of  two  thousand  dollars.  Fishback  v.  Western  Union 
TeL  Co.,  161  U.  S.  96 ;  Fuller,  C,  J.,  1896  ;  Fishback  v.  Pacifio  Express  Co.. 
161  U.  S.  101 ;  Fuller,  C.  J.,  1896. 

43.  Under  Bule  88  in  Equity,  as  to  Behearing.— Where  no  appeal  lies 
from  a  decree  of  a  circuit  court  to  the  Supreme  Court,  the  Circuit  Court 
may,  under  the  8dth  rule  in  equity,  allow  a  petition  for  a  rehearing,  and  mav 
rehear  the  cause  after  the  adjournment  of  the  court  for  the  term  in  which 
the  original  decree  was  rendered.  But  after  a  hearing  on  such  a  petition  in 
the  court  below,  it  is  too  late  to  file  affidavits  and  to  claim  that  the  amount 
in  controversy  exceeded  the  jurisdictional  sum,  so  that  an  appeal  could  have 
been  taken.    MoeUe  v.  Sherwood,  148  U.  S.  21 ;  Field,  J.,  1893. 

n.  CITIZENSHIP  OF  PARTIES,  44-62. 

44.  Snit  between  Citizens  of  the  Same  State.— The  jurisdiction  of  the 
Circuit  Court  in  a  suit  between  citizens  of  the  same  state  to  restrain  the  in- 
fringement of  a  patented  device  cannot  be  defeated  by  setting  up  a  plea  of 
license.  Elgin  Wind  Power  <fe  Pump  Company  v.  Nichols*  Adm.,  24  U.  S. 
App.  542  (7th  Cir.);  Woods,  J.,  1895. 

45.  Jurisdiction  is  Conferred  by  Citizenship.— A  declaration  that  avers 
the  citizenship,  but  not  the  residence  of  the  parties,  is  not  demurrable  for 
not  alleging  the  residence,  as  citizenship  is  what  confers  jurisdiction  on  the 
Federal  courts.  HaskeU  v.  Bailey,  25  U.  S.  App.  99  (4th  Cir.);  Jackson.  J., 
1894. 

46.  ^^Besidenoe"  not  **  Citizenship." — ^Averment  of  residence  is  not  equiv- 
alent to  averment  of  citizenship  where  jurisdiction  of  United  States  courts 
depends  on  diversity  of  citizenship.  Southwestern  Tel,  <fe  Tel.  Co.  v.  Eobin- 
son,  2  U.  S.  App.  148  (5th  Cir.) ;  Pardee,  J.,  1891. 

Followed  in  Texas  and  P.  R.  Co.  ▼.  Rogers,  67  F.  R.  878 ;  Tlnsley  v.  Root,  68  F.  R. 


47.  Citizenship  of  Trustee  Determinative.— -Where  a  trustee  is  a  party  to 
an  action  in  a  Federal  court,  brought  under  the  diverse  citizenship  clause 
of  the  Federal  CJonstitution,  the  citizenship  of  the  trustee  determines  the 
jurisdiction.  Morris  v.  Landauer,  6  U.  S.  App.  510  (6th  Cir.);  Per  Cur., 
1893. 

48.  Citizenship  must  Appear  in  the  Eecord.— In  a  suit  by  the  assignee 
of  a  promissory  note  payable  to  the  order  of  the  payee,  where  the  jurisdiction 
of  the  Circuit  Court  depends  upon  the  citizenship  of  the  parties,  it  must  ap- 
pear affirmatively  in  the  record  that  the  payee  could  have  maintained  the 
action  on  the  same  ground.  Parker  v.  Ormsby,  141  U.  S.  81 ;  Harlan,  J., 
1891. 

See  U.  6.  National  Bank  v.  M 'Nair,  66  F.  R.  883, 824,  837 ;  Jones  v.  Shapiro,  67  F.  R.  4CS. 

49.  Citizenship  must  Appear  of  Record.— Under  Rev.  Stat.,  §  914,  and  ac- 
cording to  the  Code  of  Civil  Pro.  of  Nebraska,  if  the  petition  in  an  action  at 
law  in  the  Circuit  Court  of  the  United  States  held  within  that  state,  alleges 
the  requisite  citizenship  of  the  parties,  and  the  answer  denies  each  and  every 
allegation  in  the  petition,  such  citizenship  is  put  in  issue,  and,  if  no  proof  or 
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finding  thereof  appears  of  record,  the  judgment  must  be  reversed  for  trant 
of  jurisdiction.    Boberts  v.  Leyn8,  144  U.  H.  653  ;  Oray,  J.,  1892. 
See  Greene  v.  City  of  Tacoma,  68  F.  R.  668. 

50.  Fact  of  Citizenship  must  Appear  in  the  Secord.— While  it  is  not 
necessary  that  the  essential  facts,  necessary  to  give  the  Circuit  Court  juris- 
diction on  the  ground  of  diverse  citizenship,  should  be  averred  in  the  plead- 
ings, they  must  appear  in  such  papers  as  properly  constitute  the  record  on 
which  judgment  is  entered,  and  not  in  averments  which  are  improperly  and 
surreptitiously  introduced  into  the  record  for  the  purpose  of  hetuinga  defect 
in  this  particular.    Denny  v.  Pironi,  141  U.  S.  131 ;  Brown,  J.,  1891. 

51.  Citizenship  must  Appear  in  the  Beoord.— This  case  was  reversed 
and  remanded  because  tne  jurisdiction  of  the  Circuit  Court  did  not  appear 
of  record.  Texas  and  Pacific  By.  Co.  v.  Rogers^  13  U.  S.  App.  647  (5th  Cir.) ; 
Pardee,  J.,  1893. 

Where  the  whole  case  is  taken  to  the  Circuit  Court  of  Appeals,  that  court  has  jurisdiction 
to  pass  upon  the  question  of  jurisdiction  in  the  court  below.  American  Sugar-Refining  Co.  v. 
Johnson.  60  F.  R.  606. 

52.  Citizenship  must  Appear  in  the  Beoord.—To  give  a  circuit  ooiui;  of 
the  United  States  jurisdiction  on  the  ground  of  diverse  citizenship,  this  fact 
must  appear  in  such  papers  as  properlv  constitute  the  record  of  the  case. 
Mexican  Central  Ry.  Co.  v.  Pinlmey,  149  U.  S.  194 ;  Jackson,  J.,  1893. 

63.  Citizenship  must  be  Shown  by  the  Beoord.— A  complaint  which 
avers  that  the  plaintiff  was,  at  the  several  times  named  therein,  *'  and  ever 
since  has  been  and  still  is  a  resident  of  the  city,  county,  and  State  of  New 
York,"  is  not  sufficient  to  give  the  Circuit  Court  jurisdiction  on  the  ground 
of  citizenship  of  the  parties,  when  the  record  nowhere  discloses  the  plaintiff's 
citizeni^ip.  Wolfe  v.  Hartford  Ldfe  and  Annuity  Ins,  Co.,  148  U.  S.  889 ; 
Fuller,  C.  J.,  1893. 

See  Grand  Trunk  Ry.  v.  Twitchell,  60  F.  R.  729 ;  N.  Y.  &  N.  E.  R.  Ck).  v.  Hyde,  66  F.  R.  188 ;  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Newcom,.50  F.  R.  058. 

64.  Citizenship  of  Partners— A  Partnershii)  is  not  a  Citizen.— When  a 

gartnership  sues  in  a  Federal  court,  tlie  citizenship  of  the  partners  must 
e  averred,  and  must  be  such  as  to  confer  jurisdiction.  A  partnership  is 
.  not  a  corporation,  and  cannot  be  a  citizen  of  a  state  within  tne  meaning  of 
the  statutes  regulating  the  jurisdiction  of  the  Circuit  Court.  There  is  no 
presumption  that  partners  are  citizens  of  the  state  under  whose  laws  the  firm 
is  created.  Carnegie,  Phipps  <Sb  Co.  (Ld.)  v.  Hulbert,  10  U.  S.  App.  454 
(8th  Cir.);  Caldwell,  J.,  1892. 

(55.  All  Parties  must  be  Citizens  of  Different  States.— Tlie  jurisdiction 
of  Federal  courts  in  cases  where  the  right  to  sue  denends  upon  the  divei-se 
citizemihip  of  the  parties  does  not  depend  upon  an  aruitrary  arrangement  of 
the  parties  made  oj  the  pleader,  but  upon  their  arrangement  according  to 
interest  in  the  question  litigated ;  and  if,  when  so  arranged,  all  on  one  side  are 
citizens  of  a  state  other  than  that  of  those  on  the  other  side,  then  jurisdiction 
exists ;  otherwise  not.  Tug  River  &  Coal  Salt  Co.  v.  Brigel,  81  U.  S.  App.  665 
(6th Cir.);  Clark,  J.,  1895. 

56.  Diverse  Citizenship  must  Appear,  and  as  to  all  Parties.— Incases 

where  the  jurisdiction  of  a  circuit  court  of  the  United  States  depends  on 
diversity  of  citizenship  only,  this  must  affirmatively  and  distinctl}  api)ear  in 
the  record  proper.  It  is  not  enough  that  jurisdiction  may  be  inferred  argu- 
mentatively  from  the  averments  m  the  pleadings ;  and  as  the  controversy 
must  be  wholly  between  citizens  of  different  states,  each  plaintiff  must  be 
competent  to  sue  and  each  defendant  subject  to  suit.  Therefore  a  suit  in 
such  cases  cannot  be  maintained  in  the  United  States  courts  upon  an  allega- 
tion that  the  citizenship  of  the  party  or  parties  is  unknown.  Nor  is  an  aver- 
ment of  residence  equivalent  to  an  averment  of  citizenship  for  the  purposes 
of  jurisdiction  in  such  courts.  Tug  River  Coal  <&  Salt  Co.  v.  Brigel,  81  XJ.  S. 
App.  665  (6th  Cir.);  Clark,  J.,  1895. 

57.  Suit  against  a  Corporation  of  One  State  by  Citizen  of  Another.— 

Suit  was  brought  in  the  State  of  Michigan  by  a  resident  and  citizen  of  Illinois 
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asnunst  a  corporation  organized  and  existing  under  the  laws  of  the  State  of 
Washington.  Held,  that  a  court  of  tlie  State  of  Micliigan  could  not  acquire 
jurisdiction  in  rem  against  the  non-resideot  corporation.  Beimers  v.  beatco 
Manufactunng  Co,,  37  U.  S.  App.  426  (6tii  Cir.);  Tapt,  J.,  1«95. 

53.  Citisenship  Relates  to  Parties  in  Interest.— In  determining  a  ques- 
tion of  jurisdiction,  where  it  depends  upon  citizenship,  it  is  unimportant  tliat 
the  pleader  has  put  a  particular  party  upon  the  one  or  the  other  side  of  the 
case.  Jurisdiction  in  such  cases  depends  not  upon  an  arbitrary  arrangement 
of  the  parties  made  by  the  pleader,  but  upon  tlieir  arrangement  according  to 
interest.  If,  when  arranged  by  interest  in  the  litigated  question,  all  on  one 
side  are  citizens  of  a  state  other  than  that  of  those  on  the  other  side,  then 
jurisdiction  exists.  Shipp  v.  WiUiamSy  22  U.  S.  App.  380  (6th  Cir.) ;  LuRTON, 
J.,  1894. 

59.  Citisenship,  as  of  What  Time. — Jurisdiction  of  the  United  States  courts 
depends  upon  the  citizenship  of  the  parties  at  the  time  of  bringing  suit. 
Jones  V.  Shapera,  13  U.  S.  App.  481  (5th  Cir.);  Pardee,  J.,  1803. 

$0.  Test  of  Citizenship.— Under  tlie  act  of  August  13, 1888,  preventing  U.  S. 
circuit  courts  from  taking  jurisdiction  of  any  suit  to  recover  on  a  promissory 
note  or  other  chose  in  action  in  favor  of  an  assignee  unless  such  suit  might 
have  been  brought  in  said  court  if  no  assignment  had  been  made,  tlie  essen- 
tial requirement  is  satisfied  when  the  citizenship  of  the  assignor  is  such  that 
he  could  have  maintained  a  suit  against  the  debtor  in  a  circuit  court. 
Bowden  v.  Burnhatn ;  Barnes  v.  Burnham,  19  U.  S.  App.  448  (8th  Cir.) ;  Cald- 
well., J.,  1894. 

61.  Suits  between  Citizen  and  Alien  or  Foreign  Corporation.— Under 
act  of  March  3, 1887,  c.  378.  §  1,  as  corrected  by  act  of  August  13, 1888,  c.  866, 
giving  the  circuit  courts  of  the  United  States  original  jurisdiction,  an  alien 
or  foreign  corporation  may  be  sued  by  a  citizen  or  a  state  of  the  Union  in 
aav  district  in  which  valid  service  can  be  had  upon  the  defendant.  In  re 
Hohorst,  Petitioner,  160  U.  S.  653 ;  Gray,  J.,  1893. 

.V«  to  the  jurisdiction  of  Federal  courts,  U.  8.  v.  Southern  Pac.  R.  Co.,  68  F.  R.  'BO ;  King  ▼. 
MjLean  A.  M.  O.  H.,  64  F.  R.  833 ;  Union  Switch  &  S.  Co.  v.  Hall  Sig.  Co.,  65  F.  R.  625,  G3G. 

63.  When  Citizen  of  Another  State  may  Sue.— Whenever  a  citizen  of  a 
state  can  go  into  the  courts  of  that  state  to  defend  his  property  against  the 
illegal  acts  of  its  officers,  a  citizen  of  another  state  niav  invoke  the  aid  of  the 
Federal  court  to  maintain  a  similar  defence.  Reagan  v.  Farmers'  Loan  iSb 
Trust  Co.,  154  U.  S.  363 ;  Brewer,  J.,  1894  ;  Rear/an  v.  Mercantile  Trust  Co.; 
Reagan  v.  Mercantile  Trust  Co.,  154  IT.  S.  418  ;  Brewer,  J.,  1894 ;  Reagan  v. 
Fanners'  Loan  A  Trust  Co.,  154  U.  S.  420 ;  Brewer,  J.,  1894. 

m.  CITIZENSHIP  OF  CORPORATIONS,  68-74. 

63.  CitizenBhip  of  Corporations.— Under  the  act  of  March  8, 1887,  c.  373, 
§  1,  as  corrected  by  the  act  of  Aug.  13.  1888,  c.  866,  a  corporation,  incorpo- 
rated in  one  state  only,  and  having  a  usual  place  of  business  in  another  state 
in  which  it  has  not  been  incorporated,  has  not  a  residence  in  the  latter  state, 
and  cannot  be  compelled  to  answer  in  a  Circuit  Court  of  the  United  States 
held  in  the  latter  state  by  a  citizen  of  a  different  state.  Shaw  v.  Quincy  M, 
Co.,  145  U.  S.  444  ;  Gray,  J.  (Harlan,  J.,  Dist.),  1893. 

See  Larson  ▼.  Aultnian  A  T.  Co.,  86  Wise.  281 ;  St.  Louis  R.  Co.  v.  Pacific  Ry.  Co.,  68  F.  R.  770, 
TTii'S.K.  Fairbank  &  Co.  v.  Cincinnati,  N.  O.  &T.  P.  Ry.  Co.,  54  F.  R.  4f& :  Sherwood  ▼.  Newport, 
N-  ct  IL  V.  Co.,  55  F.  R.  4,  5 ;  Adriance  P.  Co.  ▼.  McCormick  H.  M.  Co.,  65  F.  R.  288 ;  Central  Trust 
C>.  of  N.  Y.  T.  Virginia,  T.  ft  C.  S.  &  I.  Co.,  65  F.  R.  774  :  Southern  E.  Co.  v.  Todd,  56  F.  R.  106  ; 


I.  Co..  etc.,  58  F.  R.  611 ;  In  re  Cllley,  58  F.  R.  680 ;  Cramer  v.  Rin«?er  M.  Co.,  59  F.  R.  75 ;  American 
Sj nr  R.  Co.  V.  Johnson,  60  F.  R.  509 ;  "V7ilcox  &  G.  G.  Co.  v.  Pho?nix  Ins.  Co.,  60  F.  R.  933  ;  Dirzy 
T.  IlUools  C.  R.  Co.,  61  F.  R.  51 ;  Union  Switch  &  S.  Co.  v.  HaU  S.  Co.,  66  F.  R.  627 ;  Markwood  v. 
S.>uihem  Ry.  Co.,  65  F.  R.  823. 

64.    Corporation.  Oitizenship  of.— Under  the  act  of  March  8,  1887,  c.  373, 
S  1,  as  correctea  by  the  act  of  August  18,  1888,  c.  886,  a  corporation  incorpo- 
rated in  one  state  only,  and  doing  business  in  another  state,  is  not  thereby 
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liable  to  be  sned  in  a  circuit  court  held  in  the  latter  state.    Southern  Pacific 
Co.  V.  Denton,  146  U.  S.  202 ;  Gray,  J.,  1892. 

The  fact  that  a  corporation  does  business  exclusively  in  <xie  state  does  not  make  it  a  resident  of 
that  state  if  incorporated  under  the  laws  of  another  state  :  Barbour  v.  Paize  Hotel  Co.,  2i  Ct.  of  App. 
of  U.  C.  174 ;  Sherwood  V.  Newport  N.  Ice  Co.,  55  F.  R.  1 ;  Central  Trust  Co.  v.  Virghiia  Co.,  55  F.  K. 
709  ;  New  York,  etc.,  Co.  v.  Hyde,  56  F.  R.  188 ;  Friable  v.  Chesapeake,  etc.,  Co.,  57  F.  R.  1  ;  Cramer 
V.  Singer  Life  M.  Co.,  59  F.  R.  74 ;  Markwood  v.  Southern  Ry.  Co.,  «5  F.  R.  817. 

65.  Corporations^  Citizenship  of.— Where  a  bill  in  equity  filed  by  a  Ken- 
tucky corporation  named  another  Kentucky  corporation  and  five  of  its 
members,  citizens  of  Tennessee,  as  defendants,  and  asked  relief  against  tbem 
individually  and  against  the  corporation,  and  an  amended  bill  was  filed 
after  a  demurrer  by  the  individuals  was  sustained,  which  bill,  after  incor- 
porating the  original  bill  as  part  of  itself,  asked  that  the  second  corporation 
oe  made  party  defendant,  the  second  corporation  was  a  party  to  the  amended 
bill,  and  that  bill  sliowed  a  lack  of  jurisdiction,  plaintifi  and  defendant  being 
of  the  same  state.  Empire  Coal  <St  2\  Co.  v.  Emjpire  Coal  &  M.  Co.,  150  U.  S. 
159  ;  Gray,  J.,  1898. 

66.  Citizenship  of  Corporation— How  Determined.— A  railroad  corpo- 
ration created  by  the  laws  of  one  state  may  carry  on  business  in  another 
state,  either  by  virtue  of  being  created  a  corporation  by  the  laws  of  tlie  latter 
state  also,  or  by  virtue  of  a  license  granted  by  the  latter  state  to  act  in  that 
state  under  its  charter  from  the  former  state.  In  the  former  case  it  cannot 
remove  into  the  Circuit  Court  of  the  U.  S.  a  suit  brought  against  it  in  a  ccurt 
of  the  latter  state  b}*^  a  citizen  of  that  state,  because  it  is  a  citizen  of  the  same 
state  with  him  ;  but  in  the  latter  alternative  it  can  remove  a  suit,  becawFe  it 
is  a  citizen  of  a  different  state  from  the  plaintiff.  Western  and  Atlantic  R. 
R,  Co.  V.  Roherson,  23  U.  S.  App.  187  (6th  Cir.) ;  LURTON,  J.,  1894. 

67.  Between  Corporations  of  Different  States.— The  B.  & O.,  aMarvland 
corporation,  was  lessee  of  art  Ohio  railway  company.  Suit  was  brougnt  by 
the  former  against  a  second  Ohio  corporation,  the  P.  &  St.  L.  Co.,  asking  for  an 
accounting  as  to  receipts  from  local  freight  earned  on  a  certain  portion.  In  this 
action  it  joined  its  own  lessor,  the  C.  O.  Co.,  as  party  defendant.  Held^  that 
in  view  of  the  attitude  of  the  C.  O.  Co.  towards  the  issues  presented,  it  was 
a  material  party ;  being  such,  it  made  a  cause  in  which  a  corporation  of  Mary- 
land and  a  corporation  of  Ohio  were  on  one  side  of  the  controversy,  while 
another  Ohio  corporation  was  on  the  opposite  side,  and  hence  the  Federal 
court  had  no  jurisdiction.  Pittsburgh,  C.  <&  St.  L.  Ry.  Co.  v.  Baltimore  db 
Ohio  R.  R.  Co.,  22  U.  S.  App.  859  (6th  Cir.) ;  LuRTON,  J.,  1894. 

68.  Corporations  Organized  in  Difi[brent  States.— Under  act  of  Congress 
Aug.  13,  1888  (25  Stat,  at  L.,  p  434),  which  declares  that  no  civil  suit  sliall  be 
brought  in  the  Circuit  Court  in  any  district  except  that  in  which  the  defend- 
ant resides,  but  when  the  jurisdiction  is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  states,  suit  shall  be  brought  only  in 
the  district  of  the  residence  of  either  the  plaintiff  or  the  defendant,  a  suit 
between  corporations  organ i.ied  in  different  states  may  be  brought  in  the 
district  in  which  the  plaintiff  is  incorporated.  N,  K.  Fairbank  &  Co.  v. 
Cincinnati,  N.  O.  <Sb  T.  P.  Ry.  Co.,  9  U.  S.  App.  212  (7th  Cir.) ;  Gresham,  J. 
(Woods,  J.,  Dist.),  1892. 

69.  Where  Corporation  is  a  Federal  Corporation.— In  an  action  for 
damages  against  a  railroad  corporation  for  negli^nce,  a  judgment  of  the 
Circuit  Court  of  Appeals  is  not  final,  if  the  jurisdiction  depended  not  only 
on  diversity  of  citizenship  but  also  on  the  fact  that  the  railroad  corporation 
was  a  Fedei-al  conwration.  Union  Pacific  Ry.  Co.  v.  Harris,  158  U.  S.  326 : 
Fuller,  C.  J.,  1895. 

70.  Citizenship  of  National  Bank.— By  the  act  of  Congress  of  March  3, 
1887,  as  corrected  by  the  act  of  Aug.  13,  1888,  a  national  bank,  located  in  one 
state,  may  bring  suit  against  a  citizezi  of  another  state,  in  the  Circuit  Court 
of  the  United  States  for  the  district  wherein  the  defendant  resides,  by  reapon 
alone  of  diverse  citizenship.  Petri  v.  Commercial  Nat.  Bk.  of  Chicago,  142 
U.  S.  644;  Fuller,  C.  J.,  1892. 

See  Burnham  v.  First  Nat.  Bank,  68  F.  R.  185.  Under  the  act  of  Aug.  18, 188B,  national  banks 
are  deemed  citizens  of  the  state  where  they  are  located,  and  they  no  longer  have  th*^  '^ht  of  re- 
moval because  they  are  Federal  corporations.    Walker  v.  Windsor  Nat.  Bank,  66  F.  R.  80. 
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71.  ATerment  in  Complaint  Tantamount  to  AUe^tion  of  Citizen- 
ship.— ^The  aTermeiit  of  the  complaint  that  the  plaintiif  is  a  corporation, 
**  organized  and  domiciled  in  the  State  of  New  York,**  is,  for  the  purpose  of 
jnrudiction,  tantamount  to  an  allegation  that  it  was  chartered  by  the  laws 
of  that  state.  Ward  v.  Geo.  F.  Blake  Mfg,  Co.,  12  U.  S.  App.  295  (8th  Cir.) ; 
Caldwell,  J.,  1893. 

See  Hammer  ▼.  Soott,  60  F.  R.  848. 


73.  Citaaenship  must  Appear  in  Complaint.— An  allegation  that  defend- 
ant was  **  a  corporation  duly  established  by  law  and  having  its  principal 
place  of  business  in  Boston,**  was  the  only  allejB^tion  of  the  citizenship  of  the 
defendant,  and  a  Federal  court  has  no  jurisdiction  xmless  the  citizenship  of 
the  parties  appears  in  the  complaint.  New  York  <&  N.  E,  R.  Co,  v.  Hyde,  5 
U.  S.  App.  4M  (1st  Cir.) ;  Putnam,  J.,  1893. 

73.  As  Shown  by  Snmmons.— The  complaint  averred  that  the  plaintiff,  a 
bank,  was  a  corporation  organized  under  the  laws  of  the  United  States,  doing 
business  in  Tennessee ;  that  the  defendant  was  a  resident  of  Alabama.  The 
summons  descril^ed  the  plaintiff  as  a  citizen  of  Tennessee  and  the  defendant 
as  a  citizen  of  Alabama.  Held^  that  diverse  citizenship  appears  affirmatively 
and  with  sufficient  distinctness  from  the  record,  although  greater  care  should 
have  been  used  in  the  averments.  Oordon  v.  Jliird  Nat,  Bank  of  Ch,,  144 
U.  S.  97 ;  Fuller,  C.  J.,  1892. 

See  Ward  t.  Blake  M.  Co.,  66  F.  R.  440. 

74.  Effect  of  Filing  a  Disclaimer.— Wlien  the  suit  was  begun  the  com- 

Elainant  and  one  of  the  re8i)ondent8  were  citizens  of  the  same  state,  as  shown 
y  the  bill.  The  respondent's  disclaimer  did  not  cure  the  defect,  because  he 
was  not  dismissed  out  of  the  case,  but  remained  a  party  to  the  end.  Hence, 
decree  dismissed.  Wetherby  v.  Stinnon,  18  U.  S.  App.  714  (7th  Cir.) ;  Woods, 
J.,  18d4. 

IV.  AMOUNT  IN  CONTROVERSY,  75-84. 

75.  As  laimited  by  Amount  Involved.— A  circuit  court  of  the  United 
States  has  no  jurisdiction  over  a  bill  in  equity  to  enjoin  the  collection  of  taxes 
from  a  railroad  company,  when  distinct  assessments,  in  separate  counties, 
no  one  of  which  amounts  to  $2,000,  and  for  which,  in  case  of  payment  under 
protest,  separate  suits  must  be  brought  to  recover  back  the  amounts  paid, 
are  joinea  in  the  bill  and  make  an  aggregate  of  over  $2,000.  Walter  v. 
NorOieastem  R.  Co.,  147  U.  S.  370  ;  Brown,  J.,  1893  ;  Keela  v.  Central R.  Co,, 
147  U.  S.  374  ;  Brown,  J.,  1893. 

76.  Determined  by  Amount  of  Interest  in  the  Subject-matter.— In 
a  suit  in  equity  to  restrain  the  issue  of  bonds  by  a  municipal  corporation 
brought  by  a  taxpayer,  the  jurisdiction  of  the  Circuit  Court  is  determined 
by  the  amount  of  the  interest  of  the  complainant,  and  not  by  the  amount  of 
the  issue  of  the  bonds.  Colvin  v,  Jacksonville,  158  U.  S.  456 ;  Fuller,  C.  J., 
1895. 

77.  Amount  in  Controversy— Damages.— In  determining  whether  the 
amount  in  controversy  is  sufficient  to  give  the  Circuit  Com-t  jurisdiction,  in 
an  action  against  the  grantor  of  real  estate  on  the  warranty  of  title  in  his 
deed  of  conveyance,  the  measure  of  damages  is  the  purchase  money  paid 
with  interest.    Brown  v.  Webster,  156  V.  S.  328 ;  White,  J.,  1895. 

78.  Involving  Amount  in  Controversy.— The  act  of  Congress  of  June  1, 
1872,  17  Stat.  196,  c.  255,  provides  that  *•  the  practice,  pleadings,  forms,  and 
modes  of  procedure  in  other  than  equity  and  admiralty  "  causes  in  the  cir- 
cuit and  district  courts  shall  conform  as  nearly  as  ix)8sib1e  to  the  forms,  etc., 
existing  in  the  state  in  which  they  are  held.  But  tlie  courts  of  the  U.  S. 
are  not  subordinate  to  state  courts.  It  is  the  duty  of  Federal  judges  to 
reject  any  statute,  practice,  or  decision  which  would  prevent  the  wise  acl- 
mmistration  of  the  law  as  defined  by  their  own  constitution  as  tribunalB  and 
the  acts  of  Congress  iipon  the  subject.  O'Connell  v.  Reid,  12  U.  S.  App.  369 
(8th  Cir.) ;  Sanborn,  J.,  1893. 

See  Bowden  t.  Buchanan,  60  F.  R.  75S ;  Walker  r.  Collins,  80  F.  R.  70. 
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79.  **  Amount"  means  Amoiint  Demanded  not  Recovered.— In  a  snit 

for  the  recovery  of  money,  the  amount  in  dispute,  which  determines  the 
jurisdiction  of  the  Circuit  Court,  is  tlie  amount  demanded  by  the  plaintiff  in 

food  faith  and  not  the  amount  the  plaintiff  may  show  he  is  entitled  to. 
*ee/er'«  Admx.  v.  Lathrop,  2  U.  S.  App.  40  (5th  Cir.) ;  Pardee,  J.,  1891. 

80.  Claims  not  Due  Added  to  Claims  Due.— Where  an  action  was  brought 
in  a  U.  S.  circuit  court  on  notes  amounting  to  over  $2,000,  it  was  held  that 
defendant  could  not  question  the  jurisdiction  of  the  court  on  the  ground  that 
there  was  a  misjoinder  of  causes  of  action  by  uniting  claims  which  were  not 
due  with  a  claim  which  was  due,  and  that  without  such  joinder  the  amciuit 
in  controversy  would  be  less  than  $2,000,  and  hence  insufficient  to  give  the 
court  jurisdiction.  Bowden  v.  Bumham;  Barnes  v,  Bumham,  19  U.  S.  App. 
448  (8th  Cir.) ;  Caldwell,  J.,  1894. 

81.  How  Aseertained. — A  circuit  court  of  the  United  States  has  no  jurisdic- 
tion over  a  bill  in  e(][uity  to  enjoin  the  collection  of  taxes  from  a  railroad 
company,  when  distmct  assessments  in  separate  counties,  no  one  of  whicli 
amounts  to  $2,000,  and  for  which,  in  case  of  payment  under  protest,  separate 
suits  must  be  brought  to  recover  back  the  amounts  paid,  are  joined  in  the 
bill  and  make  an  aggregate  of  over  $2,000.  Northern  Pac,  R.  Co,  v.  Walker, 
148  CJ.  S.  891 ;  Fuller,  C.  J.,  1893. 

82.  How  Determined  when  Iiviunction  is  Sought.— In  an  action  to 
restrain  the  erection  of  certain  coke  ovens,  the  jurisdiction,  being  dependent 
u{x>n  the  amount  in  controversy,  it  was  held  that  whether  or  not  the  amount 
ot  the  damage  to  the  complainants  should  exceed  $2,000,  as  the  prohibition 
of  the  erection  of  the  ovens  was  the  matter  in  controversy,  and  tne  value  of 
tliat  object  was  admittedly  in  excess  of  $2,000,  that  would  govern,  and  give 
jurisdiction.  Bainey  v.  Herbert ^  8  U.  S.  App.  592  (8d  Cir.);  Achhson,  J., 
1893. 

83.  Amount,  Contingent  Loss  not  Included.— Where  the  jurisdiction  of 
the  court  depends  upon  the  amount  in  controversy,  the  question  is  deter- 
mined by  the  amount  involved  in  the  particular  case,  and  not  by  the  contin- 
gent loss  which  either  of  the  parties  may  sustain  bv  the  effect  of  the  judg- 
ment. Hartford  Fire  Ins.  Co.  v.  Bonner  Co.^  16  u.  S.  App.  134  (9th  Cir.) ; 
Gilbert,  J.,  1898. 

84.  Amount — ^How  Determined. — In  a  suit  for  an  injunction,  the  amount 
in  dispute  is  the  value  of  the  object  to  be  gained  by  the  bill.  When  the  ob- 
ject of  the  bill  was  the  maintenance  of  the  freight  rates  charged  by  the 
complainant,  a  railroad  company,  the  value  of  this  object  must  bo  con- 
sidered, and  since  this  value  was  not  liquidated  or  fixed  by  law,  the  value 
alleged  in  the  bill,  which  was  in  excess  of  the  amount  necessary  to  con- 
fer jurdisdiction,  must  govern,  especially  on  demurrer.  Texas  and  Pacific 
By.  Co.  V.  Kuteman,  18  U.  S.  App.  99  (5th  Cir.)  ;  McCormick,  J.,  1898. 

ciBcnrr  coubt  of  appeals,  236. 

See  also :  Error,  Writ  of,  80. 
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IL  PRACTICE,  174-286. 

1.  General  Rules,  174-192. 

2.  OBjEcnoNs,  Exceptions,  Bill  of  Exceptions,  and  Assignment  of 

Ebbor,  193-210. 

3.  The  Record,  211-224. 

4.  LrMITATIONS  AS  TO  TiME,  225-228. 

5.  Joinder  and  Misjoinder  of  Parties,  229-231. 

6.  Appeal  Bond,  232-236. 

I.  JURISDICTION,  1-173. 
1.  In  General,  1^5. 

1.  Gteneral  Scope  of  Powers.— The  jurisdiction  of  the  Circuit  Court  of 
Appeals  is  appelate  onljr  (Act  March  3,  1Q91,  26  Stat.  826,  828,  c.  517,  sec.  6), 
except  in  so  far  as  it  is  empowered  to  grant  injunctions.  Merriman  v. 
Chicago  <Sb  Eastern  Jllinois  A  IL  Co.,  24  U,  S.  App.  429  (7th  Cir. );  Baker, 
J.,  1894. 

2.  (General  Jurisdiction  of  the  Court. — ^Under  the  act  of  March  3, 1891, 
creating  the  Circuit  Court  of  Appeals,  that  court  has  power  to  review  on  ap- 
peal a  mial  judgment  or  decree  of  a  district  court  or  circuit  court  which  de- 
termines all  the  rights  of  some  of  the  parties  to  the  litigation,  not  jointly 
but  separately  liable,  or  to  review  a  final  judgment  or  decree  which  deter- 
mines a  collateral  matter  distinct  from  the  general  subject  of  litigation, 
and  settles  that  controversv.  Ounn  v.  Black^a  Admx,(2),  19  U.  S.  App.  489 
(8th  Cir.)  ;  Sanborn,  J.,  1894. 

3.  Has  Jurisdiction  over  Causes  Pending  Maroh  8, 1891.— A  circuit 
court  of  appeals  has  jurisdiction,  under  the  act  of  March  3,  1891,  26  Stat.  826, 
c.  517,  of  an  appeal  from  a  decree  of  a  circuit  court,  affirming  a  decree  of  a 
district  court,  which  appeal  was  taken  prior  to  that  act,  and  pending  on  the 
first  d^  of  July,  1891.  The  right  of  appeal  was  extended,  not  limited,  by  the 
act.    The  Alejandro,  15  U.  S.  App.  98  (9th  Cir.) ;  Hawley,  J.,  1893. 

4.  Act  March  3^  1891^  Sec.  7,  Construed. — An  order  or  decree  granting 
or  continuing  an  injunction  as  used  in  sec.  75  act  of  Congress  of  March  3, 1891, 
is  intended  to  include  all  interlocutory  orders  or  decrees  which  interfere 
with  the  possession  of  property  or  operate  in  restraint  of  a  party^s  business. 
In  all  such  cases  the  Circuit  Court  of  Appeals  has  jurisdiction.  Andrews  v. 
National  F.  d;  P.  W,,  Lid,,  18  U.  S.  App.  458  (7th  Cir.) ;  Woods,  J.,  1893. 

5.  Act  of  March  3,  1891.— By  joint  resolution  No.  17  of  March  3,  1891  ^26 
Statb  1115),  the  then  existing  jurisdiction  of  the  circuit  courts  and  of  the 
Supreme  Court  was  preserved  up  to  the  1st  of  July,  1891.  As  to  all  appeals 
or  writs  of  error  pending  in  or  taken  to  those  courts  before  that  date,  there 
was  also  a  right  of  appeal  to  the  circuit  courts  of  appeal  from  the  time  the  act 
of  Iklarch  3,  1891  (26  Stat.  836,  c.  517),  was  passed.  B,  &  O.  R.  R.  Co.  v. 
Reynold: 8  Adm.,  6  U.  a  App.  75  (6th  Cir.) ;  Sage,  J.,  1892.  / 

6.  Act  of  March  3,  1891.— A  right  of  appeal  to  the  Circuit  Court  o^ 
Appeals  existed  from  the  date  the  act  was  passed,  creating  the  said  court 
(March  3,  1891,  26  Stat.  826).  The  joint  resolution  of  the  same  date  (26 
Stat.  1115)  preserved  the  appellate  jurisdiction  of  the  circuit  courts  and  of 
the  Supreme  Ck)urt,  as  it  then  existed,  up  to  July  1, 1891,  as  to  any  case  then 
pending  before  any  of  them,  or  in  respect  to  any  case  wherein  a  writ  of 
error,  or  the  appeal  shall  have  been  sued  out  or  taken  to  any  of  said  courts 
before  the  first  day  of  July,  1891.  N.  F.,  Lake  E.  <Sb  W.  R.  Co.  v.  Bennett,  6 
U.  S.  App.  1  (6th  Cir.) ;  Brown,  J.,  1891. 

7.  Act  of  March  3,  1891,  Bemedial.— The  act  of  March  3,  1891,  which 
brought  into  existence  the  Circuit  Court  of  Appeal,  is  classified  as  a  remedial 
statute.  Chicago  Dollar  Directory  Co.  v.  Chic.  Directory  Co.,  24  U.  S. 
App.  525  (7th  Cir.) ;  Baker,  J.,  1895. 

S.  Act  of  Harch  3,  1891,  took  Effect  at  Once.— The  circuit  courts  of 
appeals  were  created  by  the  act  of  March  8,  1891,  sec.  2,  wliich  took  effect 
on  its  passage,  and  not  by  the  joint  resolution,  which  merely  provided  for 
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their  first  meeting  day  ;  hence  they  have  jurisdiction  of  appeals  from  final 
judgments  of  the  circuit  and  district  courts,  rendered  on  and  after  that  date. 
Nor,  Pac.  Rd.  Co.  v.  Amato^  1  U.  S.  App.  113  (2d  Cir.) ;  Lacombe,  J.,  1892. 

The  flame  construction  was  applied  In  The  Mattano,  63  F.  R.  878,  which  holds  that  the  joint 
resolution  of  March  8, 1891,  did  not  in  any  way  suspend  or  limit  the  Jurisdiction  of  the  Circuit 
Court  of  Appeals,  as  provided  for  by  the  act  creating  them  of  the  same  date. 

0.  Act  of  March  3,  1891,  not  Betroactive.— The  act  of  March  8,  1891 
(26  Stat.  826,  c.  517),  establishing  the  Circuit  Court  of  Appeals,  is  not  retro- 
active. Therefore  this  court  has  no  jurisdiction  of  an  appeal  from  a  judg- 
ment of  a  circuit  court,  rendered  prior  to  the  passage  of  the  said  act.  17.  S, 
V.  JVdf.  Exc,  Bank  ofM,,9  U.  S.  App.  145  (7th  Cir.) ;  Jenkins,  J.,  1892. 

10.  Act  of  1888  Construed.— In  sec.  13  of  the  act  of  Confess  of  1888,  the 
words  "  the  judge  of  the  district  court  for  the  district "  are  equivalent  to 
the  words  "  the  district  court  for  the  district "  in  the  act  of  March  3,  1891, 
and  a  writ  of  error  will  lie  from  the  Circuit  Com't  of  Appeals  to  review  the 
judgments  of  the  judge  of  the  District  Court  under  said  section  of  act  of 
1888,  relating  to  immigration.  U.  S.  v.  Oee  Lee,  7  U.  S.  App.  183  (9th  Cir.); 
Deady,  J.,  1892. 

11.  Place  of  Hesidence  not  Jurisdictional.— On  an  appeal  from  the 
Circuit  Court,  where  the  record  did  not  show  diverse  citizenship  of  the 
parties,  but  the  original  petition  showed  the  plaintiff  to  be  a  resident  of 
New  York  and  the  defendant  to  be  a  resident  or  Texas,  the  Ck)urt  of  Appeals, 
on  its  own  motion,  took  notice  of  the  want  of  jurisdiction  and  dismissed  the 
petition  until  the  plaintiff  should  by  amendment  affirmatively  show  the 

Jurisdiction  of  the  court.     Tinsley  v.  Hoot,  2  U.  S.  App.  548  (5th  Cir.) ; 
*ABDEE,  J.,  1898. 

In  a  suit  by  a  citizen  of  Louisiana  an  averment  that  the  defendant "  is  a  corporation  domiciled 
an'l  doing  business  in  New  Orleans  and  a  citizen  of  New  Jersey  ^*  does  not  state  that  it  is  a  corpo- 
ration organized  under  the  laws  of  New  Jersey,  and  does  not  give  Jurisdiction  to  a  United  States 
court.    American  Sugar-Reflnhig  Co.  v.  Johnson,  GO  F.  R.  508 ;  Craswell  v.  Belanger,  £0  F.  R.  C£0. 

12.  To  a  Court  of  Final  Jurisdiotion. — In  an  action  it  was  urged  in  the 
Circuit  Court  of  Appeals  that  important  legal  Questions  were  involved  wliich 
had  not  been  before  the  Supreme  Court.  Iield,  that  the  court  was  one  of 
final  jurisdiction,  and  though  bound  by  decisions  of  the  Supreme  Court 
already  rendered,  was  not  obliged  to  wait  for  the  question  involved  to  corae 
before  the  Supreme  Court  in  some  other  case.  BeaZ  v.  City  of  SomerviUe,  5 
U.  S.  App.  14  (Ist  Cir.) ;  Putnam,  J.,  1892. 

' '  See  King  v.  McLean  Asylum  M.  G.  H.,  G4  F.  R.  840. 

13.  How  Question  of  Jurisdiction  may  be  Determined.— If  the  (ques- 
tion of  jurisdiction  is  in  issue,  and  the  jurisdiction  is  sustained,  and  judg- 
ment is  rendered  in  favor  of  the  defendant  on  the  merits,  the  plaintiff  who 
has  maintained  the  jurisdiction  must  appeal  to  the  Circuit  Ck)urt  of  Appeals, 
where,  if  the  question  of  jurisdiction  arises,  the  Circuit  Court  of  Appeals 
may  certify  it ;  if  the  plaintiff  gets  judgment  on  the  merits,  in  such  a  case, 
defendant  may  eitlier  go  directly  to  the  Supreme  Court,  or  take  the  wliole 
case  to  the  Circuit  Court  of  Appeals,  and  the  question  of  jurisdiction  can  be 
certified  by  that  court.     U.  S.  v.  Jahn,  155  U.  S.  109  ;  FuiifiR,  C.  J.,  1894. 

14.  On  the  Merits  by  Way  of  Cross-appeal  or  Writ  of  Error.— If 

the  question  of  jurisdiction  is  in  issue,  and  judgment  is  rendered  in  favor  of 
the  plaintiff,  but  he  has  ground  of  complaint  in  respect  of  the  judgment  he 
has  recovered,  he  may  also  carry  the  case  to  the  Circuit  Court  of  Appeals  on 
the  merits,  and  this  he  may  do  by  way  of  cross-appeal  or  \iTit  of  error  if  the 
defendant  lias  taken  the  case  there,  or  independently,  if  the  defendant  lias 
carried  the  case  to  this  court  on  the  question  of  jurisdiction  alone,  and  in 
this  case  the  Circuit  Court  of  Appeals  will  suspend  a  decision  upon  the 
merits  until  the  question  of  jurisdiction  lias  been  determined.  Same  rule 
applies  where  the  plaintiff  objects  to  the  jurisdiction  and  is,  or  both  parties 
are,  dissatisfied  with  the  judgment  on  the  merits.  U,  8,  v.  Jahn,  155  U.  8. 
109;  Fuller,  C.  J.,  1895. 

15.  Over  Appealed  Cases.— The  Circuit  Court  of  Appeals  lias  jurisdiction 
to  review  a  decree  rendered  in  a  case  pending  in  a  circuit  court  on  appeal 
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from  a  district  court  on  July  1,  1891,  under  the  provisions  of  the  act  of 
March  3,  1891,  §  6,  c.  517.  The  MaUano,  8  U.  S.  App.  Ill  (4th  Cir.); 
SiMONTON,  J.,  1892. 

16.  Consent  of  Parties  Cannot  Give  Jurisdiotion.— The  Circuit  Court 
of  Appeals  cannot,  by  the  submission  or  consent  of  parties,  assume  juris- 
diction over  the  subject-matter  of  the  litigation,  not  covered  by  the  appeal 
allowed  and  taken.  Coluvibus  Watch  Co.  v.  RobbinSy  C  U.  S.  App.  275 
(6th  Cir.) ;  Jackson,  J.,  1892. 

See  Columbus  Watch  Co.  y.  Robblos,  64  F.  R.  807. 

17.  Decision  of  Supremo  Court,  Binding  upon.— The  decision  of  the 
Supreme  Court  in  Wan  Shing  v.  U.  S.,  140  U.  S.  424,  is  conclusive  on  the 
Circuit  Court  of  Appeals,  and  that  court  will  not  certify  a  like  case  to  the 
Supreme  Court  for  instructions.  If  it  is  supposed  that  the  decision  was  not 
thoroughly  considered,  tho  proper  practice  is  to  apply  to  the  Supreme  Court 
to  have  the  case  certified  up  to  it.  Lau  Ow  Bew  v.  17.  5.,  7  U.  S.  App.  1 
fHh  Cir.) ;  Per  Cur.,  1891. 

IS.  May  Beview  Court  Below. — ^Motion  was  made  to  dismiss  an  appeal, 
because  the  court  had  no  jurisdiction  of  the  action,  and  also  because  the 
proceeding  appealed  from  was  taken  by  direction  of  the  Supreme  Court.  It 
appeared  irom  the  record  that  the  Supreme  Court  had  decided  that  the  court 
had  jurisdiction,  and  had  directed  that  tbe  court  below  entertain  the  pro- 
ceeding from  which  the  appeal  was  taken.  Held,  that  the  question  of  juris- 
diction could  not  be  opened  in  the  Circuit  Court  of  Appeals,  but  that  the 
proceedings  of  the  court  below  could  be  reviewed.  NashtLa  &  Lowell  R.  Co, 
V.  Boston  <fir  L.  R,  Co.,  5  U.  S.  App.  97  (1st  Cir.) ;  Gray,  J.,  1892. 

19.  Rehearing  may  go  to  this  Court  instead  of  to  Supreme  Court. 
—Under  provisions  of  act  of  March  3,  1891,  26  Stat.  826,  c.  517,  the  Circuit 
Court  of  Appeals  has  jurisdiction  of  an  appeal  which  would  have  gone  to  the 
Supreme  Court  prior  to  the  enactment  of  the  above  statute,  even  though 
the  jurisdiction  of  the  Supreme  Court  was  taken  away  pending  the  rehearing. 
Voorhees  v.  John  T.  Noye  M.  Co,,  151  U.  S.  185  ;  Fuller,  C.  J.,  1894. 

29.  May  Determine  Jurisdiction  of  Lower  Court.— The  Circuit  Court  of 
Appeals  has  jurisdiction  so  far  as  to  take  notice  of  the  record  in  a  case  before 
it  and  to  determine  whether  the  court  whence  the  record  has  come  had  ju- 
risdiction, and  therefore  may  award  costs.  Grand  Trunk  R.  Co,  v,  Noyess 
Admr,,  21  U.  S.  App.  45  (1st  Cir.) ;  Carpenter,  J.,  1894. 

21.  When  it  may  Dispose  of  Entire  Case.— If,  pending  an  appeal  from 
an  interlocutory  decree  granting  an  injunction  to  prevent  infringement  of 
letters  patent,  and  before  ar^^ument  in  the  Circuit  Court  of  Appeals  the 
letters  ^tent  in  suit  have  expired,  thereby  terminating  the  injunction,  the 
court  will  dismiss  the  appeal,  without  considering  whether  or  not  the  injunc- 
tion was  properly  granted.  Gamewell  Fire  JJann  Tel.  Co.  v.  Municipal 
Signal  Co.,  21  U.  S.  App.  116  (1st  Cir.) ;  PerCur.,  1894. 

23.  Appeal  from  Board  of  General  Appraisers.- By  act  of  March  3, 1891, 
the  circuit  courts  of  appeals  were  established  and  invested  with  appellate 
jurisdiction  of  decisions  of  the  circuit  and  district  courts,  and  when  an 
appeal  is  taken  from  the  decisi<«  of  the  latter  comi»  upon  the  report  of  the 
Board  of  Greneral  Appraisers  rendered  in  a  case  under  sec.  15  of  the  act  of 
June  10,  1890,  it  mast  be  taken  to  the  proper  Circuit  Court  of  Appeals,  in- 
stead of  to  the  Supreme  Court,  as  was  the  case  prior  to  the  estabhshment  of 
the  circuit  courts  of  appeals.  LouisrnUe,  etc.,  Co.  v.  The  Surveyor,  etc,  Q 
U.  S.  App.  53  (6th  Cir.) ;  Jackson,  J.,  1892. 

23.  Beview  Decisions  of  Board  of  Appraisers.— Since  the  establishment 
of  the  circuit  courts  of  appeals,  they  have  the  jurisdiction,  formerly  exer- 
cised by  the  Supreme  Court  of  Appeals  from  the  judgment  of  a  circuit  court, 
rendered  upon  review  of  a  decision  of  the  Board  of  General  Appraisers,  be- 
ing a  case  "  arising  under  the  revenue  laws.*'  U.  S.  v.  Hopewell,  5  U.  S.  App. 
13«  Ust  Cir.) ;  Gray,  J. 
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24.  Prom  District  Court.— If  the  question  of  jurisdicstion  is  not  in  issue  be- 
fore the  District  Court,  the  remedy  as  against  the  order  of  the  court  dismiss- 
ing the  libel  is  by  appeal  to  the  Circuit  Court  of  Appeals,  under  ^  6  of  act  of 
JUarch  8,  1891,  c.  517,  26  Stat.  827.  In  re  Morriaony  Petitioner,  147  U.  S.  14  : 
Blatchford,  J.,  1893. 

25.  As  to  Jurisdiction  of  Circuit  Courts.— -The  Circuit  Court  of  Appeals 
has  jurisdiction  of  questions  touching  the  jurisdiction  of  the  Circuit  Court, 
even  though  it  be  on  constitutional  grounds,  unless  the  issue  has  been  cer- 
tified to  the  Supreme  Court ;  or  imless  the  court  has  passed,  or,  if  remanded, 
would  have  to  pass,  upon  some  constitutional  question  besides  that  of  juris- 
diction. King  v.  McLean  Asylum,  21  U.  S.  App.  407  (1st  Cir.) ;  Putnam, 
J.,  1894. 

26.  Appeal  firom  Decree  to  Circuit  Court.— Upon  a  bill  to  foreclose  a 
mortgage,  a  decree  of  sale  was  rendered  in  the  Circuit  Court  before  the  crea- 
tion of  the  Circuit  Court  of  Appeals.  After  the  creation  of  the  court  a  decree 
on  a  cross-bill  was  set  up  by  certain  defendants  to  the  original  suit  who  held 
a  mechanic's  lien  on  the  mortgaged  premises,  and  an  appeal  was  token  from 
the  decree  to  the  Circuit  Court  of  Appeals.  Held,  tliat  the  appeal  from  the 
latter  decree  would  lie,  but  not  from  the  former.  Courtney  v.  Ins,  Co.  of  North 
America,  4  U.  S.  App.  140  (&th  Cir.) ;  Shiras,  J.,  1892. 

97.  In  Bankrupt  Cases.— Act  of  March  3,  1891,  26  Stat.  826,  c.  517,  estab- 
lishing Circuit  Courts  of  Appeals,  abrogates  only  the  previous  appellate  ^juris- 
diction  of  the  circuit  courts  over  the  district  courts,  and  does  not  impair  the 
supervisory  jurisdiction  of  the  circuit  courts  over  the  proceedings  of  dis- 
tnct  courte  in  bankruptcy  cases,  \mder.  Rev.  Stat.  sec.  4980.  In  re  Briggs  ; 
Briggs  v.  Hutchins,  20  U.  S.  App.  579  (2d  Cir.) ;  Wallace,  J.,  1894. 

28.  Law  not  Applicable  to.— The  act  of  February  16,  1875,  18  Stat.  315,  c. 
77,  which  makes  the  finding  of  facts  of  the  Circuit  Court  conclusive  upon  the 
Supremo  Court,  is  not  applicable  to  appeals  from  the  Circuit  Court  to  tne  Cir- 
cuit Court  of  Appeals.  The  act  organizing  the  latter  court  gives  it  appellate 
jurisdiction  to  review  by  appeal  all  admiralty  cases,  to  review  them  unquali- 
fiedly, in  wliich  the  case  is  tried  de  novo  on  tlie  evidence,  and  not  upon  mere 
questions  of  law.  The  Portland  v.  Tlie  State  ofCaJ.,  7  U.  S.  App.  20  (9th 
Cir.);DEADY,  J.,  1892. 

In  an  appeal  in  admiralty,  the  Circuit  Court  of  Appeals  is  not  reviewing  a  '*  question  of  dis- 
cretion ''  but  is  hsarinsf  an  appeal  which  is  a  new  trial  and  must  daal  with  the  questions  involved, 
as  though  they  were  original  questions.  Clark  v.  Five  Hundred  and  Five  Thousand  Feet  of 
Lumber,  C5  F.  R.  242. 

29.  Former  Adjudication. — On  appeal  from  an  order  enjoining  infringe- 
ment of  a  patent  peTidente  lite,  where  the  question  of  invention  is  presente<l 
with  approximate  accuracy  upon  the  face  of  the  patent,  the  Circuit  Court  of 
Appeals,  giving  due  weight  to  a  prior  adjudication  sustaining  the  patent,  majr 
re-examine  such  former  adjudication  and  decide  as  it  deems  proper.  Curtis 
V.  Overman  Wlieel  Co,,  20  U.  S.  App.  140  (2d  Cu-.) ;  Shipman,  J.,  1893. 

See  Davis  Elec.  Works  v.  Edison  Elec.  L.  Co.,  60  F.  B.  277. 

80.  Patent  Claim,  not  Measurable  in  Money.— As  a  claim  of  invention, 
made  in  an  application  for  a  patent,  is  a  right  incapable  of  being  ascertained 
and  valued  in  money,  no  appeal  lies  to  this  court  from  a  judgment  of  the 
Court  of  Appeals  for  the  District  of  Columbia,  aflirming  the  decision  of  the 
Supreme  Court  of  the  district  that  the  applicant  was  not  entitled  to  a 
decree,  under  Rev.  Stat. ,  §  4915.  Durham  v.  Seymour,  161 U.  S.  235 ;  Fuller, 
C.  J.,  1896. 

31.  Interlocutory  Decrees. — The  appeal  given  by  the  7th  section  of  the 
Judiciary  Act  of  March  3,  1891,  26  Stat.  826,  828,  c.  517,  is  a  privilege  or  op- 
tion, and  in  no  way  affects  or  diminishes  the  right  of  appeal  from  the  final 
decree.  Harden  v.  Campbell  Printing  P.  <fc  M.  Co.,  33  U.  S.  App.  123  (Ist 
Cir.) ;  Putnam,  J.,  1895. 

82.    "  Jurisdiction"— Meaning  of,  in  Act  of  March  3,  1891.— Just  what 

is  meant  by  the  word  **  jurisdiction  "  in  the  first  paragraph  of  section  5,  act 
of  March  3, 1891,  has  not  yet  been  exactly  defined  by  the  Supreme  Court. 
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Bat  there  is  strong  ground  for  thinking  that  the  first  paragraph  of  that  sec- 
tion was  intended  to  apply  only  to  the  initial  questions  of  the  jurisdiction  of 
a  United  States  district  or  circuit  court,  whether  at  law  or  in  equity,  over 
the  subject-matter  and  parties,  and  not  to  questions  whether  a  court  of  e<}uity 
or  of  law  IS  the  proper  forum  for  the  working  out  of  rights  properly  within 
the  particular  Federal  jurisdiction  for  adjudication.  In  re  Mudsiu  Mining 
Company,  Limited,  81  U.  S.  App.  112  (6th  Cir.) ;  Taft,  J.,  1895. 

33.  In  Special  Proceedings,  Jurisdiction  must  Appear  in  the 
Itdcora. — In  a  special  proceeding  provided  for  by  statute,  the  jurisdictional 
facts  must  be  before  the  court;   however,  they  may  appear  either  in  the 

Sitition  or  elsewhere  in  the  record.     Washington  JRd.  Co.  v.  Coeur  (TAlene 
y,  Co.,  15  U.  S.  App.  359  c9th  Cir.) ;  Gilbert,  J.,  1894. 

34.  Can  Determine  Jurisdiction  of  Indian  Courts.— The  Circuit  Court 
of  Appeals  has  jurisdiction  to  determine  the  jurisdiction  of  the  United  States 
court  in  the  Indian  Territory,  on  a  writ  of  error,  whether  the  question  of 
iurUdiction  is  the  sole  question,  or  but  one  of  many  in  issue.  Vrabtree  v. 
Madden,  12  U.  S.  App.  159  (8th  Cir.) ;  Sanbobn,  J.,  1898. 

35.  May  Be  view  Judgment  of  District  Court.— The  words  *'  judge  of  the 
district  court  for  the  district "  contained  in  sec.  13  of  the  act  of  Sept.  13, 
18SS  (an  act  to  prohibit  the  coming  of  Chinese  laborers  to  the  United  States), 
is  equivalent  to  *'  the  district  court  for  the  district,"  and  a  writ  of  error  will 
lie  from  the  Circuit  Court  of  Appeals  to  review  its  judgment  in  a  proceeding 
under  the  said  act.  U.  8.  v.  Gee  Lee,  7  U.  S.  App.  183  (9th  Cir.) ;  Deady, 
J.,  1893. 

2.  Parties,  36-48. 

36.  On  Qround  of  Diverse  Citizenship. — ^When  the  jurisdiction  of  the 
Circuit  Court  is  invoked  solely  on  the  ground  of  diverse  citizenship,  the 
judgment  of  the  Circuit  Court  of  Appeals  is  final,  although  another  ground 
for  jurisdiction  in  the  Circuit  Court  may  be  developed  in  the  course  of  sub- 
sequant  proceedings  in  the  case.  Borgmeyer,  Administrator,  v.  IdleTj  159 
U.  S.  403 ;  Fuller,  C.  J.,  1895. 

87.  Requisite  Citizenship  and  Subject-matter.— When  the  requisite 
citizenship  of  the  parties  appears,  and  the  subject-matter  is  such  that  the 
Circuit  Court  is  competent  to  deal  with  it,  the  jurisdiction  of  that  court 
attaches,  and  whether  the  complainant's  prayer  for  relief  is  sustained,  or  the 
bill  dismissed,  either  is  a  valid  exercise  of  jurisdiction ;  and  if  any  error  is 
committed  in  the  exercise  of  such  jurisdiction,  it  can  be  remedied  only  by 
an  appeal  to  the  Circuit  Court  of  Appeals.  Smith  v.  McKay,  161  U.  S.  355  ; 
8HIRAS,  J.,  1896. 

38.  When  One  of  Several  Parties  may  Appeal.— When  a  decree  is 
several  as  to  different  defendants,  and  the  interest  represented  by  each  is 
separate  and  distinct  from  that  of  the  others,  any  party  may  appeal  sepa- 
rately to  protect  his  own  interests.  Oilfillan  v.  McKee ;  McPherson,  Executor, 
V.  JkUsKee,  159  U.  S.  303 ;  Brown,  J.,  1895. 

39.  By  Party  not  Interested.— A  part^r  to  a  decree  or  order,  who  has 
parted  with  all  his  interests  in  the  subject-matter  thereof,  and  cannot  be 
injured  by  such  a  decree,  cannot  api>eal  from  the  decree.  Mercantile  Trust 
Co.  V.  Adams  Express  Co.,  16  U.  S.  App.  37  (6th  Cir.) ;  Tapt,  J.,  1893. 

40.  Corporation  being  Created  by  Act  of  Congress,  Suit  Lies  with- 
out Beferenoe  to  Citizenship. — Writ  of  error  lies  to  a  circuit  court  of 
appeals  where  the  action  arises  under  an  act  of  Congress,  and  the  amount 
in  dispute  exceeds  $4,000,  and  the  decision  of  the  Circuit  Court  of  Appeals  is 
not  made  final  by  section  6  of  the  act  of  March  3,  1891,  c.  517.  Northern 
Pac.  R.  R.  Co.  V.  Anuito,  144  U.  S.  465 ;  Blackford,  J.  (Brewer,  Brown,  JJ., 
Dist.),  1892. 

See  Walker  ▼.  Windsor  Nat.  Bank,  66  F.  R.  80 ;  World's  Columbian  Exp.  y.  U.  S.,  60  F.  R.  667 ; 
Tbe  Alejandro,  56  F.  R.  623. 

41.  ** BeBidence "  and  "Citizenship.** — "Residence"  and  "citizenship" 
are  not  synomvmous  terms.  Danahy  v.  Nat,  Bank  of  Denison,  24  U.  S. 
App.  351  (7th  Cir.) ;  JENKINS,  C.  J.,  1894. 
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42.  Citizen  of  Ohio  can  Sue  Kentucky  Corporation.— A  Kentucky  cor- 
poration was  consolidated  with  an  Oiuo  corporation  of  the  same  name. 
lleld,  tliat  it  was  competent  for  the  complainant,  a  citizen  of  Oliio,  in  a  bill 
in  equity,  to  sue  the  corporation  in  the  Federal  court  as  a  citizen  of  Ken- 
tucky.    \ViUiavi8on  v.  Krohn,  31  U.  S.  App.  325 ;  Severens,  J.,  1895. 

43.  When  Actions  mav  be  Brought  Irrespective  of  Citizenship. — 
The  receiver  of  an  insolvent  corjx)i*ation  may  bring  actions  in  the  Federal 
court  without  regard  to  the  citizenship  of  tlie  parties  thereto,  because  his 
suit,  being  only  maintainable  on  the  authority  or  the  order  of  the  United 
States  Circuit  Court,  authorizing  him  to  bring  it,  is  one  arising  under  the 
Constitution  and  laws  of  the  United  States.  White  v.  Erving;  Ewing  v. 
Wliite,  81  U.  S.  App.  178  (6th  Cir.) ;  Per  Cue.,  1895. 

8.  Final  Decisions  and  Judgments,  44-59. 

44.  What  Decision  is  Pinal.— Where  an  appellate  court  has  correctly 
decided  the  question  upon  which  its  judgment  has  been  invoked  by  appel- 
lants, they  cannot,  as  a  matter  of  right,  require  the  court  to  consider  any 
other  questions  upon  a  petition  for  a  rehearing,  as  the  case  might  thus  be 
presented  in  parcels ;  and  tliis  principle  applies  with  peculiar  force  when 
counsel  ask  for  a  rehearing  to  enable  them  to  present  it  upon  a  theory  in  con- 
flict with  the  course  of  the  original  argument.  Memman  v.  Chicago  <Jt 
Eastern  HI  Rd,  Co,,  24  U.  S.  App.  641 ;  Baker,  J.,  1895. 

45.  Interlocutory  Order  of  a  Circtiit  Court  not  Appealable.— An  crder 
discharging  an  attachment,  when  not  a  final  judgment,  is  not  appealable, 
and  the  jurisdiction  of  the  court  granting  such  order  is  not  aflfectetl  by  any- 
thing done  in  relation  thereto.  Nichols^  Admr,  t.  Sudgins,  19  U.  S.  App. 
144  (8th  Cir.) ;  Caldwell,  J.,  1893. 

An  order  quashing  an  attachment  and  leaving  the  action  still  pending  in  the  trial  court  cannot 
be  reviewed  by  writ  of  error,  because  it  Is  not  a  final  judgment.    Hammer  v.  Scott,  60  F.  R.  843. 

46.  Only  Final  Judgments.— The  Circuit  Court  of  Appeals,  under  the 
Judiciary  Act  of  March  8,  1891,  can  review  the  judgments  of  the  Supreme 
Court  of  a  territory  only  in  cases  where  the  judgments  are  final.  Aztec 
Mining  Co,  v.  Bipley,  151  U.  S.  79 ;  Fuller,  C.  J..  1894. 

47.  Final  Judgment  Terminates  Litigation. — ^A  final  judgment  or 
decree  within  the  meaning  of  the  act  regulating  appeals  to  the  Circuit 
Court  of  Appeals  (March  8,  1891,  26  Stat.  826,  c.  517),  is  one  that  terminates 
the  litigation  on  the  merits,  so  that,  in  case  of  affirmance,  the  court  below 
will  have  nothing  to  do  but  to  execute  the  judgment  originally  rendered. 
Robinson  v.  Belt,  12  U.  S.  App.  431  (8th  Cir.) ;  Caldwell,  J.,  1893. 

48.  What  is  "Final  Decision"  within  the  Act,— The  Circuit  Court 
of  Appeals  has  appellate  jurisdiction  of  a  decision  of  the  District  Court 
allowing  the  claim  of  a  supposed  creditor  of  a  bankrupt,  upon  appeal  by  the 
assignee  ;  such  decision  being  a  finality  for  all  practical  purposes.  Duff  v. 
Carrier,  3  U.  S.  App.  553  (3d  Cir.) ;  Acheson,  J.,  1893. 

49.  What  are  "  Final  Decisions ''  under  the  Act.— A  case  cannot  be 
brought  to  this  court  by  piece-meal ;  an  order,  judgment,  or  decree,  which 
leaves  the  rights  of  the  parties  to  the  suit  affected  by  it  undetermined,  one 
which  does  not  substantially  and  completely  determine  the  rights  of  the 
parties  affected  by  it  in  that  suit  is  not  reviewable  here  until  a  final  decision 
IS  rendered ;  nor  is  an  order  retaining  or  dismissing  parties  defendant  who 
are  cliarged  to  be  jointly  liable  to  the  complainant  in  the  suit  appealable. 
But  a  final  decision  which  completely  determines  the  rights  in  the  suit 
in  which  it  is  rendered  of  some  of  the  i)arties  who  are  not  claimed  to  be 
jointly  liable  with  those  against  whom  the  suit  is  retained,  and  a  final  deci- 
sion which  completely  determines  a  collateral  matter  distinct  from  the 
general  subject  of  litigation,  and  finally  settles  that  controversy,  are  subject 
to  review  in  the  Circuit  Court  of  Apx>eal,  by  appeal  or  writ  of  error.  Stavdley 
V.  Roberts ;  Atoka  Coal  <Sb  Min.  Co,  v,  Hodges,  19  U.  S.  App.  407  (8th  Cir.) ; 
Sanborn,  J.,  1894. 
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50.  Decsision  on  a  Petition  for  Intervention  in  Foreclosure  Suit.— 
A  decision  of  a  circuit  court  on  a  petition  for  intervention  in  a  foreclosure 
suit  is  such  a ''  final  decision  "  as  is  appealable  to  the  Circuit  Court  of  Appeals. 
Central  Trust  Co.  v.  Hiawassee  Co.,  2  U.  8.  App.  1  (5th Cir.) ;  Pardee,  J.,  1891. 

In  Greea  v.  Black,  00  F.  R.  159. 160,  where  it  was  held  that  an  order  made  for  the  purpose  of 
executing  a  decree,  after  an  appeal  from  such  decree  had  been  perfected,  but  rtsserving  final 
action  until  a  commissioner  should  report  his  prooeedins»  to  the  court  at  a  subsequent  term,  is 
n-jt  a  "  fln:&l  decHsion,"  this  case  was  cited  to  the  efPect  that  a  decree  which  determines  a  collat- 
erai  matter  distinct  from  the  subject  of  litigation  and  finally  settles  it.  is  a  ''  final  decision,"  and 
in  Standley  ▼•  Roberts,  fiO  F.  R.  bU6,  840,  it  was  held  that  an  order  finally  dismissing  interpleaders 
from  a  suit  and  dismi»ing  an  auxiliary  petition  brought  by  plaintiff  to  enjoin  them  from  enforc- 
ing a  jndl^ment,  and  Tacaung  an  injunction  previously  granteid  thereunder,  were  *'  final  decisions/* 

51.  Order  Adjudging  a  Sheriff  in  Contempt.— An  order  adjudging  a 
sheriff  in  contempt  is  not  appealable,  as  it  decides  no  ultimate  rights.  King 
V.  Wooteny  2  U.  S.  App.  651  {5th  Cir.) ;  McCORMiCK,  J.,  1893. 

53.  Final  Decision  upon  One  of  Several  Causes  of  Action.— A 
petition  united  three  causes  of  action :  1.  For  the  recovery  of  the  possession 
of  land  ;  2.  For  mesne  profits ;  3.  For  partition.  Judgment  for  plaintiff  on 
the  first  cause  of  action.  Held,  a  final  judgment  as  to  the  first  cause  of 
action.  The  time  for  defendant  to  appeal  l^gan  to  run  on  the  date  of  its 
entry,  without  reMird  to  when  judgments  were  recovered  in  the  other 
causes  of  action.  Klever  v.  Seawell  (i),  22  U.  S.  App.  458  (6th  Cir.) ;  Taft, 
J.,  1894. 

58.  Order  Remanding  to  State  Court.— An  order  remanding  a  cause  to  a 
state  court  is  not  a  final  decision  of  the  Circmt  Court  within  the  meaning  of 
the  act  of  March  3,  1891  (26  Stat.  826).  In  re  Coe,  Petitwner,  6  U.  S.  App.  0 
(1st  C:ir.);  Carpenter,  J.,  1892. 

54.  Appointment  of  Beceiver  is  not  Suoh.— An  order  appointing  a 
receiver  is  not  appealable,  because  it  is  not  a  final  decision.  If  such  order 
also  contains  an  injunction,  an  appeal  from  the  order  only  raises  the  q^uestion 
whether  such  injunction  was  a  proper  auxiliary  remedy  ;  and  a  circuit  court 
of  appeals  will  not,  in  connection  therewith,  consider  the  appointment  of  a 
receiver.  Florida  Const,  Co.  v.  Young,  11 U.  S.  App.  683  (2d  Cir.) ;  Wallace, 
J.,  1892. 

55.  Appointment  of  !Eteceiver  is  not  Such.— A  decree  appointing  a 
receiver  is  not  a  final  decision.  A  decree  is  final  for  the  purposes  of  appeal, 
when  it  terminates  the  litigation  between  the  parties  on  the  merits  of  the 
case  and  leaves  notliing  to  be  done  but  enforce  by  execution  what  has 
been  determined.  Dufour  v.  Lang,  2  U.  S.  App.  477  (5th  Cir.)  ;  McCormick, 
J.,  1892. 

5G.  HeAisal  to  Remand  is  Not. — ^The  refusal  of  a  circuit  court  to  remand 
a  cause  to  a  state  court  is  not  a  final  decision  within  the  meaning  of  the  act 
of  ^larch  3,  1891  (26  Stat.  826).  Patten  v.  Cilley,  6  U.  S.  App.  9  (1st  Cir.) ; 
Webb,  J.,  1892. 

See  P&tten  v.  Cilley.  03  F.  R.  497. 

57.  Order  of  SherifE  not  an  Appealable  Decision.— In  an  action  vrhere 
goods  have  been  taken  from  a  sheriff  by  a  United  States  marshal  pursuant 
to  the  practice  of  the  statute  in  claim  and  delivery  proceedings,  an  order 
directing  their  return  to  the  sheriff  is  not  a  final  decision.  Porter  v.  David- 
son, 25  U.  S.  App.  353  (4th  Cir.) ;  Seymour,  J.,  1895. 

58.  Judgment  Dismissing  Action  for  Want  of  Jurisdiction.  —Under 
the  act  of  March  3,  1891  (26  Stat.  826,  c.  517\  the  Circuit  Court  of  Appeals  has 
no  jurisdiction  to  review  a  judgment  dismissing  an  action  on  demurrer  for 
want  of  jurisdiction.  Recourse  must  be  had  to  the  Supreme  Court.  Davis 
<jfc  Rankin  M.  Co,  v.  Barber,  18  U.  S.  App.  476  (7th  Cir.) ;  Jenkins,  J.,  1894. 

Circuit  Court  of  Appeals  has  Jarisdiction  over  auestfons  touching?  the  jurisdiction  of  tho  Cir- 
cuit Courts  unless  the  issue  has  been  made  in  the  court  below  and  certified  to  the  Supreme 
Coart.    Cabot  t.  M'Master,  65  F.  R.  S84.     Limited  in  King  v.  McLean  A.  of  M.  G.  H.,  64  F.  R.  827. 

59.  Final  Decision  of  Collateral  Matter.— The  term  **  final  decision"  in 
the  statute  creating  circuit  courts  of  appeals  does  not  mean,  necessarily,  only 
such  decisions  or  decrees  as  finally  determine  all  the  issues  presented  by 
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the  pleadings,  but  also  applies  to  a  final  determination  of  a  collateral  matter 
^  distinct  from  the  general  subject  of  litigation,  affecting  only  the  parties  to 
the  particular  controversy,  and  finally  determining  the  controversy.  Brush 
Eke,  Co,  V.  California  E.  L.  Co.,  7  U.  S.  App.  208  (9th  Cir.)  ;  Knowles,  J., 
1802. 

4.  Final  Decrees,  60-77. 

60.  Only  from  Final  Decrees.— To  authorize  an  appeal  the  decree  must  be 
final  in  all  matters  within  the  pleadings,  so  that  an  affirmance  of  the  decree 
will  end  the  suit.  Chicago  cfc  O.  R.  R,  Co,  v.  McCammon  (7),  18  U.  S.  App. 
628  (7th  Cir.) ;  Jenkins,  J.,  1804 ;  Chicago  <&  O,  R,  R,  Co,  v.  McCammon  (i'), 
18  U.  S.  App.  700  (7th  Cir.) ;  Jenkins,  J.,  1804. 

61.  What  is  a  '^  Final  Decree."— A  decree  or  judgment  to  be  final,  for  the 
purposes,  on  an  appeal  or  writ  of  error,  must  leave  the  case  in  such  a  condition 
that  if  there  be  an  afiirmance,  the  lower  court  will  have  nothing  to  do  but  to 
execute  the  decree  or  judgment  it  has  already  entered.  Merriman  v.  Chicago 
&  Eastern  Illinois  Railroad  Company ,  24  U.  S.  App.  420  (7th  Cir.)  ;  Bakeb, 
J.,  1804. 

62.  "  Final  Decrees  "  must  Terminate  the  Litigation.— A  decree  to  be 
final  within  the  meaning  of  the  term  **  final  decision  "  as  used  in  the  acts 
giving  this  court  jurisdiction  on  appeal  (26  Stat.  826, 828,  c.  617),  must  termi- 
nate the  litigation  on  its  merits,  so  that  if  there  should  be  an  alfirmance  the 
court  below  would  have  nothing  to  do  but  execute  the  decree  it  had  already  ren- 
dered.   Desvergers  v.  Parsons,  28 U.  S.  App.  230  (5th  Cir.) ;  Pabdee,  J.,  1804. 

63.  Decree  Directing  Payment  and  Ordering  Execution  is  Such. — A 

decree  directing  the  payment  of  a  specified  sum  of  money  and  ordering  im- 
mediate execution  is  a  final  one,  ana  the  fact  that  there  are  more  than  one 
defendant,  between  whom  has  not  been  adjudicated  the  proportion  to  be  paid 
by  each,  presents  no  adequate  reason  for  delaying  the  execution.  The  Juert, 
26  U.  S.  App.  63  (2d  Cir.);  Shipman,  J.,  1804. 

64.  Order  Beftising  to  Grant  a  Bestraining  Order.— The  refusal  by  the 
Circuit  Court  to  grant  a  restraining  order  does  not  come  within  the  excep- 
tion as  to  interlocutory  orders  (act  of  March  8, 1801 ;  26  Stat.  826,  828,  c.  517, 
§  7),  since  it  neither  grants  nor  continues  an  injunction.  Therefore  there 
can  be  no  appeal  from  such  order.  Robinson  v.  Wilmington,  8  U.  S.  App.  541 
(4th  Cir.) ;  Simonton,  J.,  1804. 

65.  Decree  to  Pay  Costs  is  Final. — A  decree  made  by  a  circuit  court  direct- 
ing that  the  complainant  be  paid  his  costs  and  expenses  out  of  a  fund,  the 
fund  meanwhile  remaining  in  court  in  course  of  administration,  is  pro  tanto 
a  final  decree,  from  which,  if  the  amoimt  be  sufficient,  an  appeal  will  lie. 
Jacksonville,  Tampa,  etc,  Ry,  Co,  v.  Bitbee,  13  U.  S.  App.  377  (5th  Cir.); 
Per  Cur.,  1803. 

66.  Execution  Orders  not  Final  Decree.— A  decree  terminating  litigation 
and  leaving  notliing  to  be  done  except  to  carry  it  into  execution  is  a  final 
decree  ;  and  when  orders  are  made  concerning  the  execution,  and  an  appeal 
taken,  not  specifving  that  it  is  from  such  decree,  and  after  the  time  limited 
for  taking  appeals,  only  errors  in  such  subsequent  orders  can  be  considered  ; 
it  is  not  an  appeal  from  tlie  decree  itself.  Ixmg  v.  Maxwell,  8  U.  S.  App.  484 
(4th  Cir.) ;  Fuller,  C.  J.,  1804. 

67.  From  Decree  Determining  the  Bights  of  Parties.— -Where  a  de- 
cree adiudicates  that  a  judgment  for  damages  against  a  railroad  company 
shall  take  priority  and  preference  over  bonds  and  a  mortgage  made  by  it, 
and  decrees  that  the  priority  and  preference  must  be  provided  for  and 
secured  in  any  order  of  sale  thereafter  to  be  made  of  the  property  and  fran- 
chises of  the  railroad  company,  an  appeal  will  lie  because  such  decree  de- 
termines the  rights  of  the  parties.  Central  Trust  Co,  of  N,  Y,  v.  Madden, 
25  U.  S.  App.  430  (4th  Cir.) ;  Chief  Justice,  1805. 

68.  What  is  not  Final  Decree.— A  decree  of  a  circuit  court  which  falls 
short  of  fulfilment  of  the  decision  of  the  Supreme  Court,  and  fails  to  secure 
to  the  successful  litigant  the  relief  to  which  he  is  decreed  to  be  entitled,  is 
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not  a  final  decree,  and  does  not  preclude  the  Circuit  Court  from  further  ac- 
tion, even  at  a  subsequent  term.  The  Circuit  Court  cannot  lose  the  power 
to  obey  the  mandate  of  the  superior  court  to  its  full  extent  by  a  partial 
compliance.  Moran  v.  Scfux>ling'8  Admr.y  29  U.  S.  App.  71  (9th  Cir.) ;  Gil- 
bert, J.,  1894. 

63.    Final  Decree— Order  of  Injunction  is  not,  if  there  be  a  B.efer<« 

enoe  to  a  Master  for  Taking  an  Account.— A  decree  of  a  circuit  court 

of  the  United  States,  whicli  adjudges  the  validity  of  a  patent  sued  on,  and  an 

injunction  termed  perpetual,  against  infringers,  and  refers  the  matter  to  a 

master  for  taking  an  account,  is  not  a  final  decree,  from  which  an  appeal 

can  be  taken  under  S  6,  Judiciary  Act  of  1891.    It  is  an  interlocutory  decree, 

from  which  an  appeal  would  lie  under  §  7  of  the  Judiciary  Act.    Jones  Co,  v. 

Munger  Mfg.  Co,,  2  U.  S.  App.  188  (5th  Cir.) ;  Pardee,  J.,  1892. 

Approved  and  followed  in  Richmond  v.  Atwood,  58  F.  R.  22,  but,  see  contra,  Columbus  Watch 
Co.  ▼.  Bobbins,  52  F.  R.  838,  341.  This  case  is  cited  among  others  showing  a  divergence  of  opinion, 
in  Electric  Mfg.  Co.  v.  Edison  E.  Co.,  61  F.  R.  837. 


70.  Final  Decision— Decree  Determining  Right  to  an  Account  is  Not.— 
A  decree  determining  the  right  of  a  complainant  to  an  account  and  settling 
the  principles  u|>on  which  the  account  should  be  taken,  is  an  interlocutory 
decree,  from  which  no  appeal  lies.  Pittsburgh,  C.  <&  St,  L,  Ry.  Co,  v.  Balti- 
more <fc  Ohio  R,  R.  Co,,  22  U.  S.  App.  359  (6th  Cir.) ;  LURTON,  J.,  1894. 

71.  Order  for  Cancellation  of  Bonds— When  not  Final.— A  decree  order- 
ing the  cancellation  of  bonds  illegally  outstanding  is  not  a  final  decree, 
when  at  the  same  term  the  court  allowed  a  petition  for  a  rehearing  and  re- 
ferred same  to  a  master,  and  adjourned  the  term  of  court,  leaving  the  matter 
open.  Florida,  C.  <St  P.  R.  R,  Co.  v.  Tavares,  O,  <&  A.  R.  R,  Co.,  23  U.  S.  App. 
863  (5th  Cir.) ;  Pardee,  J.,  1894. 

72.  Interlocutory  Order  of  Injunction— What  Does  not  Constitute.— 
In  a  suit  brought  in  the  Circuit  Ck)urt  for  the  infringement  of  letters  patent, 
after  a  hearing  on  the  pleadings  and  proof,  the  court  filed  an  opinion  in  favor 
of  the  complainants,  closing  with  the  words  "  Decree  for  complainants." 
No  order  of  iniunction  wa»  entered  on  this  opinion,  but  a  perpetual  injunc- 
tion was  issuea.  Defendants  were  allowed  an  appeal,  after  which  the  in- 
junction was  dismissed.  Appellants  moved  that  the  appeal  be  dismissed  with- 
out costs.  Held,  that  the  docket  entry  **  opinion,  decree  for  complainants  " 
does  not  constitute  a  decree  for  an  injunction  required  to  give  the  (Dircuit 
Court  of  Appeals  jurisdiction .  N or  can  the  docket  entry  be  aided  by  reference 
to  the  opinion.  Tlie  appeal  was  taken  prematurely.  Herrick  v.  Cutcheon,  5 
U.  S.  App.  250  (1st  Cir.)  ;  Per  Cur..  1892. 

That  a  decree  which  shows  only  that  certain  claims  of  a  patent  were  sustained  does  not  include 
ca  adjudication  that  the  other  claims  were  invalid ;  Mack  y.  Levy,  GO  F.  R.  753. 

73.  Power  to  Modify  a  Decree.— When  the  appellate  court  differs  from 
the  conclusions  of  the  lower  court  in  allowing  interest  on  damages  awarded 
in  a  libel  resulting  from  a  collision,  the  appellate  court  may  modify  the  de- 
cree, and  exclude  the  item  of  interest.  The  North  Star,  22  U.  S.  App.  242 
(6th  Cir.) ;  Taft,  J.,  1894. 

74.  May  Enter  Betrospective  Decree.— Where  the  Circuit  Court  of  Ap- 
peals properly  takes  jurisdiction  on  appeal  from  a  final  decree,  it  has  power 
to  go  lieyond  a  mere  reversal,  and  to  enter  such  a  decree  as  should  have  been 
entered  by  the  court  below  as  appearing  in  the  record.  Potter  v.  Beat,  5 
U.  S.  App.  49  (1st  Cu:.);  Putnam,  J.,  1892. 

75.  Decision  Finally  Disposine  of  Property.— An  order,  confirming 
the  report  of  a  receiver,  appointed  on  the  application  of  a  judgment  creditor, 
to  seU  property,  is  api)eidable,  being  one  that  finally  disposes  of  the  posses- 
sion and  ownership  of  property.  New  Orleans  v.  Peake,  2  U.  S.  App.  403 
(5th  Cir.) ;  Pardee,  J.,  1892. 

76.  When  Judgments  are  Final.— Under  §  6  of  the  Judiciary  Act  of  March 
3, 1891.  the  decrees  and  judgments  of  the  (Circuit  Courts  of  Appeal  are  final 
when  its  jurisdiction  over  the  intervener's  petition  from  the  decree  upon 
which  the  appeal  was  taken  is  clearly  referable  to  its  jurisdiction  of  a  suit 
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in  equity  depending  wholly  upon  diverse  citizenship.  Rouse  v.  Homsby, 
161  U.  y.  588 ;  FULLER,  C.  J.,  1896. 

77.  Decree  Dismissing  Parties  to  Auxiliary  Bill— When  Pinal.—Where 

a  decree  dismisses  the  complainants  in  an  auxiliary  bill  entirely  from  the 
case,  and  also  dismisses  a  number  of  defendants  to  that  bill,  it  is  a  finality,  as 
far  as  the  parties  dismisued  are  concerned,  and  appealable.  Grant  v.  East  d: 
West  R.  Co,  of  Ala,,  2  U.  S.  App.  182  (5th  Cir.) ;  McCORMiCK,  J.,  1892. 

5.  Interlocutory  Orders  and  Decrees,  78-62. 

78.  Interlocutory  Order  not  Reviewable.— The  action  of  the  Circuit 
Court  in  refusing  the  appointment  of  a  receiver  cannot  be  assigned  as  error. 
It  is  not  such  an  order  as  constitutes  the  basis  for  an  appeal.  Eastern  Build' 
ing  and  Loan  Association  v.  Denton,  81  U.  S.  App.  187  (6th  Cir.) ;  Severexs, 
J.,  1895. 

79.  Interlocutory  Order  Construed.— Sec.  7  of  act  of  Congress  of  March 
3,  1891  (36  Stat.  826,  c.  517),  provides  for  appeals  to  the  Circuit  Court  of  Appeals 
from  an  interlocutory  order  or  decree,  granting  or  constiaiing  an  injunction. 
The  term  "  interlocutory  order  or  decree  '*  was  used  in  its  broadest  sense,  and 
it  was  the  purpose  of  Congress  to  confer  the  right  of  appeal  from  an  order 
granting  an  injunction  at  any  stage  of  the  proceeding.  Richmond  v.  Atirood 
{2),  5  U.  S.  App.  151  (1st  Cir.)  ;  Aldrich,  J.,  1892. 

See  In  re  Cllley,  68  F.  R.  981  ;  Davis  Elec.  W.  v.  Edison  E.  W.,  00  F.  R.  277. 

80.  Interlocutory  Decree— Kot  Beviewable  Except  on  Appeal  f^om 
Final  Decree. — Tlie  Circuit  Court  of  Appeals  has  no  jurisdiction  to  enter- 
tain an  appeal  from  an  order  requiring  payment  of  a  fine  for  contempt  in 
violating  an  interlocutory  injunction,  because,  if  considered  as  part  of  wlist 
was  done  in  the  original  suit,  it  is  interlocutory,  and  can  only  be  corrected 
on  appeal  from  a  final  decree.  If  it  be  regarded  as  an  independent  pro- 
ceedmg,  in  effect  a  judgment  in  a  criminal  case,  and  where  there  is  no  writ 
of  error  or  bill  of  exceptions,  the  court  is  not  called  upon  to  decide  whether 
the  order  is  a  criminal  judgment.  Oould  y. 'Sessions  (;?),  26  U.  S.  App.  3G8 
(2d  Cir.) ;  Wallace,  J.,  1894. 

81.  Order  Beftising  to  Dissolve  Injunction  is  not  Interlocutory  Order. 
— An  order  denying  a  petition  for  the  dissolution  of  an  injunction,  granted  on 
the  hearing  of  the  merits  on  the  bill,  is  not  an  interlocutory  order  or  decree 
of  continuance  within  the  meaning  of  sec.  7  of  act  of  Congress  of  March  8. 1 891 
(26  Stat.  826,  c.  517).  Boston  <fc  Albany  R,  Co.  v.  Pullman's  P,  C,  Co,,  5 
U.  S.  App.  94  (1st  Cir.)  ;  Putnam,  J.,  1892. 

Blstinj^ished  in  Chicago  Dollar  Directory  Co.  v.  Chicaep  D.  Co.,  65  F.  R.  465. 

82.  May  Appeal  trom.  Iigunction  Decree.— On  appeal  fix>m  an  inter- 
locutory decree  granting  an  injunction,  the  Circuit  Court  of  Appeals  has  juris- 
diction to  review  the  merits  of  the  case.  Piedmont  Cable  Co,  v.  Pacific  Cable 
Ry.  Co.,  15  U.  S.  App.  216  (9th  Cir.) ;  McKenna,  J.,  1893. 

6.  Final  Orders,  83-89. 

83.  Order  Placing  the  Matter  in  Hands  of  Master  is  Pinal.—Where  an 
order  has  been  made  directing  a  master  to  examine  certain  papers,  and  di\nde 
and  distribute  them,  this  is  a  final  order,  as  the  matter  is  placed  bcvond  the 
control  of  the  parties  and  of  the  court,  and  the  Circuit  Court  of  Appeals  has 
jurisdiction.    Potter  v.  Real,  5  U.  S.  App.  49  (1st  Cir.) ;  Putnam,  J.,  1892. 

As  to  a  decree  which  determines  a  collateral  matter  distinct  from  the  greneral  subject  of  Utijra- 
tlon  bemRsubiect  to  review  in  the  Circuit  Court  of  Appeals  ;  Gunn  v.  Black,  6'J  F.  R,  ICO; 
Standley  v.  Roberts,  59  F.  R.  840.  ^^^ 

64.  Order  Dissolving  Attachment  is  Such.— An  action  at  law  had  been 
begun.  The  plaintiff  had  attached  property  belonging,  as  supposed,  to  the 
defendants.  The  garnishee  appeared  and  claimed  the  property.  After 
judgment,  an  order  was  made  dissolving  the  attachment.  Held,  to  l>o  a 
final  order.    Salmon  v.  Mills,  27U.  S.  App.  732  (8th  Cir.);  Sanborn,  J.,  1895. 
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S5.  Order  to  Stay  Proceedings  is  Final  and  Appealable.— During  a 
suit  for  the  foreclosure  of  a  mortgage  and  appointment  of  a  receiver,  a 
company  owning  stock  in  the  defendant  corporation  intervened,  and  at  the 
prayer  of  the  intervener  an  order  was  grantea  staying  all  proceedings.  Helcl^ 
an  order  to  stay  all  proceedings  is  an  order  granting  an  injunction  within 
the  meaning  of  act  of  Congress,  March  31, 1801  (2GStat.  c.  517,  sec.  7),  and  is 
therefore  appealable  to  Circuit  Court  of  Appeals.  Pennsylvania  Co.,  etc,  v. 
American  Construction  Co,,  2  U.  S.  App.  606  (5th  Cir.) ;  McCoRjacK,  J.,  1803. 

86.  Appeal  from  Iigunction  Order— When  Allowed.— On  appeal  from  an 
interlocutory  order  granting  an  injunction,  the  action  of  the  trial  court 
should  not  oe  reviewed  unless  it  is  made  clearly  to  appear  that  its  action  was 
improvident  and  hurtful  to  the  appellant.  Workmen's  Council  v.  U.  8,,  13 
U.  S.  App.  426  (5th  Cir.) ;  McCoRMiCK,  J.,  1803. 

See  Daria  Elec.  Wks.  v.  Edison  Elec.  L.  Co.,  GOF.  R.  277. 

87.  Order  in  an  Action  still  Pending  is  not  Final.— Where  the  principal 
action  is  still  pending,  an  order  quashing  an  attachment  is  not  a,  final  decision, 
within  the  meaning  of  §  6  of  the  act  of  March  3,  1801,  creating  the  Circuit 
Court  of  Appeals.  Hence  such  an  order  cannot  be  reviewed  by  writ  of  error. 
Hamner  v.  Scott,  10  U.  S.  App.  630  (8th  Cir.) :  Caldwell,  J.,  1804. 

83.  Order  Granting  Interlocutory  Ii^unction  is  not  Final.— Under 
g  7  of  act  of  March  3, 1801,  26  Stat.  826,  c.  517,  creating  the  Circuit  Court  of 
Appeals,  a  decision  upon  an  appeal  from  an  interlocutory  order  granting  an 
injunction  is  not  conclusive  upon  the  lower  court  in  the  final  determination 
of  the  case ;  all  that  is  determined  by  such  a  decision  is  that  the  order 
appealed  from  was  a  proper  one  when  made,  and  should  therefore  be 
amrmed  subject  to  the  discretion  of  the  court  to  modify  or  annul  it. 
Andrews  v.  Nat.  F,  &  P.  W.,  Ltd.,  24 U.  S.  App.  81  (7th  Cir.) ;  Woods,  J.,  1804. 

89.  Power  to  Consider  an  Appeal  from  Ii^unotion  Order.— On  an 
appeal  to  the  Circuit  Court  of  Appeals,  imder  section  7  of  act  of  March  3, 
1891,  from  an  order  granting  an  injunction  pendente  lite  against  the  in- 
fringement of  a  patent,  it  was  held  that  while  the  court  could  not  pronounce 
any  final  -judgment  or  decree  on  the  merits  of  the  controversy,  it  miglit 
incidentally  consider  the  question  relating  to  the  validity  of  a  patent,  as 
well  as  all  other  facts  bearing  upon  the  propriety  of  sustaining  or  dissolving 
the  injunction  awarded.  Blount  v.  Sociite  Anonyme,  etc.,  6  U.  S.  App.  335 
(6th  Cir.) ;  Jackson,  J.,  1G02. 

7.  Questions  op  Law,  00-08. 

90.  What  is  Considered  upon  Appeal.— The  findings  of  a  trial  court  have  the 
effect  of  a  jury  verdict  (g§  640  and  700  of  the  Rev.  Stat.).  It  is  a  specific  state- 
ment of  the  ultimate  facts  proved  by  the  evidence  determining  the  issues 
and  essential  to  sustain  tlie  judgment.  In  considering  a  special  finding  of 
facts,  a  Federal  appellate  tribunal  can  only  consider  whether  the  facts  found 
in  law  support  the  judgment,  and  cannot  examine  the  evidence  to  ascertain 
whether  a  finding  of  facts  be  thereby  justified.  Jenks's  Administrator  v. 
Stapp,  9  U.  S.  App.  84  (7th  Cir.) ;  Jenkins,  J.,  1802. 

See  Ahlhauaer  t.  Butler  et  al.,  68  F.  R.  TTS. 

91.  Only  Questions  of  Law  Considered.— On  an  assignment  of  error  the 
court  IS  confined  to  a  consideration  of  questions  of  law,  and  cannot  go  into 
the  question  of  tlie  weight  of  evidence  that  has  been  properly  admitted. 
Where  no  exceptions  are  taken  to  the  charge,  and  no  request  is  made  to  hold 
that  there  was  no  evidence  on  one  or  more  given  issues,  no  (question  of  law 
is  presented  UT)on  appeal.  Harper  and  Reynolds  Co.  v.  l\'ilgus,  16  U.  S. 
App.  143  (0th  Cir.) ;  Gilbert,  J.,  1803. 

93.  Only  Questions  of  Law  Beviewable.— A  circuit  court  of  appeals, 
upon  writ  of  error,  can  review  only  errora  of  law  of  the  court  below.  Hall 
v.  Houghton  iSb  Upp  Mercantile  Co.,  19  U.  S.  App.  644  (8th  Cir.) ;  Sanborn, 
J.,  1894. 

93.  Questions  of  Law  Only.  —  A  circuit  court  of  appeals  has  no  power 
under  the  Judiciary  Act  of  1801,  to  certify  the  whole  case  to  the  Supreme 
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Court  of  the  United  States,  but  can  only  certify  distinct  points  or  propo6iti(»ifl 
of  law  unmixed  with  questions  of  fact  or  of  mixed  law  and  fact,  uraver  t. 
Faurot,  163  U.  S.  435 ;  Fuller,  C,  J.,  1896. 

94.  Facts  and  Conolusions  of  Law  Only.— An  agreed  statement  of  facts 
which  will  be  accepted  as  the  equivalent  of  a  special  finding  of  facts  must 
relate  to  and  submit  the  ultimate  conclusions  of  facts,  and  not  be  a  recital  of 
evidence  or  of  circumstances  which  mav  tend  to  prove  the  ultimate  facts, 
or  from  which  they  may  be  inferred.  Kentucky  Life  and  Accident  Ins,  Co, 
v.  Hamilton  (J*),  22  U.  S.  App.  648  (6th  Cir.)  ;  LuRTON,  J.,  1804. 

05.  What  is  a  Question  of  Law. — On  an  appeal  from  a  circuit  court  of 
appeals  to  the  Supreme  Court  of  the  United  States  the  certification  amounted 
to  no  more  than  an  inquiry  as  to  whether,  in  the  opinion  of  the  Supreme 
Court,  there  was  an  irreconcilable  conflict  between  two  of  its  previous  judg- 
ments, and  a  request,  if  that  should  be  held  to  be  so,  that  an  end  be  put  to 
that  conflict ;  held,  under  the  Judiciary  Act  of  1801,  not  to  be  a  question  or  a 
proposition  of  law  in  a  particular  case  on  which  the  Supreme  Court  are  re- 
quired to  give  instructions.  Graver  v.  Fauroty  162  U.  S.  435 ;  Fuller, 
C.  J.,  1806. 

06.  Question  of  Law—When  Beyiewable.— No  question  of  law  can  be 
reviewed  upon  a  writ  of  error,  unless  the  facts  are  found  by  a  jury  or  are  ad- 
mitted by  tlie  parties  upon  a  case  stated,  or  unless  it  arises  upon  the  process, 
pleadinp:s,  or  judgment.  Smith  v.  Delano^s  Executor,  5  U.  S.  App.  240  (1st 
Cir.);  Putnam,  J.,  1808. 

07.  No  Question  of  Law  Baised,  Decree  will  be  Affirmed.— Where 

no  question  of  law  is  raised  by  the  record,  or  suggested  by  the  argument  sub- 
mitted in  behalf  of  the  appellant,  the  decree  will  be  affirmed.  The  Mary 
Lenahan,  28  U.  S.  App.  03  (3d  Cir.);  Dallas,  J.,  1804. 

08.  Bestriotion  to  Questions  of  Law  does  not  Apply  to  C.  C.  App. 

— The  law  limiting  the  Supreme  Court,  on  an.  appeal  m  admiralty,  to  a  re- 
view of  the  findings  of  the  Circuit  Court  on  questions  of  Ir-w  merely,  does  not 
apply  to  the  Circuit  Court  of  Appeals.     The  FOrtland  and  the  State  cf  Cali- 
fornia, 7  U.  S.  App.  20  (0th  Cir.) ;  Deady,  J.,  1802. 
See  Clark  v.  Five  Hundred  and  Five  Thousand  Feet  of  Lumber,  65  F.  R.  242. 

8.  Questions  op  Fact,  99-115. 

99.  General  Finding  not  Subject  to  Beview.— In  an  action  at  law,  tried 
bj  the  court  without  a  jury,  the  trial  court,  having  refused  a  number  of  propo- 
sitions, some  of  law,  and  some  of  fact,  made  a  general  finding  for  the  plain- 
tiff, and  ordered  judgment  accordingly.  The  assignment  of  errors  contained 
specifications  to  the  effect  that  the  court  erred  in  refusing  each  of  the  propo- 
sitions submitted,  and  that  there  had  been  no  violation  of  the  condition  upon 
which  certain  sales  were  made  by  the  plaintiff  in  error  to  the  defendant  in 
error.  Held,  (1)  that,  under  Rev.  Stat.,  §§  649  and  700,  no  question  in- 
volved in  a  general  finding  hj  the  court  in  a  case  at  law,  when  a  jury  has 
been  waived,  can  be  the  subject  of  review ;  and  (2)  that  the  refusal  of  the 
court  to  adopt  certain  conclusions  of  law  was  not  reviewable.  DistUlitxg 
&  Cattle  Feeding  Co,  v.  Oottachalk  Co.,  34 U.  S.  App.  638  (7th  Cir.) ;  Woods, 
J.,  1895. 

100.  Eindings  of  Fact  by  Court  without   Jury  not  Reviewable.— 

A  finding  of  facts  by  the  court,  in  cases  at  law,  like  the  verdict  of  a  jurv, 
cannot  l)e  reviewed  on  appeal  or  writ  of  error.  Fancdl  v.  Sturgesa  9  U.  fe. 
App.  405  (7th  Cir.)  ;  Per  Ctjr.,  1893. 

101.  Findings  of  TaGt  not  Beviewable.— Where  a  (question  is  excluded 
from  tlie  consideration  of  the  jury,  because  not  sufficiently  averred  in  the 

? leadings,  no  question  in  regard  to  it  is  raised  by  writ  of  error.     Fisher  v. 
T,  S,  Nat.  Bk.,  26  U.  S.  App.  448  (2d  Cir.)  ;  Lacombe,  J.,  1894. 

102.  On  Facts  and  no  Error  Appearing.— When  a  case  is  decided  by  a 
lower  court  on  the  facts,  and  no  error  appears  in  the  decision,  the  judgment 
will  be  affirmed.    Evans  v.  State  Bank,  141  U.  S.  107  ;  Fuller,  C.  J.,  1891. 
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Wben  the  court  belo^  has  considered  conflictiiig  evidence,  and  made  its  finding  and  de> 
cree  tbareon,  they  must  be  taken  as  presumptively  correct,  and  uniess  an  obvious  error  has  in- 
tervened in  the  application  of  the  law,  or  in  the  consideration  of  the  evidence,  the  decree 
shonld  be  permitted  to  stand.  Warren  v.  Burt,  68  F.  K.  100 ;  Parson  v.  Brown,  01  F.  R.  883 ; 
Gunn  V.  Black,  60  F.  R.  153 ;  York  v.  Tyier,  21  Dist.  of  Col.  Srs. 

lOa  QneetioD  of  Fact  Alone  where  Evidence  is  Conflicting.— Where, 
upon  consideration  of  all  the  evidence  in  a  case,  there  appears  to  be  room  for 
a  difference  of  opinion  as  to  the  material  facts  in  issue,  this  court  will  not 
reverse  a  judgment  upon  a  question  of  fact  alone.  Lem  Hing  Dun  v.  U,  S,  {^); 
Lee  Foo  v.  U.  S,;  Lum Suey  Cheong  v.  U.  S,;  Toy  Qyxmg  Teung  v.  V,  S.,!  U.  S. 
App.  31  (9th  Cir.) ;  Hanford,  J.,  1892. 

101  AKThen  Circuit  Court  of  Appeals  may  Consider  Only  the  Pacts.— 
If,  in  an  action  at  law  tried  by  tfie  Circuit  Court  of  the  United  States,  with- 
out a  jury,  under  §  G49  Rev.  Stat.,  the  Circuit  Court  makes  a  special  finding 
as  to  whether  an  attoraey  is  guilty  of  negligence  in  his  management  of  a 
suit ;  the  only  question  that  a  circuit  court  of  appeals  is  permitted  to  con- 
sider on  a  writ  of  error  is  the  suflBciency  of  the  facts  found  to  support  the 
judgment.    Ahlhauser  v.  Butler,  24  U.  S.  App.  95  (7th  Cur.)  ;  BUNN,  J.,  1894. 

!05.  G^eneral  Finding  Equivalent  to  Finding  of  Jury.— When  a  case 
is  tried  by  the  court  without  a  jury,  a  general  finding  of  the  court  has  the 
same  effect  as  the  verdict  of  a  jury,  and  is  conclusive  in  this  court  as  to  the 
facts.  Bowden  v.  Buniham;  Bamea  v.  BumJiam,  19  U.  S.  App.  448  (8th 
Cir.) ;  Caldwell,  J.,  1894. 

Sne  Citizens'  Bank  of  Wichita  v.  Farwell,  68  F.  R.  110 ;  National  Bank  of  Commerce  v.  First 
National  Bank,  61  F.  R.  610. 

103.  Verdict  is  Final  where  Evidence  is  Conflicting.— The  evidence 
set  forth  in  the  record  of  an  action  at  law  is  sufficient  to  justify  a  verdict. 
The  Circuit  Court  of  APP^stls,  on  a  proceeding  in  en*or,  will  not  weigh  con- 
iliction  of  evidence.  Tne  verdict  of  a  jury  is  conclusive  upon  the  issue. 
Insurance  Co.,  etc.,  v.  Johnson,  37 U.  S.  App.  413  (6tli  Cir.) ;  Taft,  J.,  1890. 

107.  Verdict  upon  Conflicting  Testimony  will  not  be  Disturbed.— 
Where  an  appeal  involves  only  a  question  of  fact,  and  tlie  testimonv  in  the 
record  is  conflicting,  and  its  value  wholly  dependent  upon  the  credibility  of 
witnesses  and  no  preponderance  appears,  the  Circuit  Court  of  Appeals  is 
not  justified  in  disturbing  the  conclusions  of  the  lower  court.  The  P.  L 
Nevitis  and  The  Wideawake,  26  U.  S.  App.  482  (2d  Cir.) ;  Per  Cur.,  1895. 

lOS.  Finding  of  U.  S.  Court  Like  a  Verdict.— A  finding  by  a  trial  court 
upon  questions  of  fact,  in  a  case  at  law,  has  the  same  effect  as  the  verdict  of 
a  jury,  and  is  not  reviewable  upon  a  writ  of  error.  Skinner  v.  Franklin 
County,  9  U.  S.  App.  676  (7th  Cir.);  Woods,  J.,  1893. 

100.  Finding  of  Facts  Equivalent  to  a  Verdict.— The  opinion  of  the 
Circuit  Court  containing  an  ultimate  finding  that  on  all  the  evidence  the 
judge  finds  the  issues  for  the  plaintiff  and  against  the  interpleader,  cannot 
be  treated  with  the  admitted  facts  as  tantamount  to  a  special  finding  of  the 
facts  by  the  Circuit  Coiui;,  but  must  be  regarded  as  the  equivalent  of  a 
general  verdict  of  a  jury  which  cannot  be  reviewed  on  appeal  to  the  U.  S. 
Circuit  Court  of  Appeals,  except  as  to  the  question  whether  the  judgment 
rendered  was  clearly  autliorized  by  the  pleadings,  in  the  absence  of  any 
exception  to  the  admittance  or  exclusion  of  ex-idence  or  the  giving  or 
refusing  of  instructions.  Adkins  v.  W.  &  J,  Sloane,  a  Corporation  (i),  19 
U.  S.  App.  573  (8th  Cir.) ;  Thayer,  J.,  1894. 

110.  No  Power  to  Beyiew  a  Verdict  of  Facts  even  if  against  Weight 
of  Evidence. — An  appeal  was  taken  on  the  ground  that  certain  evidence 
was  insuflScient  to  eert;ablish  the  finding  of  the  jury:  Held,  that  the  evi- 
dence was  sufficient  not  only  to  authorize,  but  to  require,  tlie  judge  to  sub- 
mit the  cause  to  the  jury,  and  that  the  court,  even  if  such  verdict  was 
against  the  weight  of  evidence,  had  no  right  to  disturb  it.  Loewer  v.  Harris, 
Administratrix,  14  U.  S.  App.  615  (2d  Cir.);  Wallace,  J.,  1893. 

111.  Finding  of  Facts,  Contrary  to  the  Evidence,  may  be  Set  Aside.— 
When  the  law  has  charged  a  tribunal  with  the  duty  of  examining  the  testi- 
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mony  and  ascertaiiUD^  the  facts,  the  facts  bo  found  will  not  be  set  aside 
iinless  clearly  in  conflict  with  the  weight  of  the  evidence  upon  which  they 
are  found.  Metropolitan  National  Bank  v.  Rogers,  8  U.  S.  App.  406  (3d  Cir.)'; 
BXJPPINQTON,  J.,  1898. 

112.  When  Essential  Facts  are  not  Found  by  Jury,  Court  will 
Remand. — ^When,  in  a  special  verdict,  the  essential  facts  are  not  found  dis- 
tinctly by  the  jury,  the  appellate  court  will  remand  the  cause  for  a  venire 
de  novo,  although  there  is  sufficient  evidence  to  establish  such  essential 
facts.     Ward  v.  Cochran,  150  U.  S.  597  ;  Shiras,  J.,  1898. 

118.  Judgment  Rendered  on  Uncertain  Plea  may  be  Reversed.— Where 

in  an  action  at  law,  tried  by  the  court  witliout  a  jury,  under  Rev.  St.,  g  700, 
the  court  overruled  demurrei*s  to  pleas,  but  made  no  special  findings  of  fact, 
and  it  cannot  be  determined  wheuier  a  certain  plea  which  may  have  been 
sustained  erroneously  was  not  relied  on  in  giving  judgment,  such  judgment 
may  be  reversed  if  any  plea  has  been  erroneously  sustained.  Miller  v. 
Houston  City  Street  Ry.  Co.,  18  U.  S.  App.  57  (5th  Cir.);  Locke,  J.,  1893. 

114.  Judgment  not  Sustained  by  Facts  may  be  Reviewed.— Where 
the  iua/a:ment  of  a  court  in  a  case  tried  without  a  jury  was  entirely  ba£e<l 
on  tne  terms  of  a  certain  agreement  between  the  parties,  which  agreement 
was  neither  set  out  nor  its  substance  stated  in  tne  findings  of  fact,  sudi 
judgment  should  be  reversed,  as  it  is  not  sustained  by  the  facts  found. 
Citizens'  Bank  of  Wichita  v.  FanceU  (/),  13  U.  S.  App.  489  (8th  Cir.);  Caij>- 
WELL,  J.,  1893. 

115.  Habeas  Corpus  by  Unsound  Petitioner  is  a  Federal  Question. — 
Where  the  issue  is  whether  or  not  the  petitioner  is  of  unsound  mind  to  sudi 
extent  tliat  he  is  incapable  of  self-control,  or  self-care,  or  needs  hospital 
treatment,  and  that  he  is  entitled  to  his  libertv  on  the  ground  tliat  restraint 
of  him  as  an  insane  person  anywhere  cannot  Be  authorized,  the  question  is 
held  to  be  within  the  jurisdiction  of  the  Circuit  Court  of  the  U.  S.  on  tlu* 
ground  of  diverse  citizenship.  King  v.  McLean  Asylum  {S),  21  U.  S.  App.  487 
(1st Cir.);  Pxttnam,  J.,  1894. 

9.  Rulings  op  Lower  Coubt,  116-147. 
A.  Error,  116-126. 

116.  Beview  of  Judge^-When  Inadmissible.— This  court  will  not  disre- 
gard the  conclusions  of  the  district  judge  upon  a  question  of  fact,  depend- 
ing wholly  upon  the  intelligence  and  credibility  of  the  witnesses  when 
all  the  witnesses  were  examined  in  his  presence.  The  Jersey  City,  1  U.  S. 
App.  244  (2d  Cir.)  ;  Wallace,  J.,  1892. 

117.  From  Buling  as  to  Competency  of  Witness. — As  a  matter  of  law 
the  qualilication  of  a  witness  called  to  testify  as  to  cause  and  effect  in  a 
given  case  is  a  question  for  atrial  judge,  and  his  ruling  will  not  bo  disturbed, 
unless  clearly  erroneous.  St,  Louis  &  San  Francisco  Ry.  Co,  v.  Bradley,  KJ 
U.  S.  App.  68  (oth  Cir.) ;  Pardee,  J.,  1898. 

118.  Prom  Trial  without  a  Jury.— The  admission  of  evidence  in  an  action 
at  law  tried  by  the  court  without  the  jury,  does  not  require  the  nice  dis- 
tinction of  ruhng  that  it  does  when  the  evidence  is  to  go  to  the  jury ;  and 
the  fact  that  the  testimony  is  given  in  an  answer  or  read  in  a  deposition  does 
not  imply  that  it  was  improperly  considered  ;  and  where  there  is  sufficient 
evidence  to  justify  the  conclusions  reached,  the  judgment  will  not  be  reversed, 
although  certain  irrelevant  evidence  was  heard.  Miller  v.  Houston  Citff 
Street  Ry.  Co.,  13  U.  S.  App.  57  (5th  Cir.);  Locke,  J.,  1893. 

119.  May  not  BeotifY  Mistake  as  to  Amount  of  Verdiot.— Where  there 
is  evidence  to  sustain  the  verdict,  though  the  jury  may  liave  erred  in  the 
amount  of  their  finding,  this  court  has  not  power  to  rectify  their  mistake. 
Crosby  Lumber  Co.  v.  Smith,  3  U.  S.  App.  125  (3d  Cir.);  Acheson,  J.,  1892. 

120.  Insufficient  Evidence  No  Ground  for  Ignoring  Finding  of 
Jury. — ^The  fact  that  the  evidence  is  insufficient  to  sustain*  the  finding  of 
facts  by  a  jury  will  not  justify  the  court  in  ignoring  the  finding  and  giving 
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judgment  contrary  thereto ;  having  submitted  the  question  of  fact  to  the 
JU17,  the  court  can  only  set  aside  the  finding  and  grant  a  new  trial.  Berry 
T.  SeaweU,  81  U.  S.  App.  80  (6th  Cir.);  Taft,  J.,  1896. 

121.  Motion  to  Set  Aside  Verdict  not  Beviewable.— A  motion  to  set 
aside  a  verdict  and  grant  a  new  trial  only  serves  to  bring  the  grounds  of  the 
motion  to  the  attention  of  the  trial  court,  and  its  rulings  thereon  cannot  be 
aasigvied  for  error.  Villcige  of  Alexandria  v.  Stabler^  4  U.  S.  App.  824  (8th 
Cir.);  Caldwell,  J.,  1892. 

See  Little  Josephine  Min.  Co.  y.  Fullerton,  68  F.  R.  SM ;  City  of  Lincoln  v.  Sun  Vapor  Street 
U^ht  Oo.,53F.  B.7m. 

122.  Alleged  Xrre^^iilaritieB  not  Beyiewable,— When  alleged  irregulari- 
ties were  not  objected  to  in  tlie  court  below,  and  are  not  shown  to  work 
substantial  injustice,  a  Circuit  Coiurt  of  Appeals  cannot  be  required*  to  con- 
sider them.  Gamer  v.  Second  Nat,  Bank  of  Providence,  83  U.  S.  App.  01 
(Ist  Cir.);  Putnam,  J.,  1895. 

133.  Harmless  Srror  not  Cause  for  Beversal.— Wliere  a  charge  is  sub- 
stantially correct,  but  some  erroneous  matter  appears  in  it,  viz.,  an 
irrelevant  reason  for  instructions  proper  in  themselves,  the  verdict  will  not 
be  set  aside  for  tliat  reason.  Crosuy  Lumber  Co,,  Limited,  v.  Smith,  8  U.  S. 
App-  135  {3d  Cir.) ;  ACHESON,  J.,  1892. 

124.  Dismissal  by  Circuit  Court  not  Beviewable.— A  circuit  court  of 
appeals  has  no  jurisdiction  of  an  appeal  from  a  decree  of  a  circuit  court 
dianissing  a  petition  for  a  review  of  the  proceedings  of  a  district  court  in  a 
matter  arising  under  the  Bankruptcy  Act  of  March  2,  1867,  14  Stat.  517, 
c,  176.    Huntington  v.  Saunders,  33  U.  S.  410 (Ist  Cir.)  ;  Carpenter,  J.,  189C. 

135.  Negligence,  Question  of,  not  Beviewable.— In  an  action  to  recover 
for  the  negligence  of  the  defendant  the  latter*s  bill  of  exceptions  was  not 
intended  to  embody  all  the  evidence  of  the  trial  court,  and  it  was  held  that 
tlie  Circuit  Court  of  Appeals  had  no  authority  to  review  the  question  as  to  the 
sufficiency  of  the  evidence  proving  actionable  negligence  by  the  defendant. 
Terre  Haute  <Sb  Ind,  R,  R,  Co,  v.  Man8t>erger,  24  U.  S.  App.  551  (7th  Cir.) ; 
Bakbr,  J.,  1895. 

126.  May  Suspend  or  Modify  its  Own  Bules.— It  is  within  the  power  of 
the  court  to  suspend  its  own  rules,  or  to  except  from  them  a  particular  ca.se, 
to  subserve  the  purposes  of  justice.  Southern  Pac.  Co.  v.  Hamilton,  7 
U.  S.  App.  626  (9th  Cir.)  ;  McKenna,  J.,  1893. 

B.  Discretionary  Matters,  127-147. 

137.  When  Matter  of  Discretion  is  Beviewable.— When  a  matter  rest^s 
in  the  discretion  of  the  lower  court,  an  appeal  upon  such  a  matter  will  not 
be  heard  unless  a  gross  abuse  of  such  discretion  be  shown.  Forsyth  v.  City 
of  Hammond,  34  U.  S.  App.  553  (7th  Cir.) ;  Woods,  J.,  1896. 

138.  Discretionary  Rulings— When  Beviewable.— On  an  appeal  from  an 
order  of  a  circuit  court  refusing  a  preliminary  injunction,  the  evidence 
should  be  so  clear  that  the  Court  of  Appeals  would  be  justified  in  finding 
that  the  sound  discretion  of  the  Circuit  Court  in  granting  or  withholding  the 
injunction  liad  been  improperlv  exercised.  Thompson  v.  Nelson,  37  U.  S. 
App.  478  (6th  Cir.>;  Taft,  J., ^1895.  ^ 

139.  Errors  in  Matters  of  Discretion  not  Beviewable.- Granting 
motions  to  make  the  answer  more  certain,  to  strike  out  certain  parts  as 
indefinite,  and  requiring  costs  before  filing  an  amended  answer,  are  matters  in 
the  discretion  of  the  lower  court,  and  will  not  be  reviewed  by  the  Circuit 
Court  of  Appeals.  Dietz  v.  Lymer,  19  U.  S.  App.  603  (8th  Cir.) ;  Thayer,  J., 
1894. 

130.  Matters  within  the  Discretion  of  the  Court.— A  circuit  court  of 
appeals  lias  no  power  to  grant  a  new  trial  in  the  exercise  of  discretion,  and 
in  actions  at  law  it  can  only  determine  whether  error,  when  raised  by 
proper  exceptions,  requires  a  reversal  of  the  judgment.  Pennsylvania  IL 
Co.  V.  Reed,  20  U.  S.  App.  400  (2d  Cir.) ;  Wallace,  J.,  1894. 
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181.  Sufficiency  of  a  Bond  is  Discretionary.— The  question  as  to  whether 
or  not  a  bond  given  by  order  of  a  circuit  court  complies  with  that  order,  is 
addressed  to  the  discretion  of  that  court,  and  cannot  be  subject  to  review 
in  the  Circuit  Court  of  Appeals.  Dreutzer  v.  Frankfort  Latid  Co,,  81  U.  S. 
App.  83  ;  Taft,  J.,  1895. 

182.  Exceptions  to  Befusal  to  Charge.— The  trial  judge  had  charged  sub- 
stantially as  requested,  no  exceptions  were  taken  to  the  charge  on  the  trial, 
but  were  afterwards  taken  on  the  ground  that  the  judge  refused  to  charge 
as  requested.  Held,  tliat  when  the  charge  as  given  stated  the  law  with 
substantial  correctness,  although  not  in  the  specific  words  requested,  judg- 
ment would  not  be  reversed.  Mason  v.  East  Tenn,,  etc.,  Ry.  Co.,  2  U.  S.  App. 
272  (SthCir.j;  McCORMiCK,  J.,  1892. 

183.  Refusal  of  New  Trial  not  Appealable.— The  granting  of  a  motion  for 

anew  trial  is  a  matter  resting  in  the  sound  discretion  of  the  trial  jud^e,  and 

the  Circuit  Court  of  Appeals  is  not  authorized  to  review  its  action  in  that 

regard.    Atchison,  Topeka  A  Santa  Fi  Ry.  Co.  v.  Howard,  4  U.  S.  App. 

202  (8th  Cir.) ;  Thayer,  J.,  1892. 

See  Alexander  v.  U.  8.,  57  F.  R.  880 ;  Little  Josephine  Min.  Co.  ▼.  FuUerton,  58  F.  R.  S94 :  Nolan 
T.  Colorado  Cent.  Consol.  Min.  Co.,  6S  F.  R.  884 ;  E.  A.  Allia  Co.  v.  Columbia  MiU  Co.,  66  F.  R.  58  ; 
City  of  Lincoln  v.  Sun  Vapor  St.  L.  Co.,  60  F.  R.  761. 

134.  Bs,me.^Alexander  v.  United  States,  15  U.  S.  App.  158  (»th  Cir.) ;  Gil- 
bert, J.,  1893. 

135.  Same. — Sun  Printing  and  Publishing  Association  v.  Smith,  14  U.  S.  App. 
173  (8d  Cir.) ;  Lacombe,  J.,  1893. 

136.  BsLJne.—Fitzsimmons  v.  United  States,  13  U.  S.  App.  166  (5th  Cir.) ;  Par- 
dee, J.,  1893. 

137.  Same. — Crosby  Lumber  Co.,  Limited,  v.  Smith,  3  U.  S.  App.  125  (3d  Cir.) ; 
Acheson,  J.,  1892. 

133.  Same. — New  York  and  Texa3  St.  Co.  v.  Anderson,  1  U.  S.  App.  176  (8d 
Cir.);  Per  Cur.,  1892. 

139.  Same.— JlfcC7e/Zan  v.  Pyeatt  (2),  4  U.  S.  App.  819  (8th  Cir.) ;  Caldwell, 
J.,  1892. 

140.  Same. — Little  Josephine  Mining  Co.  v.  FuUerton,  19  U.  S.  App.  191  (8th 
Cir.) ;  Sanborn,  J.,  1893. 

141.  Same.— ^dflre  Moor  B.  W.  v.  Fields,  8  XJ.  S.  App.  449  (4th  Cir.) ;  Fuller, 

O.  «J.,  lo9d. 

142.  Same. — Robinson  v.  Dewhurst,  25  U.  S.  App.  345  (4th  Cir.) ;  Setmour,  J., 

1895. 

143.  Same. — Zimpelman  v.  Hipwell,  2  U.  S.  App.  568  (5th  Cir.);  Pardee,  J., 
1893. 

144.  Same.— Jlfem7Z  v.  Floyd,  5  U.  S.  App.  224  (1st  Cir.) ;  Putnam,  J.,  1892. 

145.  Same. — City  of  Lincoln  v.  Sun  Vapor  Light  Co.,  19  U.  S.  App.  481  (8th 
Cir.) ;  Sanborn,  J.,  1894. 

146.  Same,— Te^/encr  t.  Russ,  23  U.  S.  App.  196  (5th  Cir.) ;  Pardee,  J.,  1894. 

147.  Effect  of  Error. — A  citation  on  appeal  to  Circuit  Court  of  Appeals  should 
be  issued  and  signed  by  the  judge  of  the  court  below,  as  required  by  sections 
998,  999,  1012,  of  Rev.  Stat.  (26  Stat.  826,  c.  517),  directing  the  appUees  to 
appear  within  thirty  days.  Freeman  v.  Clay,  2  U.  S.  App.  151  (5th  Cir.); 
Pardee,  J.  1891. 

Followed  In  Chicago  Dollar  Directory  Co.  v.  Chicago  Directory  Co.,  85  F.  R.  4(J6. 

10.  Questions  of  State  and  Federal  Constitution,  148-165. 

148.  Where  Jurisdiction  will  not  be  Assumed.— Where  there  are  two 
grounds  for  the  judgment  of  a  state  court,  one  only  of  which  involves  a  Fed- 
eral question,  and  the  other  is  broad  enough  to  maintain  a  judgment  sought 
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to  be  leTiewed,  this  court  will  not  look  into  the  Federal  question,  but  dismiss 
the  writ  of  error.    Bacon  v.  Texas,  163  U.  S.  207 ;  Peceham,  J. 

149.  Constitutional  Question  not  for  the  C.  C.  App.— The  Circuit  Court 
of  Appeals  will  not,  witliout  necessity,  pass  upon  an  averment  that  a  statute 
and  the  constitution  of  a  state  are  in  conflict.  Jersey  City  Gas  Light  Co.  v. 
United  Gas  Imp,  Co,,  17  U.  S.  App.  170  (3d  Cir.) ;  Dallas,  J.,  1893. 

loO.  Constitutional  Question  Goes  to  Supreme  Court.— In  a  case  in- 
volving the  contravention  of  the  United  States  Constitution  by  a  statute  of 
Texas,  the  Court  of  Appeals  dismissed  the  appeal  for  want  of  jurisdiction. 
Appeal  should  be  taken  to  Supreme  Court  as  provided  in  act  of  Congress  of 
March  3,  1891.  Hamilton  v.  DrisdaJe's  Executors,  2  U.  S.  App.  540  (5th 
Cir.);  Pardes,  J.,  1893. 

151.  Constitutionality  of  State  Statute  not  a  Question  for  C.  C.  App.— 
The  Circuit  Court  of  Appeals  has  no  jurisdiction  to  decide  whether  a  statute 
of  a  state  violates  the  Constitution  of  the  United  States.  Under  the  act  of 
March  3, 1891  (36  Stat.  826,  c.  617),  the  jurisdiction  of  the  Circuit  Court  of 
Appeals  and  of  the  Supreme  Court  is  not  dependent  upon  the  choice  of  tlie 
parties  to  a  suit.  Under  this  act  an  appeal  cannot  be  taken  at  the  election 
of  the  appellant  to  either  the  Circuit  Cowrt  of  Appeals  or  the  Supreme  Court. 
Only  where  the  jurisdiction  of  the  trial  court  is  at  issue  has  a  party  the 
right — rafter  final  judgment — to  appeal  either  to  the  Circuit  Court  of  Appeals 
or  to  the  Supreme  Court.  Chicago,  Milwaukee,  etc,  Ry,  Co,  v.  Evans,  19 
U.  S.  App.  233  (8th  Cir.) ;  Thayer,  J.,  1893. 

152.  Cannot    Beview    Decision    Involving   Federal   Constitution.— 

Questions  involving  the  construction  or  appllcMion  of  the  Constitution 
of  the  United  States  must  go  from  district  and  circuit  courts  direct  to  the 
Supreme  Court.  City  of  Macon  v.  Georgia  Packing  Co,,  13  U.  S.  App.  592 
(5th  Cir.) ;  Pardee,  J.,  1893. 

133.  Constitutionality  of  State  Law,  for  Su]preme  Court. — In  an  appeal 
from  a  final  decree  m  a  suit  in  which  the  jurisdiction  of  the  Circuit  Court 
is  not  in  issue,  but  in  which  the  constitutionality  of  a  state  law  is  raised, 
the  case  should  be  taken  directly  to  the  Supreme  Court«  Green  v.  Mills, 
25  U.  S.  App.  383  (4th  Cur.) ;  Fuller,  C.  J.,  1895. 

154.  Has  no  Jurisdiction  over  State  Courts.— Neither  the  Circuit  Court 
of  Appeals  nor  a  circuit  court  has  appellate  or  supervisory  jurisdiction  over 
the  state  courts,  nor  can  either  reverse,  vacate,  or  modify  the  judgment  of 
a  state  court  where  the  latter  had  jurisdiction  of  the  parties  and  of  the 
subject-matter.  Elder  v.  Richmond  Gold  and  Silver  Mining  Co.,  19  U.  S. 
App.  118  (8th  Cir.) ;  Caldwell,  J.,  1893. 

155.  Construction  of  Statutes  by  State  is  Controlling. — ^Where  the 
highest  court  of  the  state  has  decided  a  question  of  construction,  the  CCA. 
wul  follow  it,  unless  a  constitutional  question  or  a  Federal  law  is  involved. 
A  different  construction  by  other  states  is  irrelevant.  Dempsey  v.  Tottmship 
of  Oswego,  4  U.  S.  App.  416  (8th  Cir.) ;  Sanborn,  J.,  1892. 

See  Percy  t.  CockrilL,  68  F.  R.  877 ;  Travellers'  Ins.  Co.  v.  Township  of  Oswego,  69  F.  R.  61.' 

156.  State  Constitution  to  be  Construed  by  State  Court.— In  case  of 
the  change  of  the  phraseology  of  an  article  of  a  state  constitution,  it  is  for 
the  state  courts  to  determine  whether  the  change  calls  for  a  change  of  con- 
struction.   Bticon  V.  Texas,  163  U.  S.  207;  Peckham,  J.,  1896. 

157.  From  Decision  of  State  Court  having  Junsdiction.— When  a  suit 
might  have  been  brought  in  a  circuit  court  oi  the  United  States,  or  removed 
thereto  from  the  state  court,  on  the  ground  tliat  it  arose  under  the  laws  of 
the  United  States,  the  fact  that  the  state  court  decides  the  question,  when 
it  has  jurisdiction  to  do  so,  does  not  necessitate  such  decision  to  be  sulnnitted 
to  the  Federal  court.  Texa^  &  Pacific  Ry.  Co.  v.  Johnson,  151  U.  S.  81  ; 
Fuller,  C.  J.,  1894 ;  Texas  A  Pacific  Ry.  Co.  v  Griffin ;  Texas  A  Pacific  Ry. 
Co,  V.  Overheiser,  151  U.  S.  105 ;  Fuller,  C.  J.,  1894. 

158.  From  Construction  by  One  State  of  Statutes  of  Another.— The 
mere  construction  by  the  highest  court  of  a  state  of  a  statute  of  another 
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state,  without  auestioning  its  validity,  does  not  deny  to  it  the  full  faith 
and  credit  whicn  the  Constitution  and  laws  of  the  United  States  demand, 
in  order  to  give  the  Supreme  Court  jurisdiction,  on  writ  of  error,  especially 
where  there  are  no  decisions  of  the  highest  court  of  the  latter  state  in  con- 
flict with  the  construction  made  by  the  court  of  the  former  state.  Olenn 
V.  Garth,  147  U.  S.  860 ;  Fuller,  C.  J.,  1893. 

159.  No  Appeal  from  Judgment  of  Supreme  Court  of  District  of 
Columbia.— Under  the  act  of  Feb.  6,  1889,  **  to  provide  for  writs  of  error 
in  capital  cases,'*  25  Stat.  655,  c.  118,  a  writ  of  error  does  not  lie  from  the 
Supreme  Court  of  the  District  of  Columbia  to  review  a  judgment  of  that 
court  in  general  term,  affirming  a  judgment  of  the  trial  court,  convicting  a 
person  of  a  capital  crime.     Cross  v.  U,  S.,  145  U.  S.  571 ;  Fuller,  C.  J.,  1892. 

160.  No  Jurisdiction  over  Appeals  from  Tndian  Courts.— The  Circuit 
Court  of  Appeals  is  not  invested  with  appellate  jurisdiction  over  the  pro- 
ceedings and  judgments  of  courts  of  the  Creek  Nation.  Cornells  v.  Shannon, 
27  U.  S.  App.  829  v8th  Cir.) ;  Caldwell,  J.,  1894. 

161.  Arkansas— Exposition  of  State  Court  Adapted.— In  the  determi- 
nation of  questions  arising  in  the  Indian  Territory  m  regard  to  the  duty  of 
railroads  as  regards  fire,  and  as  to  animals  on  their  tracks,  the  Circuit 
Court  of  Appe^  adopts  the  exposition  of  the  law  made  in  like  cases  by 
the  highest  court  of  Arkansas.  &u7/,  Colorado  6t  8,  F,  Ry,  Co,  v.  Johnson, 
10  U.  S.  App.  629  (8th  Cir.) ;  Caldwell,  J.,  1893. 

163.  Arkansas  Statute,  as  Construed  by  Arkansas,  Followed  in  Tndian 
Territory. — ^The  Circuit  Court  of  Appeals,  when  called  upon  to  construe  the 
statutes  of  the  State  of  Arkansas  adopted  in  the  Indian  Territory,  will  fol- 
low the  construction  given  thereto  by  the  Supreme  Court  of  Arkansas.  Ap- 
polos  v.  Brady,  4  U.  S.  App.  209  (8th  Cir.) ;  Shiras,  J.,  1892. 

163.  Action  of  Supreme  Court  of  New  Mexico  not  Beviewable  unless 
Final. — ^The  only  cases  in  which  the  Circuit  Court  of  Appeals  for  the  8th 
Circuit  has  jurisdiction  to  review  a  judgment  or  decree  of  tne  Supreme  Court 
of  the  Territory  of  New  Mexico  are  cases  in  which  the  judgment  of  the 
former  court  is  made  final  by  the  statute  creating  it.  Heldy  that  the  case 
at  bar  does  not  fall  within  any  of  these  classes.  Aztec  Mining  Co.  v.  Ripley, 
10  U.  S.  App.  883  (8th  Cir.) ;  Shiras,  J.,  1892. 

164.  Same.— Badaracco  v.  Cerf,  10 U.  S.  App.  492  (8th  Cir.)  ;  SmRAS,  J.,  1892. 

165.  C.  C.  App.  has  no  Jurisdiction  over  Federal  Constitutional 
Que8tions.---On  appeal  from  the  Circuit  Court  the  only  c^uestion  was 
whether  certain  proposed  acts  of  the  api^ellees  under  a  city  ordinance  would 
be  contrary  to  and  in  violation  of  the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States.  Held,  that  the  case  involves  the  construction  or 
application  of  the  Constitution  of  the  United  States,  and  under  sections  526 
of  the  act  of  March  3,  1891,  Stat.  826,  c.  517,  the  Circuit  Court  of  Appeals  has 
not  jurisdiction.  Barr  v.  New  Brunstmck,  39  U.  S.  App.  187  (ad  Cir.); 
acheson,  j.,  1896. 

11.  Equitable  Jubisdiction,  166-169. 

166.  No  Equity  Jurisdiction. — ^Where,  on  appeal,  the  court  decides  that  the 
bill  cannot  be  maintained  because  of  lack  of  equity  jurisdiction,  the  bill  will 
be  dismissed.    Green  v.  Mills,  25  U.  S.  App.  883  (4th  Cir.) ;  Hughes,  J.,  1895. 

167.  Ko  Appeal  ftom  Order  for  Hehearing.— A  petition  for  a  rehearing 
should  be  presented,  and,  if  denied,  the  appeal  should  have  been  from  the 
original  decree.  There  can  be  no  anpeal  from  an  order  fp*anting  or  refusing 
a  new  trial  in  an  equity  case.  Bondholders,  etc. ,  Iron  Railroad  v.  ToUdo,  etc^ 
RaUroad  Co.,  18  U.  S*.  App.  479  (7th  Cir.) ;  Woods,  J.,  1894. 

168.  Cannot  Bemand  Equity  Suit  for  New  Matter.— A  circuit  court  of 
appeals  has  no  power  to  remand  except  for  the  purpose  of  giving  effect  to 
some  judgment  of  its  own,  and  can  therefore  not  remand  an  cK^uity  suit 
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merely  for  the  purpose  of  rehearing  the  cause  in  view  of  some  new  matter  to 
be  produced.  Marden  v.  Campbdl  Printing  P.  <Sb  M.  Co.,  83  U.  S.  App. 
123  (Ist  Cir.) ;  Putnam,  J.,  1895. 

100.  May  Bestram  Suit  when  Izijiinction  is  in  Force.— A  circuit  court 
of  the  United  States  has  the  power  to  restrain  the  plaintiff  from  commencing 
or  prosecuting  a  suit  in  a  state  court  against  the  same  defendants  to  recover 
the  same  rents  and  profits.  The  bringing  of  such  a  suit  without  leave  is  con- 
tempt, and  the  court  may  purge  of  the  contempt  by  a  dismissal  of  the  suit. 
Garner  v.  Second  National  Bank  of  P.,  33  U.  S.  App.  91  (1st  Cir.) ;  Putnam, 
J.,  1885. 

12.  Amount  in  Controversy,  170. 

170.  When  not  Iiimited  by  Any  Amount.— To  give  the  Circuit  Court  juris- 
diction of  a  suit  to  foreclose  a  mortgage  b^  reason  of  diverse  citizenship,  more 
than  $2,000  must  be  involved.  But  once  it  has  jurisdiction,  it  can  determine 
priority  of  claims  and  liens  regardless  of  amount ;  and  as  the  jurisdiction  of 
the  Circuit  Court  of  Appeals  is  not  limited  to  any  amount,  it  may  entertain 
an  appeal  from  a  decree  of  the  Circuit  Court  on  a  cross-bill  refusing  to  recog- 
nize a  lien  for  less  than  $2,000.  Courtney  v.  Ins,  Co,,  of  North  America,  4 
U.  S.  App.  140  (8th  Cir.)  ;  Shiras,  J.,  1892. 

18.  Crimes,  171-178. 

171.  No  CogniEanoe  of  Crimes.— Under  Rev.  Stat. ,  §  5480,  the  use  of  mails  for 
promoting  a  scheme  to  defraud,  being  punishable  by  imprisonment  in  a  state 
penitentiary  for  18  months,  is  an  inuunous  crime,  and  therefore  such  a  con- 
viction is  reviewable  only  in  the  Supreme  Court  and  not  in  the  Circuit  Court 
of  Appeals.     Stokes  v.  U,  S.,  23  U.  ».  App.  289  (5th  Cir.) ;  Pardee,  J.,  1894. 

172.  Capital  Cases. — Circuit  courts  of  ap])eals  have  no  jurisdiction  over  the 
judgments  of  territorial  courts  in  capital  cases,  and  in  cases  of  infamous 
crimes.    Folsam  v.  U.  S.,  160  U.  S.  121 ;  Fuller,  C.  J.,  1895. 

173.  May  Bemand,  Leaving  Costs  to  be  Fixed  by  District  Court.— Where 
the  case  in  the  District  Court  has  been  heard  upon  oral  proofs  which  were 
not  reduced  to  writing,  this  court  remanded  the  case  with  authority  to  try  it' 
anew  on  such  terms  as  to  costs  as  the  District  Court  might  fix.  TJie  Hden 
Story,  88  U.  S.  App.  386  (Ist  Cir.);  Putnam,  J.,  1896. 

n.  PRACTICE,  174-286. 
1.  General  Rules,  175-192. 

174.  Cftnnot  Beview  Faots  Passed  upon  Below.— Where  the  case  is  plainly 
one  for  the  jury  the  Circuit  Court  of  Appeals  will  not  review  it.  Northern 
Pac.  R,  Co.  V.  Mortenson,  27  U.  S.  App.  313  (8th  Cir.) ;  Caldwell,  J.,  1894. 

175.  Appeal  Not  Taken  for  Six  Months  After  the  Decree  was  Entered 
will  be  Dismissed. — An  appeal  not  taken  until  more  than  six  months  has 
passed  since  the  decree  was  entered  will  be  dismissed,  as  provided  in  sec. 
11,  act  of  March  3, 1891  (26  Stat.  826,  c.  517).  CouUette  v.  Thomascm,  2  U.  S. 
App.  221  (5th  Cir.) ;  Pardee,  J.,  1892. 

176.  Appeal  must  be  tcoxn.  Actual  Bulings  of  Lower  Court.— To  enable 
the  Circuit  Court  of  Appeals  to  review  errors  of  a  trial  court,  it  must  appear 
that  the  legal  propositions  on  which  they  rest  were  presented  and  ruled  upon 
before  the  trial  ended,  unless  they  are  involved  in  the  single  question 
whether  or  not  the  facte  found  in  a  special  finding  are  sufficient  to  support 
the  judgment.  Mercantile  Trust  Co.  v.  Wood,  19  U.  S.  App.  567  (8th  Cir.) ; 
Sanborn,  J.,  1894. 

177.  Matters  Brought  up  in  Lower  Court  may  be  Heard.— An  appeal- 
ing party  cannot,  unless  in  very  exceptional  cases,  open  issues  in  a  circuit 
court  of  appeals  which  were  not  specifically  brought  to  the  attention  of  the 
court  below.  Homers  Administratrix  v,  Oeo.  H.  Hammond  Co.,  33  U.  8. 
App.  362  (1st  C:ir.) ;  Putnam,  J.,  1895. 
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178.  Questions  not  Raised  below  cannot  be  Heard  on  Appeal.— When 

the  assignment  of  errors  raised  no  question  as  to  the  merits  of  a  certain  claini, 
the  court  assimied  that  they  were  not  in  issue.  Gregory  v.  Pike ;  Gregory  v. 
Kemp  VanEe;  Butterfield  v.  Gregory^  88  U.  S.  App.  76  (1st  Cir.) ;  Putnam,  J., 
1895. 

179.  Questions  will  be  Begarded  as  Original.— The  Circuit  Court  of  Ap- 
peals in  an  appeal  from  the  District  Court  will  handle  the  questions  involved 
as  original  ones.  Five  Hundred  and  Five  Thousand  Feet  of  Lumber,  24 
U.  S.  App.  509  (7th  Cir.) ;  Baker,  J.,  1894. 

180.  Question  not  Baised  Below. — On  writ  of  error  a  question  not  raised 
below  can  be  reviewed  if  it  arises  on  the  facts  disclosed  by  the  record. 
Grant  v.  United  States,  15  U.  S.  App.  248  (9th  Cir.) ;  Hanford,  J.,  1893. 

181.  Beview  by  Circuit  Court  after  Appeal.— Plaintiff  sued  out  writ  of 
error  to  Supreme  Court :  thereafter  defendant  sued  out  writ  of  error  to  the 
U.  S.  App.  Then  plaintiff  filed  in  the  latter  court  a  motion  to  dismiss  the 
writ  of  defendant,  on  the  ground  that  the  action  was  pending  before  the 
Supreme  Court  upon  the  question  of  jurisdiction.  Held,  that  the  Circuit  Court 
of  Appeals  had  jurisdiction  of  the  case,  although  the  question  had  not  been 
adjudicated  by  the  Supreme  Court.  Northern  FacificU.  R,  Co.  v.  GlaspeU,  4 
U.  S.  App.  238  (8th  Cir.) ;  Shiras,  J.,  1892. 

182.  How  to  Test  a  Verdict  on  the  Pact.— Where  a  defendant  desires  to 
test  in  the  U.  S.  Circuit  Court  of  Appeals  on  a  writ  of  error  the  sufficiency  of 
evidence  to  sustain  a  verdict,  he  should,  at  the  close  of  the  whole  evidence, 
ask  a  peremptory  instruction  for  a  verdict  in  his  behalf.  Village  of  Alex- 
andria V.  Stabler,  4  U.  S.  App.  324  (8th  ar.)  ;  Caldwell,  J.,  1892. 

Introducing  evidence  after  request  of  peremptory  instruction  for  a  verdict,  constitutes  waiver 
of  dental  of  request.    German  Insurance  Co.  v.  Frederick,  58  F.  R.  148. 

See  also  Texas  and  P.  R.  Co.  v.  Patton,  61  F.  R.  2n  ;  Adkins  v.  W.  J.  Sloane,  61  F.  R.  791;  Tabor 
V.  Commercial  National  Bank,  6S  F.  R.  888. 

183.  Same.— German  Ins,  Co,  v.  Frederick,  19  U.  S.  App.  24  (8th  Cir.) ;  Cald- 
well, J.,  1893. 

184.  Will  not  Bemand  for  Technical  Irregiilarity  in  Practice.— It  is  the 
better  practice  to  state  the  finding  of  fact  distinctly,  and  afterward  to  set 
forth  the  conclusions  of  law.  But  where  the  pleadings,  exhibits,  opinions,  and 
judgments,  contained  in  the  record,  enable  the  court  to  see  enough  upon  a 
fair  construction  to  justify  the  judgment  of  the  court  below,  the  case  ^nll 
not  be  remanded  solely  for  the  purpose  of  changing  the  mode  of  presenting 
the  conclusions  of  the  court  below.  United  States  y.  Tinsley  {2),  25  U.  S.  App. 
267  (4th  Cir.) ;  SmoNTON,  J.,  1895. 

185.  Partial  Appeal. — ^WheretheSupremeCourt  has  issued  a  man  date  dispos- 
ing of  the  merits  of  the  case  and  leaves  for  the  lower  court  only  the  comple- 
tion of  the  case  as  to  details,  it  is  necessary  to  send  down  to  the  Circuit  Court 
of  Appeals  only  those  papers  which  follow  the  mandate.  Nashua  and  LouxU 
Ry.  Co.  V.  Boston,  etc.,  Co.,  21  U.  S.  App.  50  (Ist  Cir.) ;  Putnam,  J.,  1894. 

186.  Adopts  Bules  of  Supreme  Court. — The  rules  of  the  Circuit  Court  of 
Appeals  are  intended  to  conform  to  the  Supreme  Court  practice,  and  a  motion 
to  dismiss  an  appeal  that  has  been  docketed,  because  the  appellant  has  failed 
to  comply  with  rule  23  of  the  Circuit  Court  of  Appeals,  will  not  be  enter- 
tained till  the  case  lias  been  reached  for  trial  in  the  regular  call  of  the  docket, 
which  is  the  call  made  of  the  cases  thereon  for  trial,  not  the  preliminary 
call  for  arranging  the  business  of  the  court.  Lem  Hing  Dun  v.  U.  S.  {!),  7 
U.  S.  App.  18  (9th  Cir.) :  Per  Cur. 

187.  Practice  Act  of  Arkansas  not  Binding  upon  this  Court.— The  act 

of  Congress  of  May  2,  1890,  put  in  force  in  the  Indian  Territory  the  Prac- 
tice Act  of  the  State  of  Arkansas.  Such  Practice  Act  is,  by  act  of  Congress, 
obligatory  on  the  courts  of  the  United  States  held  in  Arkansas ;  but  the 
rules  of  practice  of  the  Supreme  Court  of  Arkansas  are  not  binding  upon 
the  Circuit  Court  of  Appeals  in  oases  coming  hither  from  the  Indian  Terri- 
tory.   McClellany. Pyeatt {^),4:\J.S.  Ai>^.  819  (8th Cir.) ;  Caldwell,  J.,  1892. 
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188.  RequisiteB  of  Brief.— The  rales  of  this  court  limit  an  appellaiit  to  his 
assignment  of  errors,  and  also  provide  that  his  brief  shall  exhibit  a  clear 
statement  of  the  points  of  law  or  facts  to  be  discussed,  and  *' without  a 
fair  compliance  with  these  recjuiremeuts  it  is  impracrticable  for  this  court  to 
perform  its  work  understandmgly."  Oregory  v.  Pike,  33  U.  S.  App.  76 
(1st  Cir.);  Putnam,  J.,  1895. 

188.  May  Iieave  Parties  to  the  Besults  of  Arbitration.— Land  having 
been  sold  by  the  sheriff  for  taxes,  the  owner  brought  an  action  to  remove 
a  cloud  from  her  title.  The  parties  agreed  by  stipulation  that  the  suit  should 
be  tried  as  an  action  at  law  for  slander  of  title.  After  such  trial  and 
judgment  for  plaintiff,  the  defendants  sued  out  a  writ  of  error  to  the  Circuit 
Court.  Held,  that  the  court  had  power  to  decline  to  review  the  case  and  to 
leave  the  parties  to  the  results  of  their  arbitration.  Land  Trust  of  Indian- 
apolis v.  Hoffman,  13  U.  S.  App.  399  (5th  Cir.)  ;  Pardee,  J.,  1893. 

190.  Amendment  of  Declaration. — ^When  a  judgment  is  reversed  for  want 
of  jurisdiction,  the  Circuit  (3ourt  of  Appeals  will  give  the  plaintiff  an  oppor- 
tunity to  amend.  Danahy  v.  Nat,  Bank  of  Denison,  24  U.  S.  App.  358  (7th 
Cir.) ;  Jenkins,  J.,  1894.  • 

191.  Act  August  13, 1888,  not  Bepealed  by  Act  March  3. 1891.— The 
act  of  August  13,  1888,  provided  that  whenever  any  cause  shall  be  removed 
from  any  state  court  into  any  circuit  court,  and  the  circuit  court  shall  order 
the  same  to  be  remanded  to  the  state  court,  no  appeal  or  writ  of  error  from 
the  decision  so  remanding  shall  be  allowed.  Held,  that  this  act  is  not 
repealed  by  that  of  March  3,  1891.  In  re  Coe,  Petitioner,  5  U.  S.  App.  6  (1st 
Cir.);  Carpenter,  J.,  1802. 

193.  Practice  in  Federal  Courts  need  not  Conform  to  State  Prac- 
tice.— Rev.  Stat.,  §  914,  requiring  the  practice  and  pleadings  in  law  cases  in 
Federal  courts  to  conform  to  those  of  the  state  courts,  does  not  apply  to 
appellate  proceedings,  so  as  to  require  a  determination  on  the  merits  on  a 
record  which  would  permit  it  in  the  appellate  court  of  the  state.  Kentucky 
Life  iS:  Accident  Ins.  Co.  v.  Hamilton  {2) ,  22  U.  S.  App.  548  (6th  Cir. ) ; 
LURTON,  J.,  1894. 

2.  Objections,  Exceptions,  Bill  op  Exceptions,  and  Assignment  op 

Error,  193-210. 

193.  CJan  Beview  Only  upon  Writ  of  Error.— Under  rule  11  of  the  Circuit 
Court  of  Appeals,  in  an  action  tried  on  the  law  side  of  the  Federal  courts, 
the  judgment  can  be  reviewed  only  by  a  writ  of  error  allowed  on  a  petition, 
filed  with  an  assignment  of  errors  accompanying  the  same,  tendered  before 
the  granting  of  the  writ.  Mutual  Life  Ins,  Co,  v.  Conoley,  25  U.  S.  App.  86 
(4th  Cir.) ;  GoFP,  J.,  1894. 

194.  Only  upon  Writ  of  Error. — ^Where  there  was  no  writ  of  error  or  bill 
of  exceptions  in  the  record,  this  court  could  not  be  called  upon  to  decide 
whether  the  order  was  a  criminal  judgment,  which  can  only  be  reviewed 
bv  this  court,  under  the  provisions  of  section  6  of  the  act  of  Marcli  8,  1891, 
28  Stat.  826,  c.  517.  upon  a  writ  of  error.  Oould  v.  Sessions  (2) ,  26  U.  S. 
App.  368  (2d  Cir.) ;  Wallace,  J.,  1894. 

195.  Writ  of  Error,  Necessity  of.— In  an  action  at  law,  an  appeal  was 
taken  to  the  Circuit  Court  of  Appeals,  and  the  case  was  argued  a  month  and 
a  half  after  the  time  for  issuing  a  writ  of  error  had  expired.  The  court, 
discovering  that  no  writ  of  error  had  been  issued,  dismissed  the  appeal. 
Held,  that  in  such  a  case  consent  could  not  give  jurisdiction.  The  only 
mode  of  bringing  an  action  at  law  before  the  Circuit  Court  of  Appeals  is  by 
writ  of  error,  which  brings  up  for  review  questions  of  law  alone.  Stephens 
V.  Clark,  18  U.  S.  App.  584  (7th  Cir.) ;  Bunn,  J.,  1894. 

196.  Petitions  for  Rehearing— How  Hegulated.— On  a  petition  for  a  re- 
hearing in  the  Supreme  Court  no  new  matter  can  be  introduced.  Petitions 
for  a  rehearing  in  this  court  are  regulated  by  its  rule  29,  and,  except  in  sx)ec- 
ial  cases,  and  then  only  after  leave  granted,  no  papers  can  be  filed  under  rule 
29,  eras  a  petition  for  a  rehearing,  except  the  petition  itself,  in  the  form  pro- 
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vided  by  that  rule.  The  clerk  is  not  authorized  to  file  affidavits  without 
leave  of  the  court  first  obtained.  Gregory  v.  Pike^  33  U.  S.  App.  76  (1st 
Cir.) ;  Putnam,  J.,  1895. 

197.  FailtLre  to  Make  Assignment  of  Error.— A  failure  to  make  assign- 
ments of  error  under  rule  11  of  this  court  is  sufficient  ground  to  refuse  to  hear 
counsel.  But  it  is  not,  perhaps,  in  all  cases,  sufficient  ground  on  which  to 
dismiss  the  appeal.  CouUette  v.  Thonuiaon,  2  U.  S.  App.  221  (5th  Cir.) ; 
Pardee,  J.,  1892. 

198.  Where  no  Bill  of  Exceptions  is  Filed.— Where  there  is  no  bill  of  ex- 
ceptions bringing  the  testimony  or  any  of  the  rulings  of  the  trial  court  upon 
the  record,  a  circuit  court  of  appeals  is  limited  to  the  single  inquiry  whetner 
the  pleadings  filed  in  the  trial  court  were  adequate  to  support  the  judgment. 
UnUed  States  v.  Carr,  19  U.  S.  App.  679  (8th  Cir.) ;  Thayer.  J.,  1894. 

199.  Bill  of  Exceptions  or  Assignment  of  Error.— Exceptions  taken  by 
the  successful  party  in  a  trial,  hence  not  brought  before  a  circuit  court  of 
appcttkls  by  a  bill  of  exceptions  or  by  an  assignment  of  error,  cannot  be  pa58(^d 
upon.  Pauly  JaU  Big,  <Sb  M.  Co,  v.  Hemphill  County,  23  U.  S.  App.  481 
(5th  Cir.) ;  Locke,  J.,  1894. 

200.  The  Question  where  no  Bill  of  Exceptions  is  Presented. — Where 
no  bill  of  exceptions  is  presented,  the  power  of  the  court  on  writ  of  error  is 
confined  to  the  question  whether  or  not  the  findings  of  fact  justify  the  con- 
clusions of  law  arrived  at  by  the  trial  court.  Washington  Rd,  Co,  v.  Coeur 
D'Alene  By.  Co,,  15  U.  S.  App.  359  (9th  Cir.) ;  Gilbert,  J.,  1894. 

201.  Considers  only  Objections  Made.— Where  the  introduction  of  expert 
testimony  was  objected  to,  the  appellate  courts  confined  their  inquiry  to 
whether  it  was  error  to  admit  such  testimony,  and  would  not  consider  whether 
the  exception  to  the  ruling  was  taken  in  time  nor  whether  the  assignments 
of  error  were  technically  correct  or  not.  St,  Louis  and  San  Francisco  R.  Co, 
V.  Bradley,  2  U.  S.  App.  037  (5th  Cir.) ;  LoCKE,  J.,  1898. 

202.  Will  Pass  upon  Matters  Excepted  to.— The  Circuit  Ck>urt  of  Appeals 
will  pass  upon  the  rulings  of  the  lower  court  concerning  matters  of  law 
whicn  were  excepted  to  at  the  trial  and  liave  been  properly  assigned  for 
error.  Terre-Haute  and  Indianapolis  Railroad  Company  v.  Mansberger,  24 
U.  S.  App.  551  (7th  Cir.) ;  Baker,  J.,  1895. 

203.  No  Reversal  without  Exceptions.— In  a  case  where  no  exceptions 
were  made  to  the  rulings  of  the  court,  the  judgment  thereof  will  not  be 
reversed,  on  an  appeal  to  the  Circuit  Court  of  Appeals,  on  the  ground  that 
the  charge  of  the  court  below  was  erroneous.  Cleveland,  Cincinnati,  and 
Chicago  Railroad  Company  v.  Phillips'  Adm,,  24  U.  S.  App.  489  (7th  Cir.) ; 
Baker,  J.,  1894. 

204.  I7o  Beview  without  Exceptions.— A  general  or  special  finding  of  a 
U.  8.  circuit  court  has  the  same  conclusive  effect  as  a  similar  finding  by  a 
jury,  and  where  no  exceptions  have  been  taken  to  the  rulings  of  the  court, 
a  general  finding  of  the  court  precludes  a  consideration  by  the  appellate  court 
of  the  facts  and  law  upon  which  the  finding  is  based.  lAttavers  Executors 
V.  Rodecker ;  Rodecker  v.  Littauer,  19  U.  S.  App.  455  (8th Cir.) ;  Caldwell,  J., 
1894. 

205.  Bill  of  Exceptions  is  not  a  Si>ecial  Finding.— In  this  case,  which 
was  an  action  at  law  on  a  policy  of  life  insurance,  the  issues,  which  pre- 
sented mixed  questions  of  fact  and  law,  were  submitted  to  the  ooui*t  and 
tried  without  a  jury  pursuant  to  the  provisions  of  section  649  of  the  Revised 
Statutes.  Held,  that  a  bill  of  exceptions  embodying  the  evidence  was  not  a 
special  finding  which  would  enable  the  Circuit  0)urt  of  Appeals  to  review 
the  evidence  and  determine  the  sufficiency  of  the  facts  found  to  support  the 
judgment,  and  in  such  a  case  the  judgment  must  be  affirmed,  unless  the  bill 
of  exceptions  presents  some  erroneous  ruling  of  the  court  in  the  progress  of 
the  trial.  Kentucky  Life  and  Accident  Ins,  Co,  v.  Hamilton  (1),  22  U.  S.  Apn. 
886  (6th  Cir.) ;  Lurton,  J..  1894. 
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806.  QueBtion  of  Error,  Waived  in  Brief.—Where  one  of  the  specifications 
of  error  is  not  referred  to  in  a  brief,  it  is  deemed  to  be  waived.  Braiich 
V.  Texcta  Lumber  Mfg,  Co,,  2  U.  S.  App.  623  (5th  Cir.) ;  McCormick,  J., 
1803. 

207.  Ol^ections  must  be  Made  to  the  Judgment  as  Entered.— In  order 
to  entitle  a  party  to  a  review  of  the  sufficiency  of  the  facts  found  to  support 
the  judgment,  he  must  have  made  a  proper  objection  to  the  judgment  as 
entered,  or  a  motion  to  modify  it,  and  reserved  an  exception  to  the  action 
of  the  court.    Press  v.  Davis,  9  U.  S.  App.  546  (7th  Cir.)  ;  Per  Cur.,  1893. 

208.  After  Waiver  of  Defect  Set  up,  no  Reversal.— A  judgment  on  a 
forfeited  recognizance  will  not  be  reversed  because  of  the  admission  of  a  void 
warrant  of  removal,  where  it  is  shown  that  the  prisoner  waived  the  defect 
which  his  sureties  now  seek  to  set  up.  Hunt  y.  United  States,  19  U.  S.  App. 
683  (8th  Cir.) ;  Thayer,  J.,  1894. 

S09.  Cannot  Review,  when  Action  Conforms  to  Mandate.— A  circuit 
court  of  appeals  cannot  review  by  writ  of  error  the  judgment  of  a  circuit 
court  of  the  United  States,  in  execution  of  a  mandate  of  the  Supreme  Court, 
where  the  action  of  the  Circuit  Court  conforms  to  the  mandate,  and  there 
are  no  proceedinjgs  subsequent  thereto  not  settled  by  the  terms  of  the 
mandate  itself.     Texas  iSt  Fdc,  By,  Cq.  v.  Anderson,  149  U.  S.  237 ;  Fuller, 

See  Texas  and  Pacific  Ry.  Co.  v.  Qay,  86  Tex.  R.  008. 

210.  Judgment  hj  Divided  Bench.— The  judges  were  divided  in  opinion, 
and  the  case  being  one  in  which  the  juogment  of  the  Circuit  Court  of 
Appeals  was  not  final,  it  was  deemed  unnecessary  to  order  a  reargument 
before  a  full  bench,  and  improper  to  certify  questions  to  the  Supreme  Court 
for  instructions.  Texas  arid  Pacific  Ry,  Co,  v.  Gentry,  13  U.  S.  App.  531 
(5th  Cir.) ;  Per  Cur.,  1893. 

3.  The  Record,  211-224. 

211.  What  the  Becord  should  Contain.— Rule  14  of  the  Court  of  Appeals 
provides  that  the  record  in  cases  of  admiralty  and  maritime  jurisdiction 
shall  contain  the  testimony  upon  the  part  of  the  libellant  and  on  the  part  of 
the  defendant,  unless  the  x>arties  agree  by  their  proctors  by  written  stipula- 
tion that  it  may  be  omitted ;  and  where  these  requisites  are  not  complied 
with,  the  record  is  not  complete,  and,  upon  an  appeal,  the  Court  of  Appeals 
cannot  pass  on  the  merits  of  the  case,  nor  in  the  absence  of  a  stipulation  by 
counsel  is  it  po(»sible  to  supply  the  omission.  On  the  other  hand,  the  District 
Court  does  not  require  the  reduction  to  writing  of  evidence  used  at  the  trial. 
In  the  case  at  hand  the  evidence  taken  at  the  trial  in  the  District  Court  had 
not  been  reduced  to  writing,  and  upon  appeal  the  court  stated  that  if  tlie 
appeal  be  dismissed  on  this  ground,  then  the  claimant  would  bear  all 
the  results  of  an  omission  for  which  he  was  not  responsible,  and  that  if  the 
appeal  was  heard  the  appellee  would  be  at  a  great  disadvantage,  although 
not  guilty  of  any  default.  The  court,  therefore,  remanded  the  case  to  the  court 
below,  without  prejudice,  with  instructions  to  grant  a  new  trial,  but  stated 
that  the  present  case  should  not  be  relied  on  as  a  precedent.  The  Glide  {S) , 
25  U.  S.  App.  636  (4th  Cir.)  ;  Simonton,  J.,  1896. 

212.  Beoord  must  Show  Jurisdictional  Facts. — On  every  writ  of  error 
or  appeal,  the  first  and  fundamental  question  is  that  of  jurisdiction,  first, 
of  the  Circuit  Court  of  Appeals,  and  then  of  the  court  from  which  the  record 
comes.  This  court  will,  of  its  own  motion,  in  all  cases,  deny  its  own  jurisdic- 
tion and  that  of  all  other  U.  S.  courts,  w^here  such  juiisdiction  does  not 
affirmatively  api)ear  in  the  record  on  which  it  is  called  to  act.  Burnham  v. 
First  Nat,  Bk,  of  Leoti,  10  U.  S.  App.  485  (8th  Cir.) ;  Shiras,  J.,  1892. 


An  appellate  court  of  its  own  motion  will  take  notice  of  lack  of  jurisdiction,  though  not  sug- 
c«sted  in  the  briefs  or  at  the  hearing.  Wetherby  v.  Stinson,  62  F.  R.  176 ;  Barth  v.  Color,  60  F.  R. 
m ;  Grand  Trunk  Co.  v.  TwitcheU,  BQ  F.  R.  728. 


213.  Question  of  Jurisdiction  must  be  Clearly  Certified.— An  appeal 
taken  to  this  court  long  after  the  act  establishing  the  Circuit  Court  or  Ap- 
peals went  into  effect,  and  where  there  is  an  entire  absence  of  a  certificate 
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of  a  question  of  jurisdiction,  is  dismissed  for  want  of  iurisdiction.  Even  if 
an  examination  of  the  record  would  have  disclosed  a  question  of  juris- 
diction, the  Supreme  Court  cannot  be  reouired  to  search  the  record  for 
it ;  the  question  of  jurisdiction  must  be  plainly  and  distinctly  certified.  Van 
Wagenen  v.  Sewally  160  U.  S.  869 ;  Brown,  J.,  1896. 

214.  Assi^ment  of  Errors. — Rule  11  of  the  Circuit  Court  of  Appeals  requires 
the  plamtiff  in  error  or  appellant  to  file  with  the  clerk  of  court  below,  with 
his  petition  for  a  writ  of  error,  an  assignment  of  errors,  which  shall  set  out 
separately  and  particularly  each  error  asserted.  This  rule  applies  to  all 
cases,  those  in  admiralty  as  well  as  others.  Dufour  v.  Lang,  2  U.  S.  App. 
477  (5th  Cir.) ;  McCormick,  J.,  1892. 

215.  Certiflcation— What  is  Sufflcient.— The  certificate  of  the  clerk  of  the 
Circuit  Court  was  ''  that  the  foregoing  is  a  true,  full,  and  complete  transcript 
of  all  the  papers,  orders,  and  decrees,  .  .  .  from  the  files  and  records  of  mv 
office."  Held,  sufficient,  within  g  997  of  Rev.  Stat,  and  rules  8  and  14  of 
the  Court  of  Appeals  for  the  5th  Circuit ;  but  the  wording  of  the  court  rule 
is  preferable.  Pennsylvania  Co.  for  Ins.,  etc,  v.  American  Construction  Co., 
2  U.  S.  App.  603  (5th  Cir.)  ;  McCormick,  J.,  1893. 

The  advice  here  ^ven  is  quotad  and  the  rule  followed  in  Nashua  &  Lowell  R.  Corp.  v.  Boston 
&  Lowell  R.  Co.,  61  F.  R.  SM4.  Where  the  clerk  insists  that  a  deposition  is  a  part  of  the  record, 
and  a  party  contends  that  it  is  not,  because  no  flle-marks  appear  on  it,  the  court  will  not  deter- 
mine the  matter  in  advance  on  a  petition.  Starcke  v.  Klein,  (s^  F.  R.  508.  Where  the  clerk  certified 
''  that  the  foregoing  is  a  true,  full,  and  complete  record  in  the  above  entitled  cause,''  this  was  a 
sufficient  certincation.  Jaclcsonville,  Tampa  &  K.  W.  R.  Co.  et  al.  v.  American  Construction  Co. 
et  al.,  67  F.  R.  69. 

216.  Incomplete  Transcript  of  Becord.—On  appeal  to  the  United  States 
Circuit  Court  of  Appeals,  the  transcript  contained  all  the  record  except  such 
as  referred  to  points  that  were  not  in  controversy.  The  court  refused  to 
dismiss  the  appeal,  because  an  original  motion  to  dismiss  the  appeal  had  not 
been  made  on  that  ground,  and  because  the  supplemental  motion  did  not 
point  out  that  any  omitted  part  was  material.  Nashua  <fc  L,  R.  Corporation 
V.  Boston  <Sb  L.  R.  Corporation,  5  U.  S.  App.  97  (1st  Cir.) ;  Gray,  J.,  1892. 

See  Gregory  v.  Pike,  64  F.  R.  410,  417. 

217.  Defects  in  Transcript— How  Remedied,— Tlie  clerk  of  the  court  below 
is  the  custodian  of  the  record,  and  is  to  determine,  in  the  absence  of  agree- 
ment of  counsel,  what  evidence  sliall  be  included  in  the  transcript ;  and  if  any 
omissions  or  additions  are  found  relief  can  be  had  by  either  party  by  certio- 
rari under  rule  18.  Blanks  v.  Klein,  2  U.  S.  App.  155  (5th  Cir.) ;  Locks,  J., 
1891. 

218.  May  Amend  Defects  in  Becord.— When  the  record  shows  that  the 
question  of  the  jurisdiction  of  the  court  below  was  not  raised  in  that  court, 
and  is  not  certified  as  involved  in  the  case,  a  circuit  court  of  appeals  will 
take  notice  of  the  defect  and  make  disposition  of  the  case  accordingly. 
American  Sivgar  Refining  Co,  v.  Johnson,  13  U.  S.  App.  681  (5th  Cir.) ; 
Pardee,  J.,  1893. 

219.  Amendment  of  Defect  Allowed.— Under  Rev.  Stat.,  §  954.  where  a 
motion  in  arrest  of  judgment  is  made  on  the  ground  that  the  complaint  fails 
to  show  diversity  of  citizenship  between  the  parties,  the  court  lias  power  to 
allow  the  defect  to  be  reraediea  by  amendment.    Maddox  v.  Hioni,  23  U.  S. 


oy  J 
,  J., 


App.  189  (5th  Cir.) ;  McCoRMiCK,  J.,  1894. 

230.  May  Dismiss  unless  Proper  Transcript  be  Piled.— A  circuit  court 
of  appeals  has  no  power  to  compel  any  party  to  bring  up  a  record  by  a  di- 
rect order  to  that  effect,  unless  the  issue  of  a  writ  of  certiorari  can  be  con- 
strued as  the  exercise  of  such  power.  The  court  has,  however,  an  inherent 
power  to  dismiss  unless  a  proper  transcript  is  filed,  which  power  may  be  ex- 
ercised under  the  rules,  or  specially.  Gregory  v.  Pike  (1),  21  U.  S.  App.  474 
(1st  Cir.) ;  Putnam,  J.,  1894. 

221.  Waiver  of  Jury  Trial,  not  Recorded.— The  Circuit  Court  of  Appeals 
had  afilrmed  the  judgment  of  the  Circuit  Court  because  there  did  not  ap- 
pear in  the  record  either  a  waiver  of  jury  or  a  verdict  and  judgment.  It 
was  shown  in  the  application  for  a  renearing  that  there  had  been  in  fact  a 
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waiver  of  jury,  but  that  such  had  failed  to  appear  of  record  through  some 
oversight  of  the  clerk  and  attorneys.  Held,  that  this  court  would  grant  a 
rehearing  upon  condition  that  plaintiff  pay  all  costs  in  this  court,  and  file 
a  complete  transcript  within  thirty  days.  Branch  v.  Texas  Lumber  Mfg, 
Co.  (i),  13  U.  S.  App.  71  (5th  Cir.) ;  Per  Cur.,  1893. 

223.  From'Trial  by  the  Court  without  a  Jiiry.-'-In  actions  at  law  in  cir- 
cuit courts,  where  a  trial  is  had  without  a  jurj',  if  a  written  stipulation 
waiving  a  jury  is  not  in  some  way  affirmatively  shown  in  the  record,  none 
of  the  qiiestions  raised  at  the  trial  can  be  re-examined  on  writ  of  error. 
Branch  v.  Texas  Lumber  Mfg.  Co.,  2  U.  S.  App.  623  (5th  Cir.) ;  McCoRMiCK, 
J.,  1893. 

223.  Presumption  of  Begularity  upon.— It  will  be  presumed  on  appeal 
that  a  commissioner  before  whom  one  charged  with  a  crime  in  another 
state  was  examined  and  held  to  bail,  discharged  his  duty  of  filing  a  tran- 
script of  his  proceedings  with  the  clerk  of  the  U.  S.  District  Court  for  the 
district  in  such  other  state  in  which  the  crime  is  charged  to  have  been  com- 
mitted.   Hunt  V.  U.  S.,  19  U.  S,  App.  683  (8th  Cir.) ;  Thayer,  J.,  1894. 

224.  Waiver  of  Defective  Service. — ^The  jurisdiction  of  the  court  below  had 
been  objected  to,  because  the  suit  had  not  been  brought  in  the  proper  dis- 
trict, and  because  the  service  was  insufficient.  Hddj  where  a  defendant  to 
a  suit  in  a  state  court  is  a  non-resident  of  the  state,  and  has  the  action  re- 
moved to  the  Federal  courts,  this  is  a  waiver  of  the  exemption  from  being 
^sued  in  any  district  except  the  one  in  whioh  he  lives,  and  the  filing  of  a  de- 
murrer is  a  general  appeieirance  to  the  action  and  a  waiver  of  any  defective 
service.  Baltimore  3b  O.  R.  Co.  v.  Myers,  18  U.  S.  App.  569  (7th  Cir.) ; 
Jenkins,  J.,  1894. 

4.  Limitations  as  to  Time,  225-328. 

2^.    Assignment  of  Error  must  be  in  TimQ.^Judgment  affirmed  because 

assignment  of  error  was  not  filed  until  after  the  writ  of  error  was  allowed, 

nor  until  six  months  after  rendition  of  judgment.    Flahrity  v.  Union  Pac. 

By.  Co.,  12  U.  S.  App.  532  (8th  Cir.);  Sanborn,  J.,  1898. 

Where  assignment  of  error  is  not  fllecl  until  after  the  time  to  sue  out  a  writ  of  error,  court 
will,  under  rule  11,  consider  no  errors.    Crabtree  v.  McCurtain,  CI  F.  R.  806. 

226.  Time  for  Suing  out  Writ  of  Error. — ^The  time  taken  to  consider  a 
motion  for  a  new  trial  must  be  excluded  in  computing  the  time  within  which 
a  writ  of  error  must  be  sued  out.  Alexander  v.  United  States,  15  U.  S.  App. 
158  (9th  Cir.) ;  GlLBEKT,  J.,  1893. 

237.  Idmitation  of  Time.— The  limitation  of  time  to  the  United  States  to 
appeal,  provided  in  section  15  of  the  act  of  Jime  10,  1890,  26  Stat.  181,138, 
c.  407,  applies  only  to  appeals  from  the  action  of  the  Board  of  General  Ap- 
praisers and  from  the  iiuings  of  the  Circuit  Court  thereon.  U.  S.  v.  Lyon, 
8  U.  S.  App.  573  (4th  Cir.) ;  Simonton,  J.,  1894. 

288.  No  Jurisdiction  After  Six  Months'  Delay.— Where  judgment  was 
rendered  on  Nov.  23,  1891,  and  a  writ  of  error  not  sued  out  until  June  14, 
1892,  this  court  has  no  jurisdiction  of  the  case.  Union  Pac.  Ry.  Co.  v.  Colo- 
rado Eastern  Ry.  Co.,  12  U.  S.  App.  110  (8th  Cir.) ;  Sanbobn,  J.,  1893 ;  U.  S. 
V.  Goodrich,  12  U.  S.  App.  108. 

5.  Joinder  and  Misjoinder  op  Parties,  229-231. 

229.  All  Joint  Parties  must  Unite  in  Appeal. — ^Where  in  court  below  a 
joint  judgment  is  rendered  against  three  defendants  who  are  jointly  inter- 
ested in  the  case,  and  only  one  of  them  appeals,  the  appeal  will  be  dis- 
missed, it  being  the  settled  rule  tliat  all  the  parties  against  whom  a  joint 
judgment  is  rendered  must  unite  in  the  appeal,  unless  tliere  has  been  a  sum- 
mons and  a  severance,  or  sufficient  cause  is  shown  for  non-joinder.  Hedges 
V.  Seibert  Cylinder  Oil  Cup  Co.,  3  U.  S.  App.  25  (3d  Cir.) ;  Acheson,  J.,  1892. 

230.  Severance  of  Joint  Parties— When  Allowed.— By  long-settled  prac- 
tice all  joint  defendants  should  join  in  a  writ  of  error  to  the  Circuit  Crout 
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of  Appeals,  or  there  must  have  been  a  summons  and  severance,  to  entitle  one 
of  such  parties  to  proceed  alone,  and  to  entitle  the  successful  party  below 
to  enforce  his  judgment  against  the  party  who  does  not  desire  to  have  it 
reviewed.  Humes  v.  Third  Natl  Bank  of  Chattanooga,  13  U.  S.  App.  83 
(5th  Cir.)  ;  McCORMiCK,  J.,  1893. 

231.  Mifiijoined  Parties  may  be  Dismiflsed.— After  a  judgment  against  a 
vessel,  certain  persons  not  parties  or  privies  joined  in  the  appeal,  styling 
themselves  owners  of  the  vessel  in  question.  The  misjoined  {parties  were 
dismissed,  and  as  the  appellee  had  not  suffered  from  the  misjoinder,  the 
appeal  was  heard  in  behalf  of  the  remaining  appellants.  Tlie  Whisper,  2  U.  S. 
App.  445  (5th  Cir.)  ;  Pabdee,  J.,  1892. 

6.  Appeal  Bond,  232-386. 

282.  Where  an  Appeal  Bond  is  Given.— The  Circuit  Court  of  Appeals  has 
no  jurisdiction  to  review  an  order  made  by  a  trial  court,  where  an  appeal  bond, 
conditioned  that  the  plaintiff  sliall  prosecute  his  appeal,  is  given  and  duly 
approved,  and  where  the  appeal  is  perfected  in  time  so  as  to  operate  as  asu- 
persedesis  per  se .  Ounn  v.  slack's  Administratrix  (^),  19  U.  S.  App.  489  (8th 
Cir.);  Sanborn,  J.,  1894. 

233.  Bond  must  be  Approved  by  Judge.— A  supersedeas  bond  must  be 
approved  by  the  judge,  and  approval  by  the  clerk  is  insufficient,  and  is  a 
ground  for  dinmissing  an  appeal  (Rev.  Stat.,  sees.  1000  and  1012).  Freeman 
V.  Clay,  2  U.  S.  App.  151  (5th  Cir.);  Pardee,  J.,  1891. 

234.  Writ  of  Error  will  not  be  Dismissed  for  Insufficient  Bond.— 

Where  no  supersedeas  is  asked  for  on  the  allowance  of  a  writ  of  error,  and 
the  order  granting  tlie  writ  and  re()uiring  a  bond  declared  that  it  E^ould 
not  operate  as  a  supersedeas,  a  motion  to  dismiss  the  writ  of  error  on  the 
ground  that  no  proper  or  sufficient  bond  was  required  or  given,  will  be  dis- 
missed. Wheeling  Bridge  and  Terminal  R,  Co,  v.  Cochran,  25  U.  S.  App.  306 
(4th  Cir.);  SmoNTON,  J.,  1895. 

235.  No  Dismissal  for  Irregularity  in  Bond.— A  bond  on  appeal  was  filcnl 
after  the  time  allowed  therefor  had  elapsed,  and  it  was  held  truit  as  no  sxib- 
stantial  right  of  the  appellee  was  affected  the  proceedings  would  not  be  dis- 
missed. Chicago  Dollar  Director]/  Co.  v.  Chic.  'Directory  Co.  (7),  24  U.  S. 
App.  525  (7th  Cir.) ;  Baker,  J.,  1895. 

236.  Dismissal  without  Bond.— Unless  the  appellants  have  a  bond  on  an 
appeal  approved  by  the  jud^e  of  the  court  below,  as  well  as  by  the  clerk  below, 
the  proceedings  will  be  dismissed.  Chicago  Dollar  Directory  Co,  v.  Chic. 
Directory  Co.,  24  U.  S.  App.  525  (7th  Cir.) ;  Baker,  J.,  1895. 
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CLAIM. 
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Court  op  Claims,  1-19. 
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Insolvency,  2. 
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Against  the  State  :  Supreme  Court,  180. 
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See  :  Ships  and  Seopping,  97. 

CIuBBK. 

See :  Bail,  8. 
Costs,  16. 
Courts  Martial,  8. 

CLEBK  OF  COUBT,  17. 

See  also :  Mandamus,  18. 

1.  Baty  of.  Transcript  of  Becord.— Without  joint  directions  with  refer- 
ence to  facUitating  and  simplifving  the  transcript  on  appeal,  tlie  clerk 
ought  to  send  up  the  whole  of  the  record  in  the  strict  sense  of  the  word, 
made  as  directed  by  section  750  of  the  Revised  Statutes.  The  nature  of  any 
portions  omitted  by  joint  stipulation  should  be  indicated.  But  as  to  tlie 
proofs,  entries,  and  papers  on  file  necessary  to  the  hearing  of  the  appeal  re- 
quired by  section  698  of  Revised  Statutes,  tiie  clerk,  in  tlie  absence  of  a  joint 
stipulation,  should  send  up  those  selected  by  the  appellant.  He  may,  now- 
ever,  refuse  to  certify  to  a  transcript  with  such  palpable  and  substantial 
omissions  as  justify  Ins  refusal.  Nashua  <fr  Ixncell  K,  K,  v.  Boston  d*  Loirell 
R.  iJ.,  21  U.  S.  App.  50  (1st  Cir.);  Putnam,  J.,  1894. 

2.  Duty— Approval  of  Bond  not.— Where  a  plaintiff  in  error  had  en- 
trusted the  clerk  with  the  duty  of  getting  his  bond  approved,  and  obtaining 
the  indorsement  of  the  judge,  this  was  held  to  be  no  part  of  his  official  duty. 
Warner  v.  Texas  A  P.  R.  Co,,  2  U.  S.  App.  647  (5th  Cir.);  McCormick,  J., 
1898. 

3.  Changing  Date  or  File  Marks. — A  clerk  has  no  authority  after  a  pai)er 
has  been  signed  by  the  judge  to  erase  the  original  date  and  insert  the  date  of 
actual  signing,  nor  ha«  he  authoritv  to  change  file  marks  on  papera  which  lie 
has  actually  filed.  Warner  v.  Texas  cfc  P.  R.  Co,,  2  U.  S.  App.  647  (5th  Cir.) ; 
McCoRincK,  J.,  1808. 

nted  In  Starcke  v.  Klein  et  al.,  92  F.  R.  603. 

4.  May  be  also  Commissioner.— One  person  may  hold  the  offices  of  clerk 
and  commissioner  of  a  circuit  court,  and  is  entitled  to  the  fees  and  eniohi- 
ments  of  both.     U.  8.  v.  McCandless,  147  U.  S.  603  ;  Brown,  J.,  1893. 

5.  May  be  Clerk  of  two  Courts.— A  clerk  of  the  Circuit  Court  of  the 
United  States  can  at  the  same  time  fill  the  office  of  clerk  of  the  Circuit  Court 
and  that  of  clerk  of  the  Circuit  Court  of  Appeals  embracing  the  same  district 
and  is  entitled  to  both  salaries.  U,  S.  v.  Harsha,  16  U.  S.  App.  13  (6th  Cir.) ; 
Skverens,  J.,  1893. 

6.  Compensation— Fees  Allowed.— Only  one  fee  is  allowed  for  taking  the 
acknowledgment  of  a  defendant  and  his  sureties,  unless  it  be  made  to  appear 
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that  it  was  necessary  to  take  them  separately.  He  may  charge  for  copies  of 
orders  of  the  court  directing  the  marshal  to  pay  witnesses  and  jurors,  but 
not  for  affixing  seals  to  such  copies.  No  charge  can  be  made  for  filing  orders 
from  the  district  attorney  discharging  witnesses  from  attendance.  A  fee 
may  be  charged  for  an  affidavit  of  a  witness  as  to  his  mileage  and  attend- 
ance.    U,  S,  V.  Tai/lor,  147  U.  S.  695  ;  Beown,  J.,  1893. 

7.  Salary  and  Compensation  for  Extra  Work.— Sections  2  and  9  of  the 
act  of  Mar.  3, 1891, 26  Stat.  826,  c.  517,  relate  to  the  salary  payable  to  the  clerk 
of  the  Circuit  Court  of  Appeals.  Section  2  enacts  that  the  clerk  shall  receive 
a  stated  salary ;  in  addition  thereto  section  9  authorizes  compensation  for 
extra  work  done.  United  States  v.  Morton^  24  U.  S.  App.  531  (7th  Cir. ) ; 
Woods,  J.,  1895. 

8.  Fees  Enumerated. — ^The  clerk  is  entitled  to  fees  for  making  duplicate  cer- 
tified copies  of  the  orders  of  the  court  forthepaymentof  jurors  anci  witnesses, 
and  of  orders  directing  the  marshal  to  procure  record  books  needed,  but  not 
for  affixing  seals  thereto.  He  is  entitled  to  fees  for  furnishing  to  the  marshal 
two  certified  copies  of  the  order  of  the  court  directing  the  marshal  to  furnish 
meals  to  jurors ;  for  certificates  showing  that  the  duplicate  of  the  marshal's 
account  has  been  duly  filed,  but  not  for  a  certified  copy  of  the  order  of  allow- 
ance ;  for  an  entry  showing  the  submission  of  accounts  and  of  the  subsequent 
order  of  approval  or  disapproval ;  for  the  certificate  and  seal  attached  to  the 
copy  of  the  order  drawing  jurors  ;  for  a  certified  copy  of  the  entry  of  judg- 
ment against  a  criminal  under  sentence  of  a  Federal  court ;  foracertincato 
and  seal  to  a  copy  of  the  indictments  furnished  to  the  defendant ;  for  copies  of 
the  indictment  furnished  to  district  attorneys  and  for  furnishing  duplicates 
of  all  vouchers  which  accompany  the  accounts  of  the  marshal ;  for  filing  re)K>rts 
of  the  district  attorney  in  regard  to  marshars,  clerk  s.  attorney's,  and  com- 
missioner's accounts ;  for  fihng  indictments  when  returned  by  the  g^nd 
jury  and  recording  the  entry  of  the  presentment  and  record  thereof ;  for 
filing  the  dischargas  given  by  the  district  attorney  to  witnesses  ;  for  filing  re- 
ceipt of  the  United  States  collector  given  to  persons  paying  fines ;  for  enter- 
ing orders  showing  approval  of  bail  bond  ;  for  approving  recop:nizances  in 
criminal  cases.  U,  S.  v.  Van  Duzee,  10  U.  S.  App.  395  (8th  Cir.) ;  Per  Ccr-, 
1892. 

9.  Fees  Enumerated. — ^The  clerk  is  entitled  to  compensation  for  adminis- 
tering the  oath  to  jurors,  both  grand  and  i)etit,  when  they  prove  their  attend- 
ance before  him;  for  the  issuance  of  a  certificate  to  each  juror  showing  the 
number  of  days'  attendance  and  the  miles  travelled  ;  for  entering  the  order 
requiring  the  mai*shal  to  pay  the  jurors ;  and  for  making  copies  thereof  for  the 
marshal,  and  for  making  a  report  to  the  court  of  the  per  diem  and  mileage 
due  to  jurors  and  witnesses.  (7.  S,  v.  Van  Duzee^  10  U.  S.  App.  395  (8th 
Cir.);  Per  Cur.,  1892. 

10.  Per  Diem  Fay. — A  clerk  of  a  circuit  court  is  not  entitled  to  a  per  diem 
pay  for  services  in  selecting  juries  in  connection  with  the  jury  commissioner. 
17.  S.  v.  King,  147  U.  S.  67(5 ;  Brown,  J.,  1893. 

11.  Fees  for  Deputy  Service.— When  a  clerk  of  a  circuit  court  attends  the 
court  personally  at  one  place  within  the  district,  and  appoints  a  deputy  to 
attend  it  at  another  place,  or  in  a  different  division  of  the  same  judicial  dis- 
trict, he  is  entitled,  under  Rev.  Stat..  §831,  to  make  a  per  diem  charge  for  at- 
tendance at  each.     U,  S,  v.  Kingj  147  U.  S.  67G ;  Brown,  J.,  1893. 

12.  Fees  in  Criminal  Cases.— The  clerk  of  the  court  is  entitled  to  folio  fees 
for  making  separate  record  entries  of  the  various  steps  in  a  criminal  case,  to 


13.  In  Criminal  Cases—"  Ko  True  Bill."— Tlie  clerk  is  not  entitled  to  (1 ) 
docket  fees  where  the  grand  jury  returned  **  No  true  bill ;  "  (2)  fees  where  tho 
case  is  not  finally  disposed  of ;  (3)  a  charge  for  miscellaneous  fees,  entering  or- 
ders of  court,  making  copies,  certificates,  and  seals,  as  being  too  general ;  (4) 
a  ciiarge  for  issuing  commitments  to  jail  in  addition  to  copy  of  order  of  re- 
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moval,  as  being  too  indefinite ;  (5)  an  item  for  entering  orders  of  court,  ap- 
proving accounts  of  officers,  and  copies  of  certificates  and  seals.  27.  S,  v. 
McCamUess,  147  U.  S.  692 ;  Brown,  J.,  1898. 

14.  'Fees  not  Allowed. — A  clerk  of  a  circuit  court  is  not  entitled  to  charge 
for  docketing  and  indorsing  an  order  for  the  removal  of  a  prisoner  for  trial 
in  another  district ;  nor  to  a  fee  for  entering  upon  the  final  record  the  pro- 
ceedings before  a  committing  magistrate,  as,  although  they  may  be  properly 
filed,  and  a  fee  had  for  the  fihng,  they  form  no  part  of  the  record.  U.  S.  v. 
King,  147  U.  S.  676 ;  Brown,  J.,  1893. 

15.  Of  District  Court  Fees. — A  clerk  of  the  District  Court  is  entitled  to  charge 
for  entering  orders  approving  marshal's  accoimts.  He  is  also  entitled  to 
charge  for  certifying  copies  of  such  orders  to  be  forwarded  to  the  department 
with  the  accounts,  but  not  for  the  seals  affixed  to  such  copies,  unless  such 
authentication  is  required  by  the  Treasury  department.  Also,  for  copies  of 
orders  for  marshals  to  i)ay  supervisors  of  elections,  without  regard  to  the 
necessity  for  such  orders,  or  the  power  of  the  court  to  make  them.  He  is 
also  entitled  to  a  fee  for  filing:  a  marshal's  account  with  vouchers  attached, 
but  not  to  a  separate  fee  for  filing  each  voucher.  He  is  also  entitled  to  fees 
for  recording,  after  the  determination  of  a  prosecution,  all  the  proceedings 
relating  to  it,  including  the  order  of  commitment.  U,  S.  v.  Jones,  147  U.  S. 
672;  Brown,  J.,  1893. 

16.  Of  District  Court— Fees  Enumerated.— A  clerk  of  a  circuit  or  district 
court  is  entitled  to  fees  for  making  dockets  and  indexes,  taxing  costs,  etc. ,  in 
suits  upon  manufacturers'  bonds  under  the  internal  revenue  law  where  issue 
was  joined  and  testimony  given ;  also  for  entering  orders  of  court  for  alicM 
fi,  fa.  and  for  venditioni  ejcponao,  one  folio  each  ;  also  for  making  record 
entries  for  recognizances  of  defendants ;  also  for  making  docket  entries 
and  indexes  in  cases  set.  /a.,  and  other  proceedings  where  issue  was  joined ; 
also  for  entering  orders  approving  the  accounts ;  also  for  entering  separate 
orders  of  the  court  excusing  jurors,  entering  orders  of  the  court  to  iF^ue  sub- 
pcenaa,  and  entering  an  order  for  alias  cajnas  when  such  orders  are  made 
uy  the  court  and  the  fees  allowed  ;  and  also  for  drawing  recognizances  of 
defendants.     U.  S,  v.  Pa]fne,  147  U.  8.  687 ;  Brown,  J.,  1893. 

17.  District  Court  Fees  not  Allowed.— A  clerk  is  not  entitled  to  charge 
or  receive  any  fee  for  filing  certificates  of  a  district  attorney  discharging  wit- 
nesses. But  he  is  entitled  to  charge  for  certificates  to  orders  for  payment  of 
jurors  and  witnesses,  and  for  taking  and  entering  of  record  separate  recogni- 
zances of  witnesses,  when  it  is  shown  that  they  could  not  recognize  together. 
Rev.  Stat.,  §  855.  U.  8.  v.  Converse,  34  U.  S.  App.  89  (7th  Cir.) ;  Baker,  J., 
1894« 

CLOUD  ON  TITIiB,  16. 

See  also :  Pubuc  Lands,  43. 

1.    Grounds  for  Entertaining  the  Bill.— In  1859  A.  W.  conveyed  land  to 

F.  W.,  which  was  attached  as  the  property  of  A.  W.,  to  satisfy  a  judgment  of 

G.  in  1861.  Before  execution  G.  obtained  a  decree  in  equity  declaring  the 
deed  between  A.  W.  and  F.  W.  void,  and  obtained  an  order  for  the  sale  of  the 
land  in  satisfaction  of  his  judgment  at  law.  G.  bought  it,  entered,  and  he 
and  his  privies  remained  in  possession  for  thirty  years  and  paid  taxes.  In  1884 
he  sold  it  to  C,  who  made  improvements  on  it.  F.  W.  now  brings  eject- 
ment, claiming  the  property  by  reason  of  alleged  irregularities  in  the  pro- 
ceedings by  which  G.  acquired  title.  C.  files  this  bill  averring  that  the  deed 
by  A.  W.  to  F.  W.  was  a  cloud  on  his  title.  C.  got  judgment,  because  he  had 
no  adequate  remedy  at  law,  because  the  equitable  title  would  have  been  suf- 
ficient, also  because  equity  has  concurrent  jurisdiction  when  title  to  real 
property  is  concerned,  and  finally  because  the  bill  was  in  the  nature  of  a 
judgment-creditor's  bill,  setting  up  a  defect  of  title  against  which  he  had  a 
right  to  ask  relief  from  a  court  of  equity.  Wehrman  v.  Conlelin,  155  U.  S. 
314;  Brown,  J.,  1894. 
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2.    Only  Entertained  in  Equity  when  no  Iiegal  Bemedy— Iowa. — 

The  enlargedjurisdiction  conferred  b^  the  Iowa  statute,  if  sought  to  be  en- 
forced in  a  Federal  court,  sitting  within  the  state,  can  only  be  exercised 
subject  to  the  constitutional  provision  entitling  parties  to  a  trial  by  jury  and 
to  the  provision  in  Rev.  Stat.,  §  723,  prohibiting  suits  when  a  plain,  complete, 
and  actequate  remedy  may  be  had  at  law.  iVehrman  v.  Conklin,  155  U.  S. 
814;  Brown,  J.,  1894. 

8.  Multiplicity  of  Suits  as  Ground  for  Bill.— A  bill  to  quiet  title  will 
not  be  sustained  on  the  ground  of  avoiding  multiplicity  of  suits,  if  only 
two  of  the  defendants  are  m  possession,  claiming  title  and  exercising  owner- 
ship, as  one  suit  would  determine  their  right  of  possession.  Northern  Pae. 
R.  R.  Co.  V.  Amacker,  7  U.  S.  App.  33  (9th  Cir.) ;  Morbow,  J.,  1892. 

67  F.  R.  879,  this  case  is  cited  on  the  point  that  omiasion  to  aver  pooooooion  of  complainant  In 

a  bill  to  quiet  title  renders  it  demurraole. 

« 

4.  Possession — Complainant  must  have. — A  bill  to  quiet  title  to  land 
will  lie  only  where  complainant  is  in  actual  x>ossession  of  the  land,  as  other- 
wise the  defendant  has  a  constitutional  right  to  trial  by  jury.    Sanie  Case, 

5.  Ifon-possession — ^Excuse  for. — A  bill  to  quiet  title  wiU  not  be  sustained 
on  the  ground  of  extensive  land  possessions  of  complainant  under  a  land 
grant  and  the  hardship  of  taJking  possession  before  oringing  suit.  Same 
Case. 

6.  When  out  of  Possession— Oregon. — ^Where  defendant  is  in  possession 
under  a  forged  will  as  tenant  by  the  curtesy,  and  no  action  could  be  main- 
tained against  him  at  law,  because  in  Oregon  the  validity  of  a  will  cannot  be 
attacked  in  a  collateral  proceeding,  a  bill  to  remove  cloud  from  title  may  be 
maintained  by  plaintiff,  although  out  of  possession.  Richardson  v.  Green,  15 
U.  S.  App.  488  (9th  Cir.) ;  Knowles,  J.,  1894. 

7.  What  is  Possession. — Wliere  complainant,  a  railroad  company,  has 
merely  fixed  a  definite  route  of  the  roads  opposite  certain  lands,  and  filled  a 
plot  thereof  in  the  office  of  the  commissioner  of  the  general  land  office,  it 
has  not  acquired  possession  in  fact,  so  as  to  allow^  it  to  support  a  bill  to  quiet 
title.  Northern  Pac.  R.  Co.  v.  Amacker,  7  U.  S.  App.  33  (9th  Cir.) ;  Mor- 
row, J.,  1892. 

8.  Acquiescence  in  Patent  Presumed  after  Three  Years.— Where 

a  land  grant  lias  been  defeated  on  appeal  to  the  Secretary  of  the  Interior,  in 
a  contest  with  a  homestead  claimant,  and  a  patent  issued  to  such  claimant, 
and  the  company  delays  more  than  three  years  in  bringing  suit  for  the  lands, 
during  wliicn  time  the  lands  were  conveyed  and  plott**d  as  an  addition  to  a 
town,  this  will  be  considered  an  acquiescence  in  the  decision,  and  raises  a 

E resumption  that  the  company  has  ma<le  a  selection  of  indemnity  lands  in 
eu  of  those  lost,  and  an  averment  that  the  company  has  not  made  such 
selection  is  necessary  in  a  bill  brought  to  remove  a  cloud  on  title.  Satiie 
Case. 

9.  Laohes  and  Statute  of  Limitations  as  Defence.— No  defence  when 

Eerson  bringing  bill  to  remove  cloud  is  in  ix).ssession.  But  where  biU  is  filed 
y  person  out  of  ix>sseasion,  defendant  in  jxxssession  may  set  up  as  a  defence 
laches  and  statute  of  limitations.  Sage  v.  Winona  <&  St.  Peter  R.  Co.,  19 
U.  S.  App.  1  (8th  Cir.) ;  Thayer,  J.,  1893. 

10.  Laches— Twenty-four  Years'  Delay.— On  a  bill  to  quiet  title  to  land 
conveyed  twenty-four  years  previously,  in  settlement  of  partnership  affairs, 
the  court  will  not  set  aside  the  settlement  on  a  general  allegation  of  fraud 
not  distinctly  proved,  and  when  the  principal  parties  to  the  settlement  are  dead 
and  some  of  the  papers  destroyed.  HoUaday  v.  Land  &  Rit^er  Imp.  Co.,  18 
U.  S.  App.  308  (7th  Cu-.);  Fuller,  C.  J.  (Woods,  J.,  Dist.),  1893. 

11.  Supplemental  Bill. — In  a  suit  to  remove  cloud  on  title  a  decree  in  favor 
of  complainant  carries  with  it  a  right  of  possession,  and  a  supplemental  bill 
to  carry  the  decree  into  eflfect  in  favor  of  complainant  or  his  vendee  and  to 
deliver  up  possession  may  properly  issue.  Root  v.  Woolicorth^  150  U.  S.  401 ; 
Jackson,  j.,  1893. 
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12.  Cancellation  of  Deeds. — ^The  plamtift  was  purchaser  of  certain  swamp 
lands,  his  grantor  having  purctiased  at  a  judgment  sale.  Subsequently  a 
oommisBioner  appointed  to  sell  all  swamp  lands  in  accordance  with  act  of 
legislature  of  Mississippi,  gave  deeds  purporting  to  convey  the  same  lands. 
The  plaintiil  is  entitled  to  have  these  deeds  cancelled.  Winenmn  v.  Oastrell, 
2  U.  S.  App.  449  (5th  Cir.) ;  Pee  Cub.,  1892. 

13.  Hole  in  Minnesota. — Holder  of  legal  and  equitable  title  to  lands  may 
file  bill  to  remove  cloud  from  title,  although  out  of  possession.  Sage  v. 
Winona  &  St.  Peter  R.  Co.,  19  U.  8.  App.  1  (8th  Cir.) ;  Thayer,  J.,  1898. 

14.  Iowa  Statute. — The  rule  in  equity,  ^rmitting  the  filing  of  a  bill  to  quiet 
title,  only  by  a  party  in  possessioiL,  against  a  defendant  who  has  been  inef- 
fectoally  seeking  to  establish  a  lej^al  title  by  repeated  actions  in  ejectment, 
only  after  the  title  of  the  plaintiff  has  been  established  by  at  least  one  euc- 
cemful  trial  at  law,  is  modified  by  the  statute  of  Iowa  Code  (^  8278),  so  that 
**  an  action  to  determine  and  quiet  title  to  real  property  may  be  brought  by 
any  one  having  or  claiming  an  interest  tlierein,  whether  in  or  out  of  posKes- 
sion  of  the  same,  against  any  person  claiming  title  thereto,  though  not  in 
possession. **    Wehrman  v.  Conklin,  155  U.  S.  814 ;  Brown,  J.,  1894. 

15.  Suit  by  Citizen  of  Another  State  to  Bemove  Cloud  on  Title.— 
The  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Arkansas 
has  jurisdiction  of  a  suit  in  equity,  brought  b^  a  citizen  of  Ohio  against  a 
citizen  of  Illinois,  to  remove  a  cloud  from  the  title  to  real  estate,  situated  in 
its  district,  provided  the  statutory  notice  as  to  outstanding  claims  required 
by  the  Arkaiisas  statute  of  March  12,  1881,  Ko.  89,  in  proceedings  for  fixing 
of  tax  liens,  and  the  sale  of  lands  for  the  non-payment  thereof,  has  been 
given ;  else  all  proceedings  are  void  for  lack  of  jurisdiction,  even  though  tlie 
state  appeared.    Dkk  v.  Foraker,  155  U.  S.  404 ;  White,  J.,  1894. 

16.  Under  Bev.  Stat,  of  Wisconsin— Cloud  on  Title.— Although  sec- 
tion 3186  of  the  Rev.  Stat,  of  Wisconsin  may  have  enlarged  the  ordinary 
equitable  action  to  quiet  title  and  remove  a  cloud,  the  Circuit  Court,  sitting 
in  that  district,  may  take  jurisdiction  of  a  bill  properly  brought  before  it, 
and  a  person  in  possession,  claiming  under  a  tax  deed,  under  which  he  had  ob- 
tained title,  may  institute  such  a  suit  Bardon  v.  Land  d:  River  L  Co,,  157 
U.  S.  327  ;  Fuller,  C.  J.,  1895. 

CODE. 

See:  Pleading:  Evidence,  68,  199. 
Of  Arkansas :  Parties,  8. 
Pleadino  and  Practice,  17. 
Of  New  York :  Pleadtng  and  Practice,  137, 

COLIiATEBAIi  AGBEEMHSTT. 

See:  Evidence,   157. 

COLLATEBAIi  WABRANTY. 

See:  Evidence,  158. 

COLLECTIONS. 

See :  Banks  and  Banking,  1-6. 
Duties,  20-22. 

COLLECTOB. 

See:  Duties,  20. 

COLLISION. 

See:  Carriers,  14. 
Neolioence.  94. 
Ships  and  Shipping,  16, 114, 169-214, 


116  COLORADO — COMMERCE. 

COLORADO. 

See:  Asszonmrnt  for  Creditobs,  16. 
Attachment,  14. 
cjorporations,  75. 
New  Trial,  8-9. 
Title  to  Real  Property,  6. 
Trespass,  3. 
Vendors  and  Purchasers,  10. 

COLOB  OF  TITLE. 

See  L  Adverse  Possession,  8. 

0 

COUJMBIAN  EXPOSITION. 

See:  Trusts,  6. 

COMITY  BETWEEN  COUBTS. 

See :  Federal  Courts,  27. 
Patents,  264. 

CO]SOaSBCE,  6. 

See  also :  Federal  Courts,  42. 

1.  Creation  of  Monopoly  is  not  Commerce.— Where  a  New  Jersey  cor- 
poration controlled  a  large  majority  of  refined  sugar  in  the  United  States 
and  purchased  tlie  stock  of  other  refineries,  thus  acquiring  a  monopoly  of 
the  business,  the  result  of  the  transaction  was  the  creation  of  a  monopoly  in 
the  manufacture  of  a  necessary  of  life,  and  could  not  be  suppressed  under  tlie 
act  of  July  2,  1890,  c.  W7,  26  Stat.  209,  as  it  bears  no  relation  to  commerce 
between  the  states  or  with  foreign  nations.  United  States  v.  J^.  C,  Knight 
Co.,  156  U.  S.  1 ;  i^LLER,  C.  J.  (Harlan,  J.,  Dist.),  1895. 

2.  Instirance  is  not  Commerce.— Section  439  of  the  Penal  Code  of  Cali- 
fornia, maldng  it  a  misdemeanor  for  a  person  in  that  state  to  procure  insur- 
ance from  a  company  not  incorporated  under  its  laws,  and  which  had  not 
filed  the  bond  required  by  the  laws  of  the  state  relative  to  insurance,  is  not 
a  regulation  of  commerce,  as  the  business  of  insurance  is  hot  commerce  and 
does  not  conflict  with  the  Constitution  of  the  United  States  when  enforced 
against  the  agent  of  a  New  York  firm,  who  procured  for  a  resident  of 
California  marine  insurance  by  telegram,  from  an  insurance  company  in- 
corporated under  the  laws  of  Massachusetts,  and  which  had  not  nlea  the 
bond  required  by  the  laws  of  California.  Hooper  y.  California,  155  U.  S. 
648;  White,  J.  (Harlan,  Brewer,  Jackson,  JJ.,  Dist.),  1895. 

3.  Protection  of  Bridge-owners  is  not  Begulation  of.— When  a  brid^ 
is  lawfully  built  over  a  navigable  river  within  the  limits  of  a  state,  and  is 
maintained  as  a  lawful  structure,  its  owners  may  at  all  times  have  recourse 
to  the  courts  to  protect  it ;  and  any  relief  which  may  be  granted  by  the  court 
on  su(;h  application  is  not  a  rep^lation  of  commerce.  Texas  &  Pacific  My. 
Co.  v.  Interstate  Trans,  Co.,  155  U.  S.  585  ;  Shiras,  J.,  1895. 

4.  Inspection  of  Flour— Virginia.— Tlie  act  of  Virginia  of  March,  1867,  as 
set  forth  in  c.  86,  Code  of  Va.,  ed.  1873,  providing  that  all  flour  brought  into 
the  state  and  offered  for  sale  therein  shall  be  reviewed,  and  have  the  Vir- 
ginia inspection  marked  thereon,  and  imposing  a  penalty  for  offering  such 
flour  for  sale  without  such  inspection,  is  repugnant  to  the  commerce  clause 
of  tlie  Constitution,  because  it  is  a  discriminating  law,  requiring  the  inspec- 
tion of  flour  brouglit  from  other  states  when  it  is  not  required  for  flour 
manufactured  in  Virginia.  Voight  v.  Wright,  141  U.  S.  62;  Bradlet,  J., 
1891. 

The  law  of  a  state  requfrlnK  the  fuRpectloD  of  food  and  other  merchandise,  applying  only  to 
merchandise  brought  from  other  states,  is  a  discrimination  against  int«r8tate  commerce  and  is 
unconstitutional.    Georgia  P.  Co.  v.  Mayor  &  C.  of  M.,  60  F.  R.  779, 780 ;  Cooomonwoalth  t.  Hunt- 
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1^.  156  Xaas.  918.  Bnt  this  does  not  apply  If  the  law  requires  inspection  of  all  articles  sold 
alike,  whether  made  or  grown  within  the  state  or  not.  Patapco  Ouano  Co.  v.  BcMtrd  of  Agricul- 
ture,B«F.  R.  ew. 

5.  Power  to  Begolate  does  not  Extend  to  Manu&ctiires.— The 
grant  of  power  to  Congress  to  '*  regulate  commerce  with  foreign  nations  and 
among  the  several  states,*'  does  not  include  the  regulation  of  manufacture,  or 
of  productive  industries  of  any  sort,  even  where  their  product  is  made,  or  is 
intended  or  contemplated  to  be  made,  the  subject  of  commerce  beyond  the 
territory  of  the  state  where  the  manufactory  or  other  producing  industry  is 
situated  or  operated.  Held,  that  a  combination  among  sevei'al  sugar-refin- 
ing companies,  whereby  they  secured,  and  intended  to  secui^,  practical  con- 
trol of  the  business  of  refining  and  selling  sugar  in  the  United  States,  did 
not  involve  a  monopoly  or  restraint  of  foreign  or  interstate  commerce  in 
violation  of  the  act  of  Congress  of  July  2,  1899  26  Stat  209,  c.  647,  entitled 
^*  An  act  to  protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies."  United  States  v.  E,  C.  Knight  Co.^  17  U.  S.  App.  466  (3d  Cir.) ; 
Dallas,  J.,  1894. 

See  United  States  ▼.  Debs,  64  F.  R.  724,  752. 

COMMISSIONEB,  10. 

See  also :  Of  General  Land  OfiSce  :  PuBUC  Lands,  9-18. 
Clerk  op  Court,  4. 
Constitutional  Law,  19. 
Injunction,  3. 
Internal  Revenue,  8. 
Intebstate  Coumerce,  42-46. 
Patents,  24. 
Treaties,  2. 
Supreme  Court,  58. 

1.  Are  not  Judges  of  a  Court.  —  A  preliminary  examination  before  a 
commissioner  of  a  circuit  court  is  not  a  case  pending  in  any  court  of  the 
United  States,  within  the  meteuni^  of  Rev.  Stat.,  §  5406,  and  an  indictment 
for  conspiracy  to  do  injury  to  a  witness  in  such  an  examination  is  fatally 
defective  and  charges  no  offence  against  the  laws  of  the  United  States. 
Todd  V.  U.  5.,  158  U.  S.  278;  Brewer,  J.,  1895. 

2.  Findings  —  Conclusive  unless  Clearly  Wrong.  —  The  findincs  of 
fact  of  an  officer  who  has  been  appointed  to  assess  damages  to  a  vessel  will 
not  be  disturbed  where  the  testimony  is  conflicting,  unless  error  or  mistake 
is  clearly  apparent.  Panama  R.  Co.  v.  Napier  Siiipping  Co.,  L,y  20  U.  S. 
App.  568  (2d  Cir.) ;  Per  Cur.,  1894. 

3.  Have  no  Seal. —  A  warrant  issued  by  a  commissioner  of  a  court  of  the 
United  States  is  not  void  for  tlie  want  of  a  seal,  the  commissioner  having 
no  seal,  and  not  being  required  by  statute  to  affix  one  to  warrants  issued  by 
hun.    Starr  v,  U.  S.,  153  U.  S.  614 ;  Fuller,  C.  J.,  1894. 

4.  What  Entitles  to  Compensation. —  A  commissioner  of  a  circuit  court 
of  the  United  States  is  not  entitled,  under  Rev.  Stat.,  §  847,  to  compensation 
for  hearing  charges  made  by  complaining  witnesses  against  persons  charged 
with  violations  of  the  laws  of  the  United,  States,  and  holding  examinations 
of  such  complaining^wjtnesses,  and  any  other  witnesses  produced  by  them 
in  support  or  their  allegation,  and  deciding  whether  a  warrant  should  not 
issue  upon  the  complaint  made.  IJ,  S,  v.  I^tterson,  150  U.  S.  65  ;  Brewer, 
J.,  1893. 

5.  Compensation  —  How  Provided  For.  —  A  commissioner  of  circuit 
court  of  the  United  States  cannot  charge  the  United  States  for  his  services, 
unless  Congress  has  provided  for  a  compensation  for  those  services.  U,  S,y. 
Patterson,  150  U.  S.  65 ;  Brewer,  J.,  1893. 

9.  Action  for  Aocounts. —  The  refusal  of  the  courts  to  approve  a  commis- 
sioner's accounts  is  no  bar  to  an  action  therefor,  though  it  may  be  consid- 
ered as  bearing  on  the  good  faith  of  the  transaction.  Southicorth  v.  U,  S,, 
151  U.  S.  179  ;  Brewer,  J.,  1894. 
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7.  No  Arrest,  no  Pee. — For  services  rendered  in  good  faith  in  criminal 
proceedings,  in  case  of  actual  arrest  and  hearing,  the  commissioner  is  en- 
titled to  ten  dollars,  whether  the  accuBed  is  discliar^ed  or  held ;  it  is  im- 
material that  the  complaint  was  defective,  if  it  was  intended  to  cliarge  an 
offence.  If  there  is  no  arrest  there  can  be  no  fee.  Southtcorth  v.  U.  jS'.,  151 
U.  S.  179;  Brewer,  J.,  1894. 

8.  Fees — Criminal  Case. — A  commissioner  of  the  United  States  Circiut 
Court  can  adjourn  the  examination  of  a  person  charged  with  a  crime,  and 
when  he  does  so  is  entitled  to  fees  for  taking  the  recognizances  of  the  de- 
fendant and  of  the  witnesses,  and  for  issuing  a  warrant  of  ccMnmitment. 
U.  S.  v.  Rand,  5  U.  S.  App.  230  (1st  Cir.)  ;  Colt,  J.,  1892. 

See  Hirschbeck  v.  U.  S.  08  F.  R.  «B0. 

9.  Fees — ^Enumeration  of. — A  commissioner  of  a  circuit  court  is  an  officer 
of  the  court,  authorized  hy  law,  and  is  entitled  toliisfees  when  certified  by  the 
court  as  correct ;  for  entering  on  warrant  the  judgment  or  final  disposi- 
tion of  a  case ;  for  makinj^  transcripts  of  proceedings,  to  be  sent  up  to 
court ;  for  making  and  certifying  copies  of  subjKKnas  for  marshal  to  serve 
on  witnesses ;  for  making  report  to  clerk  of  court  and  commissioner  of  in- 
ternal revenue  laws ;  for  making  entries  on  the  docket  in  various  cases  of 
the  name  of  the  affiant,  his  official  position,  date  of  issuing  warrant,  name 
of  defendant  and  witnesses,  and  final  disposition  of  the  case  ;  if.  in  all  these 
cases,  required  by  a  rule  of  the  court.  He  is  also  entitled  to  his  fees  for 
administering  oaths  to  deputy  marshals  to  verify  their  accounts  of  ser- 
vice, when  the  department  of  justice  requires  such  officers  to  certify  on  oath 
that  their  accounts,  rendered  to  the  marshal,  are  correct.  U.  S.  v.  AUred, 
155  U.  S.  591 ;  Brown.  J.,  1895. 

10.  Docket  Fees,  Disallowed.— On  the  authority  of  U.  S.  v.  Ewing,  140  U.  S. 
142,  the  charges  of  a  commissioner  of  a  circuit  court  for  docket  fees  are  dis- 
allowed, and  the  charges  for  acknowledgments  of  sureties  on  recognizances 
of  defendants  in  prosecutions  brought  by  the  United  States  reduced  to  a  fee 
for  a  single  acknowledgment.     U,  S.  v.  HaU,  147  U.  S.  691 ;  Brown,  J.,  1893. 

COMMISSIONS. 

See:  Admiralty,  98. 
Duties,  21, 

COMMITMENT. 

See :  Criminal  Law,  50-51. 

COMMON  CABRIEBS. 

See:  Carriers. 
Railroads. 
Ships  and  Shippino. 

COMMON  LAW. 

See :  Fraudulent  Conveyances,  1. 
Limitation  of  Actions,  3. 
Negotiable  Instruments,  37. 
Partition,  1. 

Pleading  and  Practice,  16. 
Reference,  7. 
Statutes,  10. 
Trade-mark,  9-10. 

COMMUTATION  OP  SENTENCE. 

See  :  Constitutional  Law,  32. 
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COMPACTS. 

See :  Constitutional.  Law,  36. 

COMPENSATION. 

See:  Admiraltt,  12-24. 
Attorneys,  2-12. 
Eminent  Domain,  10-16. 
Officers,  5. 
Public  Lands,  44. 
Receiyebs,  21. 

COMPETENCY. 

See :  Witnesses,  11-13. 

COMPLAINANT. 

See :  Equity,  52-54,  56-67. 

COMPTBOLLEB. 

See :  Marshals,  13. 

CONCEAIiED  OBSTHUCTIONS. 

See :  Ships  and  SnipPiNa,  269. 

CONCEALMENT. 

See :  Contracts,  06. 
Eyidence,  94. 

Limitation  of  Actions,  83. 
Trusts,  8. 

CONDEMNATION. 

See :  Eminent  Domain,  2-4,  21. 
Statutes,  33. 

CONDITIONS. 

See ;  Landlord  and  Tenant,  7. 

CONDITIONAL  ACCEPTANCE. 

See :  Negotiable  Instruments,  19. 

CONDITIONAL  SALE. 

See :  Bailment,  3-4. 

Sales,  38. 

CONDUCT  OP  TBIAL. 

See :  Trial,  1-20. 

CONDUCTOB. 

See :  Carriers,  29-33. 

CONFEDEBATE  MONEY. 

See :  Payment  in :  Limitation  of  Actions,  84. 


120  CONFESf  NFLICT  OF  LAWS. 

CONFESSION. 

See :  Criminal  Law,  92-98. 
Evidence,  71, 147-150. 
Judgments  and  Decrees,  83. 

CONFINEMENT. 
See :  Constitutional  Law,  87. 

CONFIRMATION. 

See :  Public  Lands,  58-103. 

CONFISCATION. 

See :  Rebellion,  1. 

CONFLICT  OF  LAWS,  21. 

See  also:  Statutes,  22. 
1.  Contracts,  1-8. 

1.  Contract  Governed  by  Place  of  Performance.— A  contract  made  in 
one  place  to  be  executed  in  another  is  in  general  to  be  governed  by  the  place 
of  performance.  It  is  governed  by  the  law  in  view  of  which  it  was  expressly 
or  presumptively  made.  Bonds  of  a  South  Carolina  raih*oad,  guaranteed  by 
the  state,  were  made  payable  in  pounds  sterling,  and  both  principal  and  in- 
terest were  payable  in  London.  Heldj  interest  is  payable  at  the  English  rate. 
CogfUan  v.  South  Carolina  R,  Co.,  142  U.  S.  101  ;  Harlan,  J.,  1891. 

See  Bound  v.  8.  Carolina  Ry.  Co.,  51  F.  R.  60.  Distinguished  in  Rosenstein  v.  Tarr,  51  F.  R.  STl. 
Followed  in  Buchtinan  v.  Drovers'  Nat.  Banlc  of  Chicago,  65  F.  R.  8S8 ;  Kansas  City  Packing  Co.  v. 
Hoover,  1  App.  Casea  Dist.  of  Col.  877. 

2.  Execution  and  Validity  of  Contract— How  Governed.— The  law  of 

the  state  where  a  contract  is  made  governs  as  to  its  execution  and  validity'. 
Under  the  laws  of  Pennsylvania  plaintiff  could  contract  only  with  certain 
formalities.  In  Kentucky  the  laws  contained  no  such  provisions,  and  the 
plaintiff,  a  company  incorporated  in  Pennsylvania,  contracted  in  Kentucky 
with  the  defendant  without  observing  the  formalities  required  by  Penn- 
sylvania law.  Held,  as  the  contract  was  valid  under  Kentucky  law,  was 
binding  on  the  parties.  Park  Bros,  <St  Co.  {L.)  v.  Kelly  Axe  Mfg.  Co.,  6  U.  S. 
App.  26  (6th  Cir.);  Jackson,  J.,  1802. 

3.  Insurance  Contract— Lex  Loci.— A  policy  applied  for  in  New  York,  de- 
livered there,  and  the  premium  paid  there,  is  a  New  York  contract,  notwith- 
standing it  i3  signed  and  issued  by  the  insurer  in  another  state.  Being  a 
New  York  contract  it  is  of  course  dominated  by  the  statute  of  the  state  re- 
specting forfeiture  (act  of  May  23,  1877,  Laws  of  N.  Y.  of  1877,  chapter  321) 
as  completely  as  though  the  statutory  conditions  had  been  explicitly  incor- 
porated in  it.  Rae'8  Executors  v.  Nat.  Life  Ins.  Co.,  20  U.  S.  App.'410  (2d 
Cir.);  Wallace,  J.,  1894. 

4.  Sales— Lex  Loci  Contractus.— An  Ohio  corporation  sold  a  "planer" 
to  a  Louisiana  corporation,  one-fourth  of  the  cost  to  be  paid  when  the  ma- 
chine reached  New  Orleans.  The  L.  Co. ,  after  the  arrival  of  the  planer,  noti- 
fied the  O.  Co. that  it  could  not  make  cash  payment  and  theO.  Co.  accepteii  a 
sixty-day  draft.  The  L.  Co.  became  insolvent,  and  the  planer  was  8eize<l 
and  sold  at  the  suits  of  the  creditors.  The  O.  Co.  filed  a  bill  in  equity  pray- 
ing for  a  rescission  of  the  sale  and  tliatthe  planer  be  delivered  to  the'O.  Co.. 
the  bill  proceeding  upon  the  theory  that  the  original  contract  of  sale  was  not 
carried  out,  and  that  the  acceptance  of  a  sixty -day  draft  created  a  new  con- 
tract to  be  governed  by  the  laws  of  Louisiana.  Held,  there  was  no  rescis- 
sion of  the  Ohio  sale  and  no  new  sale  in  Louisiana.  The  sale  was  complet*' 
on  the  delivery  of  the  planer  in  Ohio,  where  the  common  law  governs  suoli 
contracts.    And  as  the  contract  was  a  common-law  contract  of  sale  of  per- 
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6onal  property  the  Ohio  corporation  could  not  claim  the  vendor's  privilege 
given  by  article  3327  e^  seq.  of  the  Civil  Code  of  Louisiana.  O.  A,  Uray  Co, 
V.  Taylor  Bros,  I.  W,  Co,,  L.,  23  U.  S.  App.  671  (5th  Cir.);  McCormick,  J., 
1894. 

5.  Note  Payable  in  niinoia.—A  note  dated  and  signed  by  the  makers  in 
Tennessee,  and  payable  in  Chicago,  and  forwarded  by  them  to  tlie  payees  in 
Cliicago,  to  be  used  by  the  payees  in  raising  money  to  pay  off  a  prior  note 
made  by  the  same  parties,  and  which  is  used  for  that  purpose  in  Cliicago, 
and  is  discounted  there,  is  an  Illinois  contract  and  Illinois  laws  of  usury 
apply.  Buchanan  v.  Drovers^  Nat,  Bk,  of  Ch,,  6  U.  S.  App.  566  (6th  Cir.); 
Severens,  J.,  1893. 

6.  Plaoe  of  Performance. — The  contract  upon  which  the  action  arose  was 
an  implied  one,  arose  in  Missouri,  and  Was  to  oe  performed  there.  Held^  that 
it  was  to  be  interpreted  in  accordance  with  the  Missouri  law  applicable 
thereto.  Davis  v.  St.  Vincent's  Institution,  15  U.  S.  App.  482  (9th  Cir.) ; 
Ross,  J.,  1894. 

7.  Lex  Loci— When  it  Prevails. — In  coustruing  a  contract  for  the  trans- 

g>rtation  upon  the  high  seas  of  passengers  and  their  baggage,  made  in 
ngiand,  Jmd,  that  a  contract  of  affreightment  made  in  one  country  betw^een 
citizens  or  residents  thereof,  and  the  performance  of  which  begins  there,  is 
to  be  governed  by  the  law  of  that  country,  unless  the  parties,  when  entering 
into  the  contract,  clearly  manifest  a  mutual  intention  that  it  shall  be  gov- 
erned by  the  law  of  some  other  country.  The  Majestic,  20  U.  S.  App.  503 
(3d  Cir.);  SmPMAN,  J.,  1894. 
SeeThe  Carfb  Prince,  68  F.  R.  266. 

8.  Bill  of  Exchange— Plaoe  of  Payment.— The  statute  of  Missouri  as  to 
the  acceptance  of  a  bill  of  exchange  does  not  apply  to  a  parol  promise  made 
in  Missouri  to  accept  a  bill  of  exchange  in  Illinois.  The  parties  had  in  view 
the  law  of  the  plaoe  of  performance.  Hall  v.  Corddl,  142  U.  S.  116  ;  Haruln, 
J.,  1891. 

2.  Judgments,  9-10. 

9.  Foreigpi  Judgments. — A  citizen  of  this  country,  who  has  his  principal 
place  of  business  here,  but  has  an  agent  in  a  foreign  country,  where  he 
stores  large  quantities  of  goods,  and  who,  in  a  suit  brought  against  him  by 
a  citizen  and  in  a  court  of  that  country,  appears  to  defend,  so  as  to  pre- 
vent his  property  within  the  jurisdiction  of  that  court  from  being  taken  in 
satisfaction  of  any  judgment  that  may  be  recovered  against  him  there,  can- 
not, in  an  action  brought  against  him  in  this  country,  impeach  it  for  want 
of  jurisdiction  of  his  person.  Hilton  v.  Guyot,  159  U.  S.  113;  Gray,  J. 
(FcLLKR,  C.  J.,  Harlan,  Brewer,  Jackson,  JJ.,  Dist.),  1895. 

10.  Poreipi  Judgments— Grounds  for  Impeaching.— The  admission,  at 
the  trial  in  a  court  of  a  foreign  coimtry  according  to  its  law  and  practice, 
of  testimony  not  under  oath  and  without  opportunity  of  cross-examination, 
and  of  documents  with  which  the  defendant  had  no  connection,  and  which 
by  our  law  would  not  be  admissible  against  him,  is  not  of  itself  a  sufficient 
{;roui]d  for  impeaching  the  judgment  of  that  court  in  an  action  brought  upon 
it  in  this  country.    Same  Case, 

8.  MORTOAQES,  11-21. 

11.  Mortgages — ^Lex  Fori. — ^Personal  property  situated  in  the  Indian  Tem- 
tory  was  mortgaged  by  the  owner  to  secure  a  debt  due  in  Kansas.  The 
transaction  took  place  m  Kansas,  but  the  owner  of  the  property  resided  in 
the  Indian  Territory.  Possession  was  not  changed,  nor  was  tlie  mortgage 
filed  as  required  by  Kansas  law.  The  property  was  levied  on  in  an  action 
a^inst  the  mortgagor.  The  mortgagee  brought  his  action  of  replevin. 
Held,  that  the  law  of  the  Indian  Territory,  not  that  of  Kansas,  applied  to 
the  transaction ;  that  tliere  was  no  presumption  that  the  common  law  was 
in  force  in  the  Indian  Territory,  but  that  in  the  absence  of  proof  of  the  law 
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of  the  Territory  the  court  would  apply  the  law  of  the  former,  and  the  title  ol 
the  property  was  in  mortgagee.  Pyeatt  v.  Powell,  10  U.  S.  App.  200  (8tb 
Cir.);  Sanborn,  J.,  1892. 

Bee  Davison  v.  GibBon,  66  F.  R.  444,  445. 

12.  Chattel  Mortgage — ^Domicile  of  Owner.— In  the  case  of  a  chattel 
mortgage  the  law  of  the  place  of  the  contract  does  not  apply,  but  that  of  the 
domicile  of  the  owner  and  of  the  situs  of  the  property.  Pyeatt  v.  PoweU,  10 
U.  S.  App.  200  (8th  Cir.);  Sanborn,  J.,  1892. 

13.  Personal  Property — ^Lex  Bel  Sitse.^The  law  will  regard  the  place 
where  personal  property  is  actually  situated  as  its  situs,  independently  of  the 

?uestion  of  the  domicile  of  the  owner,  when  justice  so  demands.  PitUmati's 
^alace  Car  Co,  v.  Pennsylvania,  141  U.  S.  18  ;  Gray,  J.  (Bradley,  Field, 
Harlan,  J  J. ,  Dist.),  1891 ;  Pullman's  Palace  Car  Co,  v.  Hayward,  141  U.  S. 
86 ;  Gray,  J.  (Bradley,  Field,  Harlan,  JJ.,  Dist.),  1891. 

The  law  will  often  regard  the  place  where  personal  property  is  actually  situated  as  its  situB^  in- 
dependently of  the  domicile  of  the  owner.    Brlgf]^  v.  Stroud,  Co  F.  R.  710. 

14.  Preferences— Where  Valid.— Assignment  of  all  property,  made  for  the 
benefit  of  his  creditors  with  preferences  by  a  citizen  of  Li  tah  to  another 
eitizen  of  Utah,  which  is  valid  by  the  laws  of  Utah  and  valid  at  the  com- 
mon law,  is  valid  in  Idaho  against  an  attaching  creditor,  as  to  property  ia 
Idaho  of  which  the  assignee  has  taken  possession,  notwithstanding  the  I(Jaho 
statute  that  no  assignment  by  an  insolvent  debtor  otherwise  than  as  therein 
provided  is  binding  on  creditors,  and  that  creditors  must  share  pro  rata^ 
without  priority  or  preference.  Bamett  v.  Kinney,  147  U.  S.  476 ;  Fcilleb, 
C.  J.,  1893. 

15.  Equitable  Lien— Sales. — An  equitable  lien  on  certain  cattle  sold  in 
Arkansas  to  a  citizen  of  the  Choctaw  Nation  and  removed  to  the  Indian 
Territory  can  be  enforced  in  the  Indian  Territory,  after  the  death  of  tlie 
vendee,  against  the  cattle  in  possession  of  vendee's  administrator.  Nichols* 
Admr,  v.  Hudgins,  19  U.  S.  App.  144  (8th  Cir.);  Caldwell,  J.,  1898. 

16.  Statute  of  Limitations— Lex  Fori.— In  an  action  to  recover  damages 
for  death  by  negligence  occurring  in  another  state  (New  Mexico),  Uie 
statute  of  limitations  of  Texas  (Art.  3202,  Rev.  Stat.  Tex.),  the  forum,  will 
govern,  unless  the  statute  of  New  Mexico,  which  creates  the  right,  limits 
the  duration  thereof  to  a  prescribed  time.  Munos  v.  Southern  Pac,  Co., 
2  U.  S.  App.  222  (5th  Cir.) ;  Pardee,  J.,  1892. 

17.  Equities,  not  controlled  by  Lex  Loci.— Wliile  the  law  of  the  place 
where  the  contract  is  made  governs  its  construction,  the  question  of  equities 
existing  between  the  parties  to  commercial  paper  is  one  of  general  com- 
mercial law,  and  is  not  governed  by  any  state  law.  Bank  of  Edgefield  v. 
Farmers'  Co-operative  Mfg.  Co.,  2  U.  S.  App.  282  (5th  Cir.):  Pardee,  J.,  189«. 

18.  What  is  Law  of  Forum  for  Creek  Nation.— Where  the  common  law 
as  to  the  right  of  the  husband  to  the  wife's  property  has  never  been  adopted 
or  has  been  abrogated,  crops  produced  on  the  wife's  land,  although  the  hus- 
band contributed  his  labor  towards  their  production,  are  the  property  of  the 
wife.  It  is  error  to  presume  that  the  common  law  was  in  force  in  Indian 
Territory  as  to  such  a  question,  as,  in  absence  of  evidence  as  to  what  the 
Creek  law  was,  by  act  of  May  2,  1890,  Mansfield's  Digest  of  the  laws  of 
Arkansas  is  the  law  of  the  forum.  Davison  v.  Gibson,  12  U.  S.  App.  803 
(8th  Cir.);  Caldwell,  J.,  1893. 

19.  Jurisdiction  of  Non-resident  Corporation— Missouri.— Where  the 
defendant  corporation  is  a  non-resident  or  Missouri,  the  state  court  acquires 

i'urisdiction  of  the  case,  under  subdivision  4  of  §  3489  of  the  Rev.  Stat,  of 
lissouri  of  1879  and  §  3481  of  the  same  Revised  Statutes.  New  York,  Lake 
Erie  <Sb  W.  R.  Co.  v  Estill ;  New  York,  Lake  Erie  tSb  W.  R.  Co.  v.  Leonard, 
147  U.  S.  591 ;  Blatchford,  J.,  1893. 

20.  Recovery  for  Injury  to  Employe  Governed  by  Lex  Loci.— In  an 

action  by  the  representatives  of  a  railroad  employe  against  the  company,  to 
recover  damages  for  the  death  of  the  employ^,  caused  by  an  accident  while 
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in  its  employ,  which  is  tried  in  a  different  state  from  that  in  which  the  con- 
tract of  employment  was  made  and  in  which  the  accident  took  place,  the 
right  to  recover  and  the  limit  of  the  amount  of  the  judgment  are  governed 
bv  the  lex  loci,  and  not  by  the  lex  fori.  Northern  Pacific  R.  Co,  v.  Babcockf 
154  U.  S.  190 ;  White,  J.,  1894. 

See  Central  Trust  Co.  v.  Charlotte,  etc.,  R.  Co.,  66  F.  R.  257 ;  also  Theroux  v.  Northern  Pacific 
B.Co^GlF.  R.  66. 

31.  What  Must  Appear  on  the  Becord.— If  the  conflict  of  a  state  law 
with  tlie  Constitution  and  the  decision  by  the  state  court  in  favor  of  its 
validity  are  relied  on,  this  must  appear  on  the  face  of  the  record  before 
the  Question  can  be  re-examined  by  the  U.  S.  Supreme  Court,  and  this  is 
equally  true  where  the  denial  of  a  title  right,  privilege,  or  immunity  under 
the  Constitution  and  laws  of  the  United  States,  or  the  validity  of  an  author- 
itv  exercised  under  the  United  States,  is  urged  as  the  ground  of  jurisdiction. 
Dibble  v.  BeUingham  Bay  Land  Co.,  163  U.  S.  63 ;  Fuller,  C.  J.,  1896. 

cownjcTiNa  titiiB. 

See :  Public  Lands,  130-152. 

CONGRESS. 

See :  Acre  of  Congress. 

Constitutional  Law,  3-29. 
Mails,  1,  2. 

CONQBESSIONAL  LIBBART. 

See :  United  States,  14. 

CONNECTICUT. 

See :  Liquor  Traffic :  Constitutional  Law,  26. 
Interstate  Commerce,  40. 
Statutes,  47. 

CONSENT  OF  PARTIES. 

See :  Cmcurr  Coxtrt  op  Appeals,  16. 

CONSEQUENTIAL  DAMAGES. 
See :  Damages,  20-23. 

CONSIDERATION. 

See:  Contracts,  18-26. 
Deeds,  8. 

Negotiable  Instruments,  5-7. 
Recording  Conveyances,  4. 
Specific  Performance,  14. 

CONSOLIDATION. 

See :  Corporations,  22. 

Municipal  Corporations,  17. 
Pleading  and  Practice,  9. 
Railroads,  0. 

CONSPIRACY. 

See :  Constitutional  Law,  17. 
Criminal  Law,  4-14. 
Evidence,  149-150. 
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CONSTITUnONAL  I.AW,  105. 

I.  CONSTRUCTION  OF  THE  CONSTITUTION,  1-3. 
n.  POWERS  OF  CONGRESS,  8-29. 

1.  Over  its  Own  Rules,  3. 

2.  Over  Immigration,  4-10. 

3.  Over  Corporations,  11-12. 

4.  Over  Taxation,  13-15. 

5.  Over  the  Press,  16. 

6.  Power  of  Punishment,  17-18. 

7.  Power  of  Appointment,  19. 

8.  Police  Power,  20-28. 

9.  Appropriations,  29. 

in.  RIGHTS  UNDER  THE  CONSTITUTION,  30-105. 

1.  Of  States,  30-48. 

2.  Op  Persons,  49-105. 

A.  **  Equal  Protection,"  49-61. 

B.  *'  Impairing  Contracts,"  62-78. 

C.  **  Due  Process  of  Law,"  79-94. 

D.  Former  Jeopardy,  95-90. 

E.  Frajjchise,  97. 

F.  "  Full  Faith  and  Credit,'*  98-99. 

G.  Ex  Post  Facto  Law,  100-101. 

H.  13th  and  14th  Amendments,  102-104. 
I.   Public  Policy,  105. 

I.  CONSTRUCTION  OF  THE  CONSTITUTION,  1-2. 

1.  BightB  Secured  by  the  Constitutdon.— The  Constitution  should  be 
interpreted  in  the  light  of  the  law  at  the  time  of  its  adoption,  not  as  reach- 
ing out  for  new  guaranties  of  the  rights  of  the  citizen,  but  as  securing  to 
every  individual  such  as  he  already  possessed  as  a  British  subiect — such  as 
his  ancestors  had  inherited  and  defended  since  the  days  of  Magna  Charta. 
Mattox  V.  U,  5.,  156  U.  S.  237  ;  Brown,  J.,  1895. 

2.  Hot  Springs  Beseryation. — The  act  of  Congress  of  March  3, 1877,  in  re- 
lation to  the  Hot  Springs  Reservation,  which  provided  that  no  claim  should 
be  considered  which  liad  accrued  since  April  24,  1876,  referred  to  claims  to 
the  land  then  existing  and  not  to  independent  claims  acquired  thereafter, 
and  did  not  prevent  one  from  assigning  his  interest  in  a  claim  to  the  land 
after  that  date.    Ooode  v.  Oaines,  145  U.  S.  141 ;  Fuller,  C.  J.,  1892. 

II.  POWERS  OF  CONGRESS,  3-29. 

1.  Over  its  own  Rules,  8. 

3.  Counting  a  Quorum— Rule  XV.— The  pro\ision  in  rule  XV.  of  the 
House  of  Representatives  of  the  Fifty-first  Congress,  that  "  on  the  demand  of 
any  member,  or  at  the  suggestion  of  the  speaker,  the  names  of  members  suf- 
ficient to  make  a  quorum  in  the  hall  of  the  house  who  do  not  vote  shall  l^e 
noted  by  the  clerk  and  recorded  in  the  journal,  and  reported  to  the  speaker 
with  the  names  of  the  members  voting,  and  be  coimted  and  announced  in 
determining  the  presence  of  a  quorum  to  do  business,"  is  a  constitutional 
mode  of  ascertaining  the  presence  of  a  quorum,  empowered  to  act  as  the 
House.     U.  S.  V.  Ballin,  144  U.  S.  1 ;  Brewer,  J.,  1893. 

2.  Over  Immigration,  4-10. 

4.  Bight  to  Regulate. — It  is  an  accepted  maxim  of  international  law  that 
every  sovereign  nation  has  the  power  to  forbid  the  entrance  of  foreigners 
within  its  dominions,  or  to  admit  them  only  in  such  cases  and  on  such  con- 
ditions as  it  may  prescribe.  Nishimura  Ekiu  v.  U,  S.,  142  U.  S.  651 ; 
Gray,  J.  (Brewer,  J.,  Dist.),  1802. 

5.  The  G-overnment  Alone  has  tho  Bight. — One  who  asserts  title  to  a 
mining  claim  under  a  location  made  by  an  alien  and  two  citizens  cannot 
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defeat  the  claims  of  the  alien*8  heirs  on  the  ground  that  under  Rev.  Stat., 
g  2819,  an  alien  cannot  be  a  locator.  The  right  to  defeat  a  title  on  the  ground 
of  alienage  is  reserved  to  the  government  alone.  Billings  v.  Aspen  M, 
d  S,  Co.  {,^%  10  U.  S.  App.  822  (8th  Cir.) ;  Shiras,  J.,  1892. 

6.  Contract  Labor  Law  Construed.— The  act  of  Feb.  26,  1885,  ''  to  pro- 
hibit the  importation  and  migration  of  foreimers  and  aliens  under  contract 
or  agreement  to  perform  labor  in  the  Unitea  States,  its  territories,  and  the 
District  of  Columoia,'*  23  Stat.  332,  c.  1G4,  does  not  apply  to  a  contract  be- 
tween an  alien,  residing  out  of  the  United  States  and  a  rehgious  society 
incorporated  under  the  laws  of  a  state,  whereby  he  engages  to  remove  to  the 
United  States  and  to  enter  into  the  service  of  the  society  as  its  rector  or 
minister.  Church  of  the  Holy  Trinity  v.  U.  S,,  143  U.  S.  457  ;  Brewer,  J., 
1892. 

See  LeaiT.  U.  S.,  150  U.  8.  479 ;  Moller  v.  U.  8.,Br  F.  R.  494 ;  State  v.  Ins.  Co..fi8  Tenn,  425 ; 
RK-firer  t.  Cook,  8tt  Tex.  635 ;  C josaw  M.  Co.  v.  South  Carolina,  144  U.  S.  550 ;  In  re  Muser,  49  F. 
R.  SU ;  In  re  Manning,  71  Hun,  :M«  ;  Davis  v.  Bonney,  8D  Va.  730  ;  Lau  Ow  Bew  v.  U.  S^  144  U.  8. 
» :  In  re  Hijcgrins,  50  F.  R.  915 ;  In  re  Gardiner,  63  F.  R.  1014 ;  Pierce  v.  Clerk,  7  Wash.  1S6; 
V.  S.  T.  Bashaw,  50  F.  R.  755  ;  In  re  Downing,  6G  F.  R.  474,  distinguished  ;  Matter  of  Manning,  78 
N.  Y.  Supt.  Ct.  212 ;  People  v.  Ballard,  184  N.  Y.  308.  As  to  construction  of  statute  ;  Taylor  v. 
Ri.  Co..  60  F.  R.  755  :  In  re  Boston  Book  Co.,  60  F.  R.  915  :  In  re  Gardiner,  68  F.  R.  1014 ;  Moller  v. 
U.  S..  57  F.  R.  4M ;  Lee  Ean  v.  U.  S.,  82  F.  R.  918  ;  In  re  Howard,  08  F.  R.  204  ;  National  Water- 
works Co.  T.  Kansas  City,  65  F.  R.  097. 

7.  What  is  an  Alien. — A  forei^er,  resident  in  the  United  States,  who  has 
declared  his  intention  of  becoming  a  citizen,  but  has  never  done  more  in 
compliance  with  the  naturalization  laws,  although  by  the  constitution  and 
laws  of  Minnesota,  where  he  resides,  he  has  the  right  to  vote  and  all  the 
other  privileges  of  citizenship,  and  has  actually  voted  at  a  congressional 
election,  is  none  the  less  an  alien.  Nor  is  his  status  altered  by  the  fact 
that  at  the  time  when  he  declared  his  intention  he  was  entitled  by  long 
residence  to  be  naturalized  under  Rev.  Stat.,  §  2167.  Minneapolis  v.  Reum, 
13  U.  S.  App.  446  (8th  Cir.) ;  Sanborn,  J.,  1898. 

8.  Contract  Labor— Alien.— The  act  of  Feb.  26, 1885,  28  Stat.  832,  c.  164, 
prohibiting  the  importation  of  aliens  imder  contract  to  perform  labor  in  the 
United  States,  is  constitutional.  Lees  v.  U,  S.,  150  U.  S.  476 ;  Brewer,  J., 
1893. 

9.  Who  may  Baise  Question  of  Alienage.— By  the  laws  of  Colorado 
an  alien  has  the  same  rights  to  property,  real  and  personal,  as  has  a  citizen. 
An  alien,  a  discoverer  and  locater  of  a  mine,  can  hold  the  same  against 
every  one  but  the  state.  His  title  to  such  passes  at  his  death  to  such  per- 
sons as,  by  the  laws  of  Colorado,  are  recognized  as  his  legal  heirs.  Billings  v. 
Aspen  M.  db  S.  Co.,  10  U.  S.  App.  1  (8th  Cir.);  Shiras,  J.,  1892;  The  Same 
(.'),  10  U.  S.  App.  322  (8th  Cir.) ;  Shiras,  J.,  1892. 

10.  Waiver  of  the  Bight  by  the  Government.— In  the  absence  of  an 
adverse  claim,  the  sale  of  land,  under  sec.  230  of  Rev.  Stat.,  to  one  who  has 
declared  his  intention  of  becoming  a  citizen,  is  a  waiver  of  any  objection  on 
the  part  of  the  United  States  that  the  purchaser  was  an  alien  when  he  made 
his  application.  Bogan  v.  Edinburgh  American  Land  Mortgage  Co,,  Ltd., 
27  U.  S.  App.  846  (8th  Cir.) ;  Sanborn,  J.,  1894. 

8.  Over  Corporations,  11-12. 

11.  Beqidring  Reports  firom  Insurance  Companies.- A  state  statute, 
lequinng  insurance  companies  to  make  full  and  specified  returns  to  the 
proper  state  officers  of  their  business  condition,  liabilities,  losses,  premiimis, 
taxes,  dividends,  expenses,  etc.,  is  an  exercise  of  the  police  power  of  the 
state,  and  may  be  enforced  against  a  company  organized  under  a  si)ecial 
charter  from  the  legislature  of  the  state,which  does  not  in  terms  require  it 
to  make  such  return,  without  thereby  depriving  it  of  any  of  its  rights  under 
the  Constitution  of  the  United  States.  Aigle  Ins.  Co.  v.  Ohio,  153  U.  S.  446 ; 
White,  J.,  1894. 

12.  Mormon  Church— Dissolution.-The  corporation  of  the  Mormon 
Church  having  been  dissolved,  and  its  property  having  escheated  to  the 
United  States,  the  Supreme  Court  of  Utah  decreed  the  devotion  of  the  prop- 
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erty  in  trust  for  certain  purposes.  Congress,  by  joint  resolution,  having 
ordered  its  devotion  to  other  purposes,  the  decree  was  reversed,  and  the  case 
remanded  for  disposition  according  to  such  resolution.  United  States  v. 
Mormon  Church,  150  U.  S.  145  ;  Fuller,  C.  J.,  1893. 

4.  Over  Taxation,  13-15. 

18.  Income  Tax  Invalid. — Tho  tax  imposed  by  sections  27-37  inclusive  of 
the  act  of  1894,  so  far  as  it  falls  on  the  income  of  real  estate  and  of  personal 
property,  being  a  direct  tax  within  the  meaning  of  the  Constitution,  and 
therefore  unconstitutional  and  void,  because  not  apportioned  according  to 
representation,  all  these  sections,  constituting  one  entire  scheme  of  taxation, 
are  necessarily  invalid.  Pollock  v.  Farmers'  Loan  <Sb  T.  Co.  {Rehearing) ; 
Hyde  v.  Continental  Trust  Co,  {Rehearing),  158  U.  S.  601 ;  Fuller,  C.  J. 
(Harlan,  Brown,  Jackson,  White,  JJ.,  Dist.),  1895. 

14.  Taxing  Liquor  Traffic — Texas. — The  provisions  in  the  legislation  of 
the  State  of  Texas,  respecting  the  taxation  or  persons  engaged  in  the  sale  of 
spirituous,  vinous,  or  malt  liquors,  or  me<licated  bitters,  do  not  violate  the 
Constitution  of  the  United  States.  Giozza  v.  THeman,  148  U.  S.  657; 
Fuller,  C.  J.,  1893. 

See  McCuUough  v.  Brown,  41 S.  C.  230. 

15.  To  Determine  Obligation  of  Claims.— It  is  within  the  constitutional 
power  of  Congress  to  determine  whether  claims  upon  the  public  treasury  are 
founded  upon  moral  and  lionorable  obligations,  and  upon  principles  of  right 
and  justice — ^and  liaving  decided  such  questions  in  the  affirmative,  and  having 
appropriated  public  money  for  the  payment  of  such  claims,  its  decisions  can 
rarely,  if  ever,  be  the  subject  of  review  by  the  judicial  branch  of  the  govern- 
ment. United  States  v.  Realty  Co. ;  United  States  v.  (?ay,  163  U.  S.  427 ; 
Peckham,  J. 

5.  Over  the  Press,  16. 

16.  Freedom  of  the  Press— Advertising  Lotteries.— Section  3894  of  the 
Rev.  Stat.,  as  amended  by  act  of  Sept.  19,  1890,  26  Stat.  465,  c.  908,  as  to 
carrying  by  United  States  mails  anything  pertaining  to  a  lottery,  is  a  constitu- 
tional exercise  of  the  power  conferred  upon  Congress  by  article  I.,  sec.  8,  of  the 
Constitution  to  establish  post  offices  and  post  roads,  and  does  not  abridge  *'  the 
freedom  of  the  press  or  speech  "  within  Amendment  I.  to  the  Constitution. 
In  re  Rapier;  In  re  Dupre,  Petitioners,  143  U.  S.  110 ;  Fuller,  C.  J.,  1892. 

See  U.  S.  V.  Martin,  50  F.  R.  820 ;  Harman  v.  U.  S.,  50F.  R.  922 ;  U.  S.  v.  Conrad,  69  F.  R.  406,  4Cr ; 
Weeber  v.  U.  S.,  02  F.  R.  741. 

6.  Power  of  Punishment,  17-18. 

17.  Funishment  for  Conspiracy.— It  is  within  the  powers  of  Congress  to 
provide,  for  persons  convicted  of  conspiracy  to  do  a  criminal  act,  a  punish- 
ment more  severe  than  that  provided  for  persons  committing  such  act. 
Clune  V.  U  S.,  159  U.  S.  590 ;  Brewer,  J.,  1895. 

18.  Both  National  and  State  Courts  mav  Punish  for  same  Offence. 
— The  same  act  may  be  an  offence  against  both  national  and  state  govern- 
ments, punishable  in  the  tribunals  of  each  witliout  infringing  upon  the  con- 
stitutional guaranty  against  being  twice  put  in  jeopardy  of  limb  for  the  same 
offence.  New  York  v.  Eno,  155  IJ.  S.  89 ;  ^ARLAN,  J.  (Field,  Suiras,  JJ., 
Dist.),  1894. 

7.  Power  of  Appointment,  19. 

19.  Commissioners-'Manner  of  Api>ointment.~-It  is  within  the  consti- 
tutional power  of  Congress,  in  legislating  for  the  creation  of  a  commission 
charged  with  public  duties,  to  provide  that  some  members  of  it  shall  be 
appointed  by  the  President,  by  and  with  the  consent  of  the  Senate,  and  that 
other  members  of  it  shall  consist  of  officers  in  the  service  of  the  United  States, 
who  had  been  appointed  by  the  President  and  confirmed  by  the  Senate,  when 
the  duties  of  the  new  office  are  germane  to  those  of  the  offices  already  held 
by  the  latter.    Shoemaker  v.  U.  S.,  147  U.  S.  283  ;  Shiras,  J.,  1893. 
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8.  Police  Power,  20-28. 

20.  Discnxnination  against  one  State.— The  law  of  Louisiana  of  July  12, 
1888,  providing  for  tJie  appointment  of  coal  and  coke  boat  ^augers,  and 
making  it  compulsory  upon  all  persons  selling  coal  and  coke  in  a  barge  to 
have  tlie  same  inspected  and  gauged,  is  not  a  regulation  of  commerce  in  con- 
flict with  the  power  vested  in  Congress,  butapolic/e  regulation  which  imposes 
duties  neither  upon  imports  nor  exports  from  or  to  other  states  and  Louisiana  ; 
and  is  not  forbidden  by  act  of  Feb.  20,  1811,  c.  21,  2  Stat.  641,  nor  does  it 
work  an  unconstitutional  discrimination  between  Pennsylvania  coal  and 
Alabama  coal  coming  into  Louisiana.  Pitt^yurg  db  Southern  Coal  Co.  v. 
Louisiana,  156  U.  S.  590 ;  Field,  J.,  1895. 

21.  Electrical  Subways.— The  statute  of  June  13,  1885,  of  the  State  of  New 
York  (Seas.  Laws,  1885,  c.  499) ,  requiring  companies  oi^eratingor  intending  to 
operate  electrical  conductors  in  any  city  in  the  state  to  tile  with  the  Board 
of  Ck>mmissioners  of  electrical  subways  maps  and  plans  for  constructing 
the  conduits,  is  applicable  to  a  comi)any  previously  incoi-porated.  This  law 
simply  transfers  the  reserved  police  power  of  the  state  from  one  set  of  func- 
tionaries to  another,  and  violates  no  contract  riglrts  of  the  company  which 
might  grow  out  of  the  permission  granted  by  the  municipality.  People  of 
the  Stctte  of  N.  Y,  ex  ret.  N.  Y.  Electric  Lines  Co.  v.  Squire,  145  U.  S.  175 ; 
Lam^r,  J.,  1892. 

22.  Begulating  Fishing. — It  is  witliin  the  power  of  a  state  to  presei'\'e  from 
extinction  fisheries  in  waters  within  its  jurisdiction,  by  prohibiting  exhaus- 
tive methods  of  fishing,  or  the  use  of  such  destructive  instruments  as  are 
likely  to  result  in  the  extermination  of  the  voung  as  well  as  the  old  fish. 
Lawton  v.  Steele,  152  U.  S.  133  ;  Brown,  J.  (^^iller,  C.  J.,  Field,  Brewer, 
JJ.,  Dist.)* 

23.  Destruction  of  Fishing-nets.— The  provisions  in  the  statutes  of  New 
York,  c.  591  of  the  laws  of  1890,  as  amended  by  c.  317,  Laws  of  1883,  as  to  the 
destruction  of  nets  set  upon  waters  of  the  state  in  violation  of  the  statutes, 
and  as  to  the  duty  of  certain  officers  to  destroy  them,  without  giving  the 
owner  of  such  nets  an  action  for  damages,  is  a  lawful  exercise  of  the  police 
power  of  the  state,  and  does  not  deprive  any  one  of  his  property  without 
due  process  of  law.  Same  Case  (Fuller,  C.  J.,  Field,  Brewer,  JJ.,  Dist.), 
1^4. 

24.  Oleomargarine.— The  statute  of  Massachusetts  of  March  10,  1891,  c.  58, 
**  to  prevent  deception  in  the  manufacture  and  sale  of  imitation  butter,"  in 
its  application  to  the  sales  of  oleomargarine  artificially  colored  so  as  to  cause 
it  to  look  like  yellow  butter  and  brought  into  Massachusetts,  is  not  in  con- 
flict with  the  Federal  Constitution,  investing  Congress  with  power  to  regulate 
commerce  among  the  several  states.  Accordingly,  the  act  of  August  2, 
1^6,  c.  840,  24  Stat.  209,  does  not  give  authority  to  tliose  who  pay  the  taxes 

K escribed  by  it,  to  manufacture  or  sell  oleomargarine  in  any  state  which 
wf ully  forbifls  it,  or  to  disregard  regulations  which  a  state  may  lawfully 
prescribe  in  reference  to  that  article  :  that  act  is  not  a  regulation  of  com- 
merce among  the  states.  Plumley  v.  Massachusetts,  155  U.  S.  461 ;  Harlan, 
J.  (Fuller,  C.  J.,  Field,  Brewer,  JJ.,  Dist.),  18^4. 

25.  Peddlers'  Ijicenses. — ^A  state  statute  requiring  peddlers  under  penalty  to 
pay  for  licenses,  making  no  discrimination  between  residents  or  products  of 
the  state  and  those  of  other  states,  is  not,  as  to  peddlers  of  goods  previously 
sent  to  them  bv  manufacturers  in  other  states,  repugnant  to  power  of 
Congress  to  regulate  commerce  among  the  several  states.  Emert  v.  Missouri, 
156  U.  S.  296 ;  Gray,  J.,  1895. 

26.  Licjnor  TrafS.c — Connecticut. — The  provisions  of  the  statutes  of  Con- 
necticut that  a  person  selling  or  offering  lor  sale,  or  owning  or  keeping  with 
intent  to  sell,  spirituous  liquors,  w^ithout  a  license,  and  that  the  granting  of 
such  license  shall  be  discretionary  with  the  county  commissioners,  are  not  in 
conflict  with  any  provisions  of  the  Fourteenth  Amendment  of  the  Federal 
Constitution.    Gray  v.  Connecticut,  159  U.  S.  74 ;  Field,  J.,  1895. 
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27.  Begulating  Grain  SLeTators.— An  act  of  the  New  York  legislature 
(Laws  of  1889,  chap.  581 )  provided  that  the  maximum  charge  for  elevating, 
receiving,  weighing,  and  discharging  grain  should  not  exceed  five-eighths  of 
one  cent  a  bushel ;  and  that  in  the  process  of  handling  grain  by  means  of 
floating  and  stationary  elevators,  the  lake  vessels  or  propellers,  the  ocean 
vessels  or  steamships,  and  canal  boats  should  only  be  required  to  pay  the 
actual  cost  of  trimtning  or  shovelling  to  the  leg  of  the  elevator  when  un- 
loading, and  trimming  cargo  when  loading.  Hdd,  that  the  act  was  a  valid 
exercise  of  the  police  power  of  the  state  and  not  a  regulation  of  commerce. 
Budd  V.  N.  Y.;  N.  Y,  ex  rel.  Amian  v.  Walsh;  N.  Y.  ex reL  Pinto  v.  Walsh, 
143  U.  S.  517 ;  Blatchpobd,  J.  (Field,  Brewer.  Brown,  JJ.,  Dist.),  18U2. 

See  Selectmen  of  Norwood  ▼.  N.  Y.,  etc.,  R.  R.  Co.,  161  Mass.  250:  Railway  Co.  v.  Ryan, 66  Ark. 
SM 5  :  State  v.  Edwards,  86  Me.  lOfi  ;  Commonwealth  v.  Vrooman,  164  Pa.  ri06  ;  State  t.  Peel  &  C.  Co., 
.%  W.  Va.  9Xt ;  State  v.  Loomis,  116  Mo.  807,  contra.  As  to  state  control  over  elevators  and  r^^la- 
tion  of  charges  for  handUnt;  grain.  Brass  v.  Stoeser,  168  U.  S.  400.  Railroad  fares.  Reagan  v. 
L.  &  T.  Co.,  154  U.  8.  808  ;  Railway  Co.  v.  Ryan,  GO  Ark.  248  ;  Clyde  v.  RaQway  Co.,  67  Fed.  Rep. 
439  ;  Attorney  General  v.  Railway  Co.,  160  Mass.  88.  Tools.  Bridge  Co.  v.  Kentucky.  154  U.  S. 
214.    Charters  of  railroads.    Railway  Co.  v.  Bristol,  151  U.  S.  667.    Telegraph  and  telephone  com- 

Eeinies.    Primrose  v.  Telegraph  Co.,  154  U.  S.  22  ;  Delaware  Tel.  Co.  v.  Delaware,  60  F.  R.  678. 
aborers'  wages.    Leep  v.  Ry.  Co.,  68  Ark.  416  :  Del.  &  A.  Teleg.  &  Teleph.  Co.  ▼.  State  of  Del., 
50  F.  R.  678,  681.    Question  of  reasonableness  of  rates  fixed  by  a  railroad  commission  is  one  for 

Judicial  determination.    Richmond  L.  D.  R.  Co.  v.  TrammeU  53  F.  R.  200  ;  City  of  Norwalk.  55 
\  R.  107 ;  Clyde  v.  Richmond  D.  R.  Co.,  67  F.  R.  489  ;  R.  R.  Comrs.  v.  Qrocer  Co.,  68  Kan.  212  ; 
C.  B.  &  Q.  R.  R.  ▼.  Jones,  140  111.  877. 

28.  What  is  Within. — ^Whatever  is  contrary  to  public  policy  or  inimical  to 
the  public  interests  is  subject  to  the  police  power  of  the  state,  and  is  within 
legislative  control ;  and  in  the  exercise  of  such  power  the  legislature  is 
vested  with  a  large  discretion  which,  if  exercised  bonafide  for  the  protection 
of  the  public,  is  beyond  the  reach  of  judicial  inquiry.  L.  and  N.  JB.  R,  Co. 
V.  Kentucky,  161  U.  S.  677  ;  Brown,  J.,  1896. 

9.  Appropriations,  29. 

29.  Suffar  Bounty  Constitutional.— The  appropriations  of  money  by  the 
act  of  March  2,  1895,  c.  189,  28  Stat.  910,  938,  to  be  paid  to  certain  manufact- 
urers and  producers  of  sugar  who  had  complied  with  the  provisions  of  the  act 
of  October  1, 1890,  o.  1244>  26  Stat.  567,  were  within  the  power  of  Congress 
to  make,  and  were  constitutional  and  valid.  United  States  v.  BecUty  Com- 
pany, 163  U.  S.  437 ;  Pbckham,  J.,  1896. 

III.  RIGHTS  UNDER  THE  C50NST1TUTION,  30-105. 

1.  Of  States,  30-48. 

80.  National  Jurisdiction  not  Defeasible. — A  state  legislature  has  no 
power  to  prohibit  corporations  or  persons  from  maintaining  actions  in  the 
national  courts.  Barling  v.  Bank  of  B.  N,  A,,  7  U.  S.  App.  194  (9th  Cir.) ; 
Deady,  J.,  1892. 

31.  U.  S.  Government  has  only  Belesated  Powers.— Tlie  United  States 
courts  have  no  jurisdiction  over  a  suit  lor  damages  by  reason  of  an  alleged 
conspiracy  to  deprive  a  lawyer  of  his  right  to  practise  law,  as  the  provisions 
of  the  Fourteenth  Amendment  add  nothing  to  the  rights  of  one  citizen  as 
against  another,  but  are  limitations  on  the  power  of  the  states.  The  govern- 
ment of  the  United  States  can  neither  grant  nor  secure  to  its  citizens  rights 
and  privileges  which  are  not  expressly  placed  under  its  jurisdiction  by  the 
Constitution,  and  those  not  so  placed  in  its  jurisdiction  are  left  to  the  exclu- 
sive protection  of  the  states.  Green  v.  Elbert,  27  U.  S.  App.  825  (8th  Cir.)  ; 
Caldwell,  J.,  1894. 

82.  Power  of  Pardon  and  Commutation.— The  governor  of  Illinois  has 
power,  under  the  constitution  of  that  state,  to  commute  the  punishment  of 
death  to  imprisonment  for  life  in  the  penitentiary.  Schwab  v.  Berggren, 
143  U.  S.  442 ;  Harlan,  J.,  1892. 

83.  Election  of  Electors. — The  appointment  and  mode  of  appointnient  of 
presidential  electors  belong  exclusively  to  the  states  under  the  Federal  Con- 
stitution, and  the  legislature,  representing  the  people,  has  the  exclusive 
right  to  define  the  method  of  effecting  the  object.    Accordingly,  Michigan 
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Act  No.  50  of  May  1,  1891,  providing  for  the  ap]x>intinent  of  presidential 
electois  hy  election,  is  constitutional.  McPiiersoii  v.  Blacker,  146  U.  S.  1 ; 
Fuller,  C.  J.,  1892. 

See  State  ▼.  Wrightson,  66  N.  J.  L.  1S6, 107,  distinguished. 

3i  Idqaor  laoensQS. — ^The  question  as  to  what  licenses  shall  be  required  of 
thi»8  who  engage  in  the  liquor  traffic  is  a  matter  for  the  states  to  determine. 
Miner  v.  Ammon,  145  U.  S.  421 ;  Bbbwbr,  J.,  1892. 

35.  Compacts  between  States.— A  citizen  of  Maryland  was  arrested  for 
taking  oysters  in  Pocomoke  Sound,  within  the  State  of  Virginia,  contrary  to  the 
law  forbidding  any  person  other  than  a  resident  of  Virginia  to  take  or  catch 
oysters  in  any  of  the  waters  of  the  state ;  he  was  convicted  and  fined,  and 
was  oommitted  to  jail  until  the  fine  and  costs  were  paid ;  he  applied  for  a 
writ  of  habeas  corpus  directing  his  release,  which  writ  was  dismissed,  and 
from  the  order  of  dismissal  an  appeal  was  taken.  Held,  the  compact  of 
ICarch  28,  1785,  between  Virginia  and  Maryland,  is  still  binding,  but  did  not 
confer,  on  the  citizens  of  Maryland,  any  right  to  take  oystera  in  Pocomoke 
Sound ;  also  tliat  the  offence  complained  of  was  against  the  laws  of  the  state 
and  not  against  citizens  of  the  state,  and  so  not  included  in  the  provisions  of 
the  compact  providing  for  the  trial  of  offenders  in  the  courts  of  the  state  of 
which  they  were  residents.     Wharton  v.  Wise,  153  U.  S.  155  ;  Field,  J.,  1894. 

86.  Character  of  Puniahiaenty  a  State  Prerogative.— A  complaint  in 
Vermont  before  a  justice  of  the  peace,  for  selling  intoxicating  liq^uors  without 
authority,  was  in  the  form  prescribed  by  the  state  statute,  which  provided 
that  a  fine  might  be  imposed  for  each  offence.  After  conviction  an  appeal 
was  taken  to  the  county  court  where  the  case  was  tried  before  a  jury,  and 
the  defendant  was  found  guilty  of  807  offences.  He  was  fined  $6,140,  being 
|30  for  each  offence,  and  |497.96  costs,  and  was  ordered  to  be  committed  until 
the  sentence  should  be  complied  with,  and  if  not  paid  at  a  certain  day  that 
be  be  confined  at  hard  labor  for  19,914  days,  three  days  for  each  dollar.  In 
appeal  to  the  Supreme  Court,  held  that  the  Eighth  Amendment  of  the  Federal 
Constitution  in  regard  to  cruel  punishments  had  no  application  to  the  states. 
ONeiU  V.  Vermont,  144  U.  S.  828 ;  Blatchford,  J.  (Field,  Harlan,  Brewer, 
JJ.,  Dist.),  18»2. 

37.  Solitary  Conflnement.— The  provisions  of  New  York  Code  of  Criminal 
Procedure  (§^  491,  492),  respecting  the  solitary  confinement  of  convicts  con- 
demned to  aeath,  are  not  in  conflict  with  the  Constitution  of  the  United 
States,  as  they  are  construed  by  the  Court  of  Appeals  of  that  state.  McEl- 
mine  v.  Brush,  142  U.  S.  155 ;  FULLEIi;  C.  J.,  1891 ;  Trezza  v.  Brush,  142  U.  S. 
160;  Fuller,  C.  J.,  1891. 

98.  Legislative  Acts— Test  of  Validity.— When  an  act  of  the  legislature  is 
challenged  in  a  court,  the  inquiry  by  the  court  is  limited  to  the  question  of 
power,  and  does  not  extend  to  the  matter  of  expediency,  to  the  motives  of 
the  legislators,  or  to  the  reasons  by  which  they  were  induced  to  pass  the  act. 
An^  V.  Chicago,  SL  Paul,  M.  cfc  O.  Ry.  Co.,  151  U.  S.  1 ;  Brewer,  J. 
(Harlan,  J.,  Dist.),  1894. 

38.  Oyer  State  Constable— South  Carolina.— A  constable  of  South  Caro- 
lina is  not  authorized,  under  the  Dispensary-  Act  of  that  state,  to  seize,  without 
warrant  or  judicial  action,  intoxicating  liquors  from  the  possession  of  a  re- 
ceiver who  had  been  appointed  and  was  operating  a  railroad  under  authority 
of  the  Circuit  Court  of  the  United  States  of  that  district.  In  re  Stvan,  Peti- 
tioner, 150  U.  S.  637 ;  Fuller,  C.  J.,  1898. 

40.  Infiriiigenient  of  State  Constitution  by  State  Statutes.— The  consti- 
tutional provision  of  a  state  that  every  law  snail  embrace  but  one  object,  is 
not  infringed  by  a  statute  purporting  to  regulate  the  descent  of  real  prop- 
erty, and  which  contains  a  provision  for  the  abolition  of  curtesy  and  dower. 
Riihards  v.  BeJlingham  B.  L.  Co,,  7  U.  S.  App.  494  (9th  Cir.);  Knowles, 
J.,  1893. 

41.  Miehigan  Constitution. — ^Underthe  Michigan  constitution  (§1,  art.  11), 
it  is  a  cardinal  principle  that  local  matters  in  townships,  cities,  and  villages 
shall  be  under  the  discretionary  control  of  officers  selected  by  the  people  of 
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the  local  municii>ality,  and  not  of  officers  appointed  by  state  authority. 
Board  of  Supervisors  of  Co,  of  Preeque  Isle  v.  Thompson,  23  U.  S.  App.  418 
(6tli  Cir.);  Taft,  J.,  1894. 

43.  Iiocal  and  Special  Legislation— Kansas.— §  1,  Art.  12,  of  the  Constitu- 
tion of  Kansas,  to  the  effect  that  "the  legislature  shall  pass  no  special  act 
conferring  corporate  powers,  and  that  corporations  may  be  created  under 
general  laws,"  does  not  apply  to  counties,  townships,  and  school  districts,  as 
they  are  not  corporations,  but  merely  quasi  corporations.  Travellers'  Ins,  Co. 
V.  Toumship  of  Oswego,  19  U.  S.  App.  321  (8th  Cir.);  Sanborn,  J.,  1893. 

43.  Zyectment  Proceedings— Nebraska.— Cobbey,  ConsoL  St.  Neb.  1891. 
c.  47,  §§  4386-4389,  providing  that  tlie  successful  claimant  in  ejectment  shall 
either  pay  the  occupant  the  present  value  of  improvements  or  convey  title, 
to  him  and  receive  in  return  the  value  of  the  land  as  of  the  date  when  the 
occupant  entered  thereon,  is  constitutional.  Leighton  v.  Young,  10  U.  S. 
App.  298  (8th  Cir.);  Caldwell,  J.,  1892. 

44.  Tax     on     Corporate     Franchises— New     York     Statute. — ^The 

statute  of  New  York  of  Mav  20,  1881  (Laws  of  1881,  c.  361),  im- 
posing a  tax  upon  the  corporate  franchise  or  business  of  every  corporation 
organized  under  the  laws  of  the  state,  or  any  other  state,  to  be  computed 
and  ascertained  in  a  manner  provided  by  the  act,  when  applied  to  a  corj>o- 
ration  organiased  under  the  laws  of  Utsih  and  doing  the  greater  part  of  its 
business  out  of  the  State  of  New  York,  and  paying  taxes  in  Illinois  and 
Utah,  but  doing  a  small  part  of  its  business  in  the  State  of  New  York,  does 
not  tax  persons  or  property  not  within  the  state ;  nor  regelate  interstate 
commerce ;  nor  take  private  property  without  just  compensation ;  nor  deny 
to  the  corporation  the  equal  protection  of  the  laws ;  nor  impose  a  tax  beyond 
the  constitutional  power  of  the  state.  Horn  Silver  Mining  Co.  v.  New  York 
State,  143  U.  S.  305 ;  Field,  J.  (Harlan,  J.,  Dist.),  1893. 

See  The  Lumberville  Co.  y.  State  Board  of  Assessors,  63  N.  J.  L.  529. 

45.  Bight  to  Practise  Law— Virginia.— It  is  for  the  Supreme  Court  of  the 
State  of  Virginia,  and  not  for  th3  Supreme  Court  of  the  U.  S.,  to  construe  the 
statute  of  that  state  as  to  who  may  practise  law  in  the  Virginia  courts,  also 
whether  the  word  "  person  "  in  that  statute  is  confined  to  males,  and  whether 
women  are  admitted  to  practise  law  in  that  state,  lii  re  Lockwood,  Peti- 
tioner, 154  U.  S.  110 ;  Fuller,  C.  J.,  1894. 

46.  Constitution  of  Kansas.- The  provision  in  the  constitution  of  a  state 
that  *'  no  bill  shall  contain  more  than  one  subject  which  shall  be  clearly  ex- 
pressed in  its  title,"  means  that,  where  the  subject  of  the  bill  is  clearlv  stated 
in  the  title,  the  presence  in  it  of  any  provisions  that  are  germane  to  tne  sub- 
ject expressed  m  the  title,  or  tliat  would  be  naturally  suggested  bv  it  as 
necessary  or  proper  to  a  complete  accomplishment  of  the  piwpose  which  it 
discloses,  will  not  render  it  obnoxious  to  this  clause  of  the  Constitution. 
Travellers'  Ins,  Co.  v.  Toumship  of  Ostvego,  10  U.  S.  App.  331  (8th  Cir.)  ;  Sax- 
born,  J.,  1893. 

47.  Loidsiana  Statute.— The  act  of  the  legislature  of  Louisiana  of.  July  12, 
1888,  No.  133,  authorizing  the  enforcement  by  mandamus,  without  a  jury,  of 
contracts  by  corporations  with  municipal  corporations  in  that  state,  with 
reference  to  paving,  etc.,  of  streets,  highways,  etc.,  simply  gives  additional 
remedv  to  the  party  entitled  to  the  performance,  without  impairing  any  of 
the  substantial  rights  of  the  other  pai-ty  ;  does  not  impair  the  obligation  of 
the  contract  sought  to  be  enforced,  and  is  not  unconstitutional.  New  Orleans 
City  <&  Lake  R.  Co,  v.  Louisiana  ex  rel.  City  of  New  Orleans,  157  U.  S. 
219  ;  Harlan,  J.,  1895. 

48.  States  have  no  Advantage  over  Individuals  in  Courts.— Where 
a  state  is  a  party  to  proceedings  in  any  court  of  justice,  it  is  governed  by 
the  same  rules,  and  bound  by  the  judgment,  to  the  same  extent,  as  an  in- 
dividual citizen,  even  though  a  constitutional  question  should  be  invoheil. 
Buchanan  y.K.  db  O.  R.  R.  Co.,  37  U.  S.  App.  499  (6th  Cir.);  Severens,  J., 
1895. 
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2.  Op  Person?!  4&-105. 
A.  "  Equal  Peotection,"  4ft-61  a. 

4d.  To  Act  as  Informer. — ^It  is  the  right  of  every  private  citizen  of  the 
United  States  to  inform  a  marshal  of  the  United  States,  or  his  deputy,  of  a 
violation  of  the  internal  revenue  laws  of  the  United  States ;  this  right  is  se- 
cured to  the  citizen  by  the  Constitution,  and  a  conspiracy  to  injure,  oppress, 
threaten,  or  intimidate  him  in  the  free  exercise  or  enjoyment  of  this  right, 
or  because  of  his  having  exercised  it,  is  punishable  under  section  5508  of  the 
Revised  Statutes.  In  re  Quarles  and  Butler,  Petitionera ;  In  re  McEntire  and 
Gcble,  Petitioners,  158  U.  S.  532 ;  Gray,  J.,  1895. 

50.  Amending  Beoord  at  Subsequent  Term.— The  laws  of  a  state  pro- 
hibiting amendments  of  the  record  of  a  court  at  a  subsequent  term  in  abro- 
gation of  its  final  judgment,  are  applicable  to  all  persons  within  the  juris- 
oiction  of  the  state,  and  their  application  to  a  person  sentenced  to  suffer  the 
penalty  of  death,  is  not  a  denial  of  the  equal  protection  of  the  laws.  Fidden 
▼.  lUinois,  143  U.  S.  452  ;  Hablan,  J.,  1802. 

See  Ex  parte  Cross,  20  Dist.  of  CoL  678. 

51.  Property — ^Right  of  Action  is. — A  right  of  action  to  recover  dam- 
ages for  an  injury  is  property,  and  the  legislature  has  no  power  to  destroy  it 
or  take  it  away.  Angle  v.  Chicago,  St,  Paul,  M,  O.  R.  Co,,  151  U.  S.  1 ; 
Brewer,  J.  (Harlan,  J.,  Dist.),  1894. 

53.  Disorimination  in  Taxation.— The  Fourteenth  Amendment  of-  the 
United  States  Constitution  does  not  prevent  a  state  from  taxation  which 
discriminates  between  different  classes  of  property  and  different  owners.  A 
Missouri  law  imposing  a  tax  on  express  companies  was  held  not  repugnant 
to  the  Fourteenth  Amendment,  or  to  the  constitution  of  Missouri,  providing  for 
equal  taxation,  because  it  does  not  impose  a  like  tax  on  railroad  and  steam- 
boat companies.    Pacific  Ex.  Co,  v.  Seibert,  142  U.  S.  339 ;  Lamar,  J.,  1892. 

Ohio  law  of  taxation.    Adams  Ex.  Co.  v.  Poe«  61  F.  R.  474.     A  law  is  constitutional  where  all 
persoos  are  treated  alike  under  the  same  conditions.    Receiver  v.  Cook,  86  Tex.  634. 

53.  Taxation  of  Bailroads— Gtoorgia.— The  provision  in  the  law  of  Oct. 
16, 1889,  of  Georgia  (Laws  of  Georgia,  1889,  No.  399,  p.  29),  distributing  for  tax- 
ation purposes  the  rolling  stock  and  other  unlocated  personal  property  of  a 
railway  company,  to  and  for  the  benefit  of  the  counties  traversed  by  the  rail- 
road, does  not  violate  the  provision  in  the  Fourteenth  Amendment  to  the  Con- 
stitution, that  no  state  shall  deny  to  any  person  within  its  jurisdiction  the 
equsA  protection  of  ite  laws.  Columbus  Southern  Ry,  Co,  v.  Wright,  151 
u.  S.  470,  Jackson,  J.,  1894. 

»i  Bailroads— Destructive  Bates.— When  a  state  legislature  establishes 
a  tariff  of  railroad  rates  so  unreasonable  as  to  practically  destroy  the  value  of 
the  property  of  the  companies  engaged  in  the  business,  United  States  courts 
may  declare  such  legislation  unconstitutional,  as  depriving  the  companies 
of  property  without  due  process  of  law,  and  as  depriving  it  of  the  equal  pro- 
tection of  the  laws.  St.  Louis  and  San  Francisco  Ry.  Co.  v.  Gill,  156  U.  S. 
667;  Shiras,  J.,  1895 ;  St,  Louis  &San  Francisco  Ry.Co,  v.  Stevenson ;  St,  Louis 
dtSan  Francisco  Ry,  Co.  v.  Trimble ;  St.  Louis  cfc  San  Francisco  Ry,  Co.  v. 
Carter,  156  U.  S.  667 ;  Shiras,  J.,  1895. 


55.  Bailroads — Change  of  Grade. — There  is  no  unjust  discrimination,  and 
no  denial  of  the  equal  protection  of  the  laws,  in  regulations  regarding 
nilroads,  which  are  applicable  to  all  railroads  alike,  nor  by  making  them 
pay  the  expenses  of  change  of  grade  at  a  highway  crofising.  New  York  d: 
New  England  R,  Co.  v.  Bristol,  151  U.  S.  556  ;  B^jller,  C.  J.,  1894. 

56.  dvil  Proceedings  under  Montana  Code.— Section  876  Code  of 
Civil  Procedure  of  Montana,  which  authorizes  a  court  on  the  petition  of  a 
person  interested  in  a  lead,  lode,  or  mining  claim  in  possession  of  another 
person,  after  notice  to  the  adverse  party,  to  order  an  inspection,  examin- 
ation, or  survey,  and  that  the  petitioner  shall  have  free  access  thereto,  and 
that  any  interference  with  him  while  acting  under  such  order  shall  be  a 
contempt  of  court,  is  not  in  conflict  with  the  Federal  Constitution.  Montana 
Co,  V.  St.  Louis  M.  <fc  M.  Co.,  152  U.  S.  160 ;  Brewer,  J.,  1894. 
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67.  Bailroad  Bates — Texas. — ^The  United  States  District  Court  of  Texas 
might  declare  rates  arranged  by  the  Railroad  Commissioners  of  Texas,  un- 
reasonable and  void,  if  amounting  to  taking  private  property  without  com* 
pensation.  Reagan  v.  Farmers"  Loan  <Sb  Trust  Co.,  154  U.  8.  862 ;  Brewer,  J., 
1894;  Reagan  v.  Mercantile  Trust  Co, ;  Reagan  v.  Mercantile  Trust  Co., 
154  U.  S.  418  ;  Brewer,  J.,  1894  ;  Reagan  v.  Farmers'  Loan  <fc  Trust  Co., 
154  U.  S.  420  ;  Brewer,  J.,  1894 ;  Reagan  v.  Mercantile  Trust  Co.,  154  U.  S. 
413;  Brewer,  J.,  1894. 

The  fixing  by  tlie  government  of  unreasonable  rates  amounting  to  a  taking  of  private  property 
without  compensation,  or  due  process  of  law,  is  contrary  to  tha  Ck>nstitution  and  volo.  Saiita 
Ana  W.  Co.  v.  Town  of  8anta  Buenaventura,  66  F.  R.  BHA. 

58.  Witness  Need  not  Inoriminate  Himself— Meaning.— The  meaning 
of  the  Fifth  Amendment  to  the  Federal  Clonstitution,  which  declares  that 
*'  no  person  .  .  .  shall  be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself,"  is  not  merely  that  a  person  shall  not  be  compelled 
to  be  a  witness  against  himself  in  a  criminal  prosecution  against  himself ; 
but  its  object  is  to  insure  that  a  person  sliall  not  be  compelled,  when  acting 
as  a  witness  in  any  investigation,  to  give  testimony  which  may  tend  to 
show  tliat  he  himself  has  committed  a  crime.  Counselman  v.  Hitchcock, 
142  U.  S.  547  ;  Blatchford,  J.,  1S92. 

See  Ex  parte  Clarke,  106  Cal.  932  ;  State  v.  The  Simmons  Hardware  Co.,  109  Mo.  118  ;  State  t. 
Young,  119  Mo.  496 ;  People  v.  Spencer,  06  Hun,  149  ;  People  v.  Taylor,  143  N.  Y.  219. 

59.  Privilege  of  Witness — State  Statutes.— Any  statute  which  leaves  the 
party  or  witness  subject  to  prosecution,  after  he  answers  the  criminatins^ 
question  put  to  him,  lias  the  effect  of  supplanting  the  privilege  conferred 
by  the  Constitution.    Same  Case. 

See  U.  S.  v.  James,  00  F.  R.  S57. 

60.  Bight  to  Know  Charge  with  Beasonable  Certainty.-— The  consti- 
tutional right  of  a  defendant  to  be  informed  of  the  nature  and  cause  of  the 
accusation  against  him  entitles  him  to  insist,  at  the  outset,  by  demurrer  or 
by  motion  to  quash,  and  after  verdict,  by  motion  in  arrest  of  judgment, 
that  the  indictment  shall  apprise  him  of  the  crime  charged  with  such  rea- 
sonable certainty  that  he  can  make  his  defence  and  protect  himself  after 
judgment  against  another  prosecution  for  the  same  offence.  Rosen  v.  U.  S., 
161  U.  S.  29;  Harlan,  J.  (White,  Shiras,  JJ^,  Dist.),  1896. 

61.  Fair  Trial  Denied  by  Charge  of  Judge.— A  judge  charged :  "  Bearing 
in  mind  that  he  stands  before  you  as  an  interested  witness,  while  the  circum- 
stances are  of  a  character  that  they  cannot  be  bribed,  that  cannot  be  dragged 
into  perjury,  they  cannot  be  seduced  by  bribery  into  perjury,  but  they  stand 
as  bloody,  naked  facts  before  you,  8T)eaking  for  Joseph  Wilson  and  justice, 
in  opposition  to  and  confronting  the  defendant,  who  stands  before  you  as  an 
interested  party ;  the  party  who  has  in  this  case  the  largest  interest  a  man 
can  have  in  any  case  upon  earth. ^'  Held,  neither  calm,  nor  impartial,  and 
thus  the  jury  is  deprivea  of  the  light  requisite  to  the  safe  use  of  the  facts  for 
the  ascertainment  of  truth.  Hickory  v.  U.  S.,  160  U.  S.  408 ;  White,  J.,  1896. 

61a.  Exclusion  of  Neeroes  fi:om  Juries.— Ck)ngre8s  has  not,  by  Rev. 
Stat.,  §  041,  authorizea  a  removal  of  a  prosecution  from  a  state  court,  upon 
an  allegation  that  jury  commissioners,  or  other  subordinate  officers,  hiad, 
without  authority  derived  from  the  constitution  or  laws  of  the  state,  ex- 
cluded colored  citizens  from  juries  because  of  their  race.  The  denial  of,  or 
inability  to  enforce,  in  the  tribunals  of  a  state,  rights  secured  by  any  L&w 
providing  for  the  equal  civil  rights  of  citizens  of  the  United  States,  to  which 
said  section  refers,  and  on  account  of  which  a  criminal  prosecution  may  be 
removed  from  a  state  court,  is  primarily,  if  not  exclusively,  a  denial  of  such 
rights,  or  an  inability  to  enforce  them,  resulting  from  the  constitution  or 
laws  of  the  state.    Murray  v.  Louisiana,  163  U.  S.  101  ;  Shiras,  J.,  1896. 

B.  "  Impairing  Contracts,"  62-78. 

62.  Impairing  Obligation  of  Contraots.— When  the  validity  of  a  state  law 
is  questioned  in  a  state  court,  on  the  ground  that  it  impairs  the  obligation 
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of  a  Gontimct,  and  the  court  upholds  it,  a  writ  of  error  to  the  Supreme  Court 
is  properly  allowed.  Wilmington  dk  W.  R.  Co.  v.  Alsbrook,  146  U.  S.  279 ; 
FVLLESL,  C.  J.,  1893. 


63L  Ck>ntraot  must  Exist  and  be  Legal.— To  give  the  Supreme  Court  juris- 
diction, it  must  appear  that  there  is  a  contract  existing.  A  contract  ultra 
vires  or  subject  to  the  will  of  legislature  cannot  be  impaired  by  subsequent 
i^islation.  A  contract  made  by  a  city  with  a  water  company,  so  far  as  the 
dtr  s  rights  are  concerned,  is  subject  to  the  will  of  the  legislature.  New 
Orleans  v.  New  Orleans  Water  W.  Co. ;  Conery  v.  New  Orleans  Water-Works 
Co.,  142  U.  S.  79 ;  Beown,  J.  (Harlan,  J.,  Dist.),  1891. 

^  Beserved  Power  to  Amend  or  Bevoke.— Although  a  legislative  grant 
to  a  corporation  of  special  privileges  may  be  a  contract,  when  the  language 
of  the  statute  is  so  explicit  as  to  require  such  a  construction,  yet  if  one  of 
the  conditions  of  the  ^ant  be  that  the  legislature  may  alter  or  revoke  it,  a 
law  altering  or  revoking  the  exclusive  character  of  the  granted  privileges 
cannot  be  regarded  as  one  impairing  the  obligation  of  tlie  contract.  Hamil- 
ton Oas  Light  <Sb  Coke  Co.  v.  Hamilton  City,  146  U.  S.  258 ;  Harlan,  J.,  1892. 

LegblatiTe  grants  to  corporations  are  construed  strictly  in  favor  of  thepublic.    Baltimore 
Trust  Co.  t.  Mayor  of  Baltimore,  64  F.  R.  168  ;  City  of  Superior  v.  Norton,  68  f\  R.  850. 

65.  Hot  Iini>aired  by  an  Amendatory  Act.— The  obligation  of  a  contract 
existing  at  the  time  of  the  passage  of  an  amendatory  act  is  not  impaired  by 
that  act,  if  it  simply  reqiures  the  observance  of  a  formality,  giving  a  reason- 
able time  for  comx)aance  with  the  formality,  and  deprives  the  parties  of  no 
legal  remedy.  An  amendatory  act  required  the  holder  of  a  tax  certificate 
for  lands,  sold  for  non-payment  of  taxes,  before  he  could  get  a  tax  deed  from 
the  sheriff,  to  give  notice  to  the  owner  or  occupant  of  the  land  of  the  expira- 
tion of  the  time  of  redemption.  This  notice  was  not  required  at  the  time  of 
acquiring  the  tax  certificate  to  the  lands  in  <^uestlon,  and  the  sheriff  made 
out  the  deed  without  giving  the  required  notice.  This  deed  was  held  void, 
because  it  did  not  show  on  its  face  the  authority  of  the  sheriff  to  make  it, 
and  was  inadmissible  as  evidence  in  an  action  by  the  grantees  of  the  delin- 
quent owner  to  recover  the  land,  to  bar  the  action  by  the  running  of  the 
statute  of  limitations.  The  sheriff  had  no  authority  to  make  the  deed 
witiiout  giving  notice  under  the  new  statute,  which  was  valid,  as  it  did  not 
impair  the  obligation  of  a  contract,  but  only  prescribed  a  manner  in  which 
a  remedy  should  be  exercised.  Coulter  v.  Stafford,  15  U.  S.  App.  118 
(9th  Cir.) ;  Hawuey,  J.,  1893. 

68.  State  Iiegislation  as  Impairing— North  Carolina.— The  decision  of 
the  Supreme  Court  of  North  Carolina  had  been  repealed  by  an  amendment 
to  the  constitution  made  in  1879,  which  forbade  the  General  Assembly  to 
assume  or  provide  for  the  payment  of  debts  incurred  by  authority  of  the  con- 
vention of  1808,  or  by  the  legislature  of  tliat  year,  or  in  two  sessions  thereafter, 
unless  ratified  by  the  people  at  an  election ;  and  that  the  court  was  without 
jurisdiction  to  render  judgment  of  recommendation  on  a  claim  against  the 
state  whose  validity  was  thus  denied  by  the  state  constitution,  did  not  in 
any  way  impair  the  obligation  of  contracts  entered  into  by  the  state  when 
the  constitution  of  1868  was  in  force.  Baltzer  v.  North  Carolina,  161  U.  S. 
240;  WmTE,  J.,  1896 ;  Baltzer  and  Taaks  v.  North  Carolina,  161  U.  S.  246 ; 
Whtte,  J.,  1896- 

67.  State  may  Withdra-w  Immxmity  firom  Taxation.- The  act  of  the 
Kentucky  legislature  of  April  22,  1882,  exempted  the  Louisville  Water  Com- 
pany from  taxation.  A  general  revenue  act  was  passed  on  May  17,  1886, 
subjecting  to  taxation  all  property,  real  or  pei'sonal,  within  the  state,  unless 
expressly  exempted  from  its  provisions.  A  general  statute  of  Feb.  14,  1850, 
declared  all  charters  of  corporations  subject  to  amendment  or  repeal  at  the 
will  of  the  legislature.  Held,  it  was  competent  for  the  legislature  to  withdraw 
the  immunity  from  taxation  granted  by  the  act  of  1882,  and  such  action 
cannot  be  said  to  impair  the  obligation  of  a  contract.  Louisville  Water  Co. 
V.  aark,  143  U.  S.  1 ;  Harlan,  J.,  1892. 

8e«  Comth.  v.  Railroad  Co..  ©5  Ky.  «8 ;  Citizens'  St.  R.  Co.  v.  City  of  Memphis,  B8  F.  R.  717; 
Gt  Lcmls  &  W.  Ry.  Co.  v.  Graham,  12  U.  S.  App.  £45. 
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68.  Exolusive  Bights  under  Municipal  Contracts.— A  contract  with  a 
municipal  corporation,  whereby  the  corporation  grants  to  the  contractor  the 
sole  privilege  of  supplying  the  municipality  with  water  from  a  designated 
source  for  a  term  oi  years,  is  not  impaired,  within  the  meaning  of  the  con- 
tract clause  of  the  Constitution,  by  a  grant  to  another  party  of  a  privilege  to 
supply  it  with  water  from  a  different  source.  Stein  v.  BienvilJe  IVater  «S. 
Co,,  141  U.  S.  67  ;  Hablan,  J.,  1891. 

69.  What  is  Power  to  Organize  a  Corporation.— The  authority  con- 
ferred by  the  act  of  the  legislature  of  New  York  of  May  11,  1874,  c.  430, 
p.  547,  as  amended  by  tlie  act  of  June  2, 1876,  c.  446,  p.  480,  upon  purchafiors 
at  a  foreclosure  sale  of  a  railroad,  to  organize  a  coiporation  to  receive  and 
hold  the  purchased  propertv,  creates  no  contract  with  the  state.  People 
ex  rel.  Schurz  v.  Cooky  148  U.  S.  397 ;  Jackson,  J.,  1893. 

70.  Municipal  Ordinances— When  Laws  of  the  State.— A  municipal 
ordinance  must  be  passed  under  legislative  authority  to  be  regarded  as  a 
law  of  the  state  within  the  meaning  of  the  constitutional  prohibition  against 
state  laws  impairing  the  obligation  of  contracts.  Hamilton ,  G.  L.  <fc  C  Co, 
v.  Hamilton  City,  146  U.  S.  258 ;  Harlan,  J.,  1892. 

71.  Municipal  Contracts. — Where  a  city,  by  legislative  authority,  made  an 
exclusive  contract  with  a  corporation  to  have  gas  furnished  fpr  twenty  years, 
and  at  the  end  of  that  period,  by  virtue  of  a  later  statute,  erected  ^as  works 
of  its  own,  there  was  no  obligation  of  a  contract  impaired.  Hamilton  Gas 
Light  <fir  Coke  Co.  v.  Hamilton  City,  146  U.  S.  258  ;  Hablan,  J.,  1892. 

72.  With  Subscribers  to  a  Charity.— The  continuance  of  the  location  of 
an  educational  institution  at  a  town  where  it  is  situated  is  not  a  part  of  the 
contract  by  which  it  is  transferred  to  the  control  of  a  church,  the  only 
express  condition  being  continuance  of  chm*ch  control.  Bryan  t.  Board  of 
Education  K,  C.  M.  E,  C,  S.,  151  U.  S.  639 ;  Harlan,  J.,  1894. 

73.  Reducing  Bate  of  Interest  by  Statute.— The  Court  of  Appeals  of 
the  State  of  New  York  having  held  that  a  judgment  obtained  before  the 
passage  of  the  act  of  the  legisUtture  of  that  state  of  June  20,  1879,  reducing 
the  rate  of  interest  is  not  a  "contract  or  obligation"  excepted  from  its 
operation  imder  the  provisions  of  §  1,  this  court  accepts  that  construction  as 
binding  here.  Morley  v.  Lake  Shore  <Sb  M.  S.  R.  Co. ,  146  U.  S.  162 ;  Shiras,  J. 
(Harlan,  Field,  Brewer,  JJ.,  Dist.),  1892. 

74.  Exemption  from  Taxation— Kentucky.— Act  of  Kentucky,  March  9, 
1867,  prohibited  the  city  of  Louisville  from  impairing  the  resources  of  its 
sinking  fund  until  all  debts  chargeable  upon  that  fund  were  paid.  Held^  that 
this  act  was  subject  to  the  act  of  Feb.  14,  1850,  declaiing  that  all  charters 
and  grants  of  or  to  corporations,  or  amendments  thereof,  shall  be  subject  to 
amendment  or  repeal ;  and  that,  although  the  sinking  fund  had  acquired  the 
stock  of  the  Louisville  Water  Company,  withdrawing  the  exemption  from 
taxation  granted  the  water  company  by  act  of  April  22,  1882,  did  not  impair 
the  obligation  of  any  contract  rights  of  creditors  whose  debts  were  charged 
upon  the  sinking  fund.  Louisville  }Vater  Co.  v.  Clark,  143  U.  S.  1 ;  Harlan,  J., 
1892, 

75.  Minnesota  Statute  not  Open  to  the  Charge.— When  the  charter  of 
a  corporation  authorizes  it  in  sweeping  terms  to  do  certain  things  which  are 
unnecessary  to  the  main  object  of  the  grant,  and  not  directly  or  immediately 
witliin  the  contemplation  of  the  i>arties  thereto,  the  power  so  conferred,  so 
long  as  it  is  unexecuted,  is  within  the  control  of  the  legislature,  and  may  be 
treated  as  a  license,  and  may  be  revoked  if  a  possible  exercise  of  such  power 
is  found  to  conflict  with  the  interests  of  the  public  ;  and  where  the  legisla- 
ture of  the  State  of  Minnesota,  having  conferred  upon  a  certain  railroad 

Sower  to  consolidate  its  interest  with  those  of  other  similar  corporations, 
eclared  that  such  power  should  not  be  exercised  so  far  as  applicable  to 
parallel  and  competing  lines,  its  declaration  interfered  with  no  vested  right 
and  was  not  unconstitutional.  Pcarsall  v.  Great  Northern  Railroad  Com- 
pany, 161  U.  S.  646;  Brown,  J.,  1896. 
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76.  Conflicting  Franchises— Louisiana.— An  ordinance  of  a  city,  imposing, 
pursuant  to  a  statute  of  the  state,  a  license  tax,  for  the  business  of  running 
aoT  horse  or  steam  raih-oad  for  the  transportation  of  passengers,  does  not 
impair  the  obli^tion  of  a  contract  made  before  the  passage  of  the  statute, 
by  which  the  city  sold  to  a  railroad  company,  for  a  large  price,  the  right  of 
war  and  franchise  for  twenty-five  years  tx>  run  a  railroad  over  certain  streets 
and  according  to  certain  regulations,  and  the  company  agreed  to  pay  to  the 
city  annually  a  real-estate  tax,  and  the  city  bound  itself  not  to  grant,  during 
the  same  period,  a  right  of  way  to  any  other  railroad  company  over  the  same 
streets.  New  Orleans  City  <fc  Lake  R,  Co,  v.  New  Orleans,  148  U.  8.  192 ; 
GiUT,  J.»  1892. 

77.  Charter  to  Bridge  Company  .—Where  a  state  has  chartered  a  company 
to  build  a  bridge  between  itself  and  another  state,  and  has  given  the  company 
power  to  charge  tolls,  and  the  other  state  has  assented  to  the  charter,  there  is 
a  contract  between  the  company  and  the  two  states,  and  the  first  state  can- 
not pass  an  act  regulating  tolls  without  violating  the  Constitution  of  the 
United  States.  Covington,  etc. ,  Bridge  Co,  v.  Kentticky,  154  U.  S.  204 ; 
Brown,  J.,  1894. 

78.  State  may  Beduce  Interest  on  Judgments  Previously  Be- 
oovered. — A  state  may  le^late  to  reduce  the  rate  of  interest  upon  judg- 
ments previously  obtained  in  its  courts,  as  the  judgment  creditor  has  no 
contract  with  the  judgment  debtor  in  that  respect,  and  as  the  former's  right 
to  receive,  and  the  latter's  obligation  to  pay,  exists  only  as  to  such  an  amount 
of  interest  as  the  state  chooses  to  prescribe  as  a  penalty  or  liquidated  dam- 
ages for  the  non-payment  of  thejudgment.  Morley  v.  Lake  Shore  <Sb  M.  S,  R, 
Co.,  146  TJ.  S.  162  ;  Shiras,  J.  (Hablan,  Field,  Brewer,  JJ.,  Dist.)i  1892. 

Distinguished  in  a  case  where  time  of  redemption  had  been  enlarged  by  statute.    Greenwood 
V.  Butler,  aS  Kan.  480. 

C.  Due  Process  op  Law,  79-94. 

79.  What  Is. — When  a  person  has  the  henefit  of  a  full  and  fair  trial  in  the 
courts  of  his  own  state,  whose  jurisdiction  he  invokes,  and  where  his  rights 
are  measured  by  general  provisions  of  law  applicable  to  all  in  like  conditions, 
the  proceedings  were  in  **  due  process  of  law,  under  the  Fifth  and  Fourteenth 
Amendments  of  the  Constitution.  Marchant  v.  Pennsylvania  B,  Co.,  153 
U.  S.  380 ;  Shiras,  J.,  1894. 

80.  Meaning  of. — In  a  judicial  proceeding,  due  process  of  law  must  be  a 
course  of  legal  proceeding  according  to  those  rules  and  forms  which  have  been 
established  for  the  protection  of  private  rights.  It  must  give  the  parties 
affected  by  the  judgment  sought  an  opportunity  to  be  heard.  Burton  v. 
Flatter,  10  U.  S.  App.  657  (8th  Cir.) ;  Sanborn,  J.,  1893. 

81.  Preeenoe  of  Prisoner  in  Cotirt.— An  appellate  court,  reviewing  the 
proceedings  in  the  trial  court  and  affirming  its  final  judgment,  does  not  render 
a  new  one.  Due  process  of  law  does  not  rec^uire  the  presence  of  the  murderer 
in  the  appellate  court  at  the  time  of  affirming  the  judgment  sentencing  him 
to  death ;  the  judgment  is  not  vacated  by  the  writ  of  error,  but  only  its  exe- 
cution is  stayed  pending  the  decision  of  the  appellate  court.  Schwab  v. 
Berggren,  143  U.  S.  442 ;  Harlan,  J.,  1892 ;  Melden  v.  Illinois,  143  U.  S. 
453 ;  Harlan,  J.,  1892. 

83.  In  Criminal  Cases. — In  an  action  to  recover  the  value  of  merchandise 
alleged  to  have  been  forfeited  to  the  United  States  under  sec.  9  of  the  act 
of  June  10, 1890,  c.  407,  a  deposition  taken  in  France  was  oiTered  to  be  read  in 
evidence  against  the  defendants.  Objection  was  made  that  the  nature  of 
the  action  was  criminal,  and  that  the  defendant  had  a  constitutional  right  to  be 
confronted  bj  the  witnesses  against  liim.  Held,  untenable  ;  that  the  clause 
of  the  Constitution  relied  on,  the  Sixth  Amendment,  has  no  reference  to  a 
proceeding  which  is  not  directly  against  a  person  who  is  accused,  and  upon 
whom  a  fine  or  imprisonment  or  both  may  be  imposed.  United  States  v. 
Ziusker,  161  U.  S.  475 ;  Harlan,  J.,  1896. 
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83.  Criminal  Procedure  of  New  Jersey.— Section  68  of  Criminal  Pro- 
cedure Act  of  New  Jersey,  authorizing  the  court  to  examine  witnesses  in 
order  to  determine  the  degree  of  guilt  of  a  person  indicted  for  murder  who 
pleads  guilty,  is  not  contrary  to  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States.    Hallinger  v.  Davis,  146  U.  S.  314 ;  SraRAS,  J.,  1892- 

84.  In  Civil  Cases. — It  is  no  denial  of  a  ri^ht  protected  by  the  Constitntion  of 
the  United  States  to  refuse  a  jury  trial  in  a  civil  cause  pending  in  a  state 
court,  even  though  it  be  clearly  erroneous  to  construe  the  laws  of  the  state 
as  justifying  the  refusal.  lovxt  Central  Ry,  Co.  y.  Jotoa,  160  U.  S.  989 ; 
Whtte,  J.,  1896. 

85.  What  is  "  Property  "—Power  to  Contract.— A  contract  made  by  a 
city  with  a  waterworks  company,  so  far  as  the  city's  rights  are  cx>ncerned,  is 
subject  to  the  will  of  legislature,  and  a  statute  authorizing  a  change  therein 
does  not  operate  as  taking  the  proi)erty  of  a  city  without  due  process  of  law. 
The  power  of  the  city  to  contract  is  not  property.  New  Orleans  y.  New  Or- 
leans  Waterworks  Co. ;  Conery  y.  New  Orleans  Waterworks  Co.,  142  U.  S.  79 ; 
Brown,  J.  (Harlan,  J.,  Dist.),  1891. 

See  Pearson  v.  State,  66  Ark.  168. 

86.  Taxation,  after  Hearing.— A  tax  law  which  grants  to  the  taxpayer  a 
right  to  be  heard  before  final  determination  on  the  assessment  of  his  property 
provides  a  due  process  of  law  for  determining  the  yaluation,  although  it 
makes  no  proyision  for  a  rehearing,  nor  will  such  valuation  be  set  aside  by 
the  testimony  of  witnesses  that  the  yaluation  was  other  than  that  fixed, 
where  there  is  no  evidence  of  fraud  or  of  gross  error  in  the  system  on  which 
the  yaluation  was  made.  Pittsburgh,  C.  U.  &  St.  L.  Ry.  Co.  y.  Bcuikus,  154 
U.  S.  421 ;  Brbwbr,  J.  (Harlan,  Brown,  JJ.,  Dist.),  1894. 

87.  Decree  of  Probate  Court. — A  decree  of  a  nrobate  court  appointing  an 
administrator  of  the  estate  of  a  person  unhearu  of  for  seven  years,  under  a 
statute  declaring  such  person  civilly  dead,  is,  where  such  person  is  actually 
living,  void,  as  he  is  deprived  of  his  property  without  due  process  of  law 
withm  the  meaning  of  the  Fourteentn  Amendment.  Scott  v.  McNeal,  154 
U.  S.  34 ;  Gray,  J.,  1894. 

88.  Taking  Public  Street.— The  fact  that  a  railroad  company  is  held  liable 
for  damages  suffered  by  a  pei-son,  by  reason  of  the  occupation  of  a  public 
street  in  a  city,  in  front  of  iiis  premises,  by  an  elevated  track,  furnishes  no 

ground  for  holding  it  Liable  to  an  owner  on  the  other  side  of  the  same  street 
ut  in  a  different  part  of  it,  by  reason  of  the  construction  of  a  similar  elevated 
track  opposite  to  him,  but  not  on  a  public  street.  Marchant  v.  Pennsylvania 
R.  Co.,  153  U.  S.  380  ;  Shiras,  J.,  1894. 

89.  Beduoing  Interest  on  Judgement.- A  state  statute  reducing  the  rate  of 
interest  upon  all  judgments  obtained  within  the  courts  of  the  state  does  not, 
when  applied  to  one  obtained  previous  to  its  x>^^ssage,  deprive  the  judgment 
creditor  of  his  property  without  due  process  of  law,  in  violation  of  the  pro- 
yisions  of  §  1  of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States.  Morley  v.  Lake  Shore  dt  M.  S.  R.  Co.,  146  U.  S.  162;  Shiras,  J., 
(Harlan,  Field,  Brewer,  JJ.,  Dist.),  1892. 

90.  Police  Power  .—The  Statute  of  New  York  State  of  May  29, 1 886  (Sess.  Law« 
1886,  c.  503),  assessini;  the  salaries  and  expenses  of  the  Board  of  Commis- 
sioners of  Electrical  Subways,  is  not  in  conflict  with  the  provisions  of  the 
Fourteenth  Amendment  that  no  state  shall  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws.  Such  an  act  is  a  constitutional 
exercise  of  the  generaijpolice  powers  of  the  state.  People  of  the  State  of 
New  York  ex  rel.  N.  Y.  Electrio  L.  Co.  v.  Squire,  145  U.  S.  175  ;  Lamar,  J.,  1892. 

See  City  of  Philadelphia  v.  Telefrraph  Co.,  67  Hun,  21. 

91.  Location  of  Harbor  Lines.— The  location  of  harbor  lines,  so  as  to  inclurle 
a  wharf,  does  not  deprive  an  owner  of  his  property,  "  without  due  process  of 
law,"  within  the  meaning  of  the  Fourteenth  Amendment,  or  deprive  him  of 
any  rights  which  he  liad  before  such  location.  Ye^er  v.  Washington  Harbor 
L.  C,  146  U.  S.  646 ;  Fuller,  C.  J.,  1892. 
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Tlie  legislatura  may  fix  a  line  beyond  whidi  wharves  cannot  be  constructed.    Pacific  Gas  Co. 
T.  EUert,  54  F.  R.  489. 

92.  Regulation  ofWarehouses.— The  act  of  March  7, 1891,  c.  126,  of  North 
Dakota,  regulating  grain  warehouses,  declaring  elevators  of  grain  to  be  pub- 
lic warehouses  and  requiring  their  owners  to  give  bonds  for  the  x)erforniance 
of  their  public  duties  as  such,  fixing  the  rates  of  storage  and  requiring  them 
to  keep  insured,  for  the  benefit  of  the  owners,  all  grain  stored,  does  not  deny 
the  equal  protection  of  the  laws  to  the  owner  of  an  elevator,  nor  deprive  him 
of  property  without  due  process  of  law.  Brass  v.  North  Dakota  ex  rel.  Stoeser^ 
153  U.  8.  891 ;  Shiras,  J.  (Brewer,  Field,  Jackson,  White,  JJ.,  Dist.),  1894. 

93.  Bailroads— Fence  Laws— Minnesota.— The  Statutes  of  the  State  of 
Minnesota,  requiring  railway  companies  to  fence  their  roads,  are  not  in  con- 
flict with  the  Constitution  of  the  United  States.  Minneapolis  <Sb  St.  Louis 
Ry,  Co.  V.  Emmons,  149  U.  S.  364 ;  Field,  J.,  1893  ;  Minneapolis  and  St,  Louis 
Rjf.  Co,  V.  Nelson,  149  U.  S.  308 ;  Field,  J.,  1893. 

U.  Kot  Violated  by  Assessing  Cost  of  Public  Sewer— Oregon.— In  view 
of  the  notice  actually  given  of  the  meeting  of  the  freeholders  appointed  to 
estimate  the  proportionate  cost  of  a  sewer  in  Portland,  Oregon,  and  to  assess 
the  cost  upon  the  several  owners  of  property  benefited  thereby,  and  in  view 
of  the  construction  placed  upon  the  ordinance  by  the  City  Council,  as  well 
as  of  the  approval  of  the  proceedings  of  the  Supreme  Court  of  the  state  as 
being  in  conformity  with  the  laws  thereof,  held,  that  notwithstanding  the 
doubt  arising  from  the  lack  of  express  provision  for  notice,  the  requirements 
of  the  Constitution  as  to  due  process  of  law  had  not  been  violated.  Paulsen 
v.  Portland,  149  U.  S.  30 ;  Brewer,  J.,  1898. 

D.  Former  Jeopardy,  95-96. 

95.  Twice  in  Jeopardy— Meaning  of.— Courts  of  justice  are  invested  with 
authority  to  discharge  a  jury  from  giving  any  verdict,  whenever,  in  their  opin- 
ion, talong  all  the  circumstances  into  consideration,  there  is  a  manifest 
necessity  for  the  act,  or  the  ends  of  public  justice  would  otherwise  be  defeated, 
and  to  order  a  new  trial  by  another  jury  ;  and  a  defendant  is  not  thereby 
twice  put  in  jeopardy,  within  the  meaning  of  the  Fif tli  Amendment  to  the 
Constitution  of  the  United  States.  Thompson  v.  U»  S, ,  155  U.  S.  271 ;  Seuras, 
J.,  1894. 

96.  Same. — ^When  the  jury  in  a  criminal  case  is  discharged  during  the  trial, 
and  defendant  subsequently  put  on  trial  before  another  jury,  he  is  not  put 
twice  in  jeopardy  within  the  meaning  of  the  Fifth  Amendment  to  the  Federal 
Constitution.    SimmonsY,  U.  S.,  142  U.  S.  148 ;  Gray,  J.,  1891, 

See  stocks  t.  The  State,  91  Ga.  886. 

E.  Franchise,  97. 

97.  Election  of  Electors. — ^If  presidential  electors  are  elected  in  districts 
where  each  citizen  has  an  equal  right  to  vote  there  is  no  discrimination  such 
as  is  forbidden  by  the  Fourteenth  and  Fifteenth  Amendments  of  the  Federal 
Constitution.    McPherson  v.  Blacker,  146  U,  S.  1 ;  Fuller,  C.  J.,  1892. 

F.  "  Full  Faith  and  Credit,"  98-99. 

96.  Poreign  Judgments—**  Full  Faith  and  Credit  *'  Clause  of  U.  S. 
Constitution.— In  an  action  in  the  Supreme  Court  of  New  York,  between  two 
sisters,  the  defendant  being  sued  in  her  representative  capacity  as  testatrix 
of  her  father's  will,  it  was  decided  that  the  plaintiff  liad  not  accepted  a 
certain  provision  made  for  her  in  her  father's  will,  that  she  was  entitled 
to  recover  from  her  father's  estate  an  amount  claimed  to  be  due  on  account 
of  a  fund  which  came  to  him  as  trustee  for  her,  and  which  he  had  never 
accounted  for.  In  a  litigation  in  Tennessee  between  the  same  parties,  the 
court  decided  in,  exactly  the  opposite  way.  Held,  this  dec^ree  did  not  give 
to  the  judgment  of  the  New  York  court  the  full  faith  and  credit  to  which  it 
was  entitled  under  the  Federal  Constitution.  Carpenter  v.  Strange,  141 U.  S. 
87;  Fuller,  C.  J..  1891. 
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»9.  Disre^rd  of  K".  Y.  Law  by  N.  J.  Chancellor  .—The  New  York 
cx>urts,  in  dismissing  the  plaintiff's  complaint,  owing  to  the  statements  "of 
the  expert  that  the  chancellor  of  the  New  Jersey  court  erred  in  taking  juris- 
diction and  proceeding  to  judgnaent  on  a  supplemental  bill,  without  service 
of  a  subpoena,  or  appearance,  did  not  give  due  effect  to  the  provisions  of 
Article  IV.  of  the  (constitution  of  the  United  States,  which  require  that 
full  faith  and  credit  shall  be  given  in  each  state  to  the  judicial  proceedings 
of  everj  other  state.    Laing  v.  Rigney,  160  U.  S.  531* ;  Shibas,  J.,  1896. 

G.  Ex  Post  Facto  Law,  100-101. 

100.  What  Is. — ^The  amendment  to  the  constitution  of  the  State  of  Missouri,  pro- 
viding for  the  separation  of  the  Supreme  Court  into  two  divisions  enabling 
a  person  convicted  to  have  his  case  reviewed  bj  only  part  of  the  judges  who 
constituted  the  Supreme  Ck>urt  at  the  time  the  crime  was  committed,  is  not 
an  ex  post  facto  law,  as  it  leaves  untouched  aU  the  substantial  protection  with 
wliich  existing  laws  surround  the  accused  person.  Duncan  v.  Missouri^ 
152  U.  S.  877 ;  Fuller,  C.  J.,  1894 ;  Bobb  v.  Jamison,  155  U.  S.  416 ;  Fulleb, 
C.  J.,  1894. 

As  to  subsequent  legislation  not  being  ex  post  facto  when  It  does  not  alter  the  situation  of  the 
accused  to  his  disadvant^e,  see  Myers  v.  Commonwealth,  90  Va.  R.  788. 

101.  What  Enactments  do  not  Constitute. — ^The  inhibition  of  the  Constitu- 
tion of  the  IJnited  States  upon  ex  post  facto  laws  does  not  give  the  accused 
a  right  to  be  tried  in  all  respects  by  the  law  in  force  when  the  crime  charged 
was  committed ;  and  while  the  legislature  of  a  state  may  not,  under  the 
guise  of  establishing  modes  of  procedure  and  prescribing  remedies,  violate  the 
accepted  principles  that  protect  an  accused  person  against  ea;po«^/aefo  en- 
actments, such  an  act  does  not  in  an;^  degree  affect  the  substantial  rights  of 
those  who  have  committed  crime  prior  to  its  going  into  effect,  if  it  does  not 
make  criminal  or  punishable  any  act  that  was  innocent  when  committed, 
nor  aggravate  any  crime  previously  committed,  nor  inflict  a  greater  punish- 
ment than  the  law  annexed  to  sucn  crime  at  the  time  of  its  commission,  nor 
alter  the  legal  rules  of  evidence  in  order  to  convict  the  offender ;  applied 
to  the  Mississippi  Code  of  1892  enacted  subsequent  to  the  commission  of 
an  alleged  crime  but  before  indictment  therefor ;  and,  held,  that  the  re- 
quirement of  the  Mississippi  constitution  of  1890,  in  force  at  the  dato  of  such 
aUeged  crime,  that  no  pei'son  should  be  a  j^rand  or  petit  juror  unless  he  was 
a  qualified  elector  and  able  to  read  and  wnto,  did  not  prevent  the  legislature 
of  tliat  state  from  providing,  as  was  done  in  the  said  Code  of  1892,  that  per- 
sons selected  for  jury  service  should  possess  good  intelli^nce,  sound  judg- 
ment, and  fair  character,  such  regulation  not  being  forbidden  by  such  con- 
stitution.   Gibson  V.  Mississippi y  162  U.  S.  565 ;  Harlan,  J.,  1896. 

H.  13th  And  14th  Amendments,  102-104. 

102.  What  is  not  Violation  of. — ^A  person  upon  whose  oath  a  criminal  in- 
formation for  a  libel  is  filed,  and  who  is  found  by  the  jury,  as  part  of  their 
verdict  acquitting  the  defendant,  to  be  the  prosecuting  witness,  and  to  have 
instituted  tne  prosecution  without  probable  cause  and  with  malicious  motives, 
and  is  thereupon  adjud^d  by  the  court  to  pay  the  costs,  and  be  committed 
until  payment  thereof,  m  accordance  with  the  General  Statutes  of  Kansas 
of  1889,  c.  82,  g  326,  and  who  does  not  appear  to  have  been  denied  at  the  trial 
the  opportunity  of  offering  arguments  and  evidence  upon  the  motives  and 
cause  of  prosecution,  is  not  deprived  of  liberty  or  property  without  due  pro- 
cess of  law,  or  denied  the  equal  protection  of  the  laws,  contrary  to  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States.  Loive  v.  Kansas^ 
163  U.  S,  81 ;  Gray,  J.  (Brown,  J.,  dissenting),  1806. 

108.    Do  not  Beaulre  Colored  Jurors  to  try  Colored  Man.-— Under  the 

Constitution  ot  the  United  States,  Fourteenth  Amendment,  which  forbids, 
so  far  as  civil  and  political  rights  are  concerned,  discrimination  by  the 
General  Government,  or  by  the  states,  again$)t  any  citizen  because  of  his  race, 
no  rule  can  be  applied  to  one  class  which  is  not  applicable  to  all  other 
classes  ;  and  while  a  denial  to  citizens  of  the  African  race,  l>ecause  of  their 
color,  of  the  right  or  privilege  accorded  to  white  citizens  of  participating  as 
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inroiB  in  the  administration  of  justice,  would  be  a  discrimination  against  the 
former,  inconsistent  with  the  amendment,  a  state,  consistently  with  the  pur- 
poses thereof,  may  confine  the  selection  of  jurors  to  males,  to  freeholders,  to 
citizens,  to  persons  within  certain  ages,  or  to  persons  having  educational 
qualifications,  and  a  mixed  jury  in  a  particular  case  is  not  within  the  mean- 
ing of  the  Constitution  always  or  absolutely  necessary  to  the  enjoyment  of 
the  equal  protection  of  the  laws  ;  therefore  an  accused,  being  of  the  colored 
iBoe,  cannot  claim,  as  a  matter  of  right,  that  his  race  shall  be  represented  on 
the  jury.  Gibson  v.  Mississippi,  162  U.  S.  565 ;  Hablan,  J.,  1896. 
Fonowed  in  Smith  t.  UiaBiflBippi,  168  U.  S.  COSl 

1(U.  Separate  Acoommodation  for  Blacks  and  Whites  not  Unoonsti- 
tationai.— The  Statute  of  Louisiana,  Acts  of  1890,  No.  Ill,  requiring  railway 
companies  to  provide  equal,  but  separate,  accommodations  for  the  white  and 
colored  races ;  and  providing  that  persons  shall  occupy  no  other  coaches  than 
the  ones  assigned  them,  on  account  of  the  race  to  which  they  belong  ;  and 
requiring  the  officers  of  passenger  trains  to  assign  each  passenger  to  the 
coach  or  compartment  to  which  he  or  she  belongs ;  and  imposing  fines  upon 
passengers  insisting  on  going  into  a  coach  or  compartment  other  than  that 
to  which  he  or  she  may  belong ;  and  authorizing  officers  of  the  trains  to 
refuse  to  carry  passengers  refusing  to  occupy  the  coach  or  compartment 
assigned  them ;  and  exempting  the  railway  company  from  liability — are  not 
in  conflict  with  the  provisions  of  the  Thirteenth  or  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States.  Plessy  v.  Ferguson,  163  U.  S.  537 ; 
Brown,  J.  (Harlan,  J.,  dissenting),  1896. 

I.  PUBLIC  POLICY,  105. 

105.  Public  Policy— How  Ascertained.— The  public  policy  of  the  nation 
must  be  determined  from  its  Constitution,  laws,  and  judicial  decisions.  U,  8. 
V.  Trans-Missouri  Freight  Assn.,  19  U.  S.  App.  36  (8th  Cir.) ;  Sanborn,  J. 
(Shibas,  J.,  Dist.),  1893. 

CONSTIT  U  TION  ALITY. 

See :  Of  Maritime  Law :  Admiralty,  61. 

CONSTBUCTIOK". 

See :  Of  State  Constitution :  Cmcfurr  Court  op  Appeals,  156. 
Of  State  Statutes:  Circuit  Court  of  Appeai^,  155. 
Of  Constitution :  Constitutional  Law,  1-2, 
Of  Contracts :  Contracts,  27-46. 
Of  Deeds :  Deeds,  ^20. 
Libel  and  Slander,  2-4. 
Partnership,  4-6. 
Patents,  63. 
Ships  and  Shipping,  10-12. 

CONSTBUCnVE  NOTICE. 
See :  Rbcordinq  Conveyances,  2. 

CONSTBUCnVE  TRUST. 

See :  Trusts,  7-11. 

CONTEMPTS,  6. 

See  also :  Interstate  Commerce,  43. 
Witnesses,  8. 

1.  For  Violation  of  Nuno  pro  Tuno  Order.— Where  the  court,  on  June 
28,  1805,  entered  an  order  nunc  pro  tunc  as  of  June  8,  1895,  which  order  di- 
rected that  in  substance  a  restraining  order  issue  as  prayed  for  by  the  plain- 
tiff, but  which  in  fact  was  not  entered,  nor  even  prepared  on  June  8,  lw95,  it 
was  hdd  that  said  order  of  June  28,  1895,  did  not  take  effect  as  a  nunc  pro 
tune  cnrder  to  make  vidid  and  binding  on  the  defendants  that  which  the  court 
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had  intended  to  do,  or  had  ordered  done,  on  said  8d  day  of  June,  and  that  tho 
Circuit  Court  had  no  jurisdiction  of  proceedings  for  contempt  instituted 
against  defendants  for  acts  done  after  June  8d  in  violation  of  said  nunc  pro 
tunc  order,  as  the  court  had  no  power  to  enter  the  order  as  of  June  28,  1(^5, 
and  defendants  were,  therefore,  not  bound  by  it.  In  re  Buskirk,  25  U.  S. 
App.  613  (4th  Cir.);  Goff,  J.,  1896. 

2.  When  and  What  Punishable.— The  authority  of  the  courts  of  the 
United  States  to  punish  for  contempt  is  defined  by  section  725  of  the  Revised 
Statutes,  which  is  a  limitation  upon  the  manner  in  which  the  power  to 

gunish  for  contempt  shall  be  exercised.  Such  power  extends  only  to  misbe- 
avior  of  any  person  in  the  presence  of  the  court,  the  misbehavior  of  officers 
of  the  court,  disobedience  or  resistance  by  any  officer  or  by  any  person  to  any 
lawful  writ,  process,  order,  rule,  decree,  or  command  of  the  courts.  In  re 
Buskirk,  25  U.  S.  App.  613  (4th  Cir.) ;  Goff,  J.,  1896. 

8.  An  Order  Declaring^  One  in  Contempt,  Equivalent  to  a  Judg- 
ment.— An  order  declaring  a  person  in  contempt  for  violating  a  preliminary 
injunction  requiring  such  person  not  to  make  any  more  of  the  patented 
articles  in  question,  is  in  effect  a  judgment  in  a  criminal  case.  Gould  v. 
Sessions,  85  U.  S.  App.  281  (2d  Cir.) ;  Shipmuln,  J.,  1895. 

4  Sheriff  Keeping  Property. — When  a  sheriflP  levies  upon  property  in 
the  hands  of  a  receiver  appointed  bv  a  Federal  court,  to  collect  state  taxes, 
and  keeps  the  property  in  spite  of  the  order  of  the  court,  he  is  guilty  of  con- 
tempt. In  re  Tyler,  Petitioner,  149  U.  S.  164;  Fuller,  C.  J.,  1893;  In  re 
Risei;  In  re  Tyler;  In  re  Gaines,  149  U.  S.  191 ;  Fuller,  C.  J.,  1893. 

5.  Suit  against  Sheriff  is  Not. — Proceedings  for  contempt  against  a  sheriff 
who  has  taken  property  under  tax  warrants,  is  not  a  suit  against  the  state 
within  the  meaning  of  the  Eleventh  Amendment  of  the  Federal  Constitution. 
In  re  Tyler,  Petitioner,  149  U.  S.  164 ;  Fuller,  C.  J.,  1893. 

CONTIinJAI^^CB. 

Bee ;  Plbadino  and  Practice,  35-46. 

CONTRABAITD. 

Bee :  Ships  and  Shipph^g,  78. 

COI9TBACTOR. 

See :  Negligence,  10. 

CONTRACTS,  144. 

Bee  also :  Admiralty,  21-22. 
Carriers,  39-44. 
Conflict  of  Laws,  1-8. 
Contract  Labor  Law. 
Constitutional  Law,  52-78. 
Evidence,  154r-161. 
Fraud,  4. 
Injunction,  23. 
Mines  and  Mining,  16-18, 
Mortgages,  24. 
Partnership. 

Pleading  and  Practice,  142. 
Post  Office  Department,  8-4* 
Railroads,  6-7. 
Sales,  1-5. 
Set-off,  1. 

Specific  Performance. 
Supreme  Court,  9. 
Surety,  1-9. 
Taxation,  16-42. 
Telegraph  Companies,  8. 
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I.  ASSENT  AND  AFFIRMANCE,  1-17. 
n.  CONSIDEKATION.  18-26. 
IIL  CONSTRUCTION,  27-72. 

1.  Generally,  27-46. 

2.  In  Particular  Cases,  47-72. 
IV.  PERFORMANCE,  7a-92. 

V.  RESCISSION,  98-115. 
VI.  VALIDITY,  116-127. 
VII,  ACTIONS  ON  CONTRACTS,  128-142. 
Vm.  NOVATION,  14^-144. 

I.  ASSENT  AND  AFFIRMANCE,  1-17. 

1.  No  Acoeptanoe,  no  Contract. — An  offer  must  be  accepted  in  order  to 
make  a  contract,  and  if  it  be  not  accepted  exactly  as  made,  tnere  is  no  meet- 
ing of  minds,  and  hence  no  contract.  Wenham  v.  Svritzer,  15  U.  S.  App. 
m  (9th  Cir.) ;  Hawley,  J.,  1894. 

2.  Must  be  Consent. — ^Where  all  the  facts  fail  to  show  such  an  agreement 
of  the  minds  of  the  parties  as  lies  at  the  base  of  everj--  enforceable  contract, 
it  is  error  to  submit  to  the  jury  the  question  whether  a  contract  was  made. 
Ml.  Hotty  Mfg,  Co,  v.  Caraleigh  Works,  25  U.  S.  App.  669  (4th  Cir.)  ; 
Brawley,  J.,  1896. 

8.  Kecessary  Element  in  all  Contracts.— To  constitute  a  valid  contract 
it  is  necessary  that  the  parties  shall  have  assented  to  the  agreement,  and 
shall  have  communicatea  such  assent  to  each  other.  Kleinhana  v.  Jones,  87 
U.  S.  App.  185  (6th  Cir.);  Severens,  J.,  1895. 

4.  Acceptance  not  Conununicated. — ^Where  one  applied  for  insurance  in 
^  a  company,  but  died  four  days  before  the  policy  was  issued  by  the  company, 
■  who  were  ignorant  of  his  death,  it  was  hem  that  there  was  no  contract  of  in- 
surance, because  an  acceptance  of  the  proposal  by  the  company  was  not 
communicatod  to  the  applicant.    KendalVs  Admr,  v.  Pacific  Mutual  Life  Ins, 
Co,  of  Calif omia,  10  U.  S.  App.  256  (8th  Cir.);  Sanborn,  J.,  1892. 

5.  Hay  be  Evinced  by  Correspondence.— A  vendor  and  vendee  of 
land  may  become  bound  by  correspondence  carried  on  by  letters  and  tele- 
grams, and  if,  when  put  together,  they  clearly  convey  the  consent  of  both 
parties  they  Avill  constitute  a  binding  contract,  and  such  a  method  is  com- 
petent under  the  Statute  of  Frauds  of  Kentucky.  Kleinhans  v.  Jones,  87 
U.  S.  App.  185  (6th  Cir.) ;  Seveeens,  J.,  1895. 

6.  Mental  Weakness— Fraud.— Where  it  is  shown  that  one  has  a  weak 
understanding,  or  is  in  a  mental  condition  which  renders  him  liable  to  im- 
position, his  contract  will  be  held  voidable,  if  the  nature  of  the  act  or  con- 
tract justifies  the  conclusion  that  the  party  has  not  exercised  a  deliberate 
judgment,  but  has  been  imposed  upon.  St,  Louis,  Iron  M.  db  S,  Ry,  Co.  v. 
Fkmips,  27  U.  S.  App.  643  (8th  Cir.) ;  Caldwell,  J.,  1895. 

7.  Offer  is  Accepted  when  Letter  is  Mailed.— When  an  offer  is  made 
and  accepted  by  the  posting  of  a  letter  of  acceptance  before  notice  of  with- 
drawal is  received,  the  contract  is  not  impaired  by  the  fact  that  a  revocation 
has  been  mailed  before  the  mailing  of  the  letter  of  acceptance.  Patrick  v. 
Bowman,  149  XJ.  S.  411;  Brown,  J.  (Fuller,  C.  J.,  Brewer,  J.,  Eist.), 
1893. 

See  Mcausky  ▼.  National  Life  Assn.,  84  N.  T.  Sup.  Ct.  658. 

8.  Acceptance  not  Agreeing  with  Ofi*er.— When  a  proposal  is  made  by 
telegram,  such  telegram  containing  a  request  that  reply  should  be  by  tele- 
gram, to  which  the  offeree  replies  by  telegram,  not  accepting  such  proposal 
but  a  new  one  which  the  offeror  did  not  make,  the  offeror  may  treat  liis  pro- 
posal as  rejected,  although  a  letter,  of  which  there  was  no  mention  in  the 
tele^ipram,  subsequently  arrives  accepting  it.  W.  <SbH,  M.  Ooulding,  Limited, 
V.  Hammond,  13  U.  S.  App.  30  (5th  Cir.) ;  Locke,  J.,  1893. 

d.  Offer  BeYoked  by  Death  of  Either  Party.— An  offer  is  revoked  by 
the  death  of  the  proposer,  or  the  death  of  the  person  to  whom  the  offer  is 
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made.  Accordinglv',  a  life  insurance  company  will  not  be  bound  by  its  acts 
after  the  death  of  the  applicant.  KendalVs  Admr,  v.  Pacific  M,  L,  1.  Co.  of 
C,  10  U.  S.  App.  256  (8th  Cir.) ;  Sanborn,  J.,  1892. 

10.  Oral,  does  not  Need  Written  Evidence.— Where  the  parties  have  en- 
tered into  a  contract  verbally,  it  is  immaterial  that  a  subsequent  written 
agreement  was  never  signed  by  one  party.  Contractors  made  an  offer  to  a 
receiver  to  do  certain  work  for  a  definite  sum.  The  receiver  accepted  the 
offer  and  directed  them  to  proceed.  Subsequently  a  written  contract  was 
drawn  up  and  executed  by  tne  contractors  and  the  architect,  but  not  by  the 
receiver.  Held,  when  the  contractors  were  directei  to  proceed  with  the 
work,  the  contract  was  closed,  and  the  signing  of  a  formal  contiuct  would 
only  have  been  additional  evidence  of  the  contract.  Girard  Life  Ins,  Co.  v. 
Cooper y  4  U.  S.  App.  631  (8th  Cir.) ;  Shiras,  J.,  1892. 

11.  Non-existenoe  of  Subject-matter.— The  agreement  of  parties  con- 
stitutes no  contract,  when  the  subject-matter  which  they  supjx)sed  to  exist 
had  no  existence.  KendaJVs  Admv*  v.  Pacific  M.  Life  Ins.  Co.  of  C,  10  U.  S. 
App.  256  (8th  Cir.);  Sanborn.  J.,  1892. 

12.  Contract  is  Indivisible.— If  there  is  any  part  of  a  charter-party  to  which 
the  minds  of  the  parties  had  not  met,  the  instnunent  is  a  nullity  as  to  all  its 
clauses,  so  that  a  charter-party,  which  provides  that  certain  changes  in  a 
vessel  be  made  at  the  owner's  expense,  cannot  be  relied  on  to  establi^  rights 
of  the  owner,  if  he  never  agreed  to  such  provision.  Compania  BiJbaina  £>. 
N.  D.  B.  V.  Spanish  American  L.  db  P.  Co.,  140  U.  S.  403  ;  Blatchford,  J., 
1892. 

13.  By  Ratification. — Ratification  of  a  contract  operates  as  an  adoption  of 
the  entire  agreemant  and  of  all  its  parts,  and  enables  the  purchaser  so  ratify- 
ing to  recoup  for  breach  of  contract  of  guaranty  or  otherwise.  City  of 
Findlay  v.  Pertz,  31  U.  S.  App.  340  (6th  Cir.);  Lurton,  J.,  1896. 

14.  What  Amounts  to  Ratification.— Under  a  contract  which,  although 
its  validity  was  disputed,  is  found  to  have  been  valid,  the  defendant  had 
sundry  transactions  with  the  plaintiffs  in  buying  and  selling  grain,  between 
August,  1888,  and  April,  1889,  through  which  he  had  become  largely  indebted 
to  them.  On  or  about  the  latter  date,  the  plaintiffs  asked  of  the  defendant 
authority  to  transfer  the  May  wheat  to  June  wheat,  to  which  no  answer  was 
given.  Nevertheless  they  sold  the  May  wheat  at  a  loss  and  made  purchases 
of  June  wheat  on  his  account,  and  informed  liim  of  both  transactions.  On 
June  8th  all  open  contracts  were  closed  at  a  loss,  and  the  defendant  having 
refused  payment,  action  was  brought.  Heldj  that  the  plaintiffs'  unauthorized 
voluntary  act  could  not  be  said,  as  matter  of  law,  to  liave  been  ratified  by  the 
defendant,  by  his  mere  retention,  without  complaint,  of  an  account  and 
statement  rendered  to  him  *Hhat  said  change  had  been  made,**  or  that  the 
plaintiffs  had  made  a  new  purchase  for  his  account;  Hansen  v.  Boyd,  IGl 
U.  S.  397 ;  White.  J.,  1896. 

15.  One  may  not  Ratify  in  Fart  and  Repudiate  in  Part.— K.  purchased 
certain  horses  at  a  sale  under  foreclosure  of  a  mortgage  on  them,  and,  with 
consent  of  the  attorney  for  the  mortgagee,  paid  the  sheriff  part  of  the  price 
in  cash,  and  left  the  horses  with  the  sheriff  as  security  for  the  payment  of 
the  balsmce.  K.  failed  to  pay  the  balance  ;  the  mortgagee  took  the  cash  paid 
and  brought  an  action  against  the  slieriff  and  his  bondsmen  for  the  balance. 
Held,  he  could  not  repudiate  the  transaction  in  part  and  ratify  it  in  part,  and 
therefore  could  not  maintain  the  action.  Rader's  Administrator  v.  Maddox, 
150  U.  S.  128 ;  Brewer,  J.,  1893. 

16.  Bill  of  Lading  is  a  Contract.— A  clause  in  a  bill  of  lading  provided  that 
all  the  deficiency  in  car^o  bo  paid  by  the  carrier,  and  deducted  from  the 
freight,  and  any  excess  m  cargo  be  paid  for  to  the  carrier  by  the  con- 
signee. Held,  a  valid  contract ;  the  consideration  for  the  promise  to  pay 
for  any  deficiency  was  secured  bv  the  right  to  collect  the  value  of  any 
excess.  Sawyer  v.  Cleveland  Iron  Mining  Co.,  35  U.  S.  App.  427  (2d  Cir.); 
Lacombe,  J.,  1895. 
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17.  CondusiTeiiesB  of  Estimates  of  Umpire.— Construction  contracts,  in 
which  the  contractor  stipulates  that  the  engineer  or  architect  of  the  owner 
shall  finally  and  conclusively  decide,  as  between  him  and  the  owner,  what 
amount  of  work  has  been  done,  its  character,  and  the  amount  to  be  paid 
therefor  under  the  contract,  are  legal,  and  should  be  enforced.  In  such 
cases,  after  the  work  has  been  done,  the  contractor  can  recover  nothing  in 
excess  of  the  amount  found  due  by  the  engineer  or  architect,  unless  he  show 
that  the  latter's  decision  was  fraudulently  made,  or  founded  on  a  palpable 
mistake,  and  the  fact  that  such  contract  expressly  stipulates  that  the  decision 
shall  not  be  conclusive  in  case  of  fraud  or  mistake  is  immaterial,  since  that 
would  be  implied  if  not  so  expressed.  Mundy  v.  Louisville  and  Nashville 
R,  R.  Co. ;  Louisville  and  N.  R.  R.  Co.  v.  Mundy,  31  U.  S.  App.  606  {6th  Cir,); 
Tapt,  J.,  1895. 

n.  CONSIDERATION,  18-26. 

18.  Consideration— What  is  Sufficient.— In  a  contract  of  employment  of 
a  man  to  set  up  and  operate  cigarette  machines,  a  provision  that  any  im- 
provement by  him  in  those  machine  shall  be  for  the  exclusive  use  of  the 
employer,  whether  made  while  the  employe  is  in  the  service  of  the  em- 
ployer, or  at  any  time  thereafter,  is  not  unreasonable  or  unconscionable  or 
unsupported  by  consideration,  nor  is  it  void  as  against  public  policv  or  in 
restraint  of  trade ;  and  payment  to  an  employ^  of  his  expenses  and  of  an 
allowance  for  the  time  used  in  making  the  improvement  is  a  liberal  com- 
p3nsation.  Hulse  v.  Bonsack  Machine  Co.,  25  U.  S.  App.  230  (4th  Cir.); 
Sdconton,  J.,  1895. 

13.  Contract  Implied— Promise  to  Pay  for  Services.— An  action  was 
brought  to  recover  fees  as  assistant  district  attorneys  in  suits  to  vacate  patents 
of  public  land.  It  was  conceded  that  said  attomevs  did  not  expect  compensa- 
tion from  the  United  States  when  they  perf  ormea  such  services,  but  from  the 
clients  who  had  retained  them,  and  tnat  on  the  first  intimation  that  they 
intended  to  look  to  the  United  States  for  compensation,  owing  to  the  use  of 
the  name  of  the  United  States,  which  had  been  consented  to  with  the  under- 
standing that  they  were  to  receive  no  compensation  from  the  United  States, 
their  formal  employment  was  at  once  terminated.  It  was  held  that  there 
was  no  contract  unplied  either  in  fact  or  in  law  for  breach  of  whicli  the 
United  States  was  liable.      Coleman  v.  U.  S.,  152  U.  S.  96  ;  Shiras,  J.,  1894. 


20.  Promise  for  the  Benefit  of  Third  Person. — ^Where  one  promised  the 
guardian  of  two  children  whom  he  wished  to  adopt  that  he  would  devise  to 
tiiem  a  portion  of  his  estate  upon  the  guardian's  doing  certain  things ;  held, 
that  it  was  no  objection  to  the  enforcement  of  such  a  conti*act  that  it  was 
entered  into  by  a  third  party  for  the  promisee's  benefit,  if  the  latter  had 
acted  under  it  and  executed  it.  Jaffee  v.  Jacobson,  4  U.  S.  App.  4  (8th  Cir.) ; 
Thayer,  J.,  1891. 

21.  Bendering  of  Voluntary  Services. — One  rendering  services  volun- 
tarily and  when  not  requested,  where  such  services  are  not  necessary  to  pre- 
serve property,  is  not  entitled  to  compensation  therefor.  Held,  accordingly, 
that  the  captain  of  a  vessel  could  not  recover  compensation  for  services  in 
superiutendmg  repairs,  where  his  s?rvices  were  not  re(juested,  or  shown  to 
be  of  any  value.  The  Portland  <fc  the  State  of  California  {2),  7  U.  S.  App. 
652  (9th  Cir.) ;  Hanfobd,  J.,  1893. 

S3.  One  Contract  as  Consideration  for  Another.— Contracts  executed  at 
the  same  time,  one  being  recited  as  in  consideration  of  the  other,  are  to  be 
read  and  treated  as  one.  Williamson  v.  Krohn,  31  U.  S.  App.  325  (Cth  Cir.) ; 
Severens,  J.,  1895. 

23.  Want  of  Mutuality.— A  contract  for  the  sale  of  ten  thousand  barrels  of 
oil  providing  that  the  vendor  was  to  deliver  the  oil  to  the  vendees  at  a  stip- 
ulated price,  in  such  quantities  per  week  as  the  vendees  might  desire,  and 
that  the  price  was  to  be  paid  as  delivered,  but  containing  no  agreement  on 
the  part  of  the  vendees  to  order  and  receive  ten  thousand  baiTels,  is  not 
binding  for  want  of  mutuality.  American  Cotton  Oil  Co.  v.  Kirk,  34  U.  S, 
App.  60  (7th  Cir.);  BUNN,  J.,  1895. 
A  petitioo  for  a  reheariog  in  this  case  was  denied  on  Oct.  23, 18B5,  without  an  opinion. 
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24.  WorthleBB  Stock  may  be  good  Consideration.— One  who  under- 
takes to  build  a  bridge  for  a  bridge  company  for  certain  stock  of  such  com- 

Sany  and  for  its  notes  secured  by  mortgage,  who  employs  a  sub-contractor  to 
o  the  work  in  consideration  of  the  stock  alone,  is  not  liable  to  such  sub-con- 
tractor for  the  value  and  income  of  such  stock,  which  has  become  worthless 
through  his  lawful  foreclosure  of  the  mortgage  which  secured  his  notes,  as 
the  contract,  which  is  in  writing,  contains  no  such  provision.  MclJane  v. 
King,  144  U.  S.  260  ;  Brewkk,  J.,  1892. 

25.  Establishment  of  Military  Post.— The  city  of  San  Antonio  sold  a 
tract  of  land  to  the  United  States  in  consideration  of  the  establishment  of 
a  military  post  thereon  to  the  benefit  of  the  city.  Held,  that  the  considera- 
tion was  a  valuable  one.    Stanley  v.  SchtvcUby,  162  U.  S.  255 ;  Gray,  J.,  1896. 

26.  Consideration— Contract  Interpreted.— The  president  and  vice-presi- 
dent of  the  S.  Ck). ,  having  negotiated  a  consolidation  of  their  company  with 
the  L.  Co.,  ap-eed  not  to  engage  in  any  capacity  as  rivals  in  trade  for  ten 
years,  receiving  for  such  promise  $350,000  in  bonds  of  the  consolidated  oom- 

Eany.  In  an  action  by  certain  stockholders  of  the  S.  Co.  to  secure  these 
onds  for  themselves  and  other  stockholders,  it  was  held  tliat  the  said  officers 
had  in  no  wise  sacrificed  the  interest  of  their  company  to  their  personal  in- 
terests ;  that  their  acts  were,  at  all  stages  of  the  proceeding,  approved  by  the 
stockholders  ;  that  the  undertaking  on  the  part  of  said  ofiicers  not  to  engage 
in  competing  works  was  necessary  to  the  success  of  the  consolidated  enter- 
prise, and  that  in  no  proper  sense  were  the  bonds  in  controversy  a  profit 
made  out  of  the  agency,  were  not  a  gratuity,  nor  paid  to  them  on  account 
of  their  fiduciary  position.  The  two  contracts  were  distinct  in  parties,  sub- 
ject-matter, and  consideration.  Bristol  v.  Scranton,  28  U.  S.  App.  29  (Sd  Cir. ) ; 
GBEEN,  J.,  1894. 

III.  CONSTRUCTION,  27-46. 
1.  Generally. 

27.  Intention  of  Parties  is  Controlling.— In  interpreting  a  written  instru- 
ment, it  is  the  duty  of  the  court  to  arrive  at  the  mtention  of  the  parties 
bv  an  examination  and  consideration  of  the  entire  instrument,  its  various 
clauses  and  conditions,  and  the  objects  and  purposes  which  the  parties  had  in 
view  at  the  time  of  the  execution,  acceptance,  and  delivery  of  the  policy  ; 
they  must  examine  the  whole  instrument  and  gather  from  the  various  clauseii 
the  real  object  of  the  parties,  and  so  interpret  it  as  to  p:ive  full  force  and  effect 
to  the  instrument  as  a  whole.  Holladay^s  Admr.  v.  Phoenix  his.  Co. ,  7  U.  S. 
App.  325  (9th  Cir.);  Hawley,  J.,  1892. 

28.  Intention,  Once  Found,  is  Controlling.— The  court  may  put  itself  in 
the  place  of  the  contracting  parties  and  then,  in  view  of  all  the  facts  and 
circumstances  surrounding  them  at  the  time  of  the  execution  of  the  instru- 
ment, consider  what  they  intended,  and  when  the  intention  is  manifest,  it 
will  control  in  the  interpretation  of  the  instrument,  regardless  of  inapt  ex- 

gressions  and  technical  rules  of  construction.    Accumulator  Co,  v.  DtAuqite 
treet  By,  Co,,  27  U.  S.  App.  364  (8th  Cir.);  Sanborn,  J.,  1894. 

29.  Intention  may  be  Shown  Alitinde.— Evidence  is  admissible  to  prove 
the  intent  of  a  contract,  by  an  oral  collateral  agreement,  when  the  written 
instrument  does  not,  and  was  not  intended  lo,  include  the  entire  agreement 
of  the  parties.    The  Poconoket,  28  U.  S.  App.  600  (3d  Cir.) ;  Dallas,  J.,  1895. 

30.  Must  not  be  so  Construed  as  to  Alter  them.— A  written  instru- 
ment which  is  not  ambiguous,  when  there  is  no  mistake  or  specif  meaning 
claimed  for  the  words  therein,  is  not  subject  to  the  interpretation  of  the 
court,  nor  can  the  court  make  any  changes  therein.  O'Brien  v.  Miller,  35 
U.  S.  App.  138  (2d  Cir.);  Lacombe,  J.,  1895. 

31.  Lex  Loci  Contractus  Prevails  in  Construction.—Tlie  statute  of 
New  York,  which  forbids  a  recovery  by  one  who  has  taken  a  bill  of  exchange 
on  a  verbal  promLse  to  accept  it,  for  breach  of  the  promise,  does  not  apply  to 
an  action  by  a  Soutli  Carohna  bank  ajrainst  cotton  merchants  of  New  York 
to  recover  an  advance  of  money  by  the  bank  on  drafts  drawn  on  the  mer- 
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chants.  The  law  of  South  Carolina,  being  in  the  minds  of  the  X)artie8  at  the 
time  of  the  contract,  prevails.  Hubbard  y»  Exchange  Bank,  88  U.  S.  App. 
289  (2d  Cir.);  Shipman,  J.,  1896. 

^.  JjSLUfpiBse  of  Contract  Controls.— The  question  whether  covenants 
are  dependent  or  independent  must  be  ascertained  from  the  construction  of 
the  language  used  by  the  parties  in  their  agreement.  Loud  v.  Pomona  Land 
d:  \V.  Co.,  153  U.  S.  564 ;  Jackson,  J.,  189i 

83.  The  Whole  Instrunient  is  to  be  Considere4-—ln  the  interpretation 
of  writings  the  rule  is  to  regard  the  intention  rather  than  the  words,  and  so 
to  interpret  it  that  the  same  may  prevail  rather  than  perish.  Andrews  v. 
National  F.  Z,.,  18  U.  S.  App.  458 ;  Woods,  J.,  1894. 

84.  Printed  Fart  is  Controlled  by  Written.— Greater  effect  is  to  be 
attributed  to  the  written  than  to  the  printed  parts  of  a  contract  of  insurance, 
because  they  are  the  immediate  terms  selected  by  the  parties,  whereas  the 
other  are  a  general  formula.  Providence  Washington  Ins,  Co,  v.  Bowring, 
1  U.  S.  App,  183  (2d  Cir.) ;  Walulce,  J.,  1892. 

"HiAt  written  provisions  control  printed  ones,  is  held  in  Seagar  v.  New  York,  etc.,  8.  Co.,  66 
F«  R.  396> 

35.  Parol  Evidence  not  Admissible  to  Vary.— Contracts  or  agreements 
between  parties,  when  reduced  to  writing,  deliberately  executed  or  accepted, 
and  not  bearing  any  evidence  of  incompleteness,  are  presumed  to  comprise 
the  whole  meaning,  purposes,  and  contracts  of  the  parties.  Parol  evidence  is 
not  admissible  to  add  to,  alter,  or  vary  the  terms  of  such  contract.  St,  Louis 
&  S,  F.  Ity,  Co.  V.  Dearborn,  23  U.  S.  App.  66  (5th  Cir.);  Toulmin,  J.,  1894. 

86.  Variation  of  Written,  by  Parol.— By  the  terms  of  a  certain  writing  C. 
&  Co.  in  effect  agreed  to  deliver,  and  P.  agreed  to  receive,  such  ouantities  of 
merchandise  as  might  be  reasonably  required  in  P.'s  business,  to  be  delivered 
and  received  during  a  period,  at  a  place  and  price  designated.  Held,  this 
constituted  a  contract  to  deliver  so  much  merchandise  as  might  be  reason- 
ably required  in  P.'s  business,  and  could  not  be  varied  by  an  eai'lier  oral  agree- 
ment to  deliver  so  much  a  day.  Church  v.  Proctor,  83  U.  S.  App,  1  (1st 
Cir.) ;  Aldrich,  J.,  1895. 

87.  Time  not  Fixed  Means  Seasonable  Time.— Courts,  unless  forced  to 
the  conclusion  by  the  terms  of  the  contract,  will  never  hold  that  one  partjr 
thereto  can  elect  never  to  perform  it.  A  promise  to  pay  when  convenient  is 
a  promise  to  pay  within  a  reasonable  time.  Noyes  v.  Barnard,  15  U.  S.  App. 
627  (9th  Cir.);  Knowles,  J.  (Gilbert,  J.,  Dist.),  1894. 

38.  Construetion  of  Municipal  Contracts.- Where'  a  contract  with  a 
municipal  corporation  is  susceptible  of  two  meanings,  the  one  restricting 
and  the  other  extending  the  powers  of  the  corporation,  that  construction  is 
to  be  adopted  which  works  the  least  harm  to  the  state.  Stein  v.  Bienville 
Water  S.  Co.,  141  U.  S.  67 ;  Hablan,  J.,  1891. 

In  public  grants  nothing  passes  by  implication  and  all  doubts  must  be  solved  in  favor  of  the 
Dablic.  City  of  Superior  v.  Norton,  68  F.  R.  869 ;  Matter  of  City  of  Brooklyn,  148  N.  T.  010,  611, 

S9.  Bights  Acquired  by  Third  Parties  under  a  Contract.— The  A.  Co. 
entered  into  a  contract  with  the  B.  Co.,  xmder  the  terms  of  which  the  latter 
agreed  to  buy  certain  ore  from  the  former  and  to  pay  therefor  a  minimum 
rayment  each  month  of  $208.83,  or  $2,500  per  year,  and  further  that  the  B. 
Co.  might  assign  the  contract  or  any  interest  in  the  same.  Subsequently 
the  B.  Co.  entered  into  a  contract  with  the  C.  Co.,  whereby  the  C.  Co.  agreed 
to  pay  to  the  B.  Co.,  or,  at  its  own  election,  to  the  A.  Co. ,  forty -five  cenSj  per 
ton  for  every  ton  of  ore  separated,  payable  in  cash  on  the  15th  of  every  month, 
and  further  that  the  C.  Co.  should  not  occasion  or  be  guilty  of  any  violation 
of  the  contract  between  the  A.  Co.  and  the  B.  Co.,  and  that  it  would  perform 
the  same  on  behalf  of  the  B.  Co.,  so  far  as  its  operations  should  make  it 
proper  so  to  do.  Held,  that  the  latter  contract  did  not  amount  to  a  promise 
on  the  part  of  the  C  Co.  to  pay  to  the  A.  Co.  the  $3,500  per  annum,  mentioned 
in  the  nrst  contract,  and  that  therefore  the  A.  Co.  had  no  right  of  action 
against  the  C.  Co.  to  enforce  such  payment.  Jackson  Iron  Co,  v.  Negaunee 
Concentrating  Co,,  81  U.  S.  App,  1  (6th  Cir.) ;  Ricks,  J.,  1895. 
10 
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40.  Promise  to  Fay  the  Debt  of  Another— When  Binding.— In  deter- 
mining whether  an  alleged  promise  is  or  is  not  a  promise  to  answer  for  the 
debt  of  another,  if  the  promisor  is  a  stranger  to  the  transaction,  without 
interest  in  it,  the  obligations  of  the  statute  are  to  be  strictly  upheld ;  but  if 
he  has  a  personal,  immediate,  and  pecuniary  intei*est  in  a  transaction  in 
which  a  third  party  is  the  original  obligor,  the  courts  will  give  effect  to  the 
promise.  Tlie  real  character  of  the  promise  depends  largely  upon  the  situa- 
tion of  the  parties,  and  upon  whether  they  understood  it  to  be  a  collateral  or 
direct  promise.    Davia  v.  Patrick,  141  U.  S.  479 ;  Breweb,  J.,  1891. 

41.  Bight  of  Aotion  where  Covenants  are  Dependent  and  Concur- 
rent.— If  the  acts  covenanted  to  be  performed  by  a  vendee  and  vendor,  in  a 
contract  for  the  sale  of  land,  are  dependent  and  concurrent,  neither  party  is 
entitled  to  an  action  against  the  other  without  averring  performance  or  the 
tender  of  performance  on  his  part.  LovdY.  Foniona  Land  &  W,  Co,,  153 
U.  S.  564 ;  Jackson,  J.,  1894. 

43.  Condition  Precedent. — ^Where  the  terms  of  a  contract  for  the  sale  of 
land  are  that  the  purchaser  shall  first  pay  the  purchase  price  of  the  lands 
contracted  for,  before  he  can  demand  a  conveyance,  the  payment  or  tender 
of  the  purchase  price  is  a  condition  precedent  to  the  right  of  conveyance. 
Same  Vase, 

43.  Decision  of  Arbitrator. — ^In  the  construction  of  a  levee  the  contract 
provided  that  **  the  decision  of  the  engineer  officer  in  charge  as  to  quality 
and  quantity  shall  be  final,  and  he  shall  be  the  sole  referee  ; "  Jield,  that  in 
the  absence  of  fraud,  or  such  gross  error  or  mistake  as  would  imply  bad  faith, 
the  decisions  of  such  referee  must  be  upheld  as  conclusive.  Ogden  v.  United 
States,  13  U.  S.  App.  615  (5th  Cir.) ;  Pardee,  J.,  1893. 

44.  Of  Collateral  Undertaking  of  Pledgee.— An  agreement  of  a  pledgee 
of  securities,  that  the  proceeds  arising  from  their  sale  are  to  be  applied  to 
pay  off  the  notes  of  tiie  pledgor,  subject  to  the  repayment  of  moneys  ex- 
pended by  the  pledgee  in  prosecuting  claims  or  selling  the  securities,  is  not  a 
contract  oh  the  part  of  the  pledgee  to  prosecute  or  sell  the  securities  at  his 
own  risk  and  expense.  Ctuver  v.  Wukinaon,  145  U.  S.  205 ;  Blatchford, 
J.,  1892. 

45.  Custom  as  Affecting  the  Contract,— Evidence  of  customs— as  affect- 
ing construction  of  written  contracts— must  disclose  a  custom  reasonable, 
notorious,  and  well  defined.  But  no  custom  will  prevail  over  the  express 
words  of  the  contract  itself.  Mundy  v.  IxmisvUle  and  Nashville  JR.  i?.  Co., 
and  Louisville  and  NashviUe  R,  R,  Co,  v.  Mundy,  81  U.  S.  App.  606  (6th 
Cir.);  Taft,  J.;  1895. 

46.  Evidence  Admitted  to  Bind  Undisclosed  Principal*— When  an  in- 
strument bears  on  its  face  a  suggestion  that  it  is  executed  by  one  acting  as 
an  officer  or  agent  of  another,  evidence  is  admissible  as  against  the  principal 
to  show  that  the  instrument  was  intended  to  be  an  obligation  of  the  principal 
and  not  of  the  agent.  Soc,  of  Shakers  v.  Watson,  37  U.  S.  App.  141  (eth 
Cir.)  ;  Sevebens,  J.,  1895. 

2.  In  Particular  Cases,  47-72. 

47.  Contracts  by  Telesraph.— The  intent  of  parties  exchanging  proposal 
and  answer  by  telegraph  is  to  be  derived  from  the  words  used  by  them,  read 
in  the  light  of  the  circumstances  then  in  existence.  Plaintiif  asked  bank  by 
wire,  **  Will  you  pay  T.'s  check  for  $22,000  ?  "  Bank  wired  reply,  **  T.  is  good. 
Send  on  your  paper."  Held,  that  tlie  bank  became  legally  hable  for  the  pav- 
ment  of  the  check  in  question.  North  Atchison  Bank  v.  Oarrettson,  4  Ij.  &. 
App.  557  (8th  Cir.) ;  Shiras,  J.,  1892. 

48.  CJoTirt  will  not  Interpolate  Limitations.- The  B.  G.  Co.  entered  into 
a  contract  to  construct  from  its  gas  fields  to  Youngstown,  Ohio,  a  line  of  pipe, 
and  to  furnish  a  supply  of  gas,  i)rovided  that  the  H.  G.  Co.  should  exercise 
due  energy  and  diligence  in  maintaining  existing  wells  in  good  working 
order  and  in  sinking  new  ones,  ro  as  to  be  able  to  procure  from  this  territorv, 
•or  "future  acquired  territory,"  a  sufficient  supply  of  gas.    The  B.  G.  Co. 
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took  xxp  its  pipe  line,  the  gas  supply  in  that  territory  having  failed,  althougli 
other  gas  territory  had  heen  acquired.  It  was  liela  that  there  was  nothing 
in  the  contract  which  restricted  the  area  within  which  tiie ''  future  acquired 
territoiT  "  referred  to  might  be  located,  and  nothing  to  justify  the  court  in 
interpolating  such  a  limitation.  Bridgetoater  Qaa  Co,  v.  Hanve  Gas  Fuel  Co.p 
16  U.  8.  App.  669  (6th  Cir.)  ;  Severens,  J.,  1808. 

49.  Parol  Ck>ndition  may  not  Vary  Written  Contract.— Under  a  writ- 
ten contract  J.  was  to  build  a  road  for  $29,000,  and  to  have  possession  and 
me  it  till  he  should  be  paid.  He  was  not  paid,  but  was  forcibly  ejected  by 
Uie  company,  and  in  an  action  against  it  for  forcible  entry  ho  had  judgment. 
Another  company  now  purchased  the  road,  but  before  that,  by  a  w^ritten 
agreement  between  J.  and  the  first  company,  tlie  amount  due  him  was  fixed 
at  ^,000,  and  before  any  judgment  was  entered  on  the  judgment  the  second 
company  offered  him  the  $25,000  with  interest,  which  he  refused.  The 
second  company  then  files  a  bill  in  equity  for  peipetual  injunction  on  pay- 
ing the  money  tendered.  J.  defended,  on  tlie  ^ound  that  tlie  f  ayment  uf 
the  $35,000  was  conditional,  and  that  the  condition  had  not  been  fulfilled. 
HMj  on  appeal,  that  the  agreement  as  to  the  $25,000  was  binding  on  J;, 
and  its  terms  could  not  be  varied  by  showing  a  contemporaneous  verbal  un- 
derstanding that  it  was  to  be  paid  in  cash  in  a  limited  time  ;  that  the  right 
to  the  possession  of  the  road  ceased  on  payment  of  the  money  into  court. 
Johnson  v.  St,  Louis^  Iron  Mountain  &  S.  R,  Co, ;  St.  Louis^  Iron  Mountain 
AS,IL  Co.  V.  Johnson,  141  U.  S.  602;  Blatchford,  J.  (Lamar,  J.,  Dist.), 
ia91. 

50.  As  Affected  by  UndisclOBed  Iiimitations.— -Where  a  contract  con- 
tained restrictions  as  to  the  amount  of  work  re<^uired,  and  sub-contractors 
engaged  to  do  this  with  no  knowledge  of  such  restrictions,  the  sub-contractors 
are  entitled  to  recover  damages  for  all  unnecessary  work  done,  and  for  the 
unnecessary  machinery  procured.  Bechunth  v.  Thompson,  25  U.  S.  App.  68 
(4th  Cur.) ;  HuoHES,  J.,  1894. 

51.  In  Aooordance  with  TTsageB  of  Trade. — A  contract  between  a  coal- 
dealer  and  the  coal  companies,  bv  which  he  was  to  represent  their  entire 
interests  and  sales  at  the  place  of  the  contract,  and  they  were  entitled  to 
inspect  his  books,  sales,  and  contracts  at  all  times,  and  the  coal-dealer  was  to 
**  turn  in  all  his  present  trade  and  orders  at  70  cents  per  ton,"  but  is  silent  as 
to  prices  to  be  charged  on  further  sales,  construed  in  the  light  of  a  custom 
then  existing  and  known  to  the  parties,  to  make  sales  for  coal  at  a  stipulated 
price  for  the  year  next  ensuing,  obliges  them  to  furnish  him  coal  to  fill  his 
contracts  for  future  delivery  at  the  market  price  at  the  time  he  made 
«ach  contracts.  Shipman  v.  StraitsviUe  M,  Co,,  158  U.  S.  856  ;  Brown,  J., 
1895. 

93.  Usages  of  Trade  as  Part  of  Contract.— The  language  of  a  contract 
should  be  read  wnth  knowledge  of  the  circumstances  under  which  it  was 
used,  and,  in  contemplation  of  law,  usages  of  trade  are  to  be  deemed  written 
into  the  contract.  Where  a  contract  was  made  for  tlie  sale  of  coke  deliver- 
able at  the  ovens  in  quantities  **  up  to  fifteen  cars  per  day,"  at  a  stated  price, 
and  providing  that  the  parties  supplying  the  coke  were  not  liable  for  the 
railroad  company's  failure  to  supply  transportation ;  held^  that  the  contract 
was  to  be  construed  with  knowledge  of  the  common  usage  of  the  business,  to- 
^t,  that  the  party  agreed  to  furnish  fifteen  cars  of  coke  per  day,  if  that 
number  of  cars  could  be  obtained  for  its  transportation.  McKeefrey  v.  Con- 
neUsmOe  Coke  Co. ,  17  U.  S.  App.  35  (3d  Cir.) ;  Butler,  J.,  1803. 

53.  Lease  from  Year  to  Year.— A  contract  bv  telegraph  company  giving, 
for  valuable  consideration,  to  a  party  the  privilege  of  ]>utting  upon  its  poles 
a  wire  to  belong  to  him,  providing  that  after  ten  vears  it  shall  belong  to  the 
company  subject  to  his  use  in  the  same  way  as  before,  for  a  fixed  amount 
annually,  does  not.  after  the  expiration  of  the  ten  years,  constitute  a  lease 
from  year  to  year,  which  the  company  can  determine  at  the  end  of  any  year 
W>n  notice,  although  the  word  *'  lease  "  is  used  in  the  contract.  Franklin 
THeffraph  Co.  v.  Harrison,  145  U.  S.  459 ;  Harlan,  J.  (Fuller,  Brewer, 
JJ.,  Dist),  1892. 
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54.  Sale  of  Output  of  Mine. — A  contract  for  the  purcliase  of  the  total  out- 
put of  a  coal  mine,  the  purchaser  agreeing  to  take  and  pay  in  monthly  in- 
stalments for  a  certain  quantity  per  year,  cannot  be  construed  to  require 
the  purcliaser  to  take  the  coal  monthly  in  sucli  quantities  as  to  keep  the 
vendor's  mine  and  employes  employed  as  they  had  customarily  oeen. 
Shipman  v.  Saltsburg  Coal  Co,,  17  U.  S.  App.  625  (3d  Cir.) ;  Acheson,  J., 
1894. 

55.  Inability  to  Perform  Provided  Against.— A.  contracted  with  B.  to 
cut,  house,  and  deliver  to  B.  within  a  certain  period  a  certain  quantity  of  ice, 
to  be  paid  for  in  iostalments  by  B.,  the  ice,  when  cut,  to  belong  to  B.,  A.  to 
have  tlie  right  to  supply  the  deficiency  in  the  amount  cut,  by  purchase  or 
otherwise,  and  to  indemnify  B.  for  any  additional  expense.  Thereafter  A., 
not  being  able  to  cut  enough  ice  to  fulfil  the  contract,  procured  other  ice  and 
tenderea  it  to  B.,  who  refused  it.  A.  thereupon  suedB.  for  breach  of  the  con- 
tract. Judgment  for  plaintiff.  Fisher  v.  Newark  City  Ice  Co,,  17  U.  S. 
App.  514  (3d  Cir.)  ;  Butler,  J.,  1«94. 

56.  Horse-raoing. — In  a  horse-race,  plaintiff's  horse  came  in  second,  but  he 
demanded  first  monev  on  the  ground  that  the  first  horse  had  previously  won 
two  stake  races  and  should  have  carried  more  weight.  Held^  that  the  previous 
race  in  dispute  was  not  a  stake  race.  Question  is  discussed  whether  there  is 
an  illegal  contract  with  intimation  that  it  is.  Stone  v.  Clay,  18  U.  S.  App. 
622  (7th  Cir.) ;  Woods,  J.,  18»4. 

67.  Contract  to  Sell  and  Deliver  Iron  Ores.— A  contract  for  the  sale  and 
delivery  of  iron  ores  was  made,  fixing  the  prices  at  certain  sums  if  the  ocean 
freight  rate  be  12  shillings  a  ton,  and  providing  that,  if  the  freight  rates 
exceeded  12  shillings  a  ton,  the  excess  added  to  the  invoice  should  be  the 
price  of  the  ores,  and  if  less  th£m  12  shillings  per  ton,  the  difference  should 
be  deducted  from  the  invoice.  Tlie  vendor  of  the  iron  ores  obtained  charter- 
parties  from  different  ship-owners,  and  actually  paid  less  than  12  shillings  per 
ton  freight.  The  dispatch  money  credited  by  the  ships  transporting  the  ores 
on  the  vendor's  bill  of  freight  was  not  allowed  by  the  vendor  to  the  vendee  in 
reduction  of  the  price  of  the  ores.  Held,  that  under  the  contract  the  vendee 
was  entitled  to  the  difference  between  12  shillings  freight  a  ton  and  the 
amount  actually  paid  by  the  vendor,  and  that  the  parties  did  not  intend  that 
the  vendor  was  to  make  a  profit  on  the  freight  as  well  as  on  the  ore. 
Eamshaw  v.  McHose,  17  U.  S.  App.  119  (3d  Cir.) ;  Wales,  J.,  1893. 

58.  Personal  Contract— Act  of  July  2,  1864,  Construed.— The  priv- 
ilege granted  by  the  U.  S.,  by  act  of  July  2,  1864,  to  the  U.  S.  Telegraph  Co., 
to  erect  and  maintain  a  line  of  telegi*aph  upon  the  rights  of  way  of  the 
Pacific  R.  R.  companies  (which  act  provided  that  such  tel^raph  company 
and  their  associates  might  construct  a  line  of  telegraph  between  the  Missouri 
River  and  San  Francisco,  and  authorized  such  railroad  companies  to  enter 
into  an  arrangement  with  it  for  the  transfer  of  its  line  to  the  line  of  the  road 
in  fulfilment  of  the  obligation  of  the  railroad  companies  to  construct  and 
maintain  a  line  of  telegraph),  is  not  personal,  but  may  be  shared  by  another 
corporation  becoming  lawfully  associated  with  the  U.  S.  Telegraph  Co.  in 
the  work  of  constructing  a  transcontinental  line,  and  more  esj)ecially  by  a 
corporation  with  which  the  U.  S.  Telegraph  Co.  became  united  by  the  process 
of  consolidation.  Union  Pacific  Ry,  Co.  v.  United  States,  19  U.  S.  App.  531 
(8th  Cir.) ;  Thayer,  J.,  1894. 

59.  "Ocean  Freight"  not  AfEbcted  by  Subsidiary  Contract.— A  con- 
tract for  the  purchase  of  iron  ore  contained  this  clause  :  **  Freight  rate.  The 
above  prices  lor  the  ore  are  based  on  an  ocean  freight  rate  of  twelve  shillings 
per  ton.  All  freight  over  twelve  shillings  to  be  added  to  the  invoice  as  part 
of  the  price  of  the  ore,  and  all  freight  under  twelve  shillings  to  be  deducted 
from  the  invoice."  Held,  that  as  the  "  freight  rate"  clause  in  the  contract 
related  to  ocean  carriage  alone,  the  vendees  were  not  entitled  to  have  the 
commission  which  plaintiff  received  from  stevedores  for  procuring  them  the 
job  of  unloading  the  ship  applied  in  reduction  of  the  **  ocean  frp'ght.** 
McHose  V.  Eamshaw,  8  U.  S.  App.  545  (3d  Cir.) :  Dallas,  J.,  1893. 
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to  Shipping  BAtes  for  Cattle.— Where  a  contract  between  a  shipper 

of  cattle  ancf the  agents  of  a  steamship  line  provided  tliat  the  freight  pay- 
able on  cattle  shipments  for  a  certain  period  should  be  *'  the  average  rate  re- 
ceived by  the  Boston-Liverpool  steamers  monthby  month  during  the  existence 
of  this  contract,"  it  was  field  that  the  shipper  was  obliged  to  pay  only 
the  average  rate  received  by  the  only  two  steamship  lines  from  Boston  to 
Liverpool  under  a  contract  rate  with  sliipping  firms  who  let  the  whole 
space  room  in  their  vessels,  and  not  the  rat^  prevailing  generally  at  other 
ports.  Blackshere  v.  Patterson,  25  U.  S.  App.  695  (4th  Cir);  Simonton,  J., 
1896. 

61.  Sxception  in  Lease  of  Oil  Land.— A  grant  in  a  lease  of  forty  acres  of 
land,  described  by  metes  and  bounds,  for  the  sole  purpose  of  boring,  mining, 
and  excavating  for  petroleum  or  carbon  oil  and  gas,  and  piping  of  oil  and 
gas  over  all  the  tract,  except  ten  acres  reserved  therefrom,  also  described 
by  metes  and  bounds,  upon  which  no  well  shall  be  drilled  without  the 
consent  of  the  lessor,  is  a  grant  of  all  the  gas  and  oil  under  the  entire  tract, 
conditioned  that  the  lessee  shall  not  drill  wells  on  the  ten-acre  plat  without 
the  consent  of  the  lessor.  Broivn  v.  Spilman,  155  U.  S.  665 ;  Shiras,  J., 
1805. 

62.  BelatiTO  Duties  of  Lessor  and  Lessee  under  Contract  for  Joint 
Use. — Under  a  contract  for  the  joint  use  of  a  railroad  and  terminal  facili- 
ties, the  lessee  has  a  right  to  employ  his  separate  switching  crews  and 
engines  in  the  yard  of  the  lessor,  under  the  supervision  of  the  lessor  or  his 
agent ;  the  lessee  must  furnish  track  facilities ;  the  lessor  must  clean  the 
cars;  he  may  also  construct  further  facilities  if  the  lessee  refuses  to 
furnish  them,  and  he  may  remove  them  during  the  time  of  the  contract. 
Chicago,  Bock  Island dtPac,  By.  Co.  v.  Denver,  Bio  O.  B.  Co.,  143  U.  S.  596 ; 
Brown,  J.,  1892. 

63.  Independent  Contractors— What  are.— If  a  firm  of  contractors  agree 
to  erect  piers  and  a  bridge  for  a  railroad  company  according  to  plans  and 
specifications  of  the  latter,  furnishing  and  selecting  all  the  materials  and 
workmen  themselves,  and  are  responsible  only  for  the  specified  result,  and 
not  for  the  manner  of  producing  that  result,  they  are  independent  contract- 
ors, and  not  employes  or  agents  pf  the  railroad  company,  and  are  responsible 
for  their  own  acts.    Casement  v.  Brown,  148  U.  S.  615 ;  Brewer,  J.,  1898. 

See  Te»^  Owners*  Towing  Co.  v.  WUaon,  08  F.  R.  020. 

64.  Failure  to  Perform  as  Influencing  Construction.— A  certain  paper 
vvas  clainaed  to  be  a  contract,  not  for  the  sale  of  hemp,  but  for  the  sale  of 
certain  contracts  for  hemp.  Tlie  phraseology  was  obscure,  but  an  additional 
paper  forming  part  of  the  contract  ^owed  that  the  vendor  had  the  option 
of  giving  the  contracts ;  and  not  having  exercised  it,  it  was  held  that  the  con- 
tract was  for  the  sale  of  hemp.  National  Cordage  Co.  v.  Pearson  Cordage 
Co.,  5  U.  S.  App.  260  (1st  Cir.) ;  Putnam,  J.,  1898. 

65.  Inability  to  Perform  One  no  Excuse  for  Failure  to  Perform 
Another. — In  an  action  founded  upon  a  contract  for  the  sale  of  cattle 
on  ranches,  except  2,000  steers  reserved  in  order  to  fulfil  a  previous  contract, 
it  is  competent  to  show  that  the  steers  contracted  by  tlie  previous  contract 
to  be  sola  were  to  be  of  the  ago  of  two  years  and  upwards ;  and  that  being 
established,  the  seller  could  not  if  there  were  not  enough  of  that  age  to 
fulfil  the  previous  contract,  take  animals  of  other  ages  from  the  rest  of  the 
herd  to  make  up  the  requisite  number.  Lonergan  v.  Buford,  148  U.  S.  581 ; 
Bbewhr,  J.,  1898. 

66.  Quaranty  of  One  Thing  not  Guaranty  of  Another.— The  guaranty  in  a 
contract  for  the  manufacture  of  a  rotary  snow-plough  read  as  follows :  **  The 
V.  Co.  guarantee  the  workmanship  and  materials  made  up  in  their  own 
shops,  but  do  not  guarantee  boiler  and  other  pai-ts  bought  outside,  nor  the 
working  of  the  machine  as  a  whole."  Held,  the  guaranty  did  not  extend  to 
the  relative  capacity  of  the  boiler  and  engine.  Cyclone  S.  S.  P.  Co.  v.  Vulcan 
Iran  W.,  10  U.  S.  App.  387  (8th  Cir) ;  Shiras,  J.,  1892. 

67.  Covenant  Against  Loss  by  Fire.— A.,  a  sleeping  car  company,  con* 
tracted  to  rent  to  B.,  a  railroad  company,  certain  cars,  B.  agreeing  to  repair 
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all  damage  thereon  by  reason  of  accident  or  casualty.  Thereafter,  while  the 
cars  were  in  B.'s  exclusive  possession  and  use,  they  were  burned  in  a  fire 
whose  origin  was  unknown,  whereupon  A.  sued  B.  to  recover  the  loss  of 
the  cars.  Judgment  for  plaintiff.  Chicago,  St  L.,  etc.,  JK.  Co.  v.  Pullman 
Car  Co.,  13  U.  S.  App.  885  (5th  Cir.) ;  McCormick,  J.,  1898. 

68.  Contract  not  to  Assign  is  Binding.— Where  a  contract  was  made  bv 
the  State  of  Texas  with  a  contractor  for  the  purpose  of  building  a  capitol, 
and  it  was  agreed  that  no  part  of  the  contract  be  assigned  without  the 
consent  of  the  st-ate,  such  agreement  is  binding,  not  only  upon  the  im- 
mediate parties,  but  upon  all  others  who  claim  under  the  contractor ;  they 
have  a  claim  against  the  contractor  only.  Burck  v.  Taylor,  152  U.  S.  634  ; 
Brewer,  J.  (Jackson,  Shiras,  JJ.,  Dist.),  1894. 

69.  What  is  a  Several  Contract. — A  contract  by  one  person  with  three 
others  not  connected  in  any  way,  that  he  will  represent  them  in  the  sales  of 
their  coal,  taking  the  same  from  them  in  equal  quantities  to  be  shipped 
from  mines,  is  a  several  contiuct.  Shipman  v.  StraiiaviUe  C.  M.  Co.,  158 
U.  8.  356  ;  Brown,  J.,  1895. 

70.  Marriage  Certificate  not  a  Contract.— A  marriage  certificate  bore 
date  New  Orleans  and  was  si^ed  by  the  bride  and  groom,  two  witnesses, 
the  rabbi  and  another  ;  but  did  not  purport  to  convey  any  property  other- 
wise than  by  ratifying  the  previous  aonation  of  land  by  the  husband  to  the 
wife.  This  did  not  pass  title  to  land  in  Texas  and  did  not  comply  with  the 
law  of  Louisiana.  Pluche  et  al.  v.  Jones  et  ah,  2  U.  S.  App.  555  (5th  Cir.)  ; 
Pardee,  J.,  1893. 

71.  Guaranty  of  Service  is  a  Warranty,  and  not  Collateral  Con- 
tract.—An  equipment  company  to  induce  a  street  railroad  company  to  enter 
into  a  proposed  contract,  for  the  equipment  of  the  road  with  the  storage 
battery  system,  wrote  a  letter  whereby  they  agreed  to  guarantee  for  four 
years  that  the  cost  of  renewing  the  batteries  should  not  exceed  a  certain 
sum.  Held,  this  is  not  a  collateral  contract,  but  a  warranty,  the  breach  of 
which  is  a  breacli  of  the  conti'act,  as  an  affirmation  of  the  essential  quality 
of  goods  sold.  Accumulator  Co.  v.  Dubuque  Street  By.  Co.,  27  U.  S.  App. 
861  (8th  Cir.) ;  Sanborn,  J.,  1894. 

72.  As  to  Priority  of  a  Lien  on  Mortgaged  Premises.— A.  &  Co.  con- 
tracted to  build  a  railroad  for  B.  &  Co.,  and  the  latter  transferred  as  con- 
sideration 247  of  its  bonds  to  the  former.  A.  &  Co.  borrowed  funds  to  build 
with  from  C.  &  Co.,  giving  a  promissory  note  and  125  bonds  as  security.  D., 
the  president  of  A.  &  Co.,  deposited  122  of  the  bonds  subject  to  E.'s  order,  who 
in  turn  held  them  subject  to  the  order  of  F.  &  Co.,  as  collateral  for  advances 
made  and  to  be  made  to  A.  &  Co.  D.  and  others  of  C.  &  Co.  were  in  the 
F.  Co.,  and  also  held  stock  in  the  A.  Co.  Thereafter  D.  bought  out  the  F. 
Co.  and  then,  on  a  promissory  note  of  A.  &  Co.  of  the  debt  due  to  F.  Co.,  in- 
dorsed a  credit  as  the  purchase  price  of  tlie  122  bonds,  which  he  then  claimed 
as  his  own. 

In  a  suit  to  foreclose  the  trust  deed  securing  247  bonds,  C.  &  Co.  in  a  cross- 
bill averred  that  by  agreement  the  125  bonds  delivered  to  tiiem  should  be 
the  first  lien  on  the  mortgaged  property,  and  C.  &  Co.  also  stated  that  the 
122  bonds  were  the  property  of  A.  and  held  by  D.  as  custodian  for  A.  &  Co., 
and  that  his  right  was  junior  to  C.  &  Co.*s  rights.  Heldy  that  the  alleged 
agreement,  as  to  the  priority  of  the  lien  of  the  125  bonds  on  the  mortgaged 
premises  was  unsupported ;  that  the  validity  of  the  transaction  as  to  the  122 
bonds  could  only  be  attached  by  A.  &  Co.  ;  that  as  several  of  the  members 
of  C.  &  Co.  were  also  members  of  the  F.  Co. ,  but  had  disposed  of  their  inter- 
est therein  to  D.,  they  were  estopped  from  denying  D.*s  right  to  hold  the 
bonds  as  security  for  the  debt  due  the  F.  Co.  tiook  v.  Ayers,  24  U.  S.  App. 
203  (7th  Cir.) ;  Jenkins,  J.,  1894. 

rV'.  PERFORMANCE,  73-92. 

73.  What  is  Performance. — A  contract  for  the  sale  of  goods  **  shipping  or 
to  be  shipped  during  this  month  from  the  Philippines  to  Philadephia.  iier 
steamer  Empress ; "'  **  no  arrival  no  sale ; "  and  providing  that  if,  by  any  un- 
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foreseen  accident,  she  is  unable  to  load,  and  no  other  steamer  can  be  procured 
witliin  the  month,  the  contract  is  to  be  void,  does  not  require  the  goods  to 
be  carried  to  their  destination  by  the  vessel  named,  and  is  satisfied  if  the 
goods  are  put  on  board  of  her  at  the  Philippines  at  the  time  speci^ed,  and 
upon  her  being  so  injured  on  the  voyage  by  perils  of  the  sea  as  to  be  unable 
to  canr  them  on,  are  forwarded  by  her  master  by  another  steamer  to  Phil- 
adelphia,    Harrison  v.  Fortlage,  161  U.  S.  57  ;  Gray,  J.,  1896. 

T4.  What  Amounts  to.— An  obligation  was  given  for  the  payment  of  §500, 
conditioned  to  be  void  if  the  obligee  should  realize  $7,000,  or  siiould  have  an 
offer  of  that  amount  made  to  him  in  writinfi"  and  refuse  it  for  certain  lands 
which  were  deeded  to  him  in  trust  by  the  obligors  to  secure  the  bonds.  The 
obligee  at  the  same  time  executed  a  power  of  attorney,  appointing  an  agent 
with  power  to  s^U  the  land.  Neither  an  offer  of  $7,000,  made  to  this  agent, 
nor  an  offer  of  that  amount  accompanied  with  a  demand  for  a  warranty 
deed,  is  a  perfomiljince  of  the  condition.  Warren  et  al.  v.  Tinsley,  2  U.  S. 
App.  507  (5th  Cir.) ;  Pardee,  J.,  1893. 

T5.  What  Amounts  to. — A.  entered  in  a  contract  with  B.  by  which  it  was 
agreed  that  A.  should  have,  for  certain  services,  ten  per  cent,  or  a  certain  series 
of  bonds,  pro  rata^  as  the  same  were  negotiated,  sold,  or  otherwise  used  or  dis- 
posed of.  Thereafter  the  whole  series  were  used  in  securing  notes  for  a  certain 
loan  and  in  payment  of  a  certain  claim  due  from  B.  Tliereafter  A.  sued  B.  on 
the  contract,  to  which  B.  pleaded  non-performance.  Held,  under  the  terms 
of  the  contract,  it  had  been  fully  performed.  Burke  v.  Tlie  American  L»  <Sk 
T.  Co.,  155  U.  S.  534;  Brewer,  J.,  1894. 

76.  Can  only  be  Claimed  by  One  Performing.—A.  agreed  to  transfer 
to  B.  liis  rights  to  purchase  certain  unappropriated  lands,  which  rights  A. 
was  to  acquire  by  survey  and  by  filing  the  survey,  field-notes,  etc.,  in  the 
land  office  in  a  certain  time  prejcribed  by  law.  B.  failed  to  make  any  pay- 
ments, and  A.  failed  to  file  the  survevs,  etc.,  except  for  part  of  the  land.  In 
an  action  by  A.  against  B.  for  breach  of  the  contract,  field,  that  the  cove- 
nants were  mutual  and  dependent,  and  that  A.  could  not  insist  upon  a  per- 
formance without  showing  a  performance  on  his  own  pcui;.  Telfener  v. 
Russ,  162  U.  S.  170 ;  Field,  J.,  1896. 

77.  One  Contract  not  Af^ted  by  Termination  of  Another  Inde- 
pendent of  it. — Tlie  liability  of  two  railroad  companies  to  pay  to  a  bridge 
company  a  certain  proxx)rtion  of  tolls  upon  the  bridge,  according  to  a  con- 
tract with  the  bridge  company,  by  which  they  assumed  all  the  liabilities 
and  were  entitled  to  all  the  benefito  of  the  bridge  contract,  ^*  as  if  the  same 
had  been  specifically  named  in  and  made  a  part  of  the  ninth  article  of  "  a 
lease  of  its  railroad  from  it  to  them,  by  which  article  they  a^eed  to  assume 
and  cairy  out  certain  contracts  of  transportation  over  railroads  of  other 
companies,  is  not  affected  by  the  termination  of  the  lease  by  eviction  or 
otherwise,  as  the  bridge  contract  is  independent  of  the  lease.  Pittslnirgh, 
C.  *  St.  L.  Ry.  Co.  V.  Keokuk  &  H.  B.  Co.,  155  U.  S.  156  ;  Gray,  J.,  1894. 

7S.  Impossibility  of  Performance,  when  Excused.— While  a  narty  may, 
by  an  absolute  contract,  bind  himself  to  perform  things  which  subsequently 
become  impossible,  and  though  such  construction  is  to  be  put  upon  an  un- 
qualified undertaking  where  the  event  causing  the  impossibility  might  have 
oeen  anticipated  ancf  guarded  against,  or  where  the  impossibility  arises  from 
the  default  of  the  promisor,  jret  where  the  event  could  not  have  been  fore- 
seen by  the  parties,  nor  within  their  contemplation,  they  will  not  be  bound 
by  general  words,  which,  though  large  enough  to  include,  were  not  used 
with  reference  to  the  possibility  of  the  particular  contingency  which  after- 
wards happens.  Chicago,  Milwaukee  &St.  Paul  Ry.  Co,  v.  Hoyt,  149  U.  S.  1 ; 
Jackson,  J.,  1893. 

79.  Performance  Rendered  Impossible  by  One  Party  Excuses  the 
Other.— Where  it  is  shown  that  a  party  to  a  contract  is  prevented  or  excused 
from  performing  it  by  the  conduct  of  the  other  party,  he  may  treat  the  con- 
iract  as  broken  and  sue  either  for  damages  and  loss  of  profits,  or  to  recover 
the  value  of  the  services  actually  performed  under  the  contract,  as  ux)on  a 
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quantum  meruit,    McElwee  v.  Bridgeport  Land  d:  Imp.  Co.,  13  U.  S.  App. 
195  (5th  Cir.);  TOULMIN,  J.,  1893. 

80.  Ininiaterial  Omissions  do  not  AfiEbct. — ^Plaintiff  is  allowed  to  recoTer 
on  a  contract,  though  he  was  in  default  in  leaving  water  in  a  system  of  pipes, 
and  did  not  make  the  pipes  air-tight.  U.  S.  Sugar  Refinery  v.  Providence 
Steam  &  G.  P.  Co.,  18  U.  S.  App.  603  (7th  Cir.) ;  Jenkins,  J.,  1894. 

81.  Hiring  at  Will. — A.  entered  into  a  monthly  contract  to  act  as  pilot  for 
B.,  but  for  no  definite jwriod,  and  was  afterward  discharged  andpaia  for  the 
services  performed.  Thereafter  A.  sued  B.  for  wages  for  the  rest  of  tlie  year. 
Held,  the  employment  was  to  continue  only  so  long  as  satisfactory  to  both 
parties,  and  that  B.  was  entitled  to  judgment.  Lawless  v.  Meynier,  13  U.  S. 
App.  639  (5th  Cir.)  ;  MoCoRMlCK,  J.,  1893. 

82.  Submission  to  Arbitrator— Mala  Fides.— When  plaintiff  contracted 
to  build  a  jail  for  a  county,  the  work  to  be  passed  upon  by  a  commission 
appointed  Dy  the  county,  the  plaintiff  cannot  recover  the  contract  price, 
on  the  plea  that  the  commissioner  was  not  qualified  for  duty ;  nothing  but 
positive  proof  of  mxila  fides  could  overcome  tVie  finality  of  the  commissioner's 
action.  PaulyJailB.  <&  M,  Co.  y.  Hemphill  County,  23  U.S.  App. 481(oth 
Cir.) ;  Locke,  J.,  1896. 

83.  Submission  to  Arbitrator-— Fraud.— A.  made  a  contract  with  B.  to 
construct  a  building,  it  being  agreed  that  the  decision  of  C.  as  to  perform- 
ance should  be  final.  After  performance,  A.  sued  B.  for  the  contract  price, 
whereupon  B.  pleaded  the  fraud  of  A.  in  procuring  a  decision  from  C.  that  the 
contract  had  been  performed  and  prove<l  non-performance,  but  did  not  prove 
the  fraud  alleged.    Judgment  for  defendant  reversed.    Same  Case. 

84.  Arbitration  and  Estoppel. — ^When  a  contract  provides  that  work  done 
under  it  shall  be  examined  oy  a  superintendent  every  two  weeks,  and  if  done 
to  his  satisfaction  it  sliall  be  a  final  acceptance  by  the  other  party,  so  far  as 
done,  the  acceptance  by  the  superintendent  estops  that  party  from  there- 
after claiming  that  the  contract  had  not  been  performed  according  to  its 
terms.  Sheffield  iSb  B.  C.  L  <fc  By.  Co.  v.  Gordon,  151  U.  S.  285 ;  Brown,  J., 
1894. 

85.  Order  of  Proof. — Plaintiff  had  put  in  piping  for  the  defendants  under  a 
contract  by  which  it  aneed  to  make  it  **  conform  to  the  schedule  required 
by  your  underwriters.  Held,  a  schedule  cannot  be  shown  to  witness  and 
inquired  about  without  first  showing  that  it  is  the  schedule  of  **  your  under- 
writers." U.  S.  Sugar  Refinery  v.  Providence  S.  <Sb  G.  P.  Co.,  18  U.  S.  App. 
603  (7th  Cir.) ;  Jenkins,  J.,  1894. 

86.  Delivery  and  Non-payment— Matter  of  Defence.— In  a  contract 
where  defendant  agreed  that,  if  the  machinery  did  not  work  to  his  satis- 
faction, he  was  to  have  certain  rights  on  notifying  plaintiff  of  his  dissatis- 
faction, the  plaintiff  need  only  allege  and  prove  delivery  and  non-payment. 
Dissatisfaction  is  a  matter  of  defence.  Buckstaff  v.  Russell,  151  U.  S.  626 ; 
Harlan,  J.,  1894. 

87.  Aoceptanoe  and  Waiver.— Plaintiff  agreed  to  construct  a  flour-mill  for 
the  defendant,  the  work  to  be  done  by  a  specified  day.  After  the  day  had 
passed  defendant  wrote  to  plaintiff  that  the  mill  was  satisfactory,  but  that 
the  corn-rolls  did  not  work  to  his  satisfaction,  and  that  when  they  were 
made  to  do  satisfactory  work  he  should  be  ready  to  pay  for  the  entire'  work. 
This  was  completed  and  accepted  within  about  two  months.  Held,  that  this 
amounted  to  an  agreement  to  pay  if  the  completion  was  done  within  a 
reasonable  time,  and  that  this  was  a  question  for  the  jurv  to  determine 
under  proper  instructions  from  the  court.  Van  Stone  v.  Siillwell  db  B.  M. 
Co.,  143  U.  S.  128  ;  Lamar,  J.,  1891. 


88. 


Waiver  by  Acceptance.— A  car  company  contracted  to  build  cars  for  a 
railway  company,  the  cars  to  be  inspected  at  tlie  car-company's  works  and 
to  be  paid  for  on  delivery.  Nothing  was  said  about  brakes,  except  that  the 
railway  company  required  them  to  be  heavy  and  powerful.    Wlien  a  number 
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of  the  cars  were  finished  they  were  examined  by  the  agent  of  the  railway 
oompanjr,  who  was  entirely  satisfied  with  them,  and  ordered  the  others  to  be 
finished  in  the  same  way,  which  was  done.  When  the  cars  were  delivered  it 
was  found  tliat  the  brakes  would  not  work  satisfactorily  and  the  railway 
company  refused  to  pay  unless  the  brakes  were  first  made  right.  The  cap 
company  did  send  a  man,  but  he  did  not  remedy  the  difficulty,  and  the  rail- 
way company  refused  to  accept  them.  Heldj  that  tlie  title  to  the  cars  ex- 
ammed  by  the  agent  of  the  railway  company  passed  to  the  railway  company 
when  its  agent  examined  and  accepted  them  at  the  shops  of  the  car  company, 
and  the  title  to  the  remainder  passed  when  they  were  forwarded  to  the  rail- 
way company,  and  the  railway  company  could  claim  no  more  than  the  reason- 
able cost  of  obtaining  new  brakes.  PullmaiVa  Palace  Car  Co,  v.  Metropolitan 
S.  R.  Co,,  157  U.  S.  94 ;  Harlan,  J.,  1895. 

89.  Aoquiescenoe  and  Waiver^  Matter  of  Fact.— Acquiescence  and 
waiver  are  always  questions  of  fact ;  there  can  be  neither  without  knowl- 
edge. MrtdsUl  MimngCo.,  Ltd,,  v.  Watrous,  22  U.  S.  App.  12  (6th  Cir.); 
LURTON,  J.,  1894. 

90.  E^ct  of  Assi^piment  before  Performance  Began.— In  a  contract 
between  two  parties,  where  a  portion  has  been  assigned  with  the  consent  of 
both  parties  before  any  work  had  been  done  on  the  contract,  such  third  party 
enters  upon  its  performance  free  from  any  disposition  of  the  profits  made  by 
the  original  contract.  Burck  v.  Taylor,  152  U.  S.  634 ;  Brewer,  J.  (  Jack- 
sox,  Shiras,  JJ.,  Dist.) ,  1894. 

91.  Waiver  of  Bight  to  Enforce  Contract  by  One's  own  Non-per- 
formance.— ^The  vendors  contracted  to  sell  to  vendee  a  certain  number  of 
steers,  to  be  paid  for  in  instalments,  the  vendees  having  the  right  to  reject 
any  steers  weighing  less  than  900  pounds.  After  three  lots  had  been  deliv- 
ered, the  vendor  tendered  a  fourth  lot  that  complied  with  tlie  requirements 
of  the  contract,  but  the  vendee  refused  to  accept  them,  believing  that  they 
did  not  comply.  The  vendors  refused  to  deliver  any  more,  and  are  now  sued 
by  the  vendees.  He/d,  he  who  commits  a  substantial  breach  of  a  continu- 
ing entire  contract  cannot  maintain  an  action  against  the  other  contracting 

Srty  f or  a  subsequent  failure  to  perform.     Crestnvell  Ranch  <&  Cattle  Co,, 
d,,  v.  Martindate,  27  U.  S.  App.  277  (8th  Cir.) ;  Sanborn,  J.,  1894. 

In  an  aetioa  for  breach  of  contract,  the  plaintiff  mu8t  aver  that  he  has  kept  and  performed 
the  contract  on  his  part.  St.  Louis  Electric  Light  Co.  v.  Edison  Qen.  Electric  Co.,  G4  F.  R.  lOOo ; 
Pbiups,  J.,  1894. 

92.  Part  Performance — Statute  of  Prauds.— Where  a  contract  is  within 
the  statute  of  frauds,  the  forbearance  to  terminate  the  contract  for  a  reason- 
able time  is  not  in  Michigan  such  a  part  performance  as  will  take  it  out  of 
the  statute.  Jack,<ton  Iron  Company  v.  Negaunee  Concentrating  Company, 
81  U.  S.  App.  1  (6th  Cir.) ;  Ricks,  J.,  1895. 

V.  RESCISSION,  93-115. 

03.  Innooent  Mistake  of  Fact.— The  plaintiff  was  made  to  believe  that  she 
had  no  right  or  title  to  the  property  in  question,  and  relying  on  these  rep- 
resentations executed  a  deed.  Held^  deed  should  be  rescinded.  A  mis- 
take or  misrepresentation  innocently  made  is  a  ground  for  rescinding  a  con- 
tract, if  the  misrepresentation  was  of  a  material  matter  and  the  other  party 
relied  on  it,  having  a  right  so  to  do,  and  was  thereby  misled  to  his  injury. 
Billings  v.  Aspen  M.  <&  S,  Co.,  10  U.  S.  App.  1  (8th  Cir.) ;  Siiiras,  J.,   1892. 

91.  Mistake  of  Law. — An  admitted  or  clearly-establislied  misapprehension 
of  law  in  the  making  of  a  contract  creates  a  basis  for  the  interference  of  a 
court  of  equity  resting  on  its  discretion,  and  to  be  exercised  only  in  unques- 
tionable and  flagrant  cases.  Orisivold  v.  Hazard,  141  U.  S.  260 ;  Harlan, 
J.  (Brown.  J.,  Dist.),  1891. 

See  Piack  Bros.  Co.  y.  Blodgert  C.  &  Co.,  64  Conn.  28. 

d5.  Frandnlent  Representations.— Where  a  purchaser  of  a  tax  title,  the 
validity  of  which  was  on  record,  and  which  was  examined  by  his  own  counsel, 
Beeks  the  rescission  of  the  contract  and  the  return  of  tlie  purchase  money,  it 
must  appear,  by  clear  and  irrefragable  evidence  that  the  alleged  fraudulent 
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representations  were  not  with  respect  to  matters  equally  open  to  both  parties, 
or  that  he  did  not  rely  on  information  received  from  third  parties,  or  on  his 
own  examination.     Famstoorth  v.  Duffner,  142  U.  S.  43 ;  Brewee,  J.,  1891. 
See  Mahaffey  v.  Fer^son,  156  Pa.  156,  Brotherton  Bros.  et.  al  v.  Reynolds,  164  Pa.  181. 

96.  FraudTilent  Concealment.— C.  contracted  in  writing  to  purchase  land 
from  R.,  on  condition  that  the  title  to  the  land  should  be  certined  as  good  by 
C.'s  attorney.  This  was  done,  and  the  first  payment  made.  C.  now  declined 
to  carry  out  the  remaining  parts  of  the  agreement,  and  filed  a  bill  in  equity 
claiming  that  there  had  been  mutual  mistake,  and  i)raying  rescission  of  the 
contract,  and  then  filed  a  supplemental  bill  charging  fraudulent  conceal- 
ments on  the  part  of  R.  It  appeared  that  there  was  an  older  patent,  but  C.*s 
attorney  knew  of  the  fact  before  making  the  certificate  as  to  the  title. 
Hddj  as  fraud  had  not  been  proved,  the  court  was  right  in  concluding  that 
C.  was  not  entitled  to  a  rescission  of  his  contract.  Clark  v.  Eeeder,  158  U.  S. 
505 ;  Fuller,  C.  J.,  1895. 

97.  For  Fraud  or  Mistake,  must  Act  Promptly.— Whore  a  party  de- 
sires to  rescind  a  contract  upon  the  ground  of  mistake  or  fraud,  he  must, 
upon  discovery  of  ^e  facts,  at  once  announce  his  purpose  and  adhere  to  it, 
and  if  he  be  silent,  and  continue  to  treat  the  property  as  his  own,  he  will 
be  held  to  liave  waived  the  objection,  and  will  oe  conclusively  bound  by  the 
contract,  as  if  the  mistake  or  fraud  had  not  occurred.  McLean  v.  Clapp^  141 
U.  S.  429 :  Brewer,  J.,  1891. 

He  must  not  only  elect  to  rescind  but  must  steadily  proceed,  as  far  as  possible,  to  placs  him- 
self and  the  other  party  in  statu  qito.  Kinne  v.  Webb.  M  F.  R.  84  ;  Leicester  Piano  Co.  v.  Front  R. 
&  R.  I.  Co.,  55  F.  R.  190  ;  Wylie  v.  Gamble,  85  Mich.  6C4  ;  Chicago,  St.  P.  &  K.  C.  Ry.  Co.  ▼. 
Pierce,  64  F.  R.  293.  The  duty  of  diligent  inquiry  is  on  the  defrauded  party.  Scheftel  ▼.  Hays, 
68  F.  R.  457.  The  return,  or  offer  to  return,  the  consideration  of  a  compromise  settlement,  is  an 
indispensable  condition  precedent  to  the  rieht  to  repudiate  such  settlement  and  sue  on  the  origi- 
nal cause  of  action.  Alexander  t.  Grand  A.  Ry.  Co.,  54  Mo.  App.  GG  ;  Retzerv.  Jacob  D.  P.  Co. , 
5S  Mo.  App,  2M  ;  Kinne  v.  Webb,  49  F.  R.  512  :  Johnson  B.  Co.  C.  v.  Missouri  I^aciflc  By.  Co.,  58  Mo. 
App.  407  ;  Watts  ▼.  British  &  A.  M.  Co.,  60  F.  R.  483. 

98.  When  Purchaser  may  Rescind  for  Fraud.— A  rei)udiation  of  a  con- 
tract of  purchase  on  the  ground  of  fraud  as  soon  as  any  satisfactory  evidence 
thereof  comes  to  the  knowledge  of  the  purchaser,  is  sufficient.  Mere  suspi- 
cion is  not  enough  to  put  such  purchaser  to  an  election.  City  of  Findlay  v. 
Pertz,  31  U.  S.  App.  840  ;  LuRTON,  J.,  1895. 

98a.  For  False  Statement  Inducing  Action.— A  vendor  who  makes  a 
false  statement  regarding  a  fact  material  to  the  sale,  when,  from  hi3  special 
means  of  information,  he  ought  to  liave  kno^%'n  it,  and  thereby  induces  his 
vendee  to  purchase,  is  liable  for  the  damage  sustained,  and  the  sale  may 
be  rescinded  in  equity.  Barnes  v.  Union  Pacijic  Ry,  Co,^  12  U.  S.  App.  I 
(8th  Cir.) ;  Sanborn,  J.,  1893. 

Complaint  because  of  false  representations  by  Tender  as  to  title  of  land  need  not  alleee  knowl- 
edge on  the  part  of  the  vendor  that  he  was  not  the  owner.  Union  Pacific  Ry.  Co.  v.  Barnes,  C4 
F.R.  81, 18M. 

99.  Estoppel  to  Deny  Fraudulent  Representations.  —  A  party  to  a  con- 
tract must  exercise  reasonable  care  and  caution  to  prevent  being  defrauded. 
He  must  not  close  liis  eyes  to  matters  directly  before  him.  But  where  a 
vendor  of  lands  does  not  merely  conceal  or  suppress  the  truth,  but  makes 
false  representations  as  to  material  facts,  and  when  the  purchaser  proposes 
to  seek  for  correct  information,  dissuades  him  from  so  doing,  thus  prevent- 
ing him  from  obtaining  the  information  desired,  the  vendor  cannot  escape 
responsibility  bj[  claiming  that  the  purchaser  might  have  ascertained  that 
such  representations  were  untrue.  Henderson  v.  HenskalVs  Admr.f  7  U.  S. 
App.  565  (9th  Cir.) ;  Morrow,  J.,  1893. 

See  Wilson  y.  Hi^bee,  63  F.  R.  738. 

100.  Bescission  must  be  upon  Grounds  of  Equity.— One  who  by  fraud 
or  duress  has  been  inducea  to  enter  into  an  agreement  to  accept  a  certain 
sum  in  settlement  of  his  claim  for  salvage,  can  rescind  it  only  by  putting,  or  of- 
fering to  put,  the  opposite  party  in  as  good  a  situation  as  he  was  in  oefore. 
!Z7ic  Ernest  M.  Munn,  26  U.  S.  App.  592  (2d  Cir.) ;  Laoombe,  J.,  1895. 

101.  Collateral  Oral  Promise  as  Affecting.— It  is  no  ground  for  a  rescis- 
sion of  a  contract  tliat  one  of  the  parties  has  failed  to  keep  an  oral  promise 
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made  at  the  same  time  with  the  execution  of  the  written  agreement.    Bur- 
ton V.  Platter,  10  U.  S.  App.  657  (8th  Cir.)  ;  Sanborn,  J.,  181)3. 

1Q2.  When  Party  may  Hescind  or  Batify  —  Double  Agency.— A 
principal  who  enters  into  an  agreement  or  understanding  with  the  agent  of 
another,  knowing  the  fact  of  such  latter  agency,  hy  which  such  agent  is  to 
receive  a  commission,  reward,  or  gratuity,  if  lie  will  use  his  influence  with 
his  principal  to  induce  a  contract,  or  to  enter  into  a  contract  for  his  principal, 
cannot  enforce  the  contract  so  induced  or  entered  into  in  the  absence  of 
knowledge  of,  and  assent  to,  such  double  a^ncy  by  such  principa].  The  latter, 
on  discovering  the  same,  may  either  repudiate  the  contract  without  regard  to 
any  actual  injury  sustained  or  the  effect  of  the  allowance  of  the  commission 
upon  the  integrity  of  such  agent,  or  may  affirm  the  same ;  and  this  princi- 
ple applies  more  strongly  to  the  officers,  servants,  and  agents  of  a  municipal 
government  than  to  private  parties.  The  defendant  is  entitled  to  go  to 
the  jury  in  such  a  case  upon  the  defence  of  fraud.  City  of  Findlay  v.  Pertz, 
31  tj.  S.  App.  340 ;  LuRTON,  J.,  1895. 

103.  Duty  upon  Rescinding. — A  defrauded  vendee  of  land  may  elect  to  re- 
convey  the  land  and  recover  the  purchase  price,  or  he  may  retain  the  property 
and  amrm  the  contract.  If  he  elects  to  rescind,  he  must  return  the  property 
and  give  prompt  notice  of  his  election  on  discovering  the  fraud,  so  that  the 
parties  may  be  put  in  statu  quo.  Such  a  vendee  cannot  speculate  on  his 
contract-    Scheftel  v.  Hays,  19  U.  S.  App.  220  (Sth  Cir.) ;  Sanborn,  J.,  18U8. 

104.  Must  Restore  Consideration.— Land  was  sold  by  what  purported  to  be 
good  and  sufficient  title.  The  purchaser  accepted  and  recorded  his  deed, 
relying  on  the  representations  of  the  owner  as  to  the  clearness  of  title.  He 
now  brings  an  action  in  assumpsit  to  recover  damages  for  the  vendor's  failure 
to  convey  good  title.  Held,  in  order  to  recover  the  consideration,  he  must 
first  reconvey,  or  offer  to  do  so,  the  title  or  claim  of  title  vested  in  him. 
Wilson  V.  Biiyfogle,  24  U.  S.  App.  1  (7th  Cir.) ;  Jenkins,  J.,  1894. 

105.  Where  such  Restoration  is  not  Necessary.— Where  the  court  has  it 
in  its  power  fully  to  protect  the  interests  of  the  otner  party  in  case  of  rescis- 
sion, a  repayment  or  tender  is  not  a  necessary  condition  precedent  to  obtaining 
a  rescission  of  the  contract.  Billings  v.  Aspen  M,  <Sb  S.  Co,,  10  XL  S.  App. 
323  (8th  Cir.) ;  Shiras,  J.,  1892, 

106.  Breach— Rights  Arising  upon.— Where  one  party  to  a  special  contract 
not  under  seal  refuses  to  perform  his  side  of  the  contract,  or  disables  himself 
from  performing  it  by  his  own  act,  the  other  party  has  thereupon  a  right  to 
elect  to  rescind  it,  and  may,  on  doing  so,  immediately  sue  on  a  qiianUim 
meruit  for  anything  he  had  done  under  it  previously  to  the  rescission.  An- 
keny  v.  Clark,  148  IJ.  S.  345 ;  Shhlvs,  J.,  1893. 

107.  Express  Condition  may  be  Waived.— A  stipulation  in  a  contract 
that  time  is  of  the  essence  and  that  the  contract  shall  1^  void  in  case  of  default 
at  the  election  of  the  vendor  of  real  property,  may  be  waived  by  the  vendor, 
and  he  may  recover  the  money  at  any  time  after  tender  of  the  deed.  On 
waiver  time  ceases  to  be  essential,  the  contract  continues  to  exist,  and  may 
be  enforced  by  either  party  until  barred  by  the  statute.  Raymond  v.  San 
Gabriel  V.  L.  <fc  W.  Co.,  10  U.  S.  App.  001  (8th  Cir.) ;  Caldwell,  J.,  1893. 

108.  What  Amounts  to  Waiver  of  Rescission.— Where  a  purchaser  re- 
piidiates  his  purchase  on  the  ground  of  fraud,  slight  acts  of  use  thereafter 
will  not  bar  rescission ;  and  if  the  purchaser  is  a  municipality,  wliere  mere 
acta  are  relied  upon  as  evidence  of  ratification,  there  must  be  such  clear 
evidence  of  an  intentional  exercise  of  the  right  of  ownership  as  would  be 
incwDsistent  with  any  other  theory  than  that  of  an  intention  to  waive  the 
right  of  rejection,  and  the  question  of  such  ratification  should  be  submitted 
to  the  jury.  City  of  Findlay  v.  Pertz,  81 U.  S.  App.  840  (6th  Cir.) ;  Lurton,  J., 
18^. 

103.  Time— When  a  Condition  Precedent.- In  a  contract  for  sale  of 
marketable  commodities,  time  is  usually  a  condition  precedent ;  but  where 
labor  and  skill  furnish  the  chief  element,  ns  where  designs  of  buildings  were 
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to  be  furnished  within  a  year,  then  time  is  not  a  condition  precedent  unless 
a  contrary  intention  appears.    Beck  <fc  Pauli  L,  Co,  v.  Colorado  M,  <fc  E.  Co.^ 
10  U.  S.  App.  465  (8th  Cir.) ;  Sanborn,  J.,  1892. 
See  Cresswell  Ranch  &  Cattle  Co.  y.  Martindale,  68  F.  R.  dl. 

110.  Extension  of  Time  is  no  Bescission  or  Waiver.— Where  the  vendee 
asked  the  vendor  to  add  another  month  to  time  of  delivery,  the  vendee  having 
the  right  to  require  delivery  at  a  certain  time,  such  request  was  not  to  be 
construed  as  giving  the  vendors  any  justifiable  grounds  to  believe  or  claim 
that  the  vendee  intended  to  abandon  any  of  the  rights  which  it  had  under 
the  original  contract  to  take  and  require  delivery  at  the  time  specified  therein. 
W.  <fc  H,  M.  Goulding,  Ltd.,  v.  Hammond,  13  U.  S.  App.  80  (5th  Cir.) ; 
Locke,  J.,  1893. 

111.  Words  Erased  may  be  Bead  to  Discover  Intention  of  Erasure. 
— Printed  words  stricken  out  of  a  contract  may  be  looked  at  by  the  court  to 
ascertain  the  real  intention  of  the  parties  in  so  erasing  them.  One  Thousand 
Bags  of  Sugar,  3  U.  S.  App.  366  (3d  Cir.)  ;  Wajles,  J.,  1898. 

113.  Belease  by  Subsequent  Agreement.— Where  a  suit  was  brought  in 
admiralty  to  recover  for  injuries  caused  by  a  vessel  while  in  the  hands  of  a 
third  party,  and  where  the  owner  of  the  vessel  has  made  an  agreement  with 
the  third  party,  by  which  such  third  party  was  to  pay  half  the  judgment  re- 
covered against  the  owner,  this  agreement  is  a  release  of  the  liability  of  the 
third  party,  and  he  is  liable  only  on  that  agreement,  which  is  presumed  to  in- 
clude all  the  obligations  that  either  party  intended  to  assume  toward  the  other. 
Poioer  V.  Hunger,  27  U.  S.  App.  212  (8th  Cir.) ;  Thayeb,  J.,  1894. 

113.  Plea  of  Bescission  can  only  Limit  Damages.—A.  made  a  contract 
with  B.  to  construct  a  building,  and  after  i)erformance  sued  B.  for  the  con- 
tract price,  to  which  B.  pleaded  notice  of  rescission.  Held,  such  plea  could  not 
wholly  defeat  A. *8  action,  but  could  only  limit  the  damages.  Pauly  Jail  Bldg. 
and  Mfg.  Co.  v.  Hemphill  County,  23  U.  S.  App.  481  (5th  Cir.) ;  Locke,  J. ,  1894. 

114.  Of  an  Ultra  Vires  Contract— When  Beflised.— An  ultra  vires  con- 
tract to  use  corporate  funds  for  an  object  other  than  that  for  which  the 
corporation  was  created  will  not  be  rescinded  bv  a  court  of  equity  after  it 
has  been  fully  perfoi*med,  first,  because  it  is  complete,  and  secondly,  becsiuse 
both  ^rties  are  in  pari  delicto.  Cincinnati,  Hamilton  <fc  Dayton  R,  R.  Co. 
V.  Mckeen,  24  U.  S.  App.  218  (7th  Cir.) ;  Uaklan,  J.,  1894. 

115.  When  Granted  to  One  Non  Compos  Mentis.— A  contract  will  not 
be  rescinded  on  the  ground  that  the  party  seeking  to  have  it  rescinded  was 
non  compos  mentis  at  the  time  of  making  it,  if  the  latter  is  guilty  of  laches 
in  disafl^ming  it  on  recovering  his  faculties,  but  his  conduct  will  be  taken 
as  an  unexpressed  affirmance.  Chicago,  St.  Paul  <j&  Kansas  City  JS,  R.  Co, 
V.  Pierce,  24  if.  S.  App.  331  (7th  Cir.) ;  Bunn,  J.,  Dist.,  1894. 

VI.  VALIDITY,  110-123. 
1.  In  Restraint  op  Trade,  116-123. 

116.  Contracts  in  Restraint  of  Trade  under  Act  of  July,  1890.— The 
contracts,  combinations,  and  trusts  declared  illegal  by  the  act  of  Congress  of 
July  2,  1890  (26  Stat.  209,  c.  647),  are  the  contracts,  etc.,  in  restraint  of  trade 
that  had  been  declared  by  the  courts  to  be  against  public  policy  and  void  at 
common  law  before  the  enac*.tnient  of  this  statute.  The  test  of  tlie  validity 
of  such  contracts  or  combinations  is  not  the  existence  of  restriction  upon 
competition  imposed  thereby,  but  the  reasonableness  of  that  restriction  under 
the  facts  and  circumstances  of  each  particular  case.  The  contract  or  com- 
bination is  not  illegal  if  made  for  a  just  and  honest  purpose,  and  the  restraint 
of  trade  is  not  particularly  injurious  to  the  public,  and  is  not  greater  than 
the  protection  of  the  legitimate  interest  of  the  party  in  whose  favor  the  re- 
straint is  imposed  reasonably  requires.  U.  S.  v.  Trans-Missouri  Freight 
Assn.,  19  U.  S.  App.  36  (8th  Cir.) ;  Sanborn,  J.  (Shiras,  J.,  Dist.),  18&S, 

117.  Void  as  in  Restraint  of  Trade.— Wliere  a  telephone  and  a  telegraph 
company  were  owners  of  rivnl  telephone  patents,  and  the  telegraph  companv 
surrendered  its  patents  to  the  other,  with  the  understanding  that  the  tele- 
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phone  company  should  cany  the  telegraphic  messages  of  the  telegraph  com- 
pany  to  the  exclusion  of  all  others ;  nela,  that  such  an  agreement  was  yoid, 
and  that  the  telephone  company  was  bound  to  carry  the  telegraphic  mes- 
sages of  other  telegraph  companies  as  well.  Delaware  and  Atl,  Telephone 
Co,  ▼.  TeUffraph  Co,,  3  U.  S.  App.  30  (3d  Cir.) ;  Butlek,  J.,  1802. 

118.  In  Restraint  of  Trade. — A  complaint  which  alleges  that  several  firms 
in  different  states  have,  in  violation  of  the  laws  of  the  United  States,  and 
some  of  the  states,  entered  into  an  agreement  not  to  buy  or  sell  goods  of 
other  firms  who  had  dealings  with  the  plaintiff,  whereby  his  Dusiness 
was  injured,  is  not  sufficient  to  bring  the  case  within  the  act  of  2d  July, 
ISdOj  26  Stat.  209,  c.  647,  and  a  demurrer  thereto  will  be  sustained.  Dueller 
Watch  C.  Mfg.  Co,  v.  Hovoard  Co,,  35  U.  S.  App.  16  {2d  Cir.);  Lacombe, 

C/a    «l.y    1895. 

Wau^acc,  C.  J.,  dissents,  believing  that  the  complaint  stated  a  good  cause  of  action. 

119.  In  Bestraint  of  Commerce.— Under  the  act  of  Congress  of  July  2, 1890, 
to  j^Totect  trade  and  commerce  against  unlawful  restraints  and  monopolies, 
a  bill  was  presented  asking  for  an  injunction  to  restrain  certain  combinations 
of  workmen  in  the  city  of  New  Orleans.  A  preliminary  injunction  was 
ffxanted.  Held,  on  appeal,  that  the  injunction  only  enjoined  the  appellants 
from  doing,  pending  suit,  wliat  the  statute  forbade,  and  what  it  provided 
might  be  preventea  bv  injunction.  WorkingmerVs  A,  Council  of  N,  O,  v. 
The  United  States,  1^  tJ.  S.  App.  426  (5th  Cir.) ;  McCormick,  J.,  1893. 

Approved  in  In  re  Grand  Jury,  08  Fed.  Rep.  841 ;  U.  S.  v.  Debs,  64  F.  R.  754. 

120.  In  Accord  with  Interstate  Commerce  Act,  Fixing  Freight- 
rates. — A  number  of  railroads  formed  an  association  for  mutual  protection, 
by  establishing  and  maintaining  reasonable  rates,  rules,  and  regulations  on 
freight  traffic;  providing  for  its  government,  election  of  officera,  appoint- 
ment of  committees  to  establish  rates  and  regulations,  and  providing  that 
the  chairman  might  punish  violations  of  such  regulations  by  fines.  Held, 
upon  an  appeal  from  a  decree  of  the  Circuit  Court,  that  such  association  was 
not  illegal  or  contrary  to  the  act  of  Congress  of  July  2,  1890,  commonly 
known  as  the  "Sherman  Anti-Trust  Act."  U.  8,  v.  Trans-Missouri  Freight 
Association,  19  U.  S.  App.  36  (8th  Cir.) ;  Sanborn,  J.  (SraRAS,  J.,  Dist.),  1893. 

An  agreement  between  R.  R.  companies  providing*  that  all  their  roads  are  to  be  operated  by 
one  corporation  which  owned  all  of  them  for  an  actual  division  of  such  tra^c,  and  where  this 
is  not  done  for  a  division  of  the  gross  earnings,  with  a  view  to  suppressing  and  limitin^^^  competi- 
tion and  to  establish  rates  without  rcgarrl  to  their  reasonableness,  is  contrary  to  public  policy 
and  TokL    C!hicago,  M.  &  St.  P.  Ry.  Co.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  61  F.  R.  097. 

121.  Between  TJnion  Faciflc  B.  B.  &  Western  Union  Telegraph 
Company. — A  contract  entered  into  on  July  1st,  1881,  by  and  between  the 
Union  Pacific  Railway  Company  and  the  Western  Union  Telegraph  Com- 
pany, for  the  purpose  of  providing  telegraphic  facilities  for  the  parties  thereto, 
and  for  the  purpose  of  fulfilling  the  obligations  of  the  railway  company  to 
the  United  States  and  the  public,  was  held  to  constitute,  when  made,  a  valid 
and  binding  contract.  Union  Pacific  Ry,  Co,  v.  U.  8.,  19  U.  S.  App.  531  (8th 
Cir.);  Thayer,  J.,  1894. 

123.  Court  will  not  Enforce  Such.—Courts  will  not  lend  their  aid  to 
enforce  the  performance  of  a  contract  wliich  is  contrary  to  public  policy,  on 
the  plea  that  one  side  performed  its  agreement,  but  will  leave  the  parties  in 
the  plight  in  which  their  own  illegal  action  placect  them.  Chicago,  Milwaukee 
A  St.  Paul  Ry.  Co,  v.  Wabash,  St,  L.  <&  P,  Ry.  Co.,  27  U.  S.  App.  1 ;  Cald- 
well, J.,  1894. 

123.  Board  of  Health  no  Power  to  Make  such  for  Government.— 
The  National  Board  of  Health  had  no  authority  to  incur  any  liability  upon  the 
part  of  the  government  for  salaries  or  other  expenses  in  excess  of  the  appro- 
priations, and  the  plaintiff  in  error  did  not  periorm  services  as  a  member  of 
that  board,  or  as  its  chief  clerk,  or  its  secretary,  or  as  a  disbursing  agent  of 
the  Treasury  DeiJartment,  under  any  implied  contract  that  he  should  be  com- 
pensated otnerwise  than  out  of  the  moneys  specifically  appropriated  to  meet 
the  expenses  incurred  bv  the  board  in  the  performance  of  the  duties  imposed 
upon  it.    Dunwoody  v.  V.  8.,  143  U.  S.  578 ;  Harlan,  J.,  1892 
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3.  Ultra  Vires,  124-137. 

124.  Ultra  Vires. — A  contract  between  two  corporations  which  is  beyond  the 
corporate  powers  of  either  party,  is  as  invalid  as  if  beyond  the  oorporat-e 
powers  of  both.  St.  Louu,  V.  <fc  T.  H,  JR.  Co,  v.  Terre  Haute  &  L  R.  Co.,  14o 
U.S.  393;  Gray,  J.,  1892. 

125.  Equity  cannot  ModiQr  and  Enforce  Such. — Holders  of  municipal 
bonds,  issued  by  a  county  in  excess  of  its  authority,  cannot,  by  an  offer  to 
surrender  and  cancel  so  much  of  such  bonds  as  may,  upon  inquiry,  be  found 
to  exceed  the  limit  authorized  by  law,  invest  a  court  of  equity  Vith  juris- 
diction to  ascertain  the  amount  of  such  excess,  and  to  declare  the  resicuie  of 
such  bonds  yalld  and  enforce  the  payment  thereof  against  the  county.  For 
where  a  contract  is  void  at  law  for  want  of  power  to  make  it,  a  court  of 
equity  has  no  jurisdiction  to  enforce  it,  in  the  absence  of  fraud,  accident,  or 
mistake,  or  to  so  modify  it  as  to  make  it  legal,  and  then  enforce  it.  Hedges  v. 
Dixon  County,  150  U.  S.  182 ;  Jackson,  J.  (Harlan,  J.,  Dist.),  1893. 

Recital  in  bonds  issued  under  legislative  authority  may  estop  the  municipality  from  disputing 
their  authority  as  aoralDSt  a  bona  fide  purchaser  for  value,  but  ^vhen  rounicii>al  Donds  are  issued 
in  violation  of  a  constitutional  provision,  no  such  estoppel  can  arise  by  reason  of  any  recitals  con- 
tained in  the  bonds.    Claybrook  v.  Comrs.,  114  N.  C.  461. 

126.  What  Contracts  Married  Women  can  Make  in  South  Carolina. 
— In  South  Carolina,  the  only  contract  which  a  married  woman  may  make 
must  relate  not  only  to  the  use  of  her  separate  estate,  but  must  affirmatively 
show  that  it  is  for  the  benefit  of  her  individual  property,  and  coverture  is 
notice  to  all  who  deal  with  her,  so  that  the  burden  of  proving  her  power  to 
contract  is  upon  him  who  claims  thereunder.  American  Mfg.  Co,  of  Scotland^ 
Lmtd.,  v.  Owens,  25  U.  S.  App.  659  (4th  Cir.) ;  Goff,  J.,  189C. 

127.  Between  Bailor  and  Bcdlee.— Tliere  is  nothing  unlawful  or  contrary  to 
public  policy  in  an  agreement  between  a  bailor  and  bailee,  whereby  the  bailee 
contracts  to  hold  and  safely  keep  a  specified  quantity  of  the  bailor*s  goods, 
and  to  give  up  such  quantity  only  on  presentation  of  a  receipt  signed  by 
bailee.  Blydenstein  v.  New  Vork  Security  and  Trust  Co,y  35  U.  S.  App.  175 
(2d  Cir.) ;  Lacombe,  J.,  1895. 

VII.  ACTIONS  ON  CONTRACTS,  128-142. 

128.  Breach,  of  One  Agreement.— A  breach  of  one  of  several  independent 
aejreements  in  a  contract  does  not  constitute  a  breach  of  all  tlie  agreements. 
Union  Switch  Co,  v.  Johnson's  Exrx.f  39  U.  S.  App.  141  (3d  Cir.) ;  Wales,  J., 
1896. 

129.  Rights  and  Remedies  of  Vendee  upon.— A  vendee  of  machineiV, 
when  he  discovers  that  the  machinery  is  not  in  accordance  with  his  contract, 
has  three  remedies :  (1)  He  may  reject  the  machinery,  and  give  notice  to  the 
vendor,  thereby  entitling  himself  to  sue  for  a  return  of  the  purchase  money, 
and  such  d^miage  as  he  may  have  sustained ;  (2)  he  ma}'  ac<^t  the  machinery 
and  bring  action  for  breach  of  warranty  ;  (3)  or  may  set  on  by  way  of  coun- 
ter-claim, in  an  action  by  the  vendor  for  balance  due,  the  damages  sustained 
by  failure  of  the  machinery  to  comply  with  the  contract.  Dodsworth  v. 
Hercules  Iron  Works,  31  U.  S.  App.  292  (6th  Cir.) ;  LxmTON,  J.,  1895. 

130.  Tort  of  Plaintiff  is  no  Defence  to  Action.— The  mere  fact  that  a 
wharf  extends  beyond  the  established  bulkhead  line,  and  becomes  thereby 
technically  an  obstruction  to  commerce  and  a  public  nuisance,  is  no  defence 
to  an  action  brought  by  its  owner  against  one  using  it  for  moorage  pur- 
poses, with  knowledge  that  payment  therefor  was  required  by  the  owner. 
The  Idlewild,  26  U.  S.  App.  469  (2d  Cir.) ;  Shipman,  J.,  1894. 

But  see  dissenting  opinion  of  Laoomde,  J. 

131.  When  Suit  may  be  Brought  in  Contract  Rendered  Impossible 
by  Act  of  Defendant. — Where  a  contractor  undertook  to  sink  an  artesian 
well  for  an  ice  company,  using  a  ten-incli  pipe  and,  deciding  that  it  was  im- 
possible to  continue  with  that  size  of  pipe  without  danger  of  its  collapsing, 
proposed  to  uso  an  eight  and  a  half  inch  pipe,  but  was  instructed  to  continue 
the  large  size,  and  thereafter  the  pipe  collapsed,  it  was  field  tliat  the  act  of 
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the  ice  company  rendered  the  further  performance  of  the  contract  impoe- 
sible,  but  did  not  rescind  the  contract,  and  that  for  the  purptoses  of  suit  the 
contract  could  be  treated  as  subsisting  and  the  contractor  might  sue  for  the 
contract  price  or  for  work,  labor,  and  services.  Charleston  Ice  Mfg.  Co,  v. 
Jojfce^  25  U.  S.  App.  89  (4th  Cir.);  SsTHOUR,  J.,  1H94. 

133.  Condition  Preoedent  to  Maintaining. — ^A  mere  provision  in  a  policy 
of  fire  insurance  that  the  amount  to  be  paid  for  loss  in  case  of  disa^eement 
shall  be  submitted  to  arbitration  is  not  a  condition  precedent  to  mamtaining 
an  action  on  the  policy,  unless  the  policy  expressly  provides  that  no  action 
shidl  be  maintained  until  after  award,  such  agreement  is  a  collateral  agree- 
ment, a  breach  of  which  gives  a  distinct  and  separate  action  for  damages. 
Mutual  Fire  Lis.  Co,  of  New  York  v.  Alvord,  21  U.  S.  App.  228.(lst  Cir.); 
Colt,  J.,  1894. 

133.  Diflcharge  of  Employe  Gives  Bi^ht  to  Action.— When  the  dis- 
charge of  an  employe  by  his  employer  is  m  direct  violation  of  a  contract,  the 
former  has  an  action  for  damages.  Arthur  v.  Oakea,  24  U.  S.  App.  239 
(7th  Cir.);  Harlan,  J.,  1894. 

131  Beoovery  of  Payments  by  Vendee.— In  an  action  by  a  purchaser 
of  property  to  recover  money  i)aid  imder  a  contract  amounting  to  an  option, 
which  ^ve  the  plaintiff  a  certain  time  in  which  to  complete  the  purchase, 
the  plamtiff,  liaving  failed  to  complete  his  purchase  within  the  time  limited 
by  tne  contract,  forfeited  the  payments  under  the  contract  and  cannot  re- 
cover in  this  action.  McConkey  v.  Peach  Bottom  Slate  Company y  25  U.  S. 
App.  280  (4th  Cir.);  Gofp,  J.,  1896. 


135.  "No  Action  Maintainable  upon  Illegal  Contracts.— When  a  per- 
son had  been  actually  engaged,  or  had  purposed  to  engage,  in  packing  and 
shipping  fish,  without  conforming  to  the  provisions  of  public  statutes  of  the 
state  remting  to  the  packing  of  nsh,  Jieldj  such  person  was  not  entitled  to 
maintain  an  action  for  damages  for  the  non-delivery  of  fish  intended  to  be  used 
in  violation  of  this  statute.  Church  v.  Proctor,  83  U.  S.  App.  1  (1st  Cir.) ; 
Aldrich,  J.,  1895. 

138.  Against  Public  Policy,  Not  Enforceable.— It  is  a  rule  of  public 

Solicy  that  no  cause  of  action  shall  arise  in  behalf  of  a  person  engaged  in  a 
usiness  which  is  illegal,  or  which  is  a  fraud  and  imposition  upon  the  public, 
and  the  law  ivill  not  uphold  or  enforce  a  contract,  or  aid  a  party,  where  the 
purpose  is  to  cheat  and  deceive  the  public  generally.    Same  Case. 

137.  Illegal,  Not  Enforceable.— The  price  of  intoxicating  liquor  sold  in  vio- 
lation of  a  state  statute  or  city  ordinance,  providing  a  penalty  for  such  sale, 
cannot  be  recovered.    MiUer  v.  Ammon,  145  U.  S.  421 ;  Brewer,  J.,  1892. 

13&  Will  not  be  Enforced  on  Office  Surveys— Texas.— It  is  firmly 
established  that  the  State  of  Texas  cannot,  in  opposition  to  its  wishes,  be 
compelled  to  accept  an  office  survey  constructed  by  merely  copying  and 
adopting  the  field  notes  of  a  previous  survey  made  on  the  ground  by  other 
surveyors  for  other  parties ;  and  that  such  ofiice  surveys  are  not  sufiicient 
to  enable  a  purchaser  to  enforce  an  executory  contract  for  the  sale  of  public 
lands  under  the  act  of  July  14, 1879,  as  amended  March  11, 1881.  Telfener  v. 
RusSy  163  U.  S.  100  ;  Field,  J.,  18Q6. 

139.  Payment  under  Protest.- Where  a  contract  provides  that  payment  of 
the  larger  part  of  the  consideration  was  to  be  made  in  advance,  and  that 
deliverr  was  to  be  made  on  the  purchaser's  making  the  final  payment  on  a 
given  day,  the  purchaser,  on  the  day  named,  made  the  final  payment  under 
protest,  that,  inasmuch  as  the  seller  declined  to  make  any  delivery  without 
receiving  the  contract  price  in  full,  he  made  it  in  order  to  obtain  delivery 
and  with  the  distinct  avowal  that  it  was  not  due.  Held,  that  this  was  not 
a  voluntary  payment,  which  could  not  be  recovered  back  in  whole  or  in  part. 
Lonergan  v.  Buford,  148 U.  S.  581 ;  Brewer,  J.,  1893. 

140.  Motives  of  Defendant  Irrelevant.— In  cases  of  contracts,  as  a  general 
role,  the  law  takes  no  notice  of  the  motives  of  the  defaulting  party,  and 
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no  evidence  can  be  given  in  regard  to  it.  Bridgetrater  Oas  Co.  v.  Home  Fuel 
Co.,  16  U.  S.  App.  669  (6th  Cir.) ;  Severens,  J.,  1898. 

141.  Seller  not  Liable  for  Breach  of  Contractor's  Agreement.— O.  sold 
to  W.  an  uncompleted  building  and  agreed  to  finish  the  building  according 
to  plans  and  specifications  of  the  architect,  wliich  provided  that  the  contractor 
should  guarantee  that  the  cellar  should  remain  dry  and  water-tight  for  five 
years.  This  guarantee  the  contractor  gave.  The  cellar  was  not  water-tight, 
and  W.  sued  G.  for  damages.  Held,  that  the  contract  between  G.  and  W., 
after  adding  the  specifications,  was  that  the  building  should  be  erected,  etc., 
according  to  the  given  plans  and  of  given  materials,  and  that  besides  W.  should 
have  the  agreement  of  the  contractor  to  add  all  materials  necessary  to  secure 
good  results ;  and  that  as  G.  complied  with  this  agi'eement  and  secured  the 
agreement  of  apparently  responsible  contractors,  and  did  all  he  promised,  he 
was  not  responsible  to  W.  for  the  failure  of  the  system  of  waterproofing  the 
cellar  selected  by  his  architect,  and  which  the  contractors  promised  should 
be  successful.  Weld  v.  Goldenberg,  26  U.  S.  App.  491  (2d  Cir.) ;  SmPMAif,  J., 
1895. 

142.  Party  Prevented  firom   Performing  may    Becover  Damag^es.— 

When  one  party  to  a  contract  prevents  the  other  party  from  going  on  with  it, 
the  party  prevented  from  performing  may  treat  the  contract  as  broken  and 
recover  as  damages  the  profits  he  would  have  received  through  full  perform- 
ance.   Atjeril  Mining  Co.  v.  Humble,  153  U.  S.  540  ;  Bbewer,  J.,  1894. 

VIII.  NOVATION,  14a-144. 

148.  Novation— Essentials  of.— Where  plaintiff  agreed  to  deliver  to  the  defen- 
dants patented  machines  owned  by  him  under  patent,  on  lease  and  license  for 
the  use  of  defendants,  or  by  any  other  person  for  them  or  for  ethers,  and  the 
defendants  organized  a  corporation  of  which  thev  were  the  sole  members, 
and  said  machmes  were,  with  the  consent  of  the  defendants,  used  by  said  cor- 
poration ;  lield,  that  a  novation  could  not  be  inferred  from  such  delivery  and 
such  use,  as  it  is  essential  to  a  novation  by  substitution  of  a  new  debtor,  that 
the  original  debtor  be  discharged,  and  that  the  substitute  assume  and  be 
bound  by  the  debt.  There  must  concur  the  intervention  of  a  new  debtor  and 
acceptance  by  the  creditor  for  and  in  release  of  the  original  debtor.  American 
Paper  Bag  Co.  v.  VanNortwick,  9  U.  S.  App.  25  (7th Cir.) ;  Jenkins,  J.,  1892. 
See  Ooodlander  MUl  Co.  ▼.  Standard  Oil  Ck).,  es  F.  R.  400. 

144.  Fact  held  not  to  Constitate  a  Novation.— The  A.  Company,  an  iron 
company,  entered  into  a  contract  with  the  B.  Co.,  under  the  terms  of  which 
it  agreed  to  sell  certain  ore  to  the  B.  Co.,  which  was  to  i)ay  therefor  a  min- 
imum payment  each  month  of  $208.33,  or  $2,500  per  year.  Subsequently 
the  B.  Co.  entered  into  a  contract  with  the  C.  Co.,  whereby  the  B.  Co.  made 
a  partial  transfer  of  its  rights  and  a  division  of  its  obligations  under  its  con- 
tract with  the  A.  Co.,  but  without  any  new  or  distinct  agreement  on  the  part 
of  the  A.  Co.  confirming  or  permitting  a  novation.  This  contract  provided 
that  the  C.  Co.  should  pay  to  the  B.  Co.  or,  at  its  own  election,  to  the  A.  Co., 
forty-five  cents  per  ton  for  every  ton  of  concentrated  ore  made,  refined,  etc., 
and  further  that  the  C.  Co.  should  not  occasion  or  be  guilty  of  any  violation  of 
the  contract  between  tlie  B.  Co.  and  the  A.  Co.,  or  suffer  or  permit  any 
default  therein,  or  violation  thereof,  and  that  it  would  perform  tne  same  on 
behalf  of  the  B.  Co.,  so  far  as  its  operations  should  make  it  proi)er  so  to  do. 
The  C.  Co.,  under  this  contract,  went  on  the  A.  Company's  land  and  built 
mills  and  operated  the  same,  and  for  several  years,  for  its  own  protection,  paid 
to  the  A.  Co.  the  amount  of  the  monthly  instalments  mentioned  in  the  con- 
tract between  the  A.  Co.  and  the  B.  Co.  Tlie  C.  Co.  having  ceased  to  opei> 
ate  its  mills,  and  to  continue  the  payment  of  tlie  instalments,  the  A.  Co. 
brought  this  suit  a.'xainst  the  C.  Co.,  upon  the  claim  of  a  novation.  Held, 
there  was  no  novation  by  the  second,  nor  by  what  occurred  between  the  parties 
under  it,  whereby  the  B.  Co.  was  absolved  from  its  liabilitv.  Jackson  Iron 
Company  Y.  Ncgaunee  Concentrating  Company,  81  U.  S.  App.  1  (6th  CSp.): 
Ricks,  J.,  1895. 
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CONTRACT  IiABOB  LAW,  4. 

See  also :  Aliens,  2. 

Constitutional  Law,  6-8. 

1.  Aim  and  Purpose  of.— The  act  of  Congress  of  March  8, 1891,  26  Stat. 
1084,  c.  551,  entitled  **  An  act  in  amendment  to  the  various  acts  relative  to 
immigration  and  the  importation  of  aliens  under  contract  or  agreement  to 
perform  labor,"  commonly  known  as  the  **  Contract  labor  law,"  was  passed 
with  the  aim  and  pturpose  of  protecting  the  health,  the  morals,  and  the  safety 
of  the  people  of  this  country,  by  the  absolute  exclusion  of  immigrants  who 
might  enoanger  the  welfare  of  the  community  in  any  of  these  respects. 
Warren  v.  t7.  5.,  5  U.  S.  App.  656  (1st  Cir.);  Webb,  J.,  1893.  ^ 

2.  Interpretation  of. — Every  violation  of  the  act  of  Congress  of  February 
26, 1885,  entitled  *'  An  act  to  prohibit  the  importation  and  migration  of  for- 
eigners and  aliens  under  contract  or  agreement  to  perform  labor  in  the 
United  States,  its  territories,  and  the  District  of  Columbia  "  (28  Stat.  882,  c. 
164),  must  be  based  upon  the  existence  of  a  contract  or  agreement,  parol  or 
^tecial,  express  or  implied,  made  previous  to  tlie  imxx)rtation  or  migration, 
to  perform  labor  or  service  in  the  United  States,  its  territories,  or  the  Dis- 
trict of  Columbia.  MoUer  v.  United  States,  18  U.  S.  App.  472  (5th  Cir.); 
Pardee,  J.,  1898. 

3.  Elements  Beqiiisite  to  Sustain  Action  under.— To  support  an 
action  againi»t  a  party  for  violation  of  '*The  alien  contract  labor  law"  (28 
Stat  832),  there  must  appear  to  have  been  some  contract  or  agreement  **  made 
previous  to  the  importation  or  migration  of  such  alien.'*  Hence  a  letter 
written  by  an  alien  to  a  resident  of  the  United  States  proposing  to  come 
to  this  country  and  enter  the  service  of  the  resident,  and  acceptance  by  the 
resident,  and  payment  by  him  of  the  alien's  passage,  does  not  make  a  com- 
plete contract  to  perform  labor,  because  the  elements  of  time  and  compensa- 
tion are  omitted.  U,  S.  v.  Edgar,  4  U.  S.  App.  41  (8th  Cir.);  Hallett,  J., 
1891. 

4.  Defences— Gk>od  Intent. — In  an  action  to  enforce  the  penalty  imposed 
by  the  contract  labor  law,  it  was  shown  that  the  immigrants  escaped.  De- 
fendant offered  to  prove  that  he  was  free  from  negligence,  which  evidence 
was  excluded  as  immaterial.  Held,  that  the  word  neglect  in  the  law  means 
"  omit,"  that  freedom  from  negligence  or  good  intent  is  no  defence  to  such 
an  action,  but  that  defendant  was  bound  at  all  liazards  not  to  allow  the  im- 
migrants to  escape,  and  that  the  evidence  was  properly  excluded.  Warren 
V.  U.  8.,  5  U.  S.  App.  656  (1st  Cir.);  Webb,  J.,  1893. 

CONTBIBIJTOBY  NEG-LIG-ENOE. 

See :  Evidence,  9. 

Nbougence,  46-74. 

CONVERSION. 

See :  Ships  and  Shipping,  18. 
Trover. 

CONVEYANCE. 

See :  Rbcordinq  Conveyances. 

COOSAW  MININa  COMPANY, 

See:  Statutes,  64. 

COPY. 

See:  Copyright,  1. 
Evidence,  203. 
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COPYBIQHT,  16. 

1.  Deposit  of  Copies  of  Book  with  Librarian.— Under  Rev.  Stat. ,  §  4956, 
it  is  sufficient  if  tlie  two  copies  of  the  book  are  depK)8ited  with  the  Librarian 
of  Congress  the  day  before  publication ;  and  a  certificate  of  the  Librarian  of 
Congress,  though  not  under  seal,  is  competent  e\  idence  of  the  receipt  of  the 
two  copies.    Bdford  v.  Scribner,  144  U.  S.  488 ;  Blatchford,  J.,  18fe. 

3.  Assignment  of  Copvright. — ^When  an  authoress,  a  married  woman, 
assigns  a  copyright  and  settles  for  royalties  from  time  to  time,  with  the 
assignee,  it  will  be  presumed  that  he  lias  acquired  full  legal  title ;  and  long 
acquiescence  in  such  proprietorship  is  sufficient  answer  to  suggestion  of 
the  husband's  interest  m  the  wife's  earnings  ;  in«  any  event,  the  interest  of 
the  husband  could  not  be  set  up  by  infringers  in  a  suit  for  trespassing  on 
the  rights  of  the  assignee  of  the  copyright.    Same  Case, 

8.  Infringement,  Penalty  for. — In  an  action  for  a  statutory  i>enalty  of  one 
dollar  for  every  copy  of  a  photograph  found  in  the  defendant's  possession, 
the  damage  to  the  plaintiff  is  not  the  test  of  the  defendant's  liability,  and 
the  penalty  is  to  be  paid  ever  if  there  is  no  actual  damage.  Springer  lAthog, 
Co.  V.  Falk,  20  U.  S.  App.  296  (2d  Cir.);  Lacombe,  J.,  1894. 

4.  Accounting  for  Infringement.— Section  4970  of  the  Revised  Statutes 
confers  upon  circuit  courts  the  power,  upon  bill  in  equity,  to  grant  injunc- 
tions to  prevent  the  violation  of  rights  secured  by  the  laws  respecting  copy- 
riglits,  and  the  complainant  is  entitled  also  to  a  decree  for  an  accounting. 
**  The  right  to  an  account  of  profits  is  incident  to  the  right  to  an  injunction 
in  copy  and  patent  right  cases."  Gast  Lith,  &  Eng,  Co.  v.  Folk,  14  U.  S. 
App.  15  (2d  Cir.) ;  Shipman,  J.,  1893. 

5.  Violation  of  Contract  not  InfHngement.— The  owner  of  the  copy- 
right of  a  book  has  no  right  to  restrain,  by  virtue  of  the  copyright  statutes 
of  the  United  States,  the  sale  of  a  particular  copy  of  the  b<x>k,  when  he  has 
parted  with  all  liis  title,  although  with  an  agreement  for  a  i*estricted  use.  If 
the  purchaser  agreed  that  he  would  not  sell  it  for  certain  purposes,  or  to 
certain  persons,  and  then  violates  his  agreement  and  sells  to  an  innocent 
purchaser,  he  can  be  punished  for  the  violation  of  his  agreement,  but  neither 
IS  guilty  of  an  infringement  under  the  copyright  statutes.  Harison  v.  Marf- 
nard,  Merrill  &  Co.,  26  U.  S.  App.  99  (2d  Cir.)  ;  Shipman,  J.,  1894. 

6.  Measure  of  Damages  for.— Under  Rev.  Stat.,  §  4964,  those  printing  and 
those  publishing  and  selling  infringing  books  are  equally  liable  to  the  oixrner 
of  the  copyright ;  and  if  omy  portions  of  a  copyrighted  book  are  so  inter- 
mingled with  the  rest  of  the  piratical  work  that  they  cannot  be  well  distin- 
guished from  it,  the  entire  profits  realized  must  be  accounted  for.  Belford 
v.  Scribrier,  U4:  U.  S.  488  ;  Blatchford,  J.,  1892. 

See  Falk  v.  Gast  Lithograph  &  E.  Co.,  54  F.  R.  804 ;  Falk  t.  Donaldson  ct  al.,  57  F.  R.  82. 

7.  Tfo  Appeal  f^om  Decree  of  Circuit  Court.— No  appeal  lies  to  the 
Supreme  Court  of  the  United  States  from  a  decree  of  a  Circuit  Court  of  the 
United  States,  ordering  that  the  decree  of  the  Circuit  Court  of  Appeals  in  a 
suit  for  a  i)erpetual  injunction  against  infringement  of  a  copyright  be  made 
a  decree  of  the  Circuit  Court  to  which  it  was  sent  down  with  a  mandate  after 
hearing  an  appeal  from  the  Circuit  Court.  Webster  v.  Dcdy,  163  U.  S.  155  ; 
Fuller,  C.  J.,  1896. 

8.  Publication— What  is  not.— The  delivery  by  an  author  of  copies  of  a 
literai*y  production  solely  for  the  purpose  of  criticism  is  not  a  publication, 
and  does  not  prejudice  the  author's  common-law  right  in  the  production. 
Press  Pub.  Co.  v.  Munroe,  88  U.  S.  App.  410  (2d  Cir.) ;  Lacombe,  J.,  1890. 

9.  Copyright  Name. — The  title  of  a  book  filed  in  order  to  gain  a  copyright 
is  the  name  which  is  given  to  the  book  and  the  one  by  which  it  is' to  be 
known  and  commonly  called.  Daly  v.  Webster,  1  U.  S.  App.  573  (2d  Cir. )  ; 
Per  Cur.,  1892. 

Favorably  quoted  in  Henderson  v.  Tompkins,  60  F.  R.  758. 
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10.  Unpublished  Manuscripts.— The  oopyright  statutes  of  the  United 
States  secure  and  regulate  the  exclusive  property  in  the  future  publication 
of  the  work  after  tlie  author  shall  have  published  it.  The  common-law  right 
to  unpublished  manuscript  is  not  thereby  destroyed,  and  will  be  enforced  in 
the  Federal  courts  whenever  diversity  of  citizenship  gives  those  courts  juris- 
diction of  the  parties  irrespective  of  whatever  additional  means  of  redress 
are  provided  b^  section  9  of  the  Copvright  Act  of  Feb.  3,  1888,  4  Stat.  430, 
c.  lo,  now  section  4967  of  the  Revised  Statutes.  Press  Pub,  Co.  v;  Monroe^ 
38  U.  S.  App.  410  (2d  Cir.)  ;  Lacx)MBE,  J.,  1896. 

11.  Musical  Composition. — Musical  compositions,  as  such,  differ,  in  the  view 
of  the  copypght  law,  from  books.  Nor  can  they  be  regarded  as  lithographs 
under  the  proviso  in  section  3  of  the  copyright  statute  of  March  8,  1891,  26 
Stat.  1106,  c.  665.  Oliver  Ditson  Pub.  Co.  v.  Littleton,  33  XJ.  S.  App.  114 
(1st  Cir.);  Putnam,  J.,  1895. 

12.  Kotice  Hequired. — Althoiigh  a  person  coming  within  the  class  mentioned 
in  Rev.  Stat.,  sec.  4952,  is  entitled  to  a  copyright  upon  complying  with  the 
provisions  of  section  4956,  he  cannot  enforce  any  right  against  infringers 
except  upon  giving  the  notice  required  by  section  4962  as  amended  by  the 
act  of  June  18,  1874,  18  Stat.  78,  c.  801.  The  necessity  of  this  notice  is  to 
inform  the  public.  Pierce  &  BushneU  M.  Co,  v.  Werckmeister,  33  U.  S.  App. 
389  (1st  Cir.)  ;  COLT,  J.,  1896. 

13.  Kotice  upon  Painting^,  etc.— When  a  painting  is  copyrighted,  section 
4962  of  the  Kev.  Stat,  requires  notice  of  copyright  upon  the  published  paint- 
ing, and  upon  each  replica  or  reproduction  which  is  published.  Same 
Case. 

14.  Notice — ^Applies  to  What.— The  notice  required  by  sec.  4962  of  the 
Rev.  Stat,  appbes  only  to  published  copyrighted  things,  and  has  no  applica- 
tion to  copyrighted  things  wliich  are  not  published  ;  and  while  an  original 
painting  remains  unpublished  it  is  unnecessary  to  put  any  notice  of  copy- 
right upon  it,  but  the  notice  is  only  required  upon  the  published  replica 
for  its  protection.    Same  Case. 

15.  Notice — How  Construed. — In  view  of  the  express  language  and  evident 
purpose  of  sec.  4962  of  the  Rev.  Stat.,  a  construction  which  requires  a  person 
to  give  notice  of  copyright  on**  his  copyright"  book,  map,  chart,  musical 
composition,  print,  cut,  engraving,  photograph,  and  chromo  which  are  pub- 
lished, and  which  requires  no  notice  of  copyright  on  **  his  copyright "  paint- 
ing, drawing,  etc.,  which  are  published,  should  not  be  adopteu  if  this  section 
be  capable  of  another  interpretation  which  makes  it  harmonious  and  appli- 
cable alike  to  all  the  enumerated  subjects  of  copyright.    Same  Case. 

16.  Notice  of  Ck>pyTight— Alteration  ofl— If  the  proper  statutory  notice 
of  oopyright  is  upon  each  copy  of  a  photograph  as  it  leaves  the  control  and 
ownership  of  the  proprietor  of  the  cop3mght,  he  cannot  be  held  responsible 
for  any  cnanges  tnat  are  afterwards  improvidentlv  made  upon  a  particular 
copy  l>efore  it  comes  into  the  hands  of  the  last  x)urchaser,  so  as  to  l^  disabled 
to  sustain  a  bill  in  equity  for  an  injunction  against  the  sale  of  copies,  made 
from  one  of  the  proprietor's  copies,  upon  which  the  notice  of  copyright  was  not 
in  the  form  required  by  the  statute.  Ga^t  Lith.  and  Eng.  Co,,  Ltd,  v.  Falk, 
14  U.  S.  App.  15  (2d  Cir.) ;  SraPMAN,  J.,  1893. 

CORPORATIONS,  108. 

See  :  Citizenship :  CTmcurr  Court,  63-74 ;  and 
Gncurr  Court  op  Appeals,  40. 
Constitutional.  Law,  11-12. 
JSminent  Domain,  8. 
Raiuioads,  1-25. 
Removal  of  Causes,  17-18. 
Taxation,  12-13. 
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I.  CREATION  AND  FRANCHISE,  1-10. 

II.  LEGISLATIVE  CONTROL. 

III.  POWERS,  11-22. 

IV.  LIABILITIES,  23-47. 

1.  Generally,  23-34. 

2.  For  Ultra  Vires  Acts,  85-47. 
V.    SUITS  BY  AND  AGAINST,  4S^0. 

VI.  OFFICERS ;  POWERS  AND  LIABILITIES,  61-78. 

VII.  STOCK  SUBSCRIPTION  AND  TRANSFER,  79-85. 

VIII.  STOCKHOLDERS  ;  POWERS  AND  LIABILITIES,  86-98. 

IX.  DISSOLUTION  AND  INSOLVENCY.  99-103. 

X.  FOREIGN  CORPORATIONS,  104-108. 

I.  CREATION  AND  FRANCHISE,  1-10. 

1.  State  may  Impose  Conditions  in  Creating.— A  state,  in  permitting 
a  foreign  corporation  to  become  one  of  the  constituent  elements  of  a  consoli- 
dated corporation,  organized  imder  its  laws,  may  impose  such  conditions  as  it 
deems  proper,  and  the  acceptance  of  the  franchise  implies  a  submission  to 
the  conditions,  without  which  the  franchise  could  not  have  been  obtained. 
Ashley  v.  Ryan,  153  U.  S.  438  ;  White,  J.,  1894. 

2.  Citizenship,  Domicile,  Residence. — A  corporation  cannot  have  two 
domiciles.  The  domicile,  the  residence,  and  the  citizenship  of  a  corporate 
body  are  all  necessarily  within  the  state  which  created  and  organized  it.  It 
must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another  sover- 
eignty. American  Sugar  Refining  Co.  v.  Johnson^  13  U.  S.  App.  681  (5th 
Cir.);  Pardee,  J.,  1893. 

3.  What  Determines  Domicile.— Section  16  of  the  Interstate  Commerce 
Act  (Feb.  4.  1887,  24  Stat.  379,  384,  c.  104,  as  amended  March  2,  1889.  25 
Stat.  855,  859,  c.  382)  provides  that  in  case  of  the  disobedience  of  a  common 
carrier,  the  commission  can  apply  for  an  injunction  to  the  Circuit  Court,  in 
the  judicial  district  in  which  the  carrier  has  its  principal  office.  The  com- 
mission brought  its  petition  against  the  defendant  before  the  Circuit  Court 
for  the  Southern  District  of  New  York  charging  violation  of  its  order.  The 
defendant  claimed  that  its  principal  office  was  in  Teicas.  The  charter  does 
not  declare  where  the  principal  office  shall  be.  The  stockholders  and  di- 
rectors' meetings  are  held  in  New  York,  where  also  are  the  offices  of  the  presi- 
dent, first  vice-president,  secretary,  and  treasurer  of  the  company,  and  where 
the  stock  certificate  books  and  records  of  stockholders  and  du^ctors' meetings 
are  kept.  Held,  the  New  York  office  is  thus  the  principal  office  and  domi- 
cile of  the  corjwration,  while  the  general  or  administrative  offices  of  the 
heads  of  departments  are  in  Texas.  Texas  d:  Pac,  Ry.  Co,  v.  Inters,  Com. 
Com.,  20  U.  S.  App.  1  (2d  Cir.) ;  SmPMAN,  J.,  1893. 

4.  Residence  of. — A  corporation  created  under  the  laws  of  a  state  is,  from 
its  creation  through  the  whole  of  its  existence,  a  citizen  of  that  state  ;  it  is  a 
person  within  the  meaning  of  the  law  regulating  the  institution  and  conduct 
of  suits,  and  cannot  emigrate  from  the  state  under  the  laws  of  which  it  was 
created,  and  may  well  be  taken  to  be  a  resident  of  the  state  within  which  it 
is  found.  Atlanta  A  F,  Rd.  Co.  v.  Western  Ry.  of  Ala.,  2  U.  S.  App.  227 
(5th  Cir.)  ;  McCORMiCK,  J.,  1892. 

5.  Must  Comply  with  the  Conditions  of  its  Ezistenoe.—A  corpo- 
ration which  has  not  fulfilled  the  requirements  of  the  statute  regulating  m- 
corporation,  but  which  has  rather  created  itself  by  pretension  and  assump- 
tion, is  in  fact  a  partnership,  and  the  members  are  liable  without  limitation. 
Wechselherg  v.  Flour  City  Nat.  Bank,  24  U.  S.  App.  309  (7th  Cir.) ;  Seaman, 
J.  (Woods,  C.  J.,  dissenting),  1894. 

6.  When  Fully  Organized— Wisconsin.— Chap.  86,  in  title  19  of  the  Re- 
vised Statutes  of  Wisconsin,  provides  (sec.  1772)  that  the  original  articles 
or  a  true  verified  copy  thereof  must  be  filed  for  record  with  the  register  of 
deeds  of  the  county,  and  **  no  corporation  shall,  until  such  articles  be  so  left 
for  record,  have  legal  existence."  A  verified  copv  of  the  articles  must  also  he 
filed  with  the  Secretary  of  State",  or  penalty  is  incurred.    It  is  further  pro- 
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Tided,  *'  No  such  corporation  shall  transact  business  with  any  other  than  its 
members,  until  at  least  one-half  of  its  capital  stock  has  been  subscribed,  and 
at  least  twenty  per  cent,  thereof  has  actually  been  paid  in . **  Sec.  1775  declares 
that  "  every  such  corporation,  when  so  organized,  shall  be  a  body  corporate," 
and  have  **  the  powers  of  a  corporation  conferred  by  these  statutes/'  etc. 
Scune  Case, 

7.  Distmguished  firom  Partnerships.— Corporations  are  entirely  the 
creatures  of  statute,  and  when  duly  formed,  one  of  their  chief  character- 
istics, distinguishing  them  from  partnerships  and  other  joint  ventures,  is  the 
exemption  of  the  individual  associates  from  liability  for  the  coiporate  obliga- 
tions, except  as  the  enabling  act  may  impose  liabilit^r.  This  immunity  can 
only  be  secured  by  compliance  with  the  statutory  requirements  for  incorpora- 
tion.   SarM  Case, 

8.  Political  District  as  a  Corporation. — A  corporation  was  created  by 
the  Kentucky  act  of  1860,  granting  authority  to  a  defined  porti(m  of  Shelby 
County  to  subscribe  stock  and  vote  bonds  to  a  railroad  ;  and  such  corporation 
became  the  owner  of  the  stock  with  the  right  to  vote  the  same.  Hancock  v. 
LouisuiUe  <Sb  N.  R.  Co.,  145  U.  S.  409  ;  Brewer,  J.,  1892. 

The  lenalsture  may  create  a  political  district  with  corporate  powers.    Breckinridge  Co.  v.  Mc- 
Crackeii,61F.R.194,199. 

9.  Charter — State  Statutes  a  Part  of. — A  corporation  holds  its  property 
and  franchises  under  and  subject  to  the  laws  of  that  state  or  kingdom  to 
which  it  owes  its  legal  existence.  Those  laws  enter  into  and  form  a  part  of 
the  corporation  charter,  and  every  sliareholder  (including  a  foreign  share- 
holder) not  only  has  notice  thereof  and  assents  thereto  by  becoming  a  mem- 
ber but  impliedly  agrees  that  the  corporation  may  be  wound  up  in  accord- 
ance with  the  provisions  of  such  statutes,  if  it  be  thought  proper  to  go  into 
liquidation,  and  a  resolution  to  tliat  effect  has  been  diily  enacted.  Bepub, 
Mountain  SQ.  Mines,  Ltd.,  v.  Broum,  19  U.  S.  App.  203  (8th  Cir.) ;  Thayer, 
J.,  1893. 

10.  Original  Defects  in— How  Cured.— Acts  of  legislature  authorizing 
a  town  to  sell  stock  of  a  railroad  company  owned  by  it  are  distinct  recogni- 
tions of  its  existence,  and  prevent  any  claim  of  defect  in  its  original  incorpo- 
ration.   Andes  v.  Ely,  158  U.  S.  812 ;  Brewer,  J.,  1895. 

HL  POWERS,  11-22. 

11.  May  Sue  and  be  Sued.— Tlie  right  of  a  corporation  to  sue  and  be  sued  in 
the  Circuit  Ck>urt  of  the  United  States,  irrespective  of  the  citizenship  of  the 
individual  stockholders,  is  settled  by  the  Supreme  Court  in  favor  of  the  right. 
American  Sugar  Refining  Co.  v.  Johnson,  13  U.  S.  App.  681  (5th  Cir.); 
Pardee,  J.,  1898. 

12.  May  Sell  Bonds  Taken  on  Debts. — A  corporation  with  power  to  issue 
bonds  for  its  own  purposes,  and  with  power  to  receive  the  bonds  of  another 
corporation  in  payment  of  a  debt,  has  the  right  to  realize  on  bonds  so  re- 
ceived, and,  as  a  means  of  doing  so^to  euarant^  their  payment.  In  doing  so 
the  corporation  incurs  a  liability  not  absolute  but  only  contingent.  Marbury 
V.  Tod :  Berry  v.  Tod,  22  U.  S.  App.  267  (6th  Cir.) ;  Taft,  J.,  1894. 

13.  May  Lease  Property. — When  one  railroad  company  owns  all  the  stock 
of  another,  a  lease  of  the  latter  for  rent  to  be  paid  to  the  former  is  not  void 
as  to  either  party  for  want  of  consideration.  Tlie  Omaha  Bridge  Cases,  10 
U.  S.  App.  98  (8th  Cir.) ;  Sanborn,  J.,  1892 ;  Union  Pac.  By.  Co,  v.  Chicago, 
R,  I.  <St  P.  Ry.  Co;  Union  Pac,  Ry,  Co.  v.  Chicago,  M.  &  St,  P.  Ry.  Co,,  10 
U.  S.  App.  98. 

See  Tod  t.  Kentucky  Union  Land  Co.,  67  F.  R.  68. 

14.  Lease— rWhen  Allowed.— It  is  not  beyond  the  jjowers  of  a  corporation 
anthorized  to  construct,  maintain,  and  operate  a  railroad  and  its  appurte- 
nances to  let  by  contract  to  a  like  corporation  its  surplus  rolling  stock,  or  the 
surplus  use  of  its  terminal  tracks,  depots,  and  bridges  which  it  has  necessarily 
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acquired  for  the  purposes  of  its  incorporation ;  provided  always  that  such 
contract  in  no  way  disables  it  from  the  full  performance  of  its  obligations  to 
the  state  and  the  public.  The  Omalva  Bridge  Cases,  10  U.  S.  App.  98  (Bth  Cir.) ; 
Sanborn,  J.,  1892. 

Althoui^h  a  ooiporatlon  must  itself  ezercioe  its  powers  and  perform  Its  public  duties,  and  con- 
tracts which  disable  it  from  doing  so  are  void«  yet  it  can  delegate  certain  powers,  and  its.con- 
tracts  are  not  void  unless  they  substantially  disable  it  from  performance  of  its  public  duties. 
U.  a  ▼.  Trans-Mo.  F.  Assn.,  66  P.  R.  80. 

15.  Power  to  Make  Iiong  Leases.— A  lease  for  a  time  certain,  if  the 
lessee  shall  live  so  long,  is  valid ;  and  a  lease  for  nine  hundred  and  ninety- 
nine  years,  if  the  lessee  shall  be  in  existence  so  lon^,  is  likewise  valid.  Hence 
a  lease  by  one  railroad  of  its  track  to  another  railroad  is  not  void  because  it 
extends  beyond  the  time  when  the  charter  of  the  lessee  expiree.  Omaha 
Bridge  Cases,  10  U.  S.  App.  98  (8th  Cir.) ;  Sanborn,  J.,  1892. 

16.  Power  to  Mortgage. — A  corporation,  with  the  sole  object  of  continu- 
ing a  business  which  promises  to  be  successful,  may  give  a  mortgage  to 
directors  who  have  lent  their  credit  to  it,  in  order  to  induce  a  continuance  of 
that  credit,  and  to  obtain  renewals  of  maturing  paper  at  a  time  when  the 
coi-poration,  although  it  may  not  be  then  in  fact  possessed  of  assets  equal 
at  cash  prices  to  its  indebtedness,  is  in  fact  a  going  concern,  and  is  intend- 
ing and  is  expecting  to  continue  in  business.  Sandford  Fork  and  Tool  Co, 
V.  Hotoe,  Brown  6t  Co.,  Ltd,,  157  U.  S.  312 ;  Brewee,  J.,  1893. 

17.  Power  to  Take  Leases—Oregon  Statute.— The  constitution  and  gen- 
eral laws  of  Oregon  do  not  authorize  a  railroad  corporation,  organized  un- 
der the  laws  of  tne  state,  to  take  a  lease  of  a  railroaa  and  franchises,  nor  do 
the  general  laws  of  Oregon  confer  upon  a  foreign  corporation  the  right  to 
make  a  lease  of  a  railroad  within  the  state,  but  only  the  right  to  construct 
or  acquire  and  operate  one  there.  Oregon  By,  <fc  N,  Co,  v.  Oregonian  By, 
Co,  U,  145  U.  S.  52 ;  Fuller,  C.  J.,  1892. 

18.  Power  to  Guarantee  Performance  of  Contract  by  Another. — 

A  corporation  organized  under  the  general  laws  of  Ohio,  for  the  purpose  of 
making  ironwork,  has  not  the  xx>wer  to  ^larantee  the  performance  of  an- 
other's contract  for  the  erection  of  a  minmg  plant,  and  the  accompanying 
warranties,  on  the  ground  that  the  guarantee  will  secure  a  sale  of  the  iron 
work  to  be  used  in  the  plant.  Humboldt  Min,  Co,  v.  Variety  Iron  Works 
Co,,  22  U.  S.  App.  334  (6th  Cir.) ;  Taft,  J.,  1894. 

19.  Issue  Bonds  and  Borrow  Money— Michigan.— Under  the  provisions 
of  section  8352,  Howell's  Ann.  Stat,  of  Mich.,  and  a  resolution  of  the  stock- 
holders authorizing  the  issuance  of  bonds, — which  resolution  directed  the 
managing  body  of  the  company  to  borrow  sucli  sums  of  money  as  were 
necessarv  for  certain  specified  purposes,  and  to  dispose  of  the  bonds  for  any 
amount  bon'owed  for  such  purpose,  to  mortgage  the  property  of  the  corpora- 
tion, and  sell  the  bonds  on  the  best  terms, — there  is  the  right  to  pledge 
sucli  bonds  as  collateral  for  the  sums  borrowed.  Fanner^  L,  db  T,  Co, 
V.  Ycmng,  0  U.  S.  App.  469  (6th  Cir.);  Jackson,  J.,  1893. 

20.  When  One  may  Acauire  Stock  of  Another  Corporation.— A  cor- 
poration is  impliedly  prohibited  from  doing  anything  wliich  it  is  not  ex- 
pressly permitted  by  its  charter  to  do,  or  which  is  not  fairly  incidental  and 
necessary  to  the  enjoyment  of  that  which  is  expressly  permitted.  It  is 
usualljT  not  permitted  to  acquire  stock  in  another  corporation  and  to  guar- 
antee its  bonds.  In  this  case,  a  land  company,  by  the  terms  of  its  charter, 
was  given  power  to  effect  a  temporarv  or  permanent  consolidation  with  a 
railroad  or  transportation  company.  The  land  company  acquired  nearly  all 
tlie  stock  in  a  railway  company  and  guaranteed  its  bonds.  Udd^  that  it 
had  a  right  to  do  so  under  tne  clause  of  its  charter,  authorizing  it  to  effect 
a  consolidation  with  a  railroad.  Marbury  v.  Tod,  22  U.  S.  App.  267  ;  Taft,  J., 
1894. 

21.  Contracts  Enforceable  by  De  Facto  Corporation. — One  who  con- 
tracts with  a  corporation  as  such  cannot  afterwards  avoid  obligations  as- 
sumed by  such  contract,  on  the  ground  that  such  corporation  had  no  exist- 
ence dejttre,    Andes  v.  Ely,  158  17.  S.  312 ;  Brewer,  J.,  1895. 
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23.  After  Consolidation.— Under  the  statute  of  New  York  permitting  con- 
solidation of  corpoi-ations  (Laws  of  N.  Y.,  ch.  367  of  1884,  sec.  6),  no  suit  tl)en 
pending  before  any  court,  in  which  any  corporation  that  may  be  so  consoli- 
dated appears  as  a  party,  shall  be  abated  or  discontinued  by  reason  of  any 
such  consolidation,  out  may  be  prosecuted  to  final  judgment  as  if  there  had 
been  no  consolidation  ;  the  fruits  of  any  recovery,  however,  belong  to  the  new 
company.  U,  S.  El.  L.  Co.  v.  Edison  El  L.  Co.,  11  U.  S.  App.  1  (2d  Cir.); 
Lacombe,  J.,  1892. 

IV.  LIABILITIES,  23-47. 
1.  Geneeally,  28-34. 

33.  Liability  of  Corporation  for  Fraud  of  President.— A.,  the  owner 
of  a  tract  of  land,  soul  it  to  B.,  who,  in  part  payment,  transferred  to  A.  stock 
of  a  bank  of  which  he  (B.)  was  president,  fraudulently  representing  that  the 
bank  was  solvent,  when  it  was  insolvent,  and  soon  after  went  into  the  hands 
of  a  receiver.  B.  had  organized  a  land  and  lumber  company,  and  became 
president,  issuing  a  series  of  bonds  secured  by  a  mortgage  of  the  land,  which 
bonds  were  delivered  to  the  bank  to  secure  pre-existing  debts  of  B.  The  re- 
ceiver claimed  to  be  entitled  to  payment  of  the  bonds.  A. ,  by  a  bill  in  equity, 
sought  to  enjoin  a  sale  of  the  bonds,  and  also  asked  that  the  receiver  be 
enjoined  from  levying  or  collecting  any  assessment  on  the  bank  stock  as 
against  him.  Demurrer  on  the  groimd  that  there  was  no  equity  in  the  bill 
was  sustained,  and  a  decree  was  entered  dismissing  the  bill.  Held,  that  A. 
was  entitled  to  a  complete  rescission  of  the  transaction.  Decree  revereed. 
Florida  Land  <S:  Imp.  Co.  v.  Merrill,  2  U.  S.  App.  434  ;  Pardee,  J.,  1892. 

24.  Liabilitv  when  Stock  is  Paid  for  in  Property.— The  capital  stock 
of  an  insolvent  corporation  is  a  trust  fund  for  the  payment  of  its  debts. 
When  the  charter  of  a  corporation,  or  the  general  law,  authorizes  the  capital 
stock  to  be  paid  for  in  property,  and  the  shareholders,  honestly  and  in  ^ood 
faith,  pay  for  their  subscriptions  in  property  instead  of  in  money,  there  is  an 
end  of  a  trust  in  favor  of  anybody,  and  third  parties — even  subsequent  cred- 
itors—have no  ground  for  complaint,  although  a  gross  and  obvious  overvalu- 
ation of  such  property  would  oe  strong  evidence  of  fraud  in  an  action  by  a 
creditor  to  enforce  personal  liability.  Grant  v.  East  <fc  West  R.  R.  Co.  of 
Alabama,  13  U.  S.  App.  1  (5th  Cur.)  ;  McCoRMiCK,  J.,  1898. 

23.  For  Debts  and  Contracts  of  Subsidiary  Corporation.— Where  the 
incorporators  of  a  telegraph  company  were  o&cials  of  a  railroad  company, 
and  tne  capital  stock  of,  and  all  money  expended  by,  the  telegraph  company 
were  furnished  by  the  railroad  company,  and  the  railroad  company  ap- 
pointed the  manager  of,  and  controlled  the  telegraph  company,  and  appro- 
priated the  money  received  from  a  sale  of  such  telegraph  company's  plant, 
the  railroad  company  becomes  liable  for  the  debts  and  contracts  of  such 
telegraph  company.  Baltimore  <&  O.  Tel.  Co.  of  B.  County  v.  Interstate 
Tel.  Co.,  8  U.  S.  App.  340  (4th  Cir.) ;  Simonton,  J.,  1893. 

See  Fitzgerald  v.  Fitaegenad  Co.,  41  Nebr.  SOB. 

26.  Botind  by  Acceptance  of  Negotiable  Paper.— How.  Ann.  St.  Mich., 
c.  124,  providing  in  general  terms  that  it  shall  not  b3  lawful  for  any  corpora- 
tion to  divert  its  operations  to  any  other  purpose  from  that  set  forth  in  the 
articles  of  association,  is  merclv  declaratory  of  the  common  law,  and  under 
it  a  corporation  accepting  a  bill  of  exchange  without  consideration,  merelv 
for  the  acconunodation  of  the  drawee,  is  bound  with  respect  to  a  bona  fide 
indorsee  for  value  before  maturity.  Farmers^  Nat.  Bank  of  Valparaiso  v, 
Sutton  Mfg.  Co.,  6  U.  S.  App.  312  (6th  Cir.);  Tapt,  J.,  1892. 

27.  Batlflcation  of  Unauthorized  Acts  of  Officers.— Where  a  board  of 
directors  of  a  corporation  is  authorized  by  the  charter  or  by-laws  to  borrow 
money  and  give  securities  therefor,  it  may  ratify  the  unauthorized  execution 
of  a  promissory  note  by  the  secretary  of  the  corporation  for  money  bor- 
rowed, and  the  corporation  will  be  boimd  thereby.  Nebra>ska  and  Kansas 
Farm  Loan  Co.  v.  Ben,  12  U.  S.  App.  699  (8th  Cir.) ;  Caldwell,  J.,  1893. 

^.  Malice  of  Officer  Imputed  to  the  Corporation. — If  the  manager  of 
a  newspaper,  in  approving  a  libellous  publication,  is  moved  by  malice,  or  its 
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equivalent— reckless  indifference  to  the  rights  of  others — he  so  far  repre- 
sents the  corporation  which  publishes  the  paper,  that  his  malice  in  law  is 
the  malice  or  the  corporation.  Post  Pub.  Co.  v.  HaUam,  16  U.  S.  App. 
618  (6th  Cir.) ;  Taft,  J.,  1898. 

29.  For  Fraud  of  0£9.cer8. — A.,  the  president  of  a  bank,  "  who  was  the  sole 
managing  officer/*  procured  S.  to  make  a  p^romissory  note,  to  be  used  for 
the  accommodation  of  the  bank,  and  for  which  no  consideration  was  given, 
and  which  was  to  bo  paid  by  the  bank  at  maturity.  Instead  of  using  the  note 
for  the  purpose  represented,  A.  discounted  the  note  in  his  own  bank,  and 
obtained  the  money  for  his  own  use.  Subsequently  the  receiver  of  the  bank 
brought  action  against  S.  and  recovered  judgment,  which  was  reversed  on 
appeal,  the  court  holding  thatS.  could  not  be  prejudiced  by  the  fraud 
practised  upon  the  bank  by  A.  Simona  v.  Fisher,  17  U".  S.  App.  1  (3d  Cir.) ; 
ACHESON,  J.  (Butler,  J.,  dissenting),  1893. 

80.  Private  Interest  of  Officers  in  Contract  of  Corporation.— The  mere 
fact  that  the  president  of  a  company,  unknown  to  the  other  directors,  is  in- 
terested in  a  construction  contract,  does  not  make  the  contract  void.  Augusta, 
T.  and  Q.  R.  Co.  v.  Kittd,  3  U.  S.  App.  409  (5th  Cir.) ;  Pardee,  J.,  1892. 

81.  For  Fraud  of  Agent.— In  April,  1884,  plaintiff  invested  $10,000  in  the 
stock  of  the  defendant  corporation,  relying  upon  the  representations  of  tlie 
defendant  T.,  its  president,  as  to  the  capital  stock,  diviciends,  and  condition 
of  the  corporation.  The  evidence  showed  that  on  June  1,  1884,  the  company 
lost  its  entire  cash-paid  stock  and  was  larp^ely  in  debt,  and  that  there  were  no 
assets ;  that  the  last  dividend  was  paid  in  June,  1882 ;  that  the  (10,000  invested 
by  plaintiff  was  taken  by  T.  in  payment  of  loans  to  the  company,  etc.  Held^ 
that  a  decree  finding  that  the  sale  was  obtained  by  fraud  and  ordering  T.  to 
pay  the  deficiency  after  paying  the  assets  of  the  company  to  plaintiff's  debt, 
was  sustained  by  the  evidence.  Tyler  v.  SavagCt  148  U.  S.  79 ;  Blatchford, 
J.,  1892. 

Distinguished  in  Merchants*  Nat.  Bk.  ▼.  Armstrong,  05  F.  R.  084. 

82.  Funds  are  Trust  for  Creditors.— When  a  private  corporation  is  dis- 
solved or  becomes  insolvent  and  determines  to  discontinue  the  prosecution  of 
business,  its  property  is  thereafter  affected  by  an  equitable  lien  or  trust  for 
the  benefit  of  creditors.  The  d  utv  of  preserving  i  t  for  creditors  rests  upon  the 
directors  or  officers  to  whom  has  been  committed  the  authority  to  control  and 
manage  its  affairs.  Bosworth  v.  Jacksonville  Nat.  Bank,  24  U.  S.  App.  413 
(7th  Cir.) ;  BUNN,  J.,  1894. 

88.    Capital  Stock,  a  Fund  for  Creditors.— The  capital  stock  of    a  cor- 

§  oration  is  a  trust  fund  to  whicli  creditors  must  look  for  the  satisfaction  of 
ebts.  This  is  a  fundamental  principle  in  the  life  of  every  business  corpora- 
tion. The  actual  existence  of  capital  stock  is  usually  placed  by  enaoling 
statutes  as  a  condition  precedent  to  corporate  existence.  WecJiselberg  v. 
Flour  City  Nat.  Bank,  24  U.  S.  App.  809  (7th  Cir.  ) ;  Woods,  J.,  1894. 

34.    Loans  Through  a  Common  Agent— Imputed  Knowledge.— D.,  who 

was  secretary  and  treasm-er  of  both  A.  and  13.,  two  corporations,  borrowed 
money  from  A.  for  B.,  representing  both  the  borrower  and  lender  in  the 
transaction.  Held,  that  the  lending  company  under  these  circumstances 
was  fully  chargeable  with  a  knowledge  of  all  the  facts  which  operated  as  a 
limitation  ujpon  the  power  of  the  borrower  to  obligate  its  assets  for  a  repay- 
ment of  such  loan.  .Talbot  v.  Mason,  22  U.  S.  App.  685  (6th  Cir.) ;  Lurton, 
J.,  1894. 

2.  For  Ultra.  Vires  Acts,  85-47. 

85.  Liability  of,  on  Ultra  Vires  Contract.— A  corporation  created  for  the 
purpose  of  dealing  in  lands,  witli  the  power  to  make  contracts  essential  to 
its  business,  contracted  for  the  building  of  a  bridge  to  secure  better  facilities 
for  access  to  its  lands.  Bridge  was  built  and  the  corporation  failed  to  give 
the  bonds.  Held,  the  contract  was  not  ultra  vires,  and  even  if  it  is  forbidden 
to  give  the  bonds,  the  obligation  to  pay  for  the  bridge  remains.  Fort 
WoHh  City  Co.  v.  Smith  Bridge  Co.,  151  U.  S.  294  ;  Fuller,  C.  J.,  1894. 
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88.  Uay  be  Sued  on  Ultra  Vires  Ck)ntract.— In  an  action  of  assump- 
sit on  a  promissory  note  of  a  company  the  plea  was  that  the  act  of  the  com- 
pany was  ultra  vires,  though  free  from  vice.  Held,  that  this  did  not  pre- 
vent an  action.  Oorrell  v.  Home  Life  Insurance  Co. ,  24  U.  S.  App.  188 
(7th  Cir.) ;  WOODS,  C.  J.,  1894. 

87.  Ultra  Vires  Contract  not  Always  Unenforceable.— The  ultra  vires 
contract  of  a  corporation,  provided  it  is  not  tainted  with  vice,  is  not  such  as 
will  bar  an  action  thereon  in  all  cases.  Gorrell  v.  Home  Life  Insurance 
Company  of  New  York,  24  U.  S.  App.  188;  Woods,  J.,  1894. 

88.  BatifLcation  of  Ultra  Vires  Acts.— When  a  contract  is  not  ultra  vires 
a  corporation  may  ratify  it,  though  made  without  proper  authority  by  its 
agents,  and  defendant  cannot  set  up  this  defect  in  form  as  a  defence  for  his 
non-performance,  when  the  plaintin  has  performed  all  tlie  conditions  on 
whicli  defendant  declared  his  willingness  to  be  bound.  Park  Bros,  cfc  Co.  (L.) 
V.  KeilyA.  M.  Co.,  6  U.  S.  App.  26  (6th  Cir.) ;  Jackson,  J.,  1892. 

39.  Ultra  Vires  no  Defence  after  Performance.- If  a  corporation,  though 
not  having  a  right  to  enter  into  a  certain  contract,  does  so,  and  by  its  prom- 
ise has  induced  another  to  perform  a  part  of  the  contract,  the  corporaticii 
is  liable  on  the  contract,  and  having  received  the  benefits  therefrom  cannot 
set  up  ultra  vires  as  a  defence.  Missouri  Pac.  BaUivay  Co.  v.  Sidell,  36  U.  S. 
App.  152  (2d  Cir.) :  La€X)HBE,  J.,  1895. 

40.  Ultra  Vires,  When  no  Defence. — ^Where  a  contract  or  undertaking, 
such  as  the  issidng  of  railroad  aid,  has  been  entered  into  by  a  corporation 
simply  in  excess  of  its  charter  powers,  and  has  been  fully  executed,  the  de- 
fence of  ultra  vires  cannot  be  set  up  in  a  suit  to  enforce  negotiable  securities, 
or  other  obligations  whicli  have  issued  out  of  the  original  transaction 
agiinst  bona  fide  holders.  In  such  a  case  the  state  is  entitled  to  restrain  the 
offending  corporation  from  exercising  powers  that  do  not  belong  to  it,  or 
to  oust  it  of  its  franchises  (1  Gen.  St.  Kan.  1889,  pp.  456,  457).  Kingman 
County,  Kansas,  v.  Cornell  University,  12  U.  S.  App.  551  (8th  Cir.) ;  Thayer, 
J.,  1893. 

41.  Ultra  Vires,  no  Defence  to  Action  for  Tort.— If  two  railroads  form 
an  unlawful  combination  and  manage  a  railroad  ultra  vires,  these  facts  will 
be  no  defence  to  an  action  for  injiuy  resulting  from  the  negligence  of  its 
servants.  Baltimore  <Sb  O.  R.  Co,  v.  MyerSy  18  U.  S.  App.  569  (7th  Cir.) ; 
Jenkins,  J.,  1894. 

42.  Estoppel  to  Deny  Validity  of  Ultra  Vires  Acts.— When  an  act 
done  by  a  private  corporation  is  not  per  se  illegal  or  medium  prohibitum,  but 
is  simply  ultra  vires,  and  is  not  a  matter  of  public  concern,  but  merely  af- 
fects the  interests  of  the  stockholders,  the  latter  may  so  act  as  to  deprive 
themselves  of  the  right  to  challenge  its  validity.  Bensick  v.  Thomas,  27 
U.  S.  App.  765  (8th  Cir.) ;  Thayer,  J.,  1895. 

43.  £8topx>ed  to  Deny  Ultra  Vires  Acts.— A  corporation  is  not  per- 
mitted to  alle|!^e  want  of  authority  on  the  part  of  its  directors  to  borrow 
money,  when  it  has  received  a  sum  of  money  actually  bon*owed,  and  has  used 
it  to  pay  its  debts  with  full  knowledge  or  the  fact  on  the  part  of  all  its 
directors,  and  many  of  its  shareholders.  Bensick  v.  Tfiomas,  27  U.  S.  App. 
765  (8th  Cir,) ;  Thayer,  J.,  1895. 

44.  Equity  will  not  Believe  fi:om  Ultra  Vires  Contract.— A  contract 
by  which  one  railroad  conveyed  its  franchises  and  roads  to  another  company 
was  void  as  beyond  the  latter's  corporate  ability  to  take  it ;  and  as  the  law  of 
which  both  parties  were  bound  to  take  notice  was  api)arent  on  its  face,  and 
as  the  contract  was  executed  by  both  parties,  the  former  has  no  right  to  in- 
voke the  assistance  of  a  court  of  equity  to  set  it  aside.  St.  Louis,  V.  <SbT.  H. 
R.  Co.  V.  Terre  Haute  <&  I.  R.  Co.,  141  U.  S.  393 ;  Gray,  J.,  1892, 

When  a  corporation  appeals  to  a  court  of  equity  to  rescind  a  contract  which  is  ultra  vires,  the 
oonrt  will  refuse  to  j^rant  relief,  because  both  parties  to  the  contract,  nia<^le  in  violation  of  law, 
•re  If*  pari  delicto,  and  will  be  left  where  the  court  found  them.  City  of  Detroit  v.  Detroit  City 
Rv.  Co.,  56  F.  R.  S92,  906 ;  City  of  Detroit  v.  Detroit  City  Ry.  Co.,  60  F.  R.  183  ;  Humboldt  M.  Co.  v. 
American  Mfjr.  M.  &  M.  Co.,  62  F.  R.  382;  Cincinnati,  H.  &  D.  R.  Co.  v.  McKeen,  64  F.  R.  44,  48 ; 
Herriman  v.  Chicago  &  £.  L  R.  Co.,  64  F.  R.  66S ;  Pullman  Palace-Car  Co.  v.  Central  Trans.  Co.,  65 
F.  R.  16L 
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45.  Cancellation  of  Stock  Issned  Ultra  Vires.— In  an  action  against 
the  former  executive  of  a  publishing  company  by  other  stockholders  to  obtain 
a  decree  to  determine  the  ownership  of  stock  alleged  to  be  unlawfully  created 
by  the  president  of  the  company,  the  court  ordered  a  reference  to  a  mast-er  to 
determine  the  facts,  and  held  that  if  the  facts  allied  were  true  the  court 
would  thereupon  order  a  cancellation  of  the  fraudulent  stock.  West  v.  Hui9- 
kamp,  U  U.  S.  App.  133  (7th  Cir.) ;  Woods  C.  J.,  1894. 

46.  When  Estopped  by  its  Acts. — Acts  done  by  a  corporation  which  pre- 
suppose the  existence  of  other  acts  to  make  them  valid,  are  presumptive 
proofs  of  the  latter  ;  and  if  other  parties  have  changed  their  position,  reljing 
upon  this  presumption,  the  corporation  will  be  estopped  to  deny  the  validity 
of  its  acts.  The  Otnaha Bridge  Ccuies,  10  U.  S.  App.  98  (8th  Cir.)  ;  Sanborn, 
J.,  18^;  Union  Pac.  Ry.  Co,  v.  Chicago^  R,  I.  <St  Poc.  Ry.  Co. ;  Union  Pcu:. 
Ry.  Co.  V.  Chicago,  M,  A  S.  Pac.  Ry.  Co.,   10  U.  8.  App.  98. 

See  City  of  Lincoln  ▼.  Sun  Vapor  Sir.  L.  Co.,  60  F.  R.  761 ;  Paxson  t.  Brown,  61 F.  R.  880 ;  National 
Life  Ins.  Co.  ▼.  Board  of  Education  of  City  of  Huron,  fS2  F.  R.  785. 

47.  Corporation  is  a  Simple  Debtor,  not  a  Trustee.— A  corporation,  as 
between  itself  and  its  simple  contract  creditors  who  have  obtained  no  judg- 

•  ment  or  specific  lien,  is  simply  a  debtor,  and  does  not  hold  its  property  in 
trust  or  subject  to  a  lien  in  their  favor  for  the  purpose  of  junsdiction  in 
equity  in  any  other  sense  than  does  an  individual  debtor.  HoUins  v.  Brier- 
field  Coal  a' I.  Co.,  150  U.  S.  371  ;  Brewer,  J.  (Brown,  Jackson,  JJ.,  Dist.), 
1893. 

V.  SUITS  BY  AND  AGAINST,  48-«). 

48.  Corporation  Represents  the  Stockholders  in  Suit.— In  a  suit  by 
creditors  of  a  corporation  to  obtain  a  construction  of  a  deed  of  assignment 
for  the  benefit  of  creditors,  to  compel  a  call  on  stockholders  for  unpaid  sul>- 
scriptions  sufficient  to  pay  the  corporation  debts,  and  for  appointment  of  a 
receiver,  the  corporation  represents  the  stockholders,  and  they  need  not  be 
made  parties  to  the  suit.  Fumald  v.  Olenn,  26  U.  S.  App.  202  (2d  Cir.)  ; 
Wallace,  J.,  1894. 

49.  When  Stockholder  may  Sue  in  Behalf  of  All.— Where  the  presi- 
dent of  a  corporation  had  issued  its  notes  in  exchange  for  those  of  an 
insolvent  corporation,  and  thereby  his  corporation  had  been  forced  to  make 
a  general  assignment  and  a  stockholder  had  reauested  the  assignee  to  bring 
suit  to  recover  on  the  notes,  and  the  assignee  had  refused,  the  stockholder  was 
entitled  to  bring  a  suit  in  equity  for  the  same  ;  but  his  failure  to  aver  his 
ignorance  of  the  continuance  of  the  president's  wrongful  acts  constituted  such 
laches  as  would  prevent  him  from  maintaining  the  suit.  Streight  v.  Junky  16 
U.  S.  App.  608  (6th  Cir.) ;  RiCKS,  J.,  1898. 

Stockholdera  who  have  full  knowledge  of  the  plan  of  reorganization  and  have  given  it  their 
approval  cannot  maintain  a  suit  to  overthrow  the  same  on  the  ground  of  fraud,  after  some  time 
has  elapsed.    Symmes  v.  Union  Trust  Co.,  60  F.  R.  864. 

50.  When  Appearance  is  not  a  Waiver  of  Service.— A  corporation  suing 
in  a  personal  action  in  a  court  of  a  state  within  which  it  is  neither  incor- 
porated nor  does  business,  nor  has  any  agent  or  property,  does  not,  by  appear- 
ing specially  in  that  court  for  the  sole  purix>se  of  presenting  a  petition  for 
the  removal  of  the  action  into  the  Circuit  Court,  waive  the  riglit  to  object  to 
the  jurisdiction  of  the  court  for  want  of  sufficient  service  of  summons. 
Ooldey  v.  Morning  News,  156  U.  S.  518 ;  Gray,  J.,  1805. 

51.  Upon  whom  Service  of  Process  must  be  Made.— Section  5  of  the 
Illinois  Practice  Act  provides  that  in  suits  against  corporations,  summons 
shall  be  served  on  the  president,  and  in  his  absence  on  any  agent  of  the 
company  found  in  the  county.  But  this  does  not  authorize  service  of  sum- 
mons against  a  foreign  railroad  corporation,  upon  persons  employed  for  the 
sole  purpose  of  soliciting  business  for  the  company  without  authority  to 
sell  tickets  or  make  contracts  for  the  company.  Jv.  K.  Fairbank  <t  Co.  v. 
Cincinnati,  N.  O.  <fe  T.  Pac.  Ry.  Co.,  9  U.  S.  App.  213  (7th Cir.) ;  Gresham,  J. 
(Woods,  J.,  Dist.),  1893. 

53.  Citizenship  of. — A  railway  company  incorporated  under  the  laws  of 
Texas  in  which  there  is  more  than  one  Federal  district,  and  having  its  head- 
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quarters  and  principal  office  in  one  of  the  districts,  is  a  citizen  and  an  in- 
habitant of  that  district  as  to  bringing  of  suits  and  actions  in  Federal  courts, 
and  cannot  be  said  to  be  an  inhabitant  of  the  other  Federal  district  in  the 
state,  although  it  operates  its  line  of  railroad  tiirough  it,  and  maintains 
freiglit  and  ticket  offices  and  stations  in  it.  Oalveston^  H.  <Sk  S.  A.  Ry,  Co, 
T.  Gonzales^  151  U.  S.  496 ;  Brown,  J.  (Jackson,  Harlan,  JJ.,  Dist.;»  1894. 

53.  Waiver  of  Privileges  of  Citizenship— EfE)9ot  of,  upon  Stock- 
holderSy  etc. — As  the  exemption  from  being  sued  out  of  the  district  of  its 
domicile  is  a  privilege  which  a  corporation  may  waive,  and  which  is  waived 
by  pleading  to  the  merits,  when  a  defendant  corporation  voluntarily  submits 
to  the  jurisdiction  of  the  Circuit  Court,  its  action  will  not  be  overruled  at 
the  instance  of  stockholders  and  creditors,  who  were  i)ermitted  to  become 
parties  on  intervening  petition.  Central  Trust  Co,  v.  McGeorge,  151  U.  S. 
128;  Shiras,  J.,  1894. 

M.  Action  under  Texas  Statute— Fully  PaidStook.— The  stockholders 
of  a  corporation  formed  a  new  companv,  cancelled  the  stock  in  the  old 
company,  and  conveyed  its  property  to  the  new  corporation.  One  of  these 
Btockhofders  took  stock  in  the  new  corporation,  and  also  bonds  and  cash 
equal  to  the  value  of  his  stock  in  the  old.  A  creditor  of  the  new  corporation 
obtained  judgment  against  it  in  the  Circuit  Court  in  Texas,  and  after  execu- 
tion returned  unsatisfied,  moved  for  an  execution  against  such  stockholder 
under  the  provisions  of  art.  595  of  the  Rev.  St.  of  Texas,  upon  the  ground 
that  his  stock  had  not  been  fiilly  ^id  up  and  that  he  was  indebted  to  the 
company  for  60  per  cent,  thereof.  Held,  tne  creditor  could  notproceed  at  law 
in  the  Circuit  Court  to  get  such  execution,  as  the  stockholder  had  ac(][uired  his 
stock  in  the  new  corporation  by  a  sale  of  his  stock  and  interest  m  the  old 
company,  and  that  there  was  no  proof  that  the  stock  was  worth  more  than 
he  gave  for  it.  Thomson-Hotiston  Electric  Co.  v.  Trezevant,  13  U.  S.  App. 
203  (5th  Cir.)  ;  McCORMiCK,  J.,  1893. 

5^  Defective  Bill  against  Subscriber— Circuit  Court  Practice.— A 
bill  by  a  Massachusetts  corporation  against  a  citizen  of  New  York  to  compel 
the  latter  to  pay  the  balance  of  his  stock  subscription  to  a  Connecticut 
corporation,  filed  in  a  circuit  court  for  tlie  Southern  District  of  New  York, 
and  alleging  an  unsatisfied  judgment  against  the  corporation  in  Connecticut, 
but  not  alle^ng  any  judgment  in  New  York,  or  that  it  was  impossible  to 
obtain  one,  is  defective.  NationcU  Tube  Wks.  Co,  v.  Ballou,  146  U.  S.  617 ; 
Blatcbford,  J.,  1892. 

S«  Btrpisht  ▼.  Junk,  SO  F.  R.  aSS ;  Morrow  Shoe  Co.  v.  New  Engrland  S.  Co.,  60  F.  R.  842 ;  KIttel 
T.  Augusta  R.  Co.,  66  F.  R.  888 ;  HesBV.  Horton,  S  Ct.  of  App.  D.  C.  87  ;  Zell  Oiiano  Co.  v.  Heatherly, 
5s  W.  Va.  416. 

56.  Creditor— When  He  may  Beach  Choses  in  Action.— A  creditor 
cannot  maintain  an  action  to  reach  the  choses  in  action  of  a  coiponition  until 
he  has  reduced  his  claim  to  a  judgment.  Streight  v.  Junky  16  U.  S.  App. 
608  (6th  Cir.)  ;  RiCKS,  J.,  1898. 

57.  By  Creditors— Cannot  be  Defeated  \yy  a  Sole  Stockholder.— A 
sole  stockholder  in  a  corporation  cannot  secure  the  transfer  to  himself  of  all 
the  property  of  the  corporation  so  as  to  deprive  a  creditor  of  the  corporation 
of  the  payment  of  his  debt.  Angle  v.  Chicago,  St.  Paul,  M,  &  O,  Ry,  Co., 
151  U.  S.  1 ;  Brewer,  J.  (Harlan,  J.,  Dist.),  1894. 

58.  When  Stockholder  may  Sue  for  the  Corporation.— A  stockholder 
cannot  maintain  a  suit  for  a  wrong  to  the  corporate  body  without  show^ing 
either  an  effort  to  set  the  corporation  in  motion  to  redress  the  wrong,  an 
application  made  to  the  board  of  directors  to  that  end,  or  tliat  such  effort  or 
application  would  be  useless ;  and  this  requirement  is  not  satisfied  by  an 
allegation  that  the  directors  or  a  majority  of  them  are  acting  in  the  interest 
or  under  the  control  of  others  who  are  charged  with  the  wrong.  Watson  v. 
C7.  S.  Sugar  Refinery,  34  U.  S.  App.  81  (7th  Cir.)  ;  Woods,  J.,  1895. 

!^.  Action  Against,  by  DeArauded  Creditors,  to  Compel  Payment 
of  Sabscriptions. — A  Ixmd  fide  creditor  mav  enforce  actual  payment  by 
sabscribers  to  stock  of  a  corporation,  where  the  pretended  payments  were 
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made  by  the  transfer  of  grossly  over-valued  property.    Uoyd  v.  Preston^  146 
U.  S.  080;  Shiras,  J.,  1892. 

60.    Burden  of  Proof  on  Stockholder— When  Sued  by  Creditor.— As 

the  trust  arising  in  favor  of  creditors  by  subscriptions  to  the  stock  of  a  cor- 
poration cannot  be  defeated  by  a  simulated  payment,  it  is  for  the  defendant 
to  show,  in  an  action  by  a  creditor  of  a  corporation  to  compel  the  amounts 
of  unpaid  subscriptions  by  stockholders  to  be  paid,  whether  any  further 
payments  have  been  made,  where  the  assessments  on  the  minutes  do  not 
show  that  fact.  Camden  v.  Stuart ;  Stuart  v.  Oreenbrier  White  Sulphur 
Spgs,  Co.,  144  U.  S.  104 ;  Brown,  J.,  1892. 
See  Grant  v.  East  &  W.  R.  R.,  54  F.  R.  675  ;  Metropolitan  Nat.  Bank  v.  Rogers,  58  F.  R.  779. 

VI.    POWERS  AND  LIABILITIES  OF  OFFICERS,  61-78. 

61.  What  Constitutes  the  Election  of  Director.— Where,  at  an  informal 
meeting  of  a  corporation,  a  person  not  owning  any  stock  is  chosen  director, 
during  his  absence  from  the  country,  and  is  not  notified  and  does  not  act 
as  suoh,  he  is  not  a  director.  Augxista,  etc.,R.  Co.  v.  Kittel,  2  U.  S.  App.  409 
(5th  Cir.) ;  Pardee,  J.,  1892. 

62.  Power  to  Make  Contracts. — ^The  act  creating  the  defendant  provided 
that  *'  the  stockholders  shall  constitute  such  body  politic."  The  stockholders 
authorized  the  directors  to  appoint  an  executive  committee  and  to  delegate 
to  it  all  the  powers  of  the  board  of  directors,  except  certain  reser\-ed  powers. 
Acting  under  this  authority  the  executive  committee  made  a  contract  with 
plaintiflfs,  by  which  defendant  gave  them  the  rights  to  use  a  certain  part  of 
Its  railroad  for  a  specific  rent.  Tlie  stockholders  ratified  the  contract,  but  it 
was  never  passed  upon  by  the  board  of  directors.    Held,  the  contract  was 

groperly  authorized.     The  Omaha  Bridge  Cases,  10  U.  S.  App.  98  (8th  Cir.  ) ; 
ANBORN,  J.,  1892 ;  Union  Pac,  Ry,  Co,  v.  Chicago,  R.  I.  <fc  P.  Ry.  Co.  ;  Union 
Pac.  Ry.  Co.  v.  Chicago  M.  &  St.  P.  Ry.  Co.,  10  U.  S.  App.  98. 

53.  Dividends— When  they  May  Declare.— Dividends  can  rightfully  be 
paid  only  from  profits  wliich  are  measured  by  the  amoimt  of  net  eam- 
mgs,  t.  e.  the  balance  remaining  after  maintaining  the  property  and  pay- 
ing the  interest  upon  its  debts.  Mobile  <Sb  Ohio  R.  Co.  v.  Tennessee,  153  Tj .  S. 
486 ;  Jackson,  J.  (Fuller,  C.  J.,  Gray,  Brewer,  Shiras,  JJ.,  Dist.),  1894. 

64.  Entitled  to  Payment  for  Services.— One  who  is  director  and  vice- 
president  of  a  corporation,  rendering  services  to  that  corporation  outside  of 
his  duties  as  director  or  vice-president,  but  in  the  capacity  as  general  man- 
ager, under  circumstances  that  raise  an  implied  promise  of  pavment,  is  en- 
titled to  and  may  recover  such  payment.  Corinne  Mill,  Canal  dt  St(}ck 
Co.  V.  Topokee,  153  U.  S.  405 ;  Brewer,  J.,  1894. 

65.  Authority  Presumed  from.  Acts.— The  authority  of  the  president  of  a 
Florida  company  to  execute  in  the  name  of  the  company  a  lease  to  acquire  a 
hotel  may  be  inferred  from  the  facts  of  his  signing,  sealing,  and  delivering 
the  instiiiment,  and  of  the  company's  entering  into  possession  under  the 
lease  and  exercising  acts  of 'ownership  and  control  over  the  demised  premises, 
even  if  the  minutes  of  the  company  fail  to  disclose  such  authority  expressly 
given.  Jacksonville,  Mayport,  Pablo  Ry.  <Sb  Nav.  Co.  v.  Hooper,  160  U.  S. 
514;  Shiras,  J.,  1896. 

66.  Director  is  Agent,  not  OfQ.cer .— A  director  of  an  ordinary  business  cor- 
poration is  not  a  public  officer,  but  merely  an  agent  of  the  shareholders,  and 
like  an  agent  of  an  ordinary  partnership  he  may  renounce  his  agency  at 
will  by  oral  notice  and  without  assent  of  his  principal.  Fearing  v.  Olenn, 
38  U.  S.  App.  424  (2d  Cir.) ;  Wallace,  J.,  1896. 

67.  Contracts  of  Officers  with  Themselves.— Any  arrangement  by  which 
directors  of  a  corporation  become  interested  adversely  to  the  corporation 
in  contracts  witli  it,  or  organize  or  take  stock  in  comi)anies  or  associations 
for  the  purpose  of  entering  into  contracts  with  the  corporation,  or  become 
parties  to  any  undertaking  to  secure  to  themselves  a  share  in  the  profits  of 
any  transaction  to  which  the  corporation  is  a  party,  are  looked  upon  with 
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suspicion.    MeOourkey  v.  Toledo  <&  O.  Central  Ry,,  146  U.  S.  588 ;  Brown. 
J.  (Fuller,  C.  J.,  Brewer,  J.,  Dist.),  1892. 

68.  May  not  be  Agents  for  Themselves  and  Corporation.— An  agent 
authorized  to  act  for  a  principal  in  a  given  negotiation  cannot  deal  with 

.  himself.  This  doctrine  applies  to  all  persons  who  occupy  a  fiduciary  relation, 
and  is  especially  applicable  to  the  officers  of  a  corporation  when  acting  for 
and  in  benalf  of  the  company.  An  officer  of  a  corporation  is  not  qualified  to 
act  for  his  company  in  any  transaction  wherein  the  corporation  is  dealing 
with  the  officer.  Betisiek  v.  Thomas .  27  U.  S.  App.  765  (8th  Cir.) :  Thayer, 
J.,  1895. 

G9.  Contracts  of  Directors  with  the  Corporation.— A  director  of  a 
joint  stock  corporation  may  make  a  valid  contract  with  the  corporation  of 
which  he  is  a  member,  provided  that  in  doing  so  he  deals  fairly  and  honestly 
towards  the  stockholders  who  have  appointed  him  their  agent.  Barr  v. 
Pittsburgh  Palte  Glass  Co.,  17  U.  S.  App.  124  (3d  Cir.) ;  Wales,  J.,  1893. 

70.  When  Contracts  Beneficial  to,  are  Allowed.— Tlie  rule  that  fiduci- 
aries may  not  act  for  themselves  in  making  contracts  for  their  principals 
does  not  apply  when,  at  the  time  the  contract  was  made,  they  owned  all  the 
stock  of  the  corporation,  and  when  the  public  is  not  injuriously  affected  by 
the  contract.  McCracken  v.  Rdtnson,  14  U.  S.  App.  602  (2d  Cir.) ;  Wallace, 
J.,  1893. 

71.  When  Xiable  for  Losses.— Where  directors  of  a  national  bank  know- 
ingly permitt^^d  loans  to  be  made  largely  in  excess  of  amounts  allowed  by 
law,  and  failed  to  record  mortgages  given  as  security  for  such  loans,  they 
were  liable  for  losses  caused  by  such  neglect  and  mismanagement.  Robin" 
son  y.  HaU,  25  U.  S.  App.  48  (4th  Cir.) ;  Hughes,  J.,  1894. 

72.  Liability  of  Trustees  under  Charter  Provisions.— A  provision  in  a 
charter  of  a  corporation  that  the  corporation  shall  assume  all  liabilities  im- 
posed by  a  general  statute  upon  corporations  does  not  incorporate  into  the 
cliarter  a  provision  of  such  general  statute  making  trustees  of  the  cor]X)ration 
liable  under  certain  conditions  for  the  debts  of  the  corporation.  Park  Bank 
v.  Remsen,  158  U.  S.  337  ;  Brewer,  J.,  1895. 

73.  Liability  of  Directors  for  Bankruptcy  of.— Persons  who  are  elected 
into  a  board  of  directors  of  a  national  bank,  about  which  there  is  no  reason 
to  suppose  anything  wrong,  but  which  becomes  bankrupt  in  ninety  days 
after  their  election,  are  not  Jield  personally  liable  to  the  bank  because  they 
did  not  comp)el  an  investigation  or  personally  conduct  an  examination. 
Briggs  v.  Spauldlng,  141  U.  S.  132  ;  Fuller,  C.  J.  (Harlan,  Gray,  Brewer, 
Brown,  JJ.,  Dist.),  1891. 

74.  Directors'  Liabili^  for  Acts  of  Agents.— Directors  of  a  corporation 
are  not  insurers  of  the  fidelity  of  the  agents  whom  they  appoint,  who  become 
by  such  appointment  agents  of  the  corporation,  nor  can  they  be  held  respon- 
sible for  losses  resulting  from  the  wrongful  acts  or  omissions  of  other  direc- 
tors or  agents,  unless  the  loss  is  a  consequence  of  their  own  neglect  of 
duty.  Briggs  v.  SpatUding,  141  U.  S.  132 ;  Fuller,  C.  J.  (Harlan,  Gray, 
Brewer,  Brown,  JJ.,  Dist.),  1891. 

See  Robinson  r.  Hall,  63  F.  R.  227 ;  Empire  State  S.  Bk.  v.  Beard,  88  N.  Y.  Supr.  Ct.  189 ; 
^liitoey  ▼.  Fairbanks.  64  F.  R.  086 ;  Swentzel  v.  Penn.  Bank,  147  Pa.  St.  151  ;  Robinson  v.  Hall, 
59  F.  R,  ftt9,  651,  G32 ;  Bloom  v.  National  U.  B.  S.  &  L.  Co.,  88  N.  Y.  Supr.  Ct.  127 ;  North  Hudson 
BuildiaK&  L.  A.  ▼.  Cliilds,  82  Wise.  R.  475. 

75.  Duties  of,  tuider  Colorado  Statute.— Under  the  general  laws  of 
(Colorado  for  formation  of  corporations  (section  16),  an  annual  report  must 
be  filed  showing  the  flncncial  condition  of  the  corporation  in  every  county 
in  which  it  does  business.  In  case  of  failure  to  file  such  report,  the  directors 
become  jointly  and  severally  liable  for  all  the  debts  of  a  corporation  con- 
tracted during  the  year  preceding  the  time  when  such  report  should  have 
been  filed.  A  judgment  against  a  corporation  for  the  recovery  of  money  is 
a  debt  within  the  meaninpf  of  the  statute.  Tabor  v.  Commercial  National 
Bank  of  Cleveland,  27  U.  S.  App.  Ill  (8th  Cir.) ;  Sanborn,  J.,  1894. 
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76.  President,  When  Liable  for  Fraud  of  Agents.— If  a  director  of  a 
national  bank  is  seriously  ill,  it  is  within  the  power  of  the  other  directors  to 
give  him  leave  of  absence  for  a  term  of  one  year  instead  of  requiring  him  to 
resign,  and  if  frauds  are  committed  during  his  absence,  and  without  his 
knowledge,  whereby  tlie  bank  suffers  loss,  he  is  not  responsible  for  them. 
Brigga  v.  SpauJding,  141  U.  S.  182 ;  Fuller,  C.  J.  (Harlan,  Gray,  Brewer, 
Brown,  JJT,  Dist.),  1891. 

77.  How  fkr  Affected  by  Construotive  Notice.— Where  one  of  the  mem- 
bers of  a  banking  firm  to  which  a  note  was  indorsed  was  also  president  of 
the  manufacturing  company  to  which  the  note  was  made  payable,  and  which 
indorsed  the  same,  the  banking  firm  cannot  be  held  to  have  had  constructive 
notice  of  the  failure  of  consideration  of  the  note,  the  president  of  tiie  manu- 
facturing company  not  having  had  any  actual  knowledge  of  the  transaction, 
and  there  being  no  evidence  showing  bad  faith  on  the  part  of  the  manu- 
facturing company,  the  banking  firm  liaving  purchased  the  note  before  ma- 
turity for  value,  and  without  actual  notice.  Richmond  By.  and  Elec.  Co, 
V.  Dicky  8  U.  S.  App.  99  (4th  Cir.);  SiMONTON,  J.,  1892. 

78.  Of  De  Facto  Officers. — Where  a  person  is  appointed  secretary  of  a  coni- 

gany  by  its  president,  and  acts  as  such  with  the  knowledj^e  of  its  directors, 
e  is  de  facto  secretary  of  the  company,  and  as  such  authorized  to  attach  the 
seal  of  the  corporation  to  mortgages  executed  by  it.  Augusta,  etc.,  R.  Co, 
v.  Kittel,  2  U.  S.  App.  409  (5th  Cir.);  Pardee,  J.,  1892. 

VII.  STOCK  SUBSCRIPTION  AND  TRANSFER,  79-85. 

79.  Promise  to  Take  Stock. — ^The  acceptance  of  a  certificate  containing  a 
promise  to  pay  for  certain  shares  upon  call,  makes  one  a  subscriber  to  a  cor- 
poration as  much  as  original  subscription  could  make  him.  It  suffices  if  he. 
assumes  toward  the  corporation  the  obligation  of  a  stockholder.  Glenn  v. 
Porter,  38  U.  S.  App.  422  (2d  Cir.);  Wallace,  J.,  1893. 

80.  What  Constitutes  a  Subscription. — A  subscription  to  stock  in  a  national 

bank,  and  payment  in  full  on  the  subscription,  and  entry  of  the  subscriber's 

name  on  tVie  books  as  a  stockholder,  constitutes  the  subscriber  a  shareholder 

without  taking  out  a  certificate.    Pacific  National  Bank  v.  Eaton,  141  U.  S. 

227  ;  Bradley,  J.,  1891  ;  Thayer  v.  Butler,  141 U.  S.  234  ;  Bradley,  J.,  1891  ; 

Butler  V.  Eaton,  141  U.  S.  240  ;  Bradley,  J.,  1891. 

Payment  as  well  as  subscription  for  new  stock  is  necessary  to  constitute  one  a  stockholder. 
Baltimore  City  P.  Ry.  Co.  v.  Hamilton,  77  Md.  848. 

81.  Fact  of  Subscription— How  Proved.— In  an  action  against  a  stock- 
holder in  the  National  Express  and  Transportation  Company,  to  recover  an 
assessment  on  the  stock,  tne  fact  of  subscription  may  be  proved  by  a  con- 
tract of  subscription  to  the  stock  of  the  National  Express  Company,  when  it 
appears  that  in  the  process  of  organization  there  was  a  change  of  name  in 
the  corporation,  and  that  defendant  was  entered  on  the  stock  books  of  the 
former  and  assigned  his  shares.  Priest  v.  Glenn;  Glenn  v.  Priest,  4U.  S. 
App.  478  (8th  Cir.);  Shtras,  J.,  1892. 

82.  Stockholder— When  One  is  Presumed  to  be.— When  the  name  of 
an  individual  appears  on  the  stock  book  as  a  stockholder,  lie  is  prima  facie 
such,  and  the  burden  of  rebutting  the  presumption  is  cast  on  defendant.  A 
person  cannot  be  made  owner  without  acceptance  and  knowledge  of  tht» 
transfer,  but  the  facts  that  the  transferee  kept  the  stock  book  and  had  power 
to  make  transfers,  implies  that  he  must  liave  known  that  the  stock  stood  in 
his  name.    Finn  v.  Brown,  142  U.  S.  56 ;  Blatchpord,  J.,  1891. 

83.  Efinitable  Ownership  of  Stock.— Bv  the  Ohio  law,  a  person  is  tlie 
equitable  owner  of  stock  and  a  stockholder  where  the  shares  are  held  by  a 
third  person  as  trustee.    Lloyd  v.  Preston,  146  U.  S.  630 ;  Shiras,  J,,  1892. 

84.  Gambling  Contract  does  not  Vitiate  Ownership  of  Stock. — Action 
was  brought  against  a  railway  company  for  refusing  to  transfer  upon  its 
books  certain  shares  of  the  stock  of  the  company  for  which  the  plaintiff 
claimed  to  hold  the  original  certificates.  Held,  it  is  no  defence  that  the 
plaintiff  got  them  by  a  gambling  contract  when  nothing  appears  to  the 
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effect  that  the  prior  holder  ever  repudiated  the  transaction,  or  made  any 
claim  on  the  company  for  the  stock.  MiUer  v.  Houston  City  Street  Ry.  Co,, 
13  U.  S.  App.  57  (5th  Cir.) ;  LoCKE,  J.,  18d3. 

83.  Increase  in  Capital  Stock  under  Missotiri  Statute.— In  order  to 
effect  a  valid  increase  of  the  canital  stock  of  a  corporation  in  Missouri, 
three  things  must  be  done:  (1)  An  affirmative  vote  must  be  taken  of  a  majority 
in  value  of  the  stockholders;  (2)  the  date  and  amount  of  such  increase  must  be 
certified  by  the  proper  officers  of  the  corporation  to  the  Secretary  of  State ;  (3) 
there  must  be  paid  into  the  state  treasury  $6  for  eveiy  $10,000  of  increase  in 
the  capital  stock.  Farmers''  Loan  and  Trust  Co,  of  N,  Y.  v.  Forest  Fark  d:  C, 
IL  Co.^  21  U.  S.  App.  681  (8th  Cir.) ;  Caldwell,  J.,  1895. 

Vni.  STOCKHOLDERS ;  POWERS  AND  LIABILITIES,  86-98. 

86.  Who  is  a  Stockholder. — ^A  shareholder  in  a  corporation,  within  Rev.  St.. 
g§  5139, 5151,  is  one  who  has  a  proportionate  interest  in  its  assets,  and  is  entitled 
to  take  part  in  its  control  and  receive  its  dividends.  In  all  essential  paiticu- 
lars  he  is  distinguishable  from  a  (!reditor  of  a  shareholder,  who  horns  shares 
of  stock  as  collateral  security.  Beal  v.  Essex  Savings  Bank,  83  U.  S.  App. 
101  (1st  Cir.) ;  Putnam,  J.,  1895. 

87.  Bight  to  Vote  the  Stock. — A  NoHh  Carolina  corporation  obtained  pos- 
session of  the  majority  of  the  stock  of  a  Georgia  corporation,  and  hypothe- 
cated it  with  a  New  York  Trust  Company.  Subsequently  all  the  stock  of 
the  North  Carolina  Co.  was  acc^uired  by  a  Virginia  corporation.  The  Virginia 
company  also  controlled  a  majority  of  the  stock  of  a  second  Virginia  corpo- 
ration, the  D.  Co.,  which  came  into  possession  and  control  of  all  the  property 
of  the  Georgia  company. 

In  this  state  of  affairs  a  suit  was  brought  by  certain  stockholders  of  the 
Georgia  company,  alleging  that  the  control  of  the  stock  of  the  Georgia  Co. 
by  the  Virginia  Co.  was  contrary  to  the  State  Constitution  of  Georgia,  as  de- 
feating or  lessening  competition  and  encouraging  monopoly.  An  injunction 
pendente  lite  was  Ranted  restraining  the  Virginia  company  from  voting  the 
stock  of  the  Georgia  company.  On  appeal  to  the  Circuit  Court  of  Appeals  it 
was  held  that  the  stock  in  question  should  have  been  voted,  and  that  its  hold- 
ing W  the  Virginia  company  was  not  in  violation  of  the  Georgia  Constitution, 
and  for  the  following  reasons :  (1)  The  Georgia  Co.  had  its  origin  more  than 
sixty  years  ago ;  (2)  the  stock  in  question  was  issued  and  sold  long  before  the 
provision  in  the  constitution  was  passed ;  (3)  the  present  holders  of  the  stock 
are  not  Georgia  corporations  ;  (4)  the  Tnist  Co.  holding  the  stock  is  not  a 
carrier  corporation,  and  therefore  cannot  encourage  monopoly  ;  (5)  the  Vir- 
ginia corporation  controlling  the  stock,  though  it  is  a  carrier  corporation, 
cannot  compete  in  state  traffic  ivithin  the  State  of  Georgia.  Clarke  v.  Rich- 
mond Warehouse  Co., 28 U.  S.  App.  597  (5th  Cir.);  McCormick,  J.,  1894. 

88.  Stockholder  Concluded  by  Vote  of  Two-thirds— Michigan.— - 
Under  the  provisions  of  How.  St.  Mich.,  §  3408,  the  sale  of  the  property  and 
franchises  of  one  railroad  company  to  another,  when  authorizea  by  a  vote  of 
two-thirds  of  the  stockholders,  is  valid  and  concludes  a  dissenting  stock- 
holder. Farmer^  Loan  <Sb  Trust  Co,  v.  Young,  6  U.  S.  App.  469  (6th  Cir.) ; 
Jackson,  J.,  1893. 

89.  Liability  when  Stock  is  paid  for  in  Property— Alabama.—In  case 
of  subscription  to  the  capital  stock  of  incorporated  companies  in  Alabama, 
payable  in  property,  in  order  to  relea.se  the  subscribers  from  liability  to 
cTeditors,  there  must  be  no  fraudulent,  or  deliberate,  or  intentional  over- 
valuation of  the  property .  There  must  be  a  fair  exercise  of  judgment  and 
discretion,  honestly  directed  to  secure  a  substantial  compliance  with  the 
law.  Grant  v.  East  and  WestR,  R.  Co,,  of  Ala,,  13  U.  S.  App.  1  (5th  Cir.); 
McCoBMiCK,  J.,  1893. 

90.  To  Assignee  for  Unpaid  Subscription.— The  directors  of  a  corporation 
voted  to  make  an  assignment  for  the  benefit  of  creditors ;  this  was  approved 
at  a  stockholders*  meeting,  at  which  it  was  also  directed  that  the  officers  of 
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the  company  before  the  assignment  should  execute  a  mortgage  to  secure 
one  of  the  directors  for  money  advanced,  and  this  in  turn  was  approved  by 
the  directors.  The  assignment  was  made,  but  the  mortgage  was  not.  In  an 
action  by  the  assignee  against  a  stockholder  for  an  unpaid  subscription,  the 
defendant  could  not  set  up  the  failure  to  make  the  mortgage  as  invalidating 
the  assignment.    Potts  v.  Wallace,  146  U.  S.  689 ;  SmuAS,  J.,  1892. 

91.  When  Absolved  firom  Liability  for  Unpaid   Subscriptions.— A 

stockholder  of  an  insolvent  corporation  is  not  absolved  from  his  liability  on 
an  unpaid  subscription  to  stock  because  he  has  offered  to  pay  for  it  and  pay- 
ment lias  been  refused,  if,  after  such  refusal,  he  stood  upon  his  rights  as  a 
stockholder.    Same  Case. 

92.  Liability  to  Fay  Assessments— Release  firom.— The  liability  of  a 
stockholder  to  pay  an  assessment  on  his  stock  is  not  removed  by  reason  of  the 
claims  against  other  stocklioldera  liaving  been  compromised  and  such  stock- 
holders released  from  further  liability  to  pay  assessments  on  stock,  by  de- 
cree in  a  separate  suit.  As  such  decrees  cannot  be  impeached  in  a  collateral 
suit,  a  plea  setting  out  the  foregoing  facts  as  to  compromise  and  release  of 
stockholders  was  insufficient  as  a  defence  to  an  action  to  recover  for  assess- 
ment on  stock.  Bennett's  Executors  v.  Glenn,  8  U.  S.  App.  419  (4th  Cir.) ; 
Fuller,  C.  J.,  1893. 

93.  When  Interest  Accrues  on  Assessments— Virginia.— The  Virginia 
statute  enacts  that  interest  on  an  assessment  upon  shares,  if  it  be  not  paid  as 
required  by  the  president  and  directors  of  the  corporation,  begins  to  run 
from  the  time  fixed  for  payment  of  the  particular  call ;  but  the  stockholder 
is  not  in  default  until  the  date  when  tlio  particular  call  requires  payment  to 
be  made.  Liggett  v.  Olenn ;  Olenn  v.  Liggett ,  4  U.  S.  App.  438  (8th  Cir.); 
Shiras,  J.,  1892. 

94.  May  be  Sued  for  Unpaid  Subscription.— Where  the  assets  of  a  Penn- 
sylvania corporation  fail  to  meet  its  liability  by  an  amount  greater  than  that 
due  on  an  unpaid  subscription  to  stock,  the  assignee  can  sue  for  such  unpaid 
subscription  without  fii*st  resorting  to  equity  for  an  assessment.  Potts  v. 
Wallace,  146  U.  S.  689 ;  Shiras,  J.,  1892. 

95.  Liability  to  Fay  Calls.— Each  call  lawfully  made  creates  a  distinct 
cause  of  action  against  the  several  stockholders,  and  a  refusal  to  pay  one  call 
does  not  set  the  statute  of  limitations  running  against  the  liability  of  tlie 
stockholders  for  the  portion  of  the  stock  remaining  uncalled  for.  Dorshei- 
mer  v.  Glenn;  Glenn  v.  Dorshetmer,  4  U.  S.  App.  500  (8th Cir.) :  Shiras,  J., 
1892. 

96.  Calls — How  Enforced. — Making  a  call  or  assessment  by  the  court  does 
not,  in  the  absence  of  some  statutory  pro^ision«  change  the  rule  that  a  de- 
mand upon  a  stockholder  to  meet  a  call  or  assessment  must  be  enforced  in 
the  name  of  the  person  or  corporation  holding  the  legal  title  to  the  stock 
subscription,  and  to  w^hom  the  promise  of  the  stockholder  was  made.  Olenn 
V.  Marbury,  145  U.  S.  499  ;  Harlan,  J.,  1892. 

97.  Assessments  upon  Stock. — Certain  stock  was  bequeathed  to  the  widow 
of  the  testator  to  be  used  by  her  for  her  comfortable  support  during  life,  with 
absolute  power  to  use  and  sell.  A  judgment  was  rendered  against  the 
administrator  for  assessments  upon  tlie  stock.  It  was  held  that  the  judg- 
ment could  not  be  made  out  of  the  general  estate,  but  should  be  made  out 
of  those  for  whose  benefit  the  stock  was  held.  Blackmore  v.  Mathetc's 
Admr.,  87  U.  S.  App.  531  (0th  Cir.);  Taft,  J.,  1895. 

98.  Payment  of  Creditors'  Claims.— Creditors  can  look  ohly  to  the  funds 
'   of  the  corporation  for  the  satisfaction  of  their  claims.    The  individual  mem- 
bers are  liable  only  to  the  amount  of  tlieir  subscriptions.     Wechselberg  v. 
Flour  City  Nat.  Bank,  24  U.  S.  App.  309  (7th  Cir.);  Seahak,  J.  (Woods, 
J.,  dissenting),  1894. 

IX.  DISSOLUTION  AND  INSOLVENCY,  99-108. 

99.  Power  of  Equity  to  Dissolve  Foreign  Corporation.  -A  court  of 
eqmty  has  no  power  at  the  suit  of  an  individual  to  dissolve  and  wind  up  a 
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domestio  corporation ;  much  less  a  foreign  corporation.  The  courts  of  a 
skiie  have  no  visitorial  powers  over  foreign  corporations  doing  business  in 
the  state,  unless  such  power  is  expressly  conferred  by  local  statutes.  A  court 
of  equity  should  not  interfere  merely  on  account  of  the  motives  that  may 
have  inspired  the  conduct  of  the  English  shareholders,  so  long  as  the  action 
taken  l^  them  is  strictly  in  accordance  with  English  laws  and  the  com- 
panv's  charter  and  by-laws.  Republican  Mountain  Silver  Mines,  Ltd,,  v. 
Brtnm,  19  U.  S.  App.  203  (8th  Cir.);  Thayer,  J.,  1893. 

100.  When  Court  of  Equity  may  Enjoin  and  Appoint  a  Receiver  for.— 
Upon  an  appeal  from  an  interlocutory  decree  continuing  an  injunction  and 
appointing  a  receiver,  it  was  hdd  that,  upon  an  examination  of  the  case,  it 
was  a  proper  one  for  injunction  and  receiverslup,  and  order  was  affirmed. 
Fort  Payne  Coal  and  Iron  Co,  v.  Sayles,  2  U.  S.  App.  694  (5th  Cir.);  McCOR- 
lOCK,  J.,  1893. 

101.  Under  the  Michigan  Statute.— After  the  dissolution  of  a  Michigan 
corporation,  certain  attorneys  were  employed  by  the  officers  to  do  certain 
proiessional  work.  An  app^  to  the  Circuit  Court  of  Appeals  turned  upon 
their  right  to  remuneration  under  the  Micliigan  statute,  extending  the  life 
of  such  a  corporation  tlu-ee  years  beyond  the  expiration  of  its  charter-life, 
for  the  purpose  of  winding  up  its  affairs.  Held,  that  the  shareholders  and 
officers  and  directors  were  not,  by  the  power  conferred  upon  them  by  the 
Michigan  statute  (1  How.  Ann.  St.,  g§  4025,  4867),  authorized  to  use  the  cor- 

S»rate  assets  or  credit  in  employing  counsel.     Talbot  v.  Mason;  Demmon  v. 
ason;  Perkins  v.  Mason,  etc.,  22  U.  S.  App.  685  (6th  Cir.);  Lurton,  J., 
1894. 

103.  Bevocation  and  Transfer  of  Grant— Efibct  of.— The  revocation  of  a 
land  grant  to  a  corporation  which  has  become  dormant,  and  transfer  thereof 
to  another  corporation,  by  act  of  a  state  legislature,  is  not  an  invasion  of 
private  rights ;  and  does  not,  imless  so  expressed,  or  clearly  implied,  burden 
the  transfer  with  the  debts  of  the  dormant  corporation,  and  no  creditor  of 
such  dormant  corporation  would  have  anv  legal  or  equitable  right  to  any 
portion  of  those  lands.    Farmers^  Loan,  etc,  Co,  v.  Chicago,  etc.,  By,  Co., 

163  U.  S.  81 ;  Brewer,  J.,  1896. 

» 

103.  Ck>nunon  Membership— Effect  of,  upon  Corporations.— The  fact  that 
the  stockholders  in  two  corp>orations  are  the  same  persons  does  not  destroy 
the  legal  identity  of  either  corporat^n ;  nor  does  the  exercise  b^  one  corpora- 
tion of  a  controlling  influence  over  another  through  ownership  of  its  stock 
or  identity  of  stockholders,  make  either  the  agent  of  the  other,  or  merge  the 
two  in  one.  Richmond,  etc.  Const.  Co,  v.  Richmond,  etc,  R,  R,  Co.,  81 U.  S. 
App.  704  (6th  Cir.);  LuRTON,  J.,  1895. 

X.  FOREIGN  CORPORATIONS,  104-108. 

104.  Foreign  Corporation— Right  to  Hold  Land.— The  state  only  can  chal- 
leuRe  the  right  of  a  foreign  corporation  to  take  and  hold  real  estiate  within 
its  limits.  Seymour  v.  Slide  <Sb  Spur  Gold  Mines,  153  U.  S.  523 ;  Brewer, 
J.,  1804. 

105.  When  Subject  to  Supervision  of  State  Commissioners.- The  fact 
that  the  T.  &  P.  R.  Co.  is  a  corporation  organized  under  a  statute  of  the 
United  States,  receiving  therefrom  the  corporate  power  to  charge  and 
collect  tolls  and  rates  for  tnmsportation,  does  not  remove  the  company  from 
the  jurisdiction  of  the  Texas  Railroad  Commission  in  all  matters  of  taxation 
and  police  regulations  as  to  business  done  wholly  within  the  state.  Reagan 
v.  Mercantile  Trust  Co.,  154  U.  S.  418 ;  Brewer,  J.,  1894. 

106.  Taxation  of  Foreign  Sleeping  Cars.— A  state  may  tax  sleeping  cars 
and  other  rolling  stock  of  foreign  corporations  in  the  ratio  which  the  number 
of  miles  of  line  within  the  state  bears  to  the  total  number  of  miles  of  the 
whole  line.  Such  statute  is  not  in  violation  of  the  constitution  as  being  an 
imposition  on  interstate  commerce.  Board  of  Assessors  of  P.  of  O.  v.  Pufl- 
man's  Palace  Car  Co.,  23  U.  S.  App.  180  (5th  Cir.);  McCormick,  J.,  18D4. 

12 


178  CORPORATIONS,  X. — COSTS,  I. 

107.  Methods  of  Service  Lawful  upon  Foreign  Corporations.— In  Indi- 
ana, as  in  other  states,  service  of  process  upon  foreign  corporations  is  not  con- 
fined to  transactions  arising  out  of  the  business  of  such  companies  with 
parties  in  the  state,  but  may  oe  made  in  garnishment  or  attachment  though 
the  transaction  arose,  or  the  debt  was  payable,  in  another  state.  Mooney  v. 
Buford  iSb  George  Mfg.  Co.,  84  U.  S.  App.  581  (7th  Cir.);  Woods,  J.,  1896. 

108.  Ghamishment  Depends  not  upon  Situs,  but  upon  Jurisdiction. — 
In  Indiana  jurisdiction  by  garnishment  against  a  debtor  of  the  principal 
defendant,  who  cannot  be  personally  served  with  process,  does  not  depend, 
when  tangible  property  has  not  been  attached,  upon  the  9ihis  of  the  debt, 
but  upon  control  over  the  debtor,  obtained  by  means  of  due  process  duly 
served.  Mooney  v.  Buford  <fc  George  Mfg.  Co.,  34  U.  S.  App.  581  (7th  dr.j ; 
Woods,  J.,  1896. 
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See  also:  On  Appeal:  Admiralty, 95>96. 
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Decree  for :  Circuit  Coubt  of  Appeals,  65. 
Duties,  40. 

Husband  and  Wipe,  12. 
Patents,  274,  275,  292. 
Pleading  and  Practice,  181. 
Removal  of  Causes,  54. 
United  States,  2. 

I.  WHAT  ARE,  1-4. 

II.  UPON  PLAINTIFF,  5-7. 
in.  UPON  DEFENDANT,  &-«. 
IV.  APPORTIONED,  10-11. 

V.  GENERALLY,  12-18. 

I.  WHAT  ARE,  1-4 

1.  Taxing  Attorney's  Fees  in  Circuit  Court.— The  clerk  of  the  Circuit 
Court  having  taxed  against  the  losing  party  in  a  suit  an  attorney *8  docket 
fee  of  twenty  dollars,  on  motion  to  retS,x  costs  on  the  ground  that  no  au- 
thority exists  by  law  to  tax  a  docket  fee  in  this  court,  to  be  paid  to  the 
attorney,  solicitor,  or  proctor  of  the  winning  party,  Jield,  that  since  the  con- 
struction put  by  the  Supreme  Court  of  the  United  States  upon  sec.  824  of 
the  Revised  Statutes  was  oy  the  long  practice  of  that  court  to  tax  such  costs 
in  everjr  case  where  costs  are  given  by  that  court,  it  is  adopted  as  applicable 
to  the  imposition  of  costs  in  this  court.  John  ShiUito  Company  v.  McClung^ 
81  U.  S.  App.  70  (6th  Cir.)  ;  Pee  Cur.,  1895. 

2.  Ezpenfles  of  Counsel's  Journey  are  Not.— The  expenses  of  a  distant 
journey  of  counsel  for  the  purpose  of  attending  the  examination  of  witnesses 
of  the  opposite  party  will  not  be  allowed  as  a  necessary  disbursement 
on  the  ground  that  the  notice  was  too  short  to  allow  time  to  employ  and 
instruct  counsel  at  a  distance,  and  that  therefore  it  was  necessary  that  his 
proctor  should  be  personally  present.  If  the  notice  given  was  unreason- 
able, counsel  could  have  had  the  time  extended, — perhaps  have  suppressed 
the  denosition.     The  William  Branfoot,  8  U.  S.  App.  129  (4th  Cir.) ;  FCIXXR, 

8.  Expense  of  Obtaining  Stenographer's  Notes— Not.— Money  paid  for 
a  copy  of  the  official  stenographer's  notes  simply  for  convenience,  and  not 
a  copy  necessarily  obtained  for  use  on  the  trial,  will  not  be  allowed  in  taxa- 
tion of  costs.    Same  Case. 

4.  Expenses  of  Experts  oannot  be  Taxed  as  Costs.— Compensation 
of  experts  called  by  a  party  in  his  own  behalf  cannot  be  taxed  against  the 
losing  party  as  costs  or  as  extra  allowances  and  disbursements.  Same 
Case. 
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n.  UPON  PLAINTIFF,  5-7. 

5.  Unsnccessftd  Plaintiff  has  to  Pay— When*— Where  a  bill  charges 
fraud  and  the  bill  is  dismissed,  the  plaintiff  must  pay  the  costs.  Barr  ▼. 
PitUburgh  Plate  Glass  Co.y  17  U.  S.  App.  124  (3d  Cir.)  ;  Wales,  J.,  1898. 

6.  UnsucoesafUl  Party  no  Claim  upon  a  Pund  in  Court.-— When  one 
brings  adversary  proceedings  to  take  tJie  possession  of  a  trust  property  from 
those  entitled  to  it,  in  order  that  he  may  distribute  it  to  those  who  claim 
adversely,  and  fails  in  his  purpose,  he  has  no  right  to  demand  reimbursement 
of  his  expenses  out  of  the  fund,  or  contribution  from  those  whose  pro^rty 
he  sought  to  misappropriate.  Jacksonville,  Tampa,  etc,,  Ry,  Co,  v.  Bisbee^ 
13  U.  8.  App.  377  (5th  Cir.)  ;  Pee  Citr.,  1898. 

7.  For  Defect  in  Kecord. — ^Where  judgment  of  the  Circuit  Court  is  re- 
yeraed  in  Circuit  Court  of  Appeals,  because  the  record  fails  to  show  jurisdic- 
tional facts,  plaintiff  in  error,  who  removed  it  from  state  courts  and 
brought  it  up  to  Circuit  Court  of  Appeals,  should  pay  costs.  Southwegtem 
TeL  and  Tel.  Co.  v.  Bdbinson,  2  U.  S.  App.  148  (5th  (Jir.) ;  Paedee  J.,  1891. 

III.  UPON  DEFENDANT,  8-9. 

8.  Allowed  to  a  Sucoeasftil  Defendant  Appellant.—The  defendant  in 
error  is  entitled  to  a  iudgment  for  the  costs  ansmg  on  a  motion  to  dismiss  a 
writ  of  error,  when  the  writ  is  dismissed  for  want  of  jurisdiction.  Patten 
V.  CiUey,  5  U.  S.  App.  9  (1st  Cir.) ;  Webb,  J.,  1892. 

9.  The  Same. — ^Where  a  decree  in  admiralty  to  recover  damages  sustained 
by  the  cargo  of  a  ship,  caused  by  a  coUision,  entered  against  the  other 
vessel,  was  found  in  tne  lower  court  to  be  solely  at  fault,  is  reversed  to 
divide  damages  between  both  vessels,  the  appellant  is  entitled  to  costs  of 
appeal.  The  libellants  who  have  not  appealed  are  entitled  to  decrees  as  if 
they  had  appealed,  but  without  costs  of  api>eaL  The  Umbria,  11  U.  S. 
App.  612  (2d  Cir.) ;  Per  Cue.,  1892. 

IV.  APPOETIONED,  liy-ll, 

10.  Where  both  Parties  Appeal.— Where,  by  written  stipulation  of  the 
parties,  a  cause  is  brought  into  the  Circuit  (Jourtof  Appeals  on  one  and  tlio 
same  bill  of  exceptions  and  record,  the  costs  of  the  writs  of  error  will  be 
divided  between  them.  Imperial  Life  Ins,  Co.  v.  Newcomb ;  Newcomb  v. 
Imperial  Life  Ins.  Co.,  19  U.  S.  App.  669  (8th  Cir.) ;  Caldwell,  J.,  1894. 

11.  When  the  Becord  Contains  much  Irrelevant  or  Immaterial 
Hatter. — ^When  a  vast  amount  of  irrelevant  and  Immaterial  matter  of  ex- 
amination and  cross-examination  of  witnesses  is  embodied  in  the  record  for 
which  the  responsibility  cannot  be  apix)rtioned,  the  coats  of  taking  it  will  not 
be  taxed  as  legitimate  costs  in  the  case,  but  will  be  taxed  equally  against  tlie 
parties.    The  Sarahs  2  U.  S.  App.  390  (5th  Cir.) ;  Locke,  J.,  1892. 

V.  GENERALLY,  12-18. 

12.  Within   the  Discretion  of  the  Court. — In  admiralty  practice  the 

auestion  of  costs  and  very  largely  the  question  of  interest  are  within  the 
iscretion  of  the  court.    The Memnon,  23  U.  S.  App.  647  (5th  Cir.) ;  Locke,  J., 
1894. 

13.  In  the  Discretion  of  the  Court. — ^Where  a  decree  of  the  Circuit  Court 
of  Appeals  remanding  cross  libels  in  admiralty  did  not  award  costs,  except 
by  directing  that  the  general  costs  of  the  litip:ation  should  be  added  to  the 
damages  and  divided  between  the  parties,  fields  on  a  second  appeal,  that 
the  appellants  were  entitled  to  recover  the  full  amount  of  costs  unless  the 
coort  OTdered  otherwise,  and  that  the  failure  to  award  costs  to  appellants,  if 
intentional,  was  no  ground  for  alleging  error  in  the  decree  of  the  District 
Court,  and  that,  if  due  to  an  inadvertence  in  drafting  the  decree,  the  error 
fihonld  have  been  corrected  by  a  motion  in  the  Circuit  CJourt  of  Appeals 
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before  the  mandate  issued.     The  P&rtland  dt  The  State  of  California  (S)^  7 
U.  S.  App.  652  (9tli  Cir.) ;  Hanpord,  J.,  1893. 

14.  May  be  Imposed  upon  the  Party  Uselessly  Increasm^  the 
Hecords. — When  coeta  are  unnecessarily  increased  by  the  incorporation  of 
useless  papers,  costs  may  be  imposed  uix)n  tlie  offending  party  under  rule  10, 
paragraph  0.  Ball  A  Socket  Fastener  Co.  v.  Kraetzer,  150  U.  S.  Ill ; 
Beown,  J.,  1893. 

15.  When  the  Court  Dismisses  a  Suit  of  its  own  Motion.— Where  the 
Circuit  Court  of  Appeals  of  its  own  motion  takes  notice  of  the  lack  of  juris- 
diction in  the  court  below,  the  case  should  be  dismissed,  without  costs. 
Wetlierhy  v.  Stinson,  18  U.  S.  App.  714  (7th  Cir.);  Woods,  J.,  1894. 

16.  Taxine  of,  by  the  Clerk. — The  decree  of  a  circuit  court  set  aside  the 
report  of  a  master  in  favor  of  the  complainant  and  provided  tliat  ''  if  he 
desires  to  have  the  cause  sent  back  to  the  master  for  further  proofs  and  a 
further  report  thereon,  such  election  shall  be  expressed  by  a  notice  in 
writing  to  be  filed  with  the  clerk  of  the  court  within  sixty  davs  after  the 
entry  of  this  decree,  and  in  default  of  such  notice  the  complainant  shall 
recover  six  cents  damages  and  costs.''  The  complainant  failed  to  file 
notice  and  appealed  from  the  decree  setting  aside  the  master^s  report  and 
awarding  damages,  and  the  defendant  attempted  to  tax  the  costs,  but  tbe 
clerk  declined  to  tax  them  on  the  grounds  that  the  proceedings  were 
stayed  by  the  taking  of  the  appeal  and  the  approval  and  filing  of  the  appeal 
bond,  and  that  the  costs  shoulu  have  been  taxed  prior  to  the  taking  of  the 
appeal.  The  defendant  thereupon  applied  for  a  writ  of  supersedeas.  Hdd, 
that  the  writ  should  be  granted.  Tuttle  v.  Claflin's  Ex,,  26  U.  S.  App.  678 
(2d  Cir.);  Wallace,  J.,  1895. 

17.  On  Beversal  for  Want  of  Jiirisdiction.— On  reversal  for  want  of 
jurisdiction,  the  general  rule  is  to  allow  costs  against  the  party  improperly 
mstituting  or  removing  the  suit,  for  the  reason  that  it  was  his  duty  to 
place  on  record  the  factis  necessary  to  sustain  the  jurisdiction  of  the  court. 
However,  in  such  cases  the  Circuit  Court  of  Appeals  may  make  such  order 
in  respect  to  the  costs  of  the  appeal  as  justice  and  right  shall  require.  Tug 
River  Coal  A  Salt  Co.  v.  Brigel,  31  U.  S.  App.  665  (6th  ar.);  Clark,  J., 
1895. 

18.  When  Neither  Party  can  Beoover.— The  defendant  appealed  from 
the  whole  decree,  and  succeeded  in  reversing  the  same  in  some  substantial 
parts,  but  not  in  the  most  important  particular.  Held,  that  neither  party 
could  recover  costs  in  the  Circuit  Court  of  Appeals.  Packard  v.  Lacing  Stuil 
Co.,  33  U.  S.  Am>.  806  (1st  Cir.);  Pctnam,  J.,  1895. 

COini'SEL. 

See:  Attorneys. 

COITNTERPEIT. 
See :  Post  Office  Department,  9. 

COUNTY,  8. 

1.  County  Warrants,  Payable  "  to  Bearer."— A  county  warrant  made 
payable  **  to  A.  B.,  or  bearer,"  is  for  all  practical  purposes  tlie  equivalent  of 
one  made  payable  simply  '*  to  bearer,'*  and,  under  the  Judiciary  Act  of 
March  3,  1887,  an  assignee  may  maintain  an  action  in  the  national  courts 
on  such  warrant,  if  the  other  requisite — jurisdictional  facts — appear.  Thomp- 
son V.  Searcy  Co..  Arkansas;  Searcy  County,  Arkansas,  v.  Thompson^  12 
U.  S.  App.  618  (8th  Cir.);  Thayer,  J.,  1893. 

3.  Validity  of  Connty  Bonds— Texas.— A  suit  was  brought  to  recover  the 
amount  of  overdue  coupons  on  certain  bonds  issued  under  act  of  legislature  of 
Texas  of  Feb.  22,  1878,  and  on  certain  funding  and  refunding  bonds  issued 
subsequent  to  the  adoption  of  the  constitution  of  Texas  in  1876,  the  debt 
represented  by  the  latter  having  been  contracted  before  the  adoption  of  the 
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constitution.  The  former  were  attacked  as  unoonstitutional  because  the  act 
conferred  on  persons  named  in  the  act  authority  to  have  a  court-house  and 
jail  built,  which  authority,  it  was  claimed,  vested  in  the  county  commis- 
fdoners'  court,  also  because  no  tax  to  pay  interest  had  been  levied  until  sub- 
sequent to  the  issuance  of  the  bonds,  whereas  the  act  required  the  tax  to  be 
levied  before  the  bonds  were  issued.  The  funding  and  refimding  bonds  were 
invalid,  it  was  claimed,  because  at  the  time  when  they  were  issued  a  tax  was 
not  levied  to  pay  interest  and  create  a  sinking  fund  as  required  by  the  con- 
stitution of  1876,  then  in  force.  Held,  act  of  Feb.  22,  1873,  did  not  violate 
fundamental  principles  ;  the  authority  given  to  the  commissioners  specially 
named  in  the  act  to  contract  a  debt  for  wliich  the  bonds  were  issued  could 
not  be  defeated  by  the  refusal  or  neglect  of  the  coimty  to  provide,  as 
required  by  the  act,  for  the  levy  of  a  tax  to  meet  its  bonds.  The  constitu- 
tion did  not  apply  to  the  funding  and  refunding  bonds,  as  the  debt  was  con- 
tracted before  tho  constitution  was  adopted.  Marion  Co,,  Texas,  v.  Coler, 
23  U.  S.  App.  699  (5th  Cir.);  McCORMiCK,  J.,  1894. 

3.  Liability  for  Public  Work&z-Arkansas.— Under  Mansf.  Dig.  Ark., 
§  1451,  which  provides  that  no  agent  of  a  county  shall  make  any  contract 
on  belialf  of  the  county  unless  an  aj^propriation  has  been  previously  made 
therefor,  the  county  will  not  be  entitled  to  a  deduction  from  the  contract 
mice  or  to  damages,  because  a  court-house  when  completed  was  worth 
139,000,  although  only  $2,200  had  been  previously  appropriated  therefor. 
In  the  absence  of  fraud  in  obtaining  the  contract,  and  unless  it  can  be  shown 
that  the  work  was  not  done  in  accordance  with  the  specifications  of  the  con- 
tract, such  contract  will  be  binding  upon  the  county,  and  the  county  will  be 
liable  on  the  county  warrants  to  pay  for  public  works,  as  they  are  evidence  of 
a  valid  claim.  Thompson  v.  Searcy  County,  Arkansas  ;  Searcy  County 
Arkansas,  v.  Thompson,  12  U.  S.  App.  618  (8th  Cir.);  Thayer,  J.,  1893. 

County  warrants  issued  to  pay  for  public  works  in  Arkansas  are  not  negotiable  instruments, 
bat  are  mere  prima  facie  eTiaences  of  a  valid  claim,  and  statute  of  limitations  begins  to  run 
Bgaiiist  them  on  deliVery.    Board  of  Comrs.  Hamilton  Co.  v.  Sherwood,  64  F.  R.  107. 

couirrY  couBT. 

See :  Former  Adjudication,  27. 

COUPONS. 

See:  Sft-ofp,  4. 

COUBT  OF  CTiATMS,  10. 

1.  JuriBdiction  under  Act  of  1888.— Although  the  United  States  did 
not  appeal,  this  court  considercKl  the  question  of  tho  Court  of  Claims,  and 
held,  that  as  the  right  of  action  accrued  in  1888,  and  the  Court  of  Claims 
from  that  time  had  full  jurisdiction  over  it  under  its  general  jurisdiction, 
and  as  the  general  jurisdictional  act  of  that  court  was  not  repealed  by  the  act 
of  18^,  the  plaintiffs  could  waive  the  benefit  of  the  additional  method  of 
adjustment  provided  by  the  act  of  1888,  and  the  general  jurisdiction  of  that 
court  and  such  additional  method  could  both  of  them  well  stand  together. 
Smithmeyer  v.  U.  S.,  147  U.  S.  842  ;  Blatchpord,  J.,  1893. 

2.  No  Jurisdiction  in  Tort  Cases. — The  owner  of  letters  patent,  who 
Bets  up  in  the  Court  of  Claims  that  a  contractor  with  th.e  Unitea  States  has 
made  use  of  the  patented  invention  in  the  execution  of  his  contract  without 
compensation  to  the  claimant,  and  against  his  protest,  whereby  there  was  a 
wrongful  appropriation  of  the  patent  by  the  United  States,  for  their  sole 
use  and  benefit,  and  that  a  right  has  accrued  to  him  to  recover  of  the  United 
States  the  damages  thus  done  to  him,  to  be  measured  by  the  saving  or  profit 
made  by  the  United  States,  thereby  sets  up  a  claim  in  tort,  of  which  the 
Court  of  Claims  has  no  jurisdiction.  Scnillinger  v.  U.  S.,  155  U,  S.  163  ; 
.Brewer,  J.  (Harlan,  Shiras,  JJ.,  Dist.),  1894. 

8.  Jurisdiction  in  Patent  Cases. — The  Court  of  Claims  has  no  jurisdic- 
tion of  a  case  of  infringement  of  letters  patent,  in  the  absence  of  anything 
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disclosing  a  contract,  as  the  use  would  be  a  tort,  not  cogniiable  by  such 
court ;  but  when  there  are  facts  which  tend  to  establish  a  contractual  rela- 
tion with  the  idea  of  compensation,  the  court  has  jurisdiction  and  may  fix 
the  amoxmt  of  royalty,  u,  S,  v.  Berdan  Fire-arms  Mfg.  Co. ;.  Berdan  Fire- 
arms Mfg.  Co.  V.  U.  S.J  150  U.  S.  552 ;  Brewer,  J.,  1895. 

4.  Appeal  from,  to  Supreme  Court. — No  appeal  from  findings  of  fact 
and  of  law  and  the  decision  of  the  Court  of  Claims  thereon,  made  upon  a 
claim  transmitted  to  it  by  the  head  of  a  department  with  the  consent  of 
the  claimant  and  reported  to  that  department  by  the  court  under  the  pro- 
visions of  the  act  of  March  3,  1887,  24  Stat.  505,  c.  859,  lies  to  this  court  on 
the  pui)  of  the  claimant.  In  re  Sanborn,  Petitioner,  148  U.  S.  222 ;  Shiras, 
J.,  1893. 

5.  Review  of,  by  Supreme  Court.— Findings  of  fact  by  the  Court  of 
Claims,  in  a  suit  which  Congress  has  authorized  it  to  take  jurisdiction  of  in 
equity,  may  be  reviewed  by  the  Supreme  Court.  United  States  v.  Old 
Settlers  ;  Old  Settlers  v.  United  States,  148  U.  S.  427  ;  Fuller,  C.  J.,  1893. 

6.  As  to  Finding  of  "  Loyalty  "^— Under  Act  March  3,  1888.— The 

act  of  March  3,  1888,  c.  Ill,  22  Stat.  804,  authorizing  the  Court  of  Claims  to 
hear  and  determine  the  claims  of  the  successors  of  A.,  for  cotton  alleged  to 
have  been  taken  from  him  in  Louisiana  by  the  authorities  of  the  United 
States  in  1863,  1864  and  1865,  made  the  establisliment  of  loyalty  in  fact,  as 
contradistinguished  from  innocence  in  law  produced  by  pardon,  a  pre- 
requisite  to  jurisdiction,  and  the  Court  of  Claims,  having  found  that  the 
claimant  was  not  thus  loyal,  properly  dismissed  the  petition.  AtistinT.  U.  S.^ 
155  U.  S.  417  ;  Fuller,  C.  J.,  1894. 

7.  Damages  under  Act  July  16,  1882.— The  owner  of  a  well,  on  land 
near  to  out  not  on  the  line  of  the  Washington  aqueduct,  which  was 
destroyed  in  the  construction  of  that  work,  may  recover  its  value  from  the 
United  States  in  the  Court  of  Claims  under  the  provisions  of  the  act  of  July 
15,  1882,  22  Stat.  168,  c.  294.  U.  S.  v.  Alexander,  HSU.  S.  186  ;  Shiras,  J., 
1893  ;  U.  S.  V.  Tniesdell,  148  U.  S.  100 ;  Shiras,  J.,  1898. 

8.  When  it  may  Grant  "New  Trial.— The  Court  of  Claims  under  U.  S. 
Rev.  Stat.,  §  1088,  lias  power  to  grant  a  new  trial  at  a  term  subsequent  to 
that  at  which  the  judgment  was  rendered,  on  a  motion  on  behalf  of  the 
United  States.    Belknap  v.  U.  S„  150  U.  S.  588 ;  Brewer,  J.,  1893. 

9.  Powers  under  Act  January  17,  1887.— Tlie  Court  of  Claims  was 
not  estopped  by  the  recitals  in  the  act  of  January  17,  1887, 24  Stat.  358,  c.  21, 
referring  this  case  to  it,  from  considering  the  question  of  the  title  of  the 
claimants  to  the  property  whose  value  is  sought  to  be  recovered.  Kinkead 
V.  U.  S.r  150 U.  S.  483 ;  Brown,  J.  (Shiras,  Field,  JJ.,  Dist.),  1898. 

10.  Finding  of  Faot  by— When  Reviewable.- A  finding  of  fact  by  the 
Court  of  Claims,  where  there  is  nothing  in  the  other  findings  or  elsewliere  in 
the  record  which  authorizes  this  court  to  go  behind  that  finding  and  con- 
clude that  there  was  error  in  respect  thereof,  will  not  be  re\'iewed  here. 
Talbert  v.  U.  S. ;  U.  S.  v.  Talhert,  155  U.  S.  45  ;  Fuller,  C.  J.,  1895. 

11.  No  Jurisdiction  of  War  Claims. — ^Tlie  Court  of  Claims  cannot  take 
judicial  cognizance  of  a  war  claim,  or  one  growing  out  of  the  appropriation 
of  property  by  the  army  while  engaged  in  the  suppression  of  the  rebellion, 
and  not  arising  upon  a  valid  contract,  express  or  implied,  made  when  such 
appropriation  occurred.  United  States  v.  Winchester,  etc..  Railroad,  163 
U.  S.  244 ;  Harlan,  J.  (Shiras,  J.,  dissenting). 

12.  Claims  against  Executive  Department.— Any  claim  made  against  an 
executive  department  may  be  transmitted  to  the  Court  of  Claims  by  the 
head  of  such  department  under  Rev.  Stat.,  §  1063,  for  final  adjudication,  when 
such  claim  involves  disputed  facts  or  controverted  questions  of  law^,  and  where 
the  amount  exceeds  three  thousand  dollars ;  provided  it  be  not  barred  by 
limitation,  and  be  one  of  which,  by  reason  of  its  subject-matter  and  char- 
acter, that  court  could  take  judicial  cognizance  at  the  voluntary  suit  of  tlie 
claimant.     U.  S.  v.  New  York,  160  U.  S.  598  ;  Harlan,  J.,  1896. 
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13.  Under  Bev.  Stat..  §  1063.— Any  claim  embraced  by  the  Rev.  Stat., 
§  1063,  without  regard  to  amount  and  whether  the  claimant  consents  or  not, 
may  be  transmitted  under  the  act  of  March  8,  1883,  c.  116,  to  the  Court  of 
Claims  by  the  head  of  the  executive  department  in  which  it  is  i)ending,  for 
a  report  to  such  department  of  facts  and  conclusions  of  law  for  '*  its  guid- 
ance and  action."    Same  Case, 

li  Bights  not  Impaired  by  Belay.— As  the  claim  of  the  State  of  New 
York,  the  subject  of  controversy  in  this  case,  was  presented  to  the  Treasury 
Department  before  it  was  barred  by  limitation,  its  transmission  by  the  Sec- 
retary of  Treasury  to  the  Court  of  Claims  for  adjudication  was  only  a  con- 
tinuation of  the  original  proceeding  commenced  in  that  department  in  1862 ; 
and  the  delay  by  the  department  in  disposing  of  the  matter  before  the  expi- 
ration of  six  years  after  the  cause  of  action  accrued  could  not  impair  the 
rights  of  the  State.    Same  Case, 

13.  Indian  Depredations.— The  act  of  March  8,  1891,  c.  688,  concerning 
Indian  depredations,  confers  by  g  1,  clause  1,  no  jurisdiction  upon  the  Court 
of  Claims  to  adjudicate  upon  such  a  claim,  made  by  a  person  who  was  not  a 
citizen  of  the  United  States  at  the  time  when  the  injury  was  suffered, 
although  he  subsequently  became  so ;  nor  by  §  1,  clause  2,  unless  the  claim 
was  one  which  on  March  8,  1885,  had  either  been  examined  and  allowed  by 
tlie  Department  of  the  Interior,  or  was  pending  therein  for  examination. 
Johnson  V.  U,  5.,  160  U.  S.  546 ;  Brewer,  J.,  1896. 

16.  Indian  Af&irs. — ^Where  it  appears  that  the  Indians  who  committed  the 
injury  to  the  claimant  were  at  the  time  engaged  in  hostilities  against  the 
United  States,  the  Court  of  Claims  was  without  jurisdiction  to  render  a 
judgment  against  the  United  States,  even  though  the  hostilities  were  carried 
on  for  the  specialpurpose  of  resisting  the  opening  of  a  military  road.  Leigji- 
ton  V.  U,  5.,  161  tJ.  S.  291 ;  Brewer,  J.,  1896. 

IT.  Indian  Depredations. — ^When  a  petition  filed  in  the  Court  of  Claims 
alleges  that  a  depredation  was  committed  by  an  Indian  or  Indians  belonging 
to  a  tribe  in  amity  with  the  United  States,  it  becomes  the  duty  of  that  court 
to  inquire  as  to  the  truth  of  that  allegation  ;  and  if  it  appears  that  it  was 
committed  by  a  single  individual,  without  knowledge  or  consent  of  the  tribe, 
the  court  may  proc^d  to  render  jud^ent  for  the  damage.  But  if  the  tribe 
was  engaged  in  actual  hostilities  with  the  United  States,  the  judgment  of 
the  Court  of  Claims  must  be  that  the  allegation  of  the  petition  is  not' sus- 
tained, and  that  the  claim  is  not  one  within  its  province  to  adjudicate. 
Marks  y.  U.  S.,  161  U.  S.  297  ;  Brewer,  J.,  1896. 

11  Act  MftT^^  3,  1891 9  Construed. — ^The  provisions  in  the  act  of  March 
3, 1891,  c.  539,  26  Stat.  854,  **  to  establish  a  court  of  private  land  claims  and 
to  provide  for  the  settlement  of  private  land  claims  in  certain  states  and 
territories,"  authorizing  the  Supreme  Court  to  amend  the  proceedings  of 
the  court  below,  and  to  cause  additional  testimony  to  be  taken,  are  not 
mandatory,  but  only  empower  the  court  to  direct  further  proofs,  and  to 
amend  the  record  if  in  its  judgment  the  case  demands  its  mterjyosition  to 
that  effect.     U,  S.  v.  Coe,  155  U.  S.  76 ;  Fuller,  C.  J.,  1894. 

19.  Practioe  in. — A  party  who,  under  the  provisions  of  §  4  of  the  act  of 
March  3, 1891,  c.  538,  26  Stat.  853,  elects  to  reopen  before  the  Court  of  Claims 
a  case  under  that  act  heard  and  determined  by  the  Commissioner  of  Indian 
Affairs,  thereby  reopens  the  whole  case,  irrespective  of  the  decision  by  the 
commissioner,  and  assumes  the  burden  of  proof.  Leighton  v.  U,  S,y  1ft 
U.  S.  291 ;  Brewer,  J.,  1896. 

COiniT  OP  PBIVATE  LAH'D  CLAIMS,  1. 

1.  Confirmation  of  Mexican  Grants.— In  order  to  the  confirmation  of  a 
Mexican  grant  by  the  Court  of  Private  Land  Claims,  it  must  appear  not  only 
tliat  the  title  was  lawfully  and  rej^cularly  derived,  but  that,  if  the  grant  were 
not  complete  and  perfect,  the  claimant  could,  by  right  and  not  by  grace, 
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have  demanded  that  it  should  be  made  perfect  by  the  former  government, 
had  the  territory  not  been  acquired  by  the  United  States ;  and  by  the  treaty 
no  grant  could  be  considered  obli^tory  which  had  not  been  heretofore 
located.    Ainsa  v.  U.  S.,  161  U.  S.  208  ;  Fuller,  C.  J.,  1896. 

COUBTS  MARTIAL,  4. 

1.    What  is  Sufficient  Authentication  of  Proceedings  of.— The  pro- 
ceedings, findings,  and  sentence  of  a  court  martial  being  transmitted  to  the 


of  War,  the  proceedings  of  the  general  court  martial  in  the  foregoing  case 
have  been  forwarded  to  the  Secretary  of  War  for  the  action  of  the  President. 
The  proceedings,  findings,  and  sentence  are  approved,  and  the  sentence 
will  be  duly  executed."  Hddj  that  this  was  a  sufficient  authentication  of 
the  judgment  of  the  President,  and  that  there  was  no  ground  for  treating 
the  order  as  null  and  void  for  want  of  the  requisite  approval.  U.  S.  v. 
Fletcher;  Fletcher  v.  U,  S.,  148  U.  S.  84 ;  Fuller,  C.  J.,  1893 ;  Ide  v.  U.  S.. 
150  U.  S.  517 ;  Fuller,  C.  J.,  1893. 

See  Baoon  v.  Harris,  08  Fed.  Rep.  101. 

2.  Proceedings  of,  Not  Beviewable  hj  Habeas  Corpus.— The  decision 
and  sentence  of  a  court  martial,  having  jurisdiction  of  the  person  accu.sed 
and  of  the  offence  charged,  and  acting  within  the  scope  of  its  lawful  powers, 
cannot  ba  reviewed  or  set  aside  by  wnt  of  habeas  corpus,  Jofmson  v.  SayrCy 
158  U.  S.  109;  Gray,  J.,  1895. 

8.  Paymaster's  Clerk— Subject  to  Jurisdiction.— A  paymaster's  clerk 
in  the  navy,  regularly  appointed  and  assigned  to  duty  on  a  receiving  sliip, 
is  a  ^rson  in  the  naval  service  of  the  United  States,  subject  to  be  tried  and 
convicted,  and  to  be  sentenced  to  imprisonment  by  a  general  court-martial, 
for  a  violation  of  section  1624  of  the  Revised  Statutes  relating  to  embezzle- 
ment.   Same  Case, 

4.  To  Famish  Copy  of  Charges.— Rev.  Stat.,  g  1624,  reauiring  the  accused 
to  be  furnished  wifli  a  copy  of  charges  against  him  **  at  tne  time  he  is  put 
under  arrest,'*  refers  to  his  arrest  for  trial  by  the  court  martiaL    Same  Case. 

COVENANT. 

See :  Contracts,  67. 

Landlord  and  Tenant,  7. 

CREDIBILITY. 
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See :  Conflict  op  Laws,  18. 
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See  also :  Cercuit  Court  of  Appeals,  171-173. 
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I.  JURISDICTION,  1-3. 
II.  CRIMES,  4-49. 

ni.  ARREST  AND  COMMITMENT,  50-51. 
IV.  PRACTICE  AND  PLEADINGS,  52-76. 
V.  EVIDENCE,  77-102. 
VL  DEFENCES,  103-113. 
Vn.  PUNISHMENT  AND  SENTENCE,  114^123. 

L  JURISDICriON,  1-3. 

1.  Over  Offences  in  Indian  Country  and  Cherokee  Outlet.— P.  was  in- 
dicted in  the  United  States  District  Court  in  Logan  County,  Oklahoma  Terri- 
tory, for  horse-stealing  '*  at  and  within  that  part  of  the  Territory  of  Oklahoma 
attached  for  judicial  purposes  to  Logan  County,"  with  a  description  of  terri- 
tory that  included  part  of  Oklahoma  and  part  of  the  Cherokee  Outlet,  and 
it  was  held  that  horse-stealing  within  the  Indian  Country  of  Oklahoma  Ter- 
ritory was  not  an  offence  agamst  the  United  States,  but  as  to  the  Cherokee 
Outlet,  it  remained  Indian  Country  after  the  passage  of  the  act  of  May  2, 
1890,  and  such  an  offence  committed  there  was  an  offence  against  the  United 
States.    U,  S.  v.  Pridgeon,  153  U.  S.  48 ;  Jackson,  J.,  1894. 

8.  Over  If  egroes  among  TTiHifi.Ti  Nations.  —The  accused  was  a  negro,  bom 
in  slavery,  who  became  a  citizen  of  the  Cherokee  Nation  imder  the  treaty  of 
1866,  14  &t.  799,  801.  The  deceased,  alleged  to  have  been  murdered,  was  the 
illegitimate  child  of  a  Choctaw  Indian  by  a  negro  woman  who  was  not  his 
wife,  but  a  slave  in  the  Cherokee  Nation.  Meld,  that  for  the  purposes  of 
jurisdiction  the  accused  must  be  treated  as  a  member  of  the  Cherokee  Nation, 
bat  not  an  Indian,  and  the  deceased  as  a  colored  citizen  of  the  United 
States,  and  that  for  the  purposes  of  the  action  for  murder,  the  Circuit  Court 
of  the  United  States  had  jurisdiction.  Alberty  v.  United  States,  162  U .  S.  499 ; 
Brown,  J.,  1896. 

8.  Killing  by  an  Indian— Act  June  9,  18S8.~Under  act  of  Congress 
of  June  9th,  1888,  the  offence  of  killing  a  posse  guard  or  official  of  the 
United  States  by  an  Indian  is  within  the  jurisdiction  of  the  United  States, 
although  the  killing  occurred  when  the  deceased  was  not  actually  engaged 
in  performing  services.  Wright  <Sb  Wade  v.  U,  S.,  158  U.  S.  233 ;  White, 
J.,  18»5. 

n.  CRIMES,  4-14. 
1.  Conspiracy,  4-14. 

4.  Conspiracy— What  is. — ^While  the  law  will  not  take  cognizance  of  the 
mere  intent  on  the  part  of  a  person  to  inflict  injury  upon  the  rights  of 
others,  nevertheless  where  two  or  more  persons  combine  together  with  such 
intention,  it  is  illegal,  and  the  courts  will  take  cognizance  of  it.  Arthur  v. 
Oakes,  24  U.  S.  App.  240  (7th  Cir.) ;  Harlan,  J.,  1894. 

5.  What  Distinguishes  it  from  Trades  Unions.— The  act  of  Congress 
of  June  29,  1886  (24  Stat.  86,  c.  567),  declaring  national  trades  unions  legal, 
and  permitting  their  incorporation,  does  not  apply  to  illegal  combinations 
employing  wrongful  methods,  injuring  the  rights  of  others.    Same  Case. 
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6.  Necessary  Averments. — In  a  prosecution  for  conspiracy  to  obstruct  the 
administration  of  justice  in  a  circuit  court  of  the  United  States,  the  indict- 
ment must  aver  in  terms  the  unlawful  purpose  of  conspiracy  to  obstruct  the 
due  administration  of  justice  in  the  United  States  Circuit  Court.  Pttti- 
hone  V.  U,  S.,  148  U.  S.  197 ;  Fuller,  C.  J.  (Brewer,  Brown,  JJ.,  Dist.), 
1893. 

If  any  essential  element  of  the  crime  is  omitted  in  the  indictment,  such  omission  cannot  be 
supplied,  by  implication j  U.  S.  v.  Taylor,  57  F.  R.  903  ;  In  re  Benson,  68  F.  R.  971 ;  Thomas  r. 
ClncinnaU  Ry.  Co.,  Qi  F.  R.  818. 

7.  When  Complete. — ^If  an  illegal  conspiracy  be  entered  into  within  the 
limits  of  the  United  States  and  within  the  jurisdiction  of  the  court,  the  crime 
is  complete  and  the  subsequent  overt  act  may  be  done  anywhere.  Dealy 
V.  U,  5.,  152  U.  S.  639 ;  Brewer,  J.,  181H. 

8.  Wrongful  Intent  Need  not  be  Executed.— It  is  ille^l  for  two  or  more 
persons  to  conspire  together  to  wrong  others  or  to  inflict  injury  upon  the 
rights  of  the  public,  and  to  constitute  conspiracy  it  is  not  necessary  that 
the  wrongful  intention  be  put  in  execution.  Arthur  v.  Oakes,  24  U.  S.  App. 
240  (7th  Cir.) ;  Harlan,  J.,  1894. 

9.  To  Stop  Mails. — On  the  trial  of  parties  charged  with  the  criminal  offence 
of  conspiring  to  stop  mails,  contemporary  telegrams  from  different  parts  of 
the  comitry,  announcing  the  stoppage  of  mail  trains,  are  admissible  in  evi- 
dence against  the  defendants  if  identified  and  brought  home  to  them.  So, 
too,  are  the  acts  and  representations  of  persons  not  parties  to  the  record, 
if  it  appears  that  they  were  made  in  carrying  or  attempting  to  carry  the 
conspiracy  into  effect.     Clune  v.  U,  S.,  159  U.  S.  590  ;  Brewer,  J.,  1895. 

10.  Suf9.oient  Averment. — ^A  conspiracy  to  commit  an  offence  against  the 
United  States  is  not  a  felonv  at  common  law ;  if  made  one  by  statute,  an 
indictment  is  not  defective  if  it  fails  to  aver  that  it  was  feloniously  entered 
into.  Although  under  Rev.  Stat.,  §5440,  the  fact  of  conspiring  must  be 
charged  against  all  the  conspirators,  tlie  doing  of  the  overt  acts  in 
furtherance  of  the  conspiracy  need  be  charged  only  against  those  who 
comndtted  them.  Bannon  and  Mulkey  v.  U,  S.,  156  tJ.  S.  464 :  Brown.  J.. 
1895. 

11.  To  Defraud— A vermentB.— In  charging  a  conspiracy  to  defmud  the 
United  States  of  large  tracts  of  land  by  means  of  false  and  fictitious  entries 
under  the  homestead  laws,  it  is  not  necessary  to  specify  the  tracts  by 
number  of  section,  township,  and  range — **  entries"  in  the  charge  meaning 
the  proceedings  as  a  whole  to  complete  the  transfer  of  title.  Dealv  v.  U.  S„ 
152 U.  S.  539  ;  Brewer,  J.,  1894. 

13.  Peaceable  Assemblage  is  not  Conspiracy.— Tlie  right  is  not  denied  to 
employ^  to  peacefully  assemble  and  argue  and  persuade  concerning  a  re- 
duction in  wages  with  the  expectation  of  a  strike,  and  the  employes  will 
not  be  charged  with  any  loss  resulting  fi-om  their  quitting  work.  Arthur  v. 
Oakes,  24  U.  S.  Cir.  App.  240  (7th  Cir.) ;  Harlan,  J.,  1894. 

13.  In  Wisconsin.— Combinations  and  conspiracies  are  public  offences  in 
the  State  of  Wisconsin,  as  well  as  being  illegal  at  common  law.  Same 
Case. 

14.  Introducing  Beer  among  Indians.— A  man  who  introduces  lager 
beer  among  the  Clioctaw  Nation  cannot  be  indicted  under  Rev.  Stat.,  ^  2139, 
for  introducing  spirituous  liq^uors  into  the  Indian  Country,  as  lager  beer  i«»  not 

V.!Pi?*^^P^  ^^^^^^ ''  nor  *'  wine  "  within  the  above  statute.    Sarlla  v.  U.  5., 
152  U.  S,  570 ;  Shiras,  J.,  1894. 

2.  Unlawful  Use  of  Mails,  15-26. 

15.  Using  Mails  for  IiOttery  Purposes.— Indictment  charged  defendants 
with  sending  through  the  mails  matter  concerning  a  lottery.  It  con  tained  no 
averment  of  the  methods  of  business  of  the  company.    Such  evidence  for 
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the  puq)ose  of  showing  that  fact  was  held  admissible  on  behalf  of  the 
Oovemment.    MacdoncSd  v.  U,  S.,  24  U.  S.  App.  25  (7th  Cir.);  Woods,  J., 

16.  Lotteries— Using  MaiLs  for.— Under  Rev.  Stat.,  §  3894,  as  amended  by 
the  act  of  Sept.  19. 1»90.  c.  906(2(5  Stat.  465),  in  regard  to  the  carriage  of  lot- 
tery matter  in  the  mail,  it  is  an  offence  to  cauce  a  lottery  circular,  mailed  at 
the  city  of  New  York,  and  addressed  there  to  a  person  in  Illinois,  to  be  de- 
liTeredto  such  person  in  Illinois,  by  mail,  and  an  indictment  for  so  doing  is 
triable  in  Illinois.  Honier  v.  U.  S.  {No.  1),  148  U.  S.  207 ;  Blatchford, 
J.,  1892. 

17.  Lottery— Certain  Bonds  of  Austria  Held  to  Come  Within.— Certain 
bonds  issued  by  the  Government  of  Austria,  held  to  represent  a  *^  lottery  or 
similar  scheme/'  within  the  meaning  of  §  8894  of  the  Rev.  Stat.,  as  enacted 
bj  the  act  of  Sept.  19,  1890,  c.  908  (26  Stat.  405),  and  a  given  circuhir  held 
to  be  a  '*  circular,  concerning  any  lottery,  so-called  gift,  concert,  or  other 
similar  enterprise  offering  prizes  dependent  upon  lot  or  chance,"  within  the 
meaning  of  said  ^  3894 ;  and  the  said  circular  /teZc2  to  constitute  a  *'  list  of  the 
drawings  at  any  lottery  or  similar  scheme,"  within  the  meaning  of  said  g  8894. 
Homer  v.  U.  S.,  147  U.  S.,  449  ;   Blatchford,  J.,  1898. 

IS.  Scheme  to  Defraud  through  Post-offlce.~In  an  indictment  and 
prosecution  under  Rev.  Stat.,  ^  5480,  as  amended  by  act  of  March  2,  1889.  c. 
393,  for  a  conspiracy  to  defraua  by  means  of  the  post-office,  it  must  be  charged 
and  established  by  evidence  that  the  persons  charged  devised  the  scheme  to 
defraud,  which  they  intended  to  effect  through  the  post-office,  and  that  in 
carrying  out  the  scheme  they  must  have  either  deposited  a  letter  or  packet 
in  the  poet-office,  or  received  one  therefrom.  StoKesv.  V.  <S.,  157  U.  8.  187 ; 
Bbown,  J.,  1895. 

19.  Opening  Letters  by  a  Post-office  Inspector.— Where  correspondence 
is  carried  on  by  a  post-office  inspector  with  a  person  accused  of  a  violation  of 
the  provisions  of  the  Revised  Statutes  U.  S.  3898,  touching  the  mailing  of  ob- 
scene, lewd,  or  lascivious  books,  pamphlets,  pictures,  etc.,  solely  for  the  pur- 
pose of  obtaining  evidence  from  nim  upon  which  to  base  a  prosecution  there- 
for, the  opening  of  a  sealed  letter  from  the  accused  in  answer  to  a  letter 
written  and  signed  by  such  inspector  under  an  assumed  and  fictitious  name 
and  address  is  not  an  offence  within  the  provisions  of  the  statute  which  for- 
bids a  person  from  opening  any  letter  or  sealed  matter  of  the  first  class  not 
addressed  to  himself.  Andrews  v.  United  States,  162  U.  S.  420 ;  Shibas,  J., 
1896. 

20.  Using  Mails  for  Carrying  Obscene  Literature.— Under  act  of  Sept. 
36, 1888,  c.  1039,  25  Stat.  496,  it  is  proper  in  an  indictment  for  committmg 
the  offence  prohibited  by  that  act,  to  allege  the  possession  of  obscene,  lewd, 
or  lascivious  books  and  pictures  as  a  statement  tending  to  interpret  a  letter 
written  and  posted  in  violation  of  that  act,  not  in  itself  obscene,  but  which 
conveyed  information  in  respect  to  the  place  where  and  person  from 
whona  such  pictures  could  be  obtained.  Grimm  v.  U.  S.,  156  U.  S.  604 ; 
Brewer,  J.,  1895. 


21 .  Mailing  Obscene  Matter  .—The  mailing  of  a  private  sealed  letter  contain- 
ing obscene  matter  in  an  enveloi)e  on  whicii  no  writing  appears  but  the  name 
and  address  is  an  offence  under  Rev.  Stat.  U.  S.  8898.  Andrews  v.  United 
States,  162  U.  S.  420  ;  Shiras,  J.,  1896. 

Following  Grimm  y.  United  States,  supra, 

22.  Mailing  Obscene  Matter— When  Crime  is  Complete.— The  inquiry 
in  proceedings  under  Rev.  Stat,  §8898,  is  whether  the  paper  charged  to  have 
b^n  obscene,  lewd,  and  lascivious  was  in  fact  of  that  chaittcter,  and  if  it 
was  of  that  character  and  was  deposited  in  the  mail  by  one  who  knew  or  had 
notice  at  the  time  of  its  contents,  the  offence  is  complete,  although  the  de- 
fendant himself  did  not  refi»rd  the  paper  as  one  that  the  statute  forbade  to 
be  carried  in  the  mails.  Rosen  v.  r.  S.,  161  U.  S.  29 ;  Harlan,  J.  (White, 
SmsAs,  JJ.,  Dist.),  1890. 
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23.  Illegal  Use  of  Mails  by  Answering  Decoy  Letter.— When  a  goTem- 
ment  detective,  suspectiug  that  a  person  is  engaged  in  a  business  offensive 
to  good  morals,  seeks  information  under  an  assumed  name  directiv  from 
him,  and  that  person  responds  thereto,  he  violates  a  law  of  the  United  Stetes 
by  using  the  mails  to  convey  such  information.  Orimm  v.  U.  8,,  156  U.  S. 
G04 ;  Breweb,  J.,  1895. 

24.  Using  Mails  for  Fraudulent  Purposes— When  Crime  is  Com- 
plete.— ^The  offence  described  in  the  statute  is  committed  where  the  con- 
triver of  a  scheme  to  defraud,  with  a  view  of  executing  it,  deposits  letters  in 
the  post-oflSce  which  he  thinks  may  assist  in  carrying  it  into  effect,  whether 

•  they  are  so  effective  or  not.  Durland  v.  U.  S,,  161  U.  S.  306  ;  Brewer,  J., 
1896. 

25.  §  5480  of  Bev.  Stat.  Construed.— The  provision  in  Eev.  Stat.,§54b0, 
as  amended  by  the  act  of  March  2,  1889,  c.  398,  25  Stat.  878,  includes  every- 
thing designed  to  defraud  by  representations  as  to  the  past  or  present,  or  sug- 
gestions or  promises  as  to  the  future,  and  it  was  enacted  for  protecting  tlie 
public  against  all  intentional  efforts  to  despoil,  and  to  prevent  the  poet-office 
from  being  used  to  carry  them  into  effect.    Same  Case, 

26.  Stealing  firom  the  Mails.— The  term  **  branch  post-office,'*  as  employed 
in  Rev.  Stat.,  §§  5467,  5469,  includes  every  place  within  such  office  where 
letters  are  kept  in  the  regular  course  of  business,  for  reception,  stamping,  as- 
sorting, or  delivery.    Ooode  v.  U.  S.,  159  U.  S.  663 ;  Brown,  J.,  1805. 

8.  Bank  Frauds,  27-80. 

27.  Deftaudin^  National  Bank.— An  indictment  on  Rev.  Stat,  §  5209,  is 
sufficient  which  avers  that  the  defendant  was  president  of  a  national  bank- 
ing association  ;  that  by  virtue  of  his  office  he  received  and  took  into  his 
possession  certain  bonds,  the  property  of  the  association,  and  that  with  in- 
tent to  injure  and  defraud  the  association  he  embezzled  the  bonds  and  con- 
verted them  to  his  own  use.    Claaasen  v.  U.  S.,  142  U.  S.  140 ;  Gray,  J.,  1802. 

Bee  U.  S.  y.  Potter,  56  F.  R.  101. 

28.  Good  Allegation.— An  indictment  under  section  5209  of  the  U.  S.  Rev. 
Stat.,  which  charges  the  defendant  with  knowingly  aiding  and  abetting  a 
bank  cashier  to  defraud  the  bank  for  the  defendant's  use  by  discounting 
with  the  bank's  money  a  worthless  note  made  by  defendant,  and  whidi 
was  never  paid,  is  gooa,  as  the  crime  charged  to  have  been  committed  is 
stated  with  precision  and  certainty.  Evans  v.  U.  5.,  153  U.  S.  584  ;  Bro^vx, 
J.  (Field,  J.,  Dist.),  1894 ;  Evans  v.  U,  S,  (No.  ^),  153  U.  S.  608 ;  Brown,  J. 
(Field,  J.,  Dist.),  1896. 

29.  Sufficient  Averment.— A  charge  in  an  indictment  that  the  defendant, 
president  of  a  national  bank,  unlawfully,  knowingly,  and  wilfully  certified  a 
check,  drawn  upon  the  bank,  and  that  drawer  did  not  then  have  in  deposit 
with  the  bank  an  amount  of  money  equal  to  the  amotmt  specified  in  the 
check,  is  a  sufficient  averment  of  the  offence  described  in  Rev.  Stat.,  §  5208, 
and  punished  by  act  of  July  12,  1882,  c.  290,  22  Stat.  162,  106.  While  it  is 
true  that  in  an  indictment  for  a  statutory  offence  it  is  not  al^^ays  sufficient 
to  use  simply  the  language  of  the  statute  in  describing  the  oflfence,  yet  if 
such  language  is  fully  descriptive  of  the  offence,  it  is  sufficient.  Potter  v. 
U.  S.,  155  U.  S.  438 ;  Brewer,  J.,  1894. 

30.  False  Entry  in  Bank  Report.— In  an  indictment  against  the  president 
and  the  assistant  cashier  of  a  national  bank  for  making  a  false  entry  iu  a 
report,  under  Rev.  Stat.,  §  5209,  the  report  need  not  be  described  with' tech- 
nical accuracy,  nor  is  it  necessary  to  allege  that  it  was  verified  by  the  oath 
of  the  president  or  cashier,  or  attested  by  the  signature  of  the  directors. 
The  true  test  in  such  a  case  is,  whether  it  contains  every  element  of  the 
offence  charged,  and  whether  it  sufficiently  apprises  the  defendant  of  what 
he  must  be  prepared  to  meet.  Cochran  and  Sayre  v.  U.  S.,  157  U.  S.  286; 
Brown,  J.,  1895. 
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4.  SmuogLINO,  31-82. 

31.  Smiiggling. — ^A  charge  that  the  defendant  wilfully,  unlawfully,  and 
knowingly,  and  with  intent  to  defraud  the  revenues  of  the  United  States, 
smuggled  into  the  United  States  prepared  opium,  is  a  sufficient  allegation  of 
teienter  on  the  part  of  the  defendant,  and  after  verdict  all  objections  which 
nin  to  the  mere  form  of  the  indictment  are  considered  waived.  Dunbar 
T.  U,  5.,  156  U.  S.  185 ;  Brewer,  J.  (Field,  J.,  Dist.),  1895. 

32.  Smuggling  Opium— Sufflcient  Description.— In  an  indictment  for 
smuggling  opium,  a  description  of  tlie  property  as  '*  prepared  opium,  subject 
to  duty  by  law,  to-wit,  the  duty  of  twelve  dollars  per  pound,"  is  a  sufficient 
description  of  the  property  under  paragraph  48  of  g  1  of  the  Tariff  Act  of 
October  1, 1800,  c.  1244. 26  Stat.  567.  And  it  is  no  objec^tion  to  the  sufficiency 
of  the  description  that  it  is  so  broad  as  to  include  more  than  one  specific 
article.    Same  Case, 

5.  Election  Frauds,  88-^. 

S3.  Election  Fraud. — An  indictment  under  Rev.  Stat.,  g  5511,  charging  that 
the  accused  at  the  time  named  carried  away  and  secreted  the  ballot-box 
containing  ballots  cast  for  a  representative  in  Congress,  and  that  he  assisted 
in  the  forcible  and  unlawful  seizure,  canying  away,  and  secreting  of  said 
ballot-box,  charges  but  one  offence,  although  the  trial  court  may,  on  motion, 
compel  the  prosecutor  to  state  for  which  offence  he  would  proceed  against 
the  accused.    Connors  v.  U.  5.,  158  U.  S.  408 ;  Harlan,  J.,  1805. 

U.  Fraudulent  Voting. — A  count  in  an  indictment  under  Rev.  Stat.,  §  5511, 
which  charges  that  the  defendant  did  then  and  there  unlawfully,  knowingly, 
and  feloniously  vote  at  said  election  for  a  candidate  for  representative  in  the 
Congress  of  the  United  States,  more  than  once,  describes  the  offence  suffi- 
ciently, and  the  election  is  sufficiently  described  by  reference  to  a  date  in  a 
previous  count  in  the  indictment.  Beitz  v.  U,  5.,  153  U.  S.  808  ;  Hart. AN, 
J.,  1894. 

6.  Miscellaneous,  85-49. 

35.  "  Fleeing  from  Justioe." — In  order  to  come  within  the  exception  of 
''fleeing  from  justice,"  in  section  1045  of  the  Rev.  Stat.,  concerning  the 
time  after  the  commission  of  an  offence  within  which  an  indictment  must 
be  found,  it  is  sufficient  that  there  is  a  flight  with  the  intention  of  avoiding 
prosecution,  wliether  a  prosecution  has  or  has  not  been  begun.  Streep 
V.  U.  S.,  160  U.  S.  128 ;  Gray,  J.,  1895. 

36.  "  Fleeing  flrom  Justice."— In  order  to  constitute  **  fleeing  from  justice," 
within  the  meaning  of  section  1045  of  the  Rev.  Stat.,  it  is  not  necessary  that 
there  should  be  an  intent  to  avoid  the  justice  of  the  United  States  ;  but  it  is 
sufficient  that  tliere  is  an  intent  to  avoid  the  justice  of  the  state  having 
jurisdiction  over  the  same  act.    Sanie  Case, 

37.  Gkambling  Contract  for  Future  Belivery  of  Stocks.— Contracts 
for  the  future  delivery  of  stocks  which  at  the  time  of  sale  are  not  in  the 
possession  of  the  vendor  are  not  void  and  illegal  as  gambling  transactions,  if, 
at  the  time  of  bargaining,  an  actual  delivery  of  the  stocks  was  contemplated 
by  one  of  the  parties  by  securing  the  stocks  before  the  time  stipulated  for 
delivery.    Bibb  v.  Allen,  149  U.  S.  481 ;  Jackson,  J.,  1893. 

See  Xorrisfley  r.  Broomal,  87  Neb.  784. 

38.  Pledge  ot  Stock— How  AjQTected  by  Embezzlement  of  Pledgor.— 
A.,  the  president  of  a  private  coqjoration,  borrowed  sums  of  monev  at  two 
different  times  of  B.,  giving,  as  security,  two  assignments  of  stock  of  his 
company.  It  aj^peared  that  the  legal  notice  in  compliance  with  the  statutes 
had  not  been  given,  though  the  treasurer  of  the  corporation  incidentally 
discovered  tliat  the  pledge  of  stock  had  been  made.  After  giving  the  first 
note  and  pledge,  and  before  he  gave  the  second,  A.  embezzled.  In  an  action 
by  B.  against  the  corporation,  held,  that  the  first  pledge  of  stock,  which  was 
made  before  A.  embezzled  the  funds,  and  which  a  short  time  before  was 
incidentally  discovered  by  the  treasurer  of  the  corporation,  was  a  valid  one, 
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and  that  since  the  second  was  not  made  until  after  A.  had  embezzled  more 
than  that  amount,  it  was  invalid.  Hotchkiss  <Sb  Upson  Co.  v.  Union  NcU. 
Bank,  37  U.  S.  App.  86  (6th  Cir.);  Severens,  J.,  1895. 

39.  Murder  or  Manslaughter— Depends  on  Circumstances. — If  a  person 
has  had  an  angry  altercation  with  another  person,  such  as  to  lead  him  to 
believe  that  he  may  require  the  means  of  self-defence  in  case  of  another 
encounter,  he  may  be  justified,  in  the  eye  of  the  law,  in  arming  himself  for 
self-defence ;  and  if,  on  meeting  his  adversarv  on  a  subsequent  occasion,  he 
kills  him,  but  not  in  necessary  self-defence,  his  crime  may  be  tliat  of  man- 
slaughter or  murder,  as  tlie  circumstances  on  the  occasion  of  killing  make 
it  one  or  the  other,  the  fact  that  he  armed  himself  previously  not  aggravat- 
ing the  crime.    Oourko  v.  U,  S.,  158  U.  S.  183 ;  Harlan,  J.,  1894. 

40.  Overcharge  of  Pension  Claim  Fees. — ^The  offence  against  the  act  of 
June  27,  1890,  c.  634,  26  Stat.  182,  is  committed  when  a  sum  greater  than  ten 
dollars  has  been  taken,  regardless  of  the  fact  whether  the  pension  has  or  has 
not  been  received,  and  it  is  not  necessary  to  aver  a  demana  for  the  return  of 
the  money  wrongfully  token.  A  description  of  the  defendant  as  a  lawyer 
is  sufficient.    jFV&We  v.  U  8,,  157  U.  S.  160 ;  Brewer,  J.,  1895. 

41.  Withholding  Pension  Money.— -For  the  committing  of  the  offence 
under  Rev.  Stat.,  §  4786  (as  amended  by  the  act  of  July  4,  1884,  c.  181,  §  4, 
28  Stat.  98,  101),  of  wrongfully  withholding  from  a  pensioner  the  whole  or 
any  part  of  the  pension  due  him,  an  actual  withholding  of  the  money  before 
it  reaches  the  hands  of  the  pensioner  is  essential.  It  is  not  enough  that  it  is 
fraudulently  obtained  from  liim,  aft^r  it  had  reached  his  hands.  BaUew  v. 
U.  5.,  160  IJ.  S.  187 ;  White,  J.,  1896. 

42.  Indictment  for  Perjury.— The  indictment  for  perjury  in  this  case 
stated,  in  every  substantial  particular,  an  offence  against  the  laws  of  the 
United  States  under  Rev.  Stat.  5396.  BucUin  v.  U,  S.  (2),  159  U.  S,  682 ; 
Harlan,  J.,  1895. 

43.  Strikes— 19'ot  Illegal. — Quere^  whether  an  organization  of  employes 
having  for  its  object  the  withdrawal  of  members  from  employment,  in  case 
of  a  reduction  in  wages,  constitutes  a  strike.  Should  the  foregoing  be  con- 
sidered a  strike,  nevertheless  it  is  of  such  a  nature  as  is  neither  illegal  nor 
criminal.    Arthur  v.  Oakes,  24  U.  S.  App.  240  (7th  Cir.);  Harlan,  J.,  1894. 

44.  Aiding  and  Abetting  an  Officer. — Aiding  and  abetting  an  officer  of  a 
national  bank  in  committing  offences  under  section  5209  Revised  Statutes, 
may  be  committed  by  persons  not  officers  or  agents  of  tho  bank,  and  an 
indictment  against  such  persons  need  not  aver  that  they  were  officers  of  the 
bank  or  occupied  any  special  relation  to  it  when  the  offence  was  committed, 
nor  is  it  necessary  to  state  the  particulars  of  the  incitement  or  of  the  aid 
or  assistance.    Coffin  v.  U,  8.,  156  U.  S.  432 ;  White,  J.,  1895. 

45.  Wrongflil  Intent  Coupled  with  WrongiVil  Act.— A  bank  president, 
not  acting  in  good  faith,  has  no  right  to  permit  over-drafts  when  he  does  not 
believe,  and  lias  no  reasonable  ground  to  believe,  that  the  moneys  can  be 
repaid  ;  and  if,  coupled  with  such  wrongful  act,  tho  proof  establisiies  tliat 
he  intended  by  the  transaction  to  injure  and  defraud  the  bank,  the  wrongful 
act  becomes  a  crime.  Coffin  v.  United  States,  162  U.  S.  664 ;  Whttk,  J., 
1896. 

46.  Necessary  Averments  against  One  Aiding  and  Abetting. — ^Tlie 
various  counts  in  an  indictment  charged  A.  with  having  (in  violation  of  sec- 
tion 5209  of  the  U.  S.  Revised  Statutes)  aided  and  abetted  one  B.,  as  president 
of  a  national  bank,  in  criminal  misapplication  of  the  moneys,  funds,  and 
credits  of  that  bank,  etc.  Held,  that  the  statement  was  that  the  acts  charged 
against  B.  were  done  by  him  as  such  president,  and  tliat  the  aiding  %nd  abet- 
ting was  also  done  by  assisting  him  in  such  official  capacity ;  that  such 
offence  of  aiding  and  abetting  may,  imder  such  section,  be  committed  by 
persons  who  are  not  officers  or  agents  of  the  bank ;  and,  consequently,  that 
it  is  not  necessary  to  aver  in  an  indictment  against  such  an  aider  and 
abettor  tliat  lie  was  an  officer  of  the  bank  or  occupied  any  specific  relation 
to  it  when  committing  the  offence.    8ame  Case, 

Affirming  Coffln  ▼.  United  States,  160  U.  S.  48S. 
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47.  Charitable  InstitutionB— How  fkr  Liable  for  Wrong  Committed 
by  Employes. — Persons  who  furnish  hospital  accommodations  and  medical 
aUendanoe  not  for  the  purpose  of  gain  but  from  ciiarity,  or  in  the  course  of 
administration  of  a  charitable  enterprise,  are  not  liable  for  the  malpractice 
of  the  physicians,  or  the  negligence  of  attendants  whom  they  employ,  but 
are  responsible  only  for  their  own  want  of  ordinary  care  in  selecting  them. 
Union  Pacific  Ry,  v.  Artist,  19  U.  S.  App.  612  (8th  Cir.)  ;  Sanborn,  J.,  18»4. 

48.  False  Imprisonment— Taking  Prisoner  Out  of  Jurisdiction.— 
Where  a  railway  company  procured  a  warrant  for  plaintiff's  arrest,  from  a 
judge  having  jurisdiction,  and  where  the  sheriff  to  whom  it  was  directed 
took  him  outside  of  his  county  for  identification,  held  not  to  constitute  tres- 
pass for  which  defendant  would  be  liable  for  false  imprisonment.  Knight  v. 
International  <fc  (?.  N,  R.  Co,,  28  U.  S.  App.  856  {5th  Cir.) ;  Pakdkk,  J., 
1894. 

See  Powers  T.  Chesapeake  &  O.Ry.  Co.,  65  F.  R.  184. 

49.  Prisoner  Besponsible  for  Embezzlement  to  Postmaster,  not  to 
Government. — On  the  trial  of  F.,  under  an  indictment  for  embezzlement  of 
money  received  as  assistant  postmaster,  the  court  was  requested  to  charge 
tliat  the  embezzlement  must  oe  proved  to  liave  taken  place  without  the  con- 
sent of  defendant  s  principal.  It  was  claimed  that  as  the  indictment  failed 
to  charge  that  the  defendant  embezzled  any  money  without  the  consent  of 
his  principal,  and  as  the  postmaster  employed  the  defendant,  the  defendant's 
responsibility  was  to  the  postmaster,  and  not  to  the  government.  Charge  re- 
fused.   Faiist  Y.  The  United  States,  168  U.  S.  458  ;  Shiras,  J.,  1896. 

in.  ARREST  AND  COMlVilTMENT,  50-61. 

50.  Warrant  must  be  Speoiflo  and  Definite.— A  warrant  of  a  commis- 
sioner of  a  circuit  court  of  the  United  States,  commanding  the  arrest  of  a 
person  of  a  certain  name,  not  otherwise  designating  or  describing  him,  upon 
a  charge  of  murder,  will  not  justify  the  arrest  of  a  person  who  has  never 
been  known  or  called  by  that  name,  notwithstanding  the  commissioner  tes- 
tifies that  he  was  the  person  intended.  West  v.  Cabell,  158  U .  S.  78  ;  Gray,  J., 
18»4. 

51.  Extradition— -Snffioiency  ofPapers— Alabama.— P.,  being  arrested  in 
Texas  on  a  requisition  from  the  governor  of  Alabama  for  his  extradition  for 
trial  in  Alabama,  on  an  indictment  for  embezzlement  and  larceny,  teu^ht 
his  discharge  through  a  writ  of  habeas  corpus,  on  the  ground  of  the  invalidity 
of  the  indictment  under  the  laws  of  Alabama.  The  Texas  court  pro])erly 
decided  that  as  it  appeared  that  he  was  charged  by  an  indictment  with  the 
commission  of  an  offence  in  Alabama,  and  as  all  the  rec^uisites  for  his  extra- 
dition had  been  complied  with,  he  should  be  extradited.  It  was  for  the 
Alabama  court  to  dcciae  whether  the  indictment  was  sufficient,  and  whether 
the  statute  violated  the  Federal  Constitution.  Pearce  v.  Texas,  155  U.  S. 
311 ;  FULLEE,  C.  J.,  1894. 

IV.  PRACTICE  AND  PLEADINGS,  52-76. 

52.  Proceeding  to  Trial  before  Filing  the  Transcript.— It  is  not  error  in 
Utah  to  proceed  to  trial  of  a  person  accused  of  murder  before  the  filing  of 
the  transcript  of  the  preliminary  examination  had  under  tlio  Compiled  Laws 
of  Utah,  §  4883.     Thiede  v.  Utah  Terntory,  159  U.  S.  510 ;  Brewer,  J.,  1895. 

53.  Delivery  of  Indictment  to  Accused  Two  Days  before  Trial— Utah. 
— ^The  provision  in  Rev.  Stat.,  §  1033,  that  the  defendant  in  a  capital  case  is 
entitled  to  have  delivered  to  him,  at  least  two  entire  days  before  the  trial,  a 
copy  of  the  indictment  and  a  list  of  the  witnesses  to  be  produced  on  the  trial 
does  not  control  the  practice  and  procedure  of  the  local  courts  of  Utah. 

Sajne  Case, 

51.  Privileges  of  Accused— List  of  Witnesses.— Under  section  1033  of  the 
Revised  Statutes,  any  person  indicted  for  a  capital  offence  has  the  right  to 
have  delivered  to  him,  at  least  two  days  before  the  trial,  a  list  of  the  wit- 
nesses to  be  produced  on  the  trial  for  the  purpose  of  proving  the  indictment ; 
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and  if  he  seasonably  claims  this  ri^ht,  it  is  error  to  put  him  on  trial,  and  to 
allow  witnesses  to  testify  against  liim,  w^ithout  having  previously'  delivered 
to  him  such  a  list ;  and  it  seems  that  the  error  is  not  cured  by  his  acquittal 
of  the  capital  offence,  and  conviction  of  a  lesser  offence  charged  in  the  same 
indictment.    Logan  v.  U.  S.,  144  U.  S.  268  ;  Gray,  J.,  18»2. 

55.  Number  of  Challenges  Allowed.— A  person  indicted  for  robbing  a 
mail  carrier  of  a  re^tered  package  and  of  putting  the  carrier  in  jeopardy  of 
his  life  in  effecting  it,  is  entitled  to  ten  peremptory  challenges  imder  Kev. 
Stat.,  §  819.    Harrison  v.  United  States,  163  U.  S.  140  ;  Fuller,  C.  J. 

56.  Suf9.oienoy  of  Indictment.— When  a  prisoner  is  indicted  in  a  state 
court  for  murder,  it  is  for  the  courts  of  the  state  to  decide  whether  the  in- 
dictment sufficiently  charges  that  crime  in  the  first  degree.  Bergemann  v. 
Backer,  157  U.  S.  655 ;  Harlan,  J.,  1895. 

57.  The  Same. — One  count  in  an  indictment  may  refer  to  matter  in  a  previous 
count  so  as  to  avoid  unnecessary  repetition  ;  and  if  the  previous  count  be  de- 
fective oris  rejected,  that  circumstance  will  not  vitiate  the  remaining  counts, 
if  the  reference  be  sufficiently  full  to  incorpomte  the  matter  going  before 
with  tliat  in  the  count  in  which  the  reference  is  made.  A  count  in  an  in- 
dictment under  section  5421,  Rev.  Stat.  U.  S.,  which  cliarges  that  the  de- 
fendant did  certain  specified  things,  and  each  of  them,  the  doing  of  which 
and  of  each  of  which  was  prohibited  bpr  statute,  and  also  that  he  caused  the 
doing  of  such  things  and  each  of  them,  is  not  defective  so  as  to  require  that 
judgment  upon  it  to  be  arrested  ;  and  there  may  be  a  verdict  of  ^ruilty  upon 
proof  that  the  accused  had  done  any  one  of  the  things  constituting  a  sub- 
stantial crime  under  the  statute.  Grain  v.  United  States,  162  U.  S.  625 ; 
Harlan,  J.,  1896. 

58.  The  Same. — ^When  the  principal  offender  in  the  commission  of  the 
offence  made  criminal  by  Rev.  Stat.  U.  S.,  §  5209,  and  the  aider  and  abettor 
were  both  actuated  by  the  criminal  intent  si)ecified  in  the  statute,  it  is 
immaterial  that  the  principal  offender  should  be  further  charged  in  the  in- 
dictment with  having  had  other  intents.  Coffin  v.  United  States,  162  U.  S. 
664;  White,  J.,  1896. 

59.  Terms  Used  in  the  Indictment— Utah.— Under  the  statute  of  Utah,  re- 
quiring a  clear  and  concise  statement  of  the  acts  constituting  the  offence,  it 
is  sufficient  to  allege  facts  presenting  a  clear  case  of  unlawful  killing,  with- 
out employing  the  word  *^  unlawful "  as  used  in  the  act.  It  is  not  necessary 
to  use  terms  indicative  of  the  degree  of  thiB  crime  which  is  to  be  determined 
by  the  judge  or  jury.  Davis  v,  tltah  Territory,  151  U.  S.  263 ;  Harlak,  J., 
1894. 

60.  Sufficient  Averment— Murder.— An  averment  in  an  indictment  for 
murder  that  the  defendant  is  **  a  white  pei-son  and  not  an  Indian  "  is  suffi- 
cient to  show  that  he  is  outside  of  the  £1*81  two  clauses  of  Rev.  Stat.,  §2146. 
An  averment  that  he  was  not  a  citizen  of  the  Indian  Territory  will  be  sus- 
tained as  a  sufficient  averment  that  he  does  not  come  within  the  provisions 
of  article  38  of  the  treaty  of  April  28.  1866,  14  Stat.  769,  779,  when  no  chal- 
lenge of  the  indictment  in  this  respect  is  made  prior  to  the  trial,  and  the 
question  is  only  raised  by  motion  in  arrest  of  judgment.  Westmoreland  v. 
U,  S.,  155  U.  S.  545 ;  Brewer,  J.,  1&95. 

61.  The  Same. — An  indictment  for  murder  in  the  Eastern  District  of  Texas, 
which  alleges  that  the  accused  and  the  deceased  were  not  Indians  nor  citi- 
zens of  the  Indian  Territory,  is  sufficient  without  tlie  further  allegation 
that  they  were  not  citizens  of  any  Indian  tribe  or  nation.  Wheder  v.  17,  S,, 
159  U.  S.  533 ;  Brewer,  J.,  1895. 

62.  Sufficient  Averment  as  to  Citizenship— Indian  Territory  .—A  charge 
in  an  indictment  which  charges  that  the  defendant  administered  to  the  de- 
ceased strychnine  with  tlie  unlawful  intent  to  take  his  life,  and  that  so 
administered  it  had  the  effect  of  causing  death,  is  sufficient ;  it  is  unneces- 
sary to  aver  that  the  |)oison  was  taken  into  the  stomach  of  the  deceased,  as  the 
crime  is  complete  if  the  poison  was  introduced  by  hypodermic  injection  or 
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otherwise,  and   caiised  death.    Westmoreland  v.    U,  S.,  155  U.  S.  545; 
Brewer,  J.,  1895. 

^  Sufficient  Avennent  as  to  Locality.— An  indictment  for  murder, 
which  charges  that  the  offence  was  committed  on  board  of  an  American 
vessel  on  the  high  seas,  within  the  jurisdiction  of  the  coui't  and  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States,  sufficiently  avera 
the  locality  of  the  offence.    St  Clair  v.  U,  S, ,  154  U.  S .  134 ;  Hablan,  J. ,  1894. 

64.  Motion  to  Quash  Indictment  must  be  Sustained  by  Independ- 
ent Evidence. — An  affidavit  to  a  petition  for  removal  filed  under  sec- 
tion 641  of  the  Revised  Statutes  of  the  United  States,  to  the  effect  that  the 
facts  therein  stated  are  true  to  the  best  of  the  knowledge  and  belief  of  the 
accused,  is  not  evidence  in  support  of  a  motion  to  quash  the  indictment, 
unless  the  prosecutor  agrees  that  it  may  be  so  used,  or  unless,  by  the  order  of 
the  trial  court,  it  is  treated  as  evidence.  Such  a  motion  on  the  ground  that 
an  indictment  against  a  person  of  African  descent  was  found  by  a  grand 
jury  from  which  were  excluded,  because  of  their  race,  persons  or  the  race 
to  which  the  accused  belongs  can  be  sustained  only  by  evidence  independent 
of  the  facts  stated  in  the  motion  to  quash.  Charley  Smith  v.  Mississippi^ 
162  U.  8.  592  ;  Harlan,  J.,  1896. 

65.  Separate  Counts. — ^Although  each  count  of  the  indictment  charges  a 
distinct  offence,  it  is  not  error  to  embrace  both  offences  in  one  indictment  in 
separate  coimts,  where  the  acts  are  of  the  same  class  of  crimes.  Ingraham 
v.  U,  S.,  155  U.  S.  434 ;  Harlan,  J.,  1894. 

66.  Nolle  Prosequi  as  to  One  Count. — A  nolle  prosequi  as  to  a  count  in 
an  indictment  works  no  acquittal,  but  leaves  the  prosecution  as  though  no 
such  count  had  been  inserted, Just  as  a  verdict  on  one  count  is  not  responsive 
to  the  charge  in  any  other.    Dedly  v.  U.  S,  152  U.  S.  539 ;  Brewer,  J.,  1894. 

67.  Exceptions— When  to  be  Taken. — ^The  consolidation  of  several  indict- 
ments against  different  persons  growing  out  of  the  same  transaction,  and 
the  trial  of  all  at  the  same  time  and  by  the  same  jury,  if  not  excepted  to  at 
the  time,  cannot  be  objected  to  after  verdict.  Bucklin  v.  C7.  S,  (2),  159 
U.  S.  682 ;  Harlan,  J.,  1895. 

68.  The  Same. — ^Tlie  consolidation  under  section  1024  of  the  Revised  Statutes, 
of  several  indictments  against  different  persons  for  one  conspiracy,  if  not 
excepted  to  at  the-  time,  cannot  be  objected  to  after  a  verdict.  Logan  v. 
r.  5.,  144  U.  S.  263  ;  Gpjs.y,  J.,  1892. 

69.  Arraignnient  not  Inferred  when  not  Stated  in  the  Record.— 
A  record  set  forth  an  indictment  against  a  person  for  the  commission  of  an 
infamous  crime ;  the  appearance  of  the  prosecuting  attorney,  and  of  the 
accused  in  person  and  by  liis  attorney ;  an  order  of  the  court  on  motion  of  the 
district  attorney  that  a  jury  come  to  try  the  issue  joined  ;  the  selection  of  a 
jury  ;  that  they  were  empaneUed  and  sworn  to  try  the  issue  joined,  etc. ;  the 
trial  and  retirement  of  tlie  jury ;  their  verdict  that  the  defendant  is  guilty  as 
charged  in  the  counts  in  the  indictment  named  ;  and  the  judgment  entered 
thereon  in  accordance  therewith.  Held^  that  it  could  not  be  inferred  therefrom 
that  the  accused  was  ever  formally  arraigned  or  that  he  pleaded  to  the  indict- 
ment ;  judgment  of  conviction  reversed.  Grain  v.  Untied  States,  162  U.  S. 
625  ;  ELlblan,  J.,  1896  (PECSKHAM,  Brewer,  and  White,  JJ.,  dissenting). 

70.  Charge  of  Court— How  to  be  Interpreted.— A  specific  instruction 
must  be  interpreted  in  the  light  of  the  entire  charge  of  the  court  in  order 
to  determine  the  meaning  thereof.  Coffin  v.  United  States j  162  U.  S.  664  ; 
White,  J.,  1896. 

71.  Gtoneral  Verdict. — ^Where  a  general  verdict  and  judgment  on  an  indict- 
ment containing  several  counts  is  rendered,  the  presumption  is  that  judg- 
ment was  awarded  on  the  good  counts  only.  Claassen  v.  U.  S.,  142  U.  S.  140 ; 
Gray,  J.,  1891. 

72.  General  Verdict — ^When  Sustained. — When  averdict  is  general  upon 
all  the  counts  in  an  indictment  sufficient  in  form,  it  must  stand  if  any  one 
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of  the  counts  was  supported  by  competent  testimony.  Ooode  y.  U.  S.,  159 
U.  S.  663  ;  Brown,  J. ,  1«95. 

78.  General  Verdict— When  Sustained.— A  verdict  of  guilty,  entered 
upon  all  the  counts  of  an  indictment,  ^lould  stand  if  any  one  of  them  is 
good  and  sufficient.  Evans  y.  U,  S,,  153  U.  8.  584;  Brown,  J.  (Field,  J.. 
Dist.),  1894 ;  Evans  v,  U.  S.  {2),  153  U.  S.  584 ;  Brown,  J,  (Field,  J.,  Dist.), 
1894. 

74.  Qualified  Verdiot— More  than  One  Count.— The  first  count  in  an 
indictment  containing  three  coimts  charged  the  accused  with  *'  having 
counterfeit  coin  in  his  possession,  with  intent  to  defraud  certain  persons  to 
this  grand  inquest  unknown."  The  jury]  found  him  "  guilty  in  the  first 
count  for  having  in  possession  counterfeit  minor  coin.  Not  guilty  as  to 
second  and  third  counts.  Held,  that  the  verdict  was  a  general  verdict  of 
guilty  under  the  first  count,  and  that  the  words  attached  did  not  qualify  the 
conclusion  of  guilt.    Statlerv.  U.  5.,  157  U.  S.  277 ;  Whtte,  J.,  1895. 

See  150  U.  S.  068. 

75.  Objection  to  Form  of  Bill— How  Waived.— Tlie  omission  of  the 
formal  indorsement  of  an  indictment  as  "  a  true  bill/*  signed  by  the  fore- 
man of  the  grand  ^ury,  is  not  necessarily  and  under  all  circumstances  fatal : 
and  althougii  it  is  advisable  that  the  indictment  should  be  indorsed,  such 
a  defect  is  waived  if  the  objection  be  not  made  in  the  first  instance  and 
before  the  trial.    Frisbie  v.  if.  S.,  157  U.  S.  160 ;  Brewer,  J.,  18»5. 

76.  Record— How  to  be  Interpreted. — In  criminal  proceedings  all  parts 
of  the  record  must  be  inteiT>reteu  together,  so  as  to  give  effect  to  every  part, 
if  possible,  and  a  deficiency  in  one  part  may  be  supplied  by  what  appears 
elsewhere  in  the  record.    St,  Clair  v.  U.  S.,  154  U.  S.  184 ;  Hart«an,  J., 

1894. 

V.  EVIDENCE,  77-103. 

77.  What  Bules  of,  Apply.— Under  Rev.  Stat.,  S  3490,  in  a  proceeding  for 
the  punishment  of  a  crime,  or  to  recover  double  damages  and  forfeiture 
against  any  one  presenting  a  claim  against  the  government,  such  case  must 
be  proved  beyond  a  reasonable  doubt,  and  all  the  rules  of  evidence  appli- 
cable to  criminal  cases  apply.  United  States  v.  Shapleighf  12  U.  S.  App.  26 
(8th  Cir.) ;  Sanborn,  J.,  1893. 

78.  Crime  must  be  Shown  beyond  a  Reasonable  Doubt.— No  man 

should  be  deprived  of  his  life  under  the  forms  of  law,  unless  the  jurors  who 
try  him  are  able,  upon  their  consciences,  to  si^  that  the  evidence  before 
them,  by  whomsoever  adduced,  is  sufiicient  to  show  beyond  a  reasonable 
doubt  the  existence  of  evenr  fact  necessary  to  constitute  the  crime  charged. 
Davis  V.  U.  S.,  160  U.  S.  469 ;  Harlan,  J.,  1895. 

79.  Decency  and  Lewdness- Presumed  to  be  Known  to  All. — ^Eveiy 

one  who  uses  the  mails  of  the  United  States  for  carrying  papers  cr  publica- 
tions must  take  notice  of  what  is  meant  by  decency,  purity,  and  chastity  in 
social  life,  and  what  must  be  deemed  obscene,  lewd  j^  and  lascivious.  Rosen  v. 
U.  5.,  161  U.  S.  29 ;  Harlan,  J.  (White,  Shiras,  JJ.,  Dist),  1896. 

80.  What  is  a  ''  Pleading  "  and  ^*  Discovery  of  Evidence.'' — An  affi- 
davit, under  section  878  of  the  Revised  Statutes,  by  a  person  indicted,  setting 
forth  that  certain  testimony  is  material  to  his  defence  and  that  he  is  with- 
out means  to  pay  the  witnesses,  and  praying  that  thev  may  be  summoned 
and  paid  by  the  United  States,  is  not  a  **  pleading  of  a  party"  nor  '*  dis- 
covery of  evidence  obtained  from  a  party  or  witness  by  means  of  a  judicial 
proceeding,"  whicli  cannot,  by  section  860,  be  given  in  evidence  ac^inst  him 
m  a  criminal  proceeding.    Tucker  v.  U,  6*.,  151  U.  S.  164  ;  Gray,  J.,  1894. 

81.  Instructions  Refused  on  Uncertainty  of  Evidence.— In  a  trial  for 

a  criminal  offence  when  it  is  impossible  to  determine  whether  there  was 
evidence  tending  to  show  a  state  of  facts  adequate  to  make  a  refused  in- 
struction pertinent  and  there  is  nothing  else  in  the  bill  of  exceptions  to  which 
the  stated  principle  could  apply,  there  is  no  error  in  refusing  it.  Coffin  v. 
United  States,  162  U.  S.  664 ;  White,  J.,  1896. 
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82.  Murder— Beasonable  Doubt  as  to  Mental  Capaoitj*.— If  it  appears, 
on  the  trial  of  a  person  accused  of  committing  the  crime  of  murder,  tnat  the 
deceased  was  killed  by  the  accused  under  circumstances  which — nothing 
else  appearing — ^made  a  case  of  murder,  the  jury  cannot  properly  return  a 
Terdict  of  guilty  of  the  offence  charged  if,  upon  the  whole  evidence,  they 
have  a  reasonable  doubt  whether,  at  the  time  of  the  killing,  the  accused  was 
mentally  competent  to  distinguish  between  right  and  wrong,  or'  to  under- 
stand the  nature  of  the  act  he  was  committing.  Davis  v.  U.  5.,  160  U.  S. 
469;  Harlan,  J.,  1805. 

83.  Privilege  of  Aocused  to  Testify.— The  act  of  March  16, 1878,  20  Stat. 
80,  a  37,  having  provided  that  a  person  charged  with  the  commission  of 
Clime  may,  at  his  own  request,  be  a  competent  witness  on  the  trial,  but  that 
*""  his  failure  to  make  such  request  shall  not  create  any  presumption  against 
him/'  all  comment  upon  such  failure  must  be  excluded  from  the  jury. 
WQMn  V.  U.  S„  149  U.  S.  60 ;  FIELD,  J.,  1893. 

84.  Accused  as  Witness— Protected  by  Statute.— When  a  person  in- 
dicted for  the  commission  of  murder  offers  himself  at  the  trial  as  a  witness 
on  his  own  behalf  under  the  provisions  of  the  act  of  March  16,  1878,  c.  37, 
20  Stat  80,  the  policy  of  that  enactment  should  not  be  defeated  by  hostile  in- 
timations of  the  trial  judge.  Allison  v.  U,  S.,  160  U.  S.  203 ;  Fuller,  C.  J., 
1895. 

85u  In  Criminal  Case— Judge  to  Instruct  Jury  as  to  Burden  of 
Proof. — A  charge  that  there  cannot  be  a  conviction  unless  the  proof  shows 
guilt  beyond  a  reasonable  doubt  does  not  so  entirely  em  bod  v  the  statement 
of  presumption  of  innocence  as  to  justify  the  court  in  refusing,  when  re- 

S tested,  to  instruct  the  jury  concerning  such  presumption,  whicii  is  a  con- 
osion  drawn  by  law  in  favor  of  the  citizen,  by  virtue  of  which,  when 
brought  to  trial  upon  a  criminal  charge,  he  must  be  acquitted  unless  he  is 
proved  guilty.    Coffin  v.  C75.,  156  U.  S.  432 ;  White,  J.,  1895. 

86.  In  Criminal  Case,  on  the  Government. — In  a  criminal  trial  the 
burden  of  proof  is  on  tne  government,  and  the  defendant  is  entitled  to  the 
benefit  of  a  reasonable  doubt.  It  is  part  of  the  burden  resting  on  the  gov- 
ernment to  make  the  case  so  clear  that  there  is  no  reasonable  doubt  as  to  the 
inferences  and  presumptions  claimed  to  flow  from  the  evidence.  Potter  v. 
U,  S.,  155  U.  S.  438 ;  Brewer,  J.,  1804. 

87.  Hotivo  19'eed  not  be  Shown. — It  is  not  indispensable  to  conviction 
for  murder  tliat  the  particular  motive  for  taking  the  life  of  a  human  being 
shall  be  established  by  proof  to  the  satisfaction  of  the  jury.  Pointer  v.  17.  S., 
151 U.  S.  396 ;  Harlan,  J.,  1894. 

88.  What  is  Sufficient  Question  for  Jury.— On  the  trial  of  an  offence 
against  the  provisions  of  Rev.  Stat.  U.  S.,  §  5209,  involving  the  authority 
of  the  aocused,  a  national  bank  president,  to  draw  checks  in  the  name  of  the 
bank,  the  power  to  diaw  the  same  not  being  inherent  in  the  functions  of 
that  office  and  there  being  an  absence  of  proof  of  such  authority,  express  or 
imptied,  fraudulent  misrepresentations  were  shown  in  connection  with  evi- 
dence tending  to  show  Uie  wrongful  obtaining  of  credit  by  the  accused. 
Hdd  to  be  sufficient  to  warrant  the  court  in  leaving  to  the  jury  the  question 
of  hisguUt.    Putnam  v.  United  States,  162  U.  S.  687  ;  White,  J.,  1896. 

W.  Weight  ofi  for  the  Jury.— The  testimony  of  the  defendant  in  a  crim- 
inal case  is  to  be  considered  and  weighed  by  the  jury,  taking  all  the  evidence 
into  consideration,  and  such  weight  is  to  be  given  to  it  as  in  their  judg- 
ment it  ought  to  have.  Wilson  v.  United  States,  162  U.  S.  618 ;  Fuller, 
C.  J.,  1896. 

W.  Evidence  of  a  "  Stool  Pigeon "  Admissible.— On  the  trial  of  a 
person  indicted  for  a  violation  of  the  Rev.  Stat.  U.  S.,  §3898,  touching  the 
mailing  of  obscene,  lewd,  or  lascivious  books,  pamphlets,  pictures,  etc.,  the 
evidepce  of  a  detective  officer  of  the  post-office  department  that  corre- 
spondence was  so  carried  on  with  the  accused  bv  him  through  tlie  mails 
for  the  sole  purpose  of  obtaining  evidence  from  him   upon  which  to  base 
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the  prosecution  is  admissible.    Andrews  v.   United  States,  162  U.  S.  430  ; 

Shiras,  J.,  1896. 
Following  Grimm  v.  U.  S.,  1B6  U.  S.  CM ;  Ooode  r.  U.  S.,  150  U.  S.  (WJ. 

01.  Decoy  laOtters  as  Evidence. — In  the  trial  of  an  indictment  against  a 
letter  carrier  charged  with  secreting,  embezzling,  or  destroying  a  letter  con- 
taining money  in  United  States  currency,  the  fact  that  the  letter  was  a  de- 
coy is  no  defence.  Montgomery  v.  United  States,  163  U.  S.  410  ;Shielas,  J., 
1896. 
Following  Ooode  v.  U.  S.,  ISO  U.  S.  688. 

92.  Admissibility  of  Confession.— The  true  test  of  the  admissibility  in 
evidence  of  the  confession  of  a  person  on  trial  for  the  conmiission  of  a 
crime  is  that  it  was  made  freely,  voluntarily,  and  without  compulsion  or 
inducement ;  and  this  rule  applies  to  prelimmary  examinations  before  a 
magistrate  of  persons  accused  of  crime.  Wilson  v.  United  States,  163  U.  S. 
613 ;  Fuller,  C.  J.,  1896. 

93.  Confession— Whether  Voluntary  or  not,  for  the  Jury. — ^When 
there  is  a  conflict  of  evidence  as  to  whether  a  confession  is  or  is  not  vol- 
untary, if  the  court  decides  that  it  is  admissible,  the  question  may  be 
left  to  the  jury,  with  the  direction  that  they  should  reject  it  if,  upon  the 
whole  evidence,  they  are  satisfied  that  it  was  not  the  voluntary  act  of 
the  defendant.    Same  Case. 

94.  To  Be&esh  Memory— What  Admissible.— Conversations  with  a  per- 
son took  place  in  August,  1893.  In  December,  1893,  he  testified  to  them 
before  the  grand  jury  which  found  the  indictment  in  this  case,  on  the  trial 
of  which  his  evidence  before  the  grand  jury  was  read,  and  leading  questions 
put  to  him  in  relation  thereto  to  refresh  his  memory  as  to  such  conver- 
sations. Held,  that  such  evidence  was  not  contemporaneous  with  the  con- 
vei'sations  and  would  not  support  a  reasonable  probability  that  the  mem- 
onr  of  the  witness,  if  impaired  at  the  time  of  the  trial,  was  not  equally  so 
when  his  testimony  was  committed  to  writing ;  and  that  the  evidence  was 
therefore  inadmissible  for  the  purposes  offered.  Putnam  v.  United  States, 
162  U.  S.  687 ;  White,  J.,  (Fuller,  C.  J.,  Bbeweb,  Brown,  JJ.,  dissenting), 
1896. 

95.  Order  of  Proof  is  in  the  Discretion  of  the  Court.— On  the  trial  of  a 
national  bank  president  for  defrauding  the  bank  a  witness  for  the  government 
was  asked  on  cross-examination  as  to  the  amount  of  stock  held  by  the  presi- 
dent. This  being  objected  to  the  question  was  ruled  out  as  not  proper  on  cross- 
examination,  the  government  **  notliaving  opened  up  affirmatively  the  own- 
ership of  the  stock."  Held,  that  as  the  order  in  which  evidence  shall  be  pro- 
duced is  within  the  discretion  of  the  trial  court  and  as  the  matter  sought  to 
be  elicited  on  the  cross-examination  for  the  accused  was  not  offered  by  him 
at  any  subs^uent  stage  of  the  trial,  no  prejudicial  error  was  committed  by 
the  ruling.    Same  Case. 

98.  Immaterial  Variance.— An  indictment  against  its  president  for  defraud- 
ing a  national  bank,  described  the  bank  as  the  **  National  Granite  State 
Bank,"  "carrying  on  a  national  banking  business  at  the  city  of  Exeter." 
The  evidence  showed  that  the  authorized  name  of  the  bank  was,  the  "  Na- 
tional Granite  State  Bank  of  Exeter."  Held,  that  the  variance  was  immater- 
ial.   Same  Case, 

97.  What  is  Belevant  may  be  Charged  by  the'  Court.— The  various 
counts  in  an  indictment  charged  A.  with  having  (in  violation  of  section  5209 
of  the  U.  S.  Revised  Statutes)  aided  and  abetted  one  B.,  as  president  of  a 
national  bank,  in  criminal  misapplication  of  the  moneys,  funds,  and  c/editscf 
the  bank,  etc.  The  court  in  its  instructions  distinguished  between  an  entry 
based  on  an  actual  discount  of  paper  and  credit  predicated  thereon  and  a 
credit  not  representing  an  actual  deposit  or  discount.  Evidence  had  been  in- 
troduced by  the  government  tending  to  show  that  certain  paper  was  not 
bona  fide  paper  representing  the  value  for  which  the  same  was  credited  or 
any  substantial  value,  and  was  not  actually  discounted   by  said  bank  or 
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actoallj  received  as  a  genuine  deposit,  but  was  only  received  as  a  memoran- 
dum deposit  to  serve  for  the  time  being  only,  for  the  purpose  of  giving  a 
certain  company  an  apparent  credit  on  the  books  of  the  bank,  which  in  &c% 
it  did  not  have,  and  that  said  entries  represented  no  actual  transactions  what- 
ever; and  thiftt  entries  in  relation  thereto  were  made  by  the  accused. 
HeU  that  the  charge  was  relevant  to  the  issue.  Coffin  v.  United  Statesy  162 
U.  S.  064 ;  White,  J.,  1896. 

96.  Circmnstantial— What  Admitted.— When  a  fact,  if  proved  at  all, 
must  be  proved  by  circumstantial  evidence,  any  circumstance  tending  to 
throw  lignt  thereon  is  admissible.  Thiede  v.  Utah  Territory ,  159  U.  S.  510 ; 
Bkbwer,  J.,  1895. 

99.  PoBsession  of  the  Fniits  of  Crime.— Possession  of  the  fruits  of  crime, 
recently  after  its  commission,  justifies  the  inference  that  the  possession  is 
guilty  possession,  and  though  only  primd  facie  evidence  of  guilt,  may  be  of 
controlling  weight,  unless  explained  by  the  circumstances  or  accounted  for 
in  some  way  consistent  with  mnocence.  WHsan  v.  United  States,  162  U.  S. 
613 ;  Fuller,  C.  J.,  1896. 

100.  Blood  Stains  as  Belevant  to  Murder.— The  existence  of  blood  stains  at 
or  near  a  place  where  violence  has  been  inflicted  is  relevant  and  admissible 
in  evidence,  and  if  not  satisfactorily  explained  may  be  regarded  by  the  jury 
as  a  circumstance  in  determining  whetner  or  not  a  mm'der  has  been  com- 
mitted.   Same  Case, 

101.  Photograph  of  Murdered  Man  Admissible.— On  the  trial  of  a  person 
accused  of  murder,  the  picture  of  the  murdered  man  is  admissible  in 
evidence  on  the  question  of  identity.    Same  Case. 

103.  Flight  of  Accused  after  the  Homicide.— It  is  misleading  for  the  court 
to  charge  the  jury  in  a  trial  for  murder,  that  from  the  fact  of  absconding  they 
might  infer  the  lact  of  guilt,  and  that  flight  is  a  silent  admission  by  the  de- 
fendant that  he  is  unable  to  face  the  case  against  him.  Alberty  v.  United 
States,  162  U.  S.  499 ;  Beown,  J.,  1896. 
FoUowing  Hickory  t.  United  States,  160  U.  S.  408. 

VI.  DEFENCES,  103-113. 

103.  Justification. — The  possession  of  a  conscience  void  of  offence  towards 
God  and  man  is  not  an  indispensable  pre-requisite  to  justification  of  action 
in  the  face  of  imminent  and  deadly  peril,  nor  does  the  intrinsic  rightfulness 
of  the  occupation  or  situation  of  a  party,  having  in  itself  no  bearing  upon  or 
connection  with  an  assault,  impose  a  limitation  upon  the  right  to  repel  it. 
Starr  v.  U.  8.,  153  U.  S.  614 ;  Fuller,  C.  J.,  1894. 

101.  Self-Defence. — The  rule  that  where  a  person  having  authority  to  aiTest, 
and  using  the  proper  means  for  that  purpose,  is  resisted  he  can  repel  force 
with  force,  and  if  the  party  making  the  resistance  is  unavoidably  killed,  the 
homicide  is  justifiable,  may  be  invoked  bv  a  person  who  resists  and  kills  the 
officer  if  he  was  ignorant  of  the  fact  that  he  was  an  officer ;  and  the  fact  that 
the  violent  conduct  of  the  prisoner  prevented  the  officer  from  giving  notice 
of  his  official  character,  does  not  alter  the  case.    Same  Case, 

105.  The  Same. — ^The  law  of  self-defence  justifies  an  act  done  in  honest  and 
reasonable  belief  of  immediate  danger ;  and  if  an  injury  be  thereby  inflicted 
upon  the  person  from  whom  the  danger  was  apprehended,  no  liability,  ci\'il 
or  criminal,  follows.  New  Orleans  <&  N,  E,  K,  Co,  v.  Jopes,  141  Ul  S.  18 ; 
Brkwer,  J.,  1891. 

To  Jaatif  y  shooting  there  must  be  a  reasonable  apprehension  of  imminent  danger.  Justified 
bj  the  drcumstanoes.    Field  ▼.  €?ommon wealth,  80  va.  001. 

106.  Self-Defence — ^Deliberation. — There  is  sufficient  deliberation  to  consti- 
tute murder,  whether  the  design  be  formed  at  the  instant  of  striking  the 
blow  or  months  before,  and  the  question  whether  a  homicide  is  committed 
in  repelling  an  attack  is  a  question  of  fact  not  dependent  on  the  duration  or 
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quality  of  the  reflection,  by  which  the  act  may  have  been  preceded.   Hickorp 
V.  U.  5.,  151  U.  S.  303 ;  Fuller,  C.  J.  (Brewer,  J.,  Dist.),  1«»4. 

107.  Self-Defence — Betreating. — A  man  assailed  on  his  own  grounds,  with- 
out provocation,  by  a  person  armed  with  a  deadly  weapon  and  apparently 
seekmg  his  life,  is  not  obliged  to  retreat,  but  may  stand  his  ground  and  de- 
fend hmiself  with  such  means  as  are  within  his  control ;  and  so  long  as  there 
is  no  intent  on  his  part  to  kill  his  antagonist,  and  no  purpose  of  doing  any- 
thing beyond  what  is  necessary  to  save  his  own  life,  is  not  guilty  of  murder 
or  manslaughter  if  death  results  to  his  antagonist  from  a  blow  given  him  under 
such  circumstances.    Babe  Beard  v.  U,  S.,  158  U.  S.  550 ;  Harlan,  J.  1895. 

108.  Self-Defence— Carrying  Arms. — A  person  who  has  an  angry  alterca- 
tion with  another  person,  such  as  leads  him  to  believe  that  he  may  require 
the  means  of  self-defence  in  case  of  anotiier  encounter,  may  be  justified  in 
the  eve  of  the  law  in  arming  himself  for  self-defence ;  and  if,  on  meeting 
his  aaversary  on  a  subsequent  occasion,  he  kills  him,  but  not  in  necessary 
self-defence,  his  crime  may  be  that  of  manslaughter  or  murder,  as  the  cir- 
cumstances on  the  occasion  of  the  killing  make  it  the  one  or  tlie  other, 
regardless  of  his  having  previously  armed  himself .  Thompson  v.  U.  S.,  155 
U.  S.  271 ;  Shiras,  J.,  18»4. 

109.  Self-Defence— As  Afibcted  by  Previous  Conduct.— The  motive  of  a 
person  accused  of  murdering  an  omcer  trying  to  arrest  him,  in  being  where 
he  was  at  the  time  of  the  killing,  has  nothing  to  do  with  the  question  of  his 
right  of  self-defence  in  itself,  and  his  previous  unlawful  conduct  should  form 
no  element  in  the  solution  of  that  question,  except  aa  it  throws  light  on  his 
belief  that  his  arrest  was  sought  oy  the  officer.  Starr  v,  U.  S.y  153  U.  S. 
614 ;  Fuller,  C.  J.,  1894. 

110.  Threats— Belief  in  his  Imminent  Danger.— If ,  on  a  trial  for  murder, 
the  accused  believes,  and  has  reasonable  ground  for  such  belief,  based  on 
demonstrations  on  the  part  of  the  deceased,  that  he  was  in  imminent  danger 
of  death  or  great  bodily  harm  from  the  deceased  at  the  moment  he  fired  the 
shot  which  Killed  the  latter,  and  would  not  have  fired  but  for  such  belief, 
and  if  that  belief,  founded  on  reasonable  grounds,  might  in  any  view  the 
jury  could  properly  take  of  the  circumstances  surrounding  the  killing,  have 
excused  liis  act  or  reduced  the  crime  from  murder  to  manslaughter,  evidence 
in  respect  of  the  threata  of  the  deceased  and  of  the  belief  of  the  accused, 
based  on  such  demonstrations,  is  relevant.  Wallace  v.  United  States,  163 
U.  S.  466 ;  Fuller,  C.  J.,  1896. 

111.  Imminent  Danger— When  a  Good  Defence.— Where  the  accused  em- 
barks in  a  quarrel  with  the  deceased  with  no  felonious  intent,  or  malice,  or 
premeditated  purpose  of  doing  bodily  harm  or  killing,  and  under  reasonable 
belief  of  imminent  danger  inflicts  a  fatal  wound,  it  is  not  murder.  Wat- 
lace  V.  United  States,  162  U.  S.  466  ;  Fuller,  C.  J.,  1896. 

113.  When  Imminent  Danger  is  no  Defence.- Wliere  a  difiiculty  is  inten- 
tionally brought  on  for  the  purpose  of  killing  the  deceased  y  the  fact  of  im- 
minent danger  to  the  accused  constitutes  no  defence  on  a  trial  for  murder. 
Wallace  v.  United  States,  163  U.  S,  466 ;  Fuller,  C.  J.,  1896. 

113.  Retreat— When  Wot  a  Duty. — A  man  who  finds  another  trying  to 
obtain  access  to  his  wife's  room  in  the  night-time  by  opening  a  window,  may 
not  only  remonstrate  with  him,  but  may  employ  such  force  as  may  prevent 
his  doing  so  ;  and  if  the  other  threatens  to  kill  him  and  makes  a  motion  as 
if  so  to  do,  and  puts  him  in  fear  of  his  life  or  of  great  bodily  harm,  he  is  not 
bound  to  retreat,  but  may  use  such  force  as  is  necessarv  to  repel  the  assaulL 
ATberty  v.  United  States,  163  U.  S.  499  ;  Brown,  J.,  1896. 

VII.  PUNISHMENT  AND  SENTENCE,  114-123. 

114.  Murder  or  Manslaughter,  a  Jury  Question.— On  the  trial  of  a  per- 
son indicted  for  murder,  although  the  evidence  may  appear  to  the  court  to 
be  simply  overwhelming  to  show  that  the  killing  was  in  fact  murder,  and 
not  mansTftugfater,  or  an  act  performed  in  B<alf -defence,  yet,  so  long  as  there  is 


CGRIMINAL  LAW,  Vn.  199 

evidence  relevant  to  the  issue  of  manslaughter,  its  credibility  and  force  are 
for  the  jury,  and  cannot  be  matter  of  law  for  the  decision  of  the  court. 
Stevensofi  v.  United  States,  162  U.  8.  813 ;  Peckham,  J.,  1896. 

115.  Upon  Beversal  of  One  of  Several  Counts.— On  a  conviction  under 
two  counts  of  an  indictment,  there  being  error  in  the  conviction  under  one 
count  and  none  as  to  that  under  the  other,  the  sentence  imposed  on  account 
of  the  verdict  of  guilty  on  both  counts  being  distinct  and  separate  as  to  each 
count,  and  mxule  only  concurrent,  the  conviction  and  judgment  as  to  the 
count  as  to  wliich  there  is  error  will  be  set  aside  and  the  entire  amount  of 
punishment  imposed  will  be  undergone.  Putnam  v.  United  States,  163 
U.  S.  687 ;  White,  J.,  1896. 

V 

116.  Postponed  Exeoution— Re-sentence.— The  provision  of  Bev.  Stat., 
§  845,  allowing  a  postponement  of  final  execution  in  a  criminal  case,  in  order 
to  give  defendant  time  to  apply  for  writ  of  error,  does  not  prevent  the  court 
from  setting  a  day  for  the  execution  after  the  time  allowed  has  elapsed,  and 
it  is  the  duty  of  the  court  to  do  so.  Nor  is  there  any  lack  of  authority  for 
holding  the  prisoner  in  confinement  after  the  first  day  fixed  for  execution 
has  passed.    In  re  Cross,  Petitioner,  146  U.  S.  271 ;  Fuller,  C.  J.,  1892. 

117.  Be-sentence  after  Affirmanoe. — Neither  the  statutes  of  Illinois,  nor 
due  process  of  law,  require  that  the  accused,  «ipon  the  affirmance  of  the 
judgment  sentencing  him  to  death,  shall  be  sentenced  anew  by  the  trial 
court.     Schwab  v.  Berggren,  143  U.  S.  442  ;  Harlan,  J.,  1892. 

See  Lewis  r.  U.  S.,  146  U.  S.  874 ;  Cross  v.  U.  S.,  145  U.  S.  670 ;  CroBS  v.  Burke,  140  U.  S.  88. 

118.  Sentence  in  Excess  of  Jurisdiction.— Where  a  court  has  jurisdiction 
of  the  person  and  the  offence,  the  imposition  of  a  sentence  in  excess  of  what 
the  law  permits  does  not  render  the  legal  or  authorized  portion  of  the  sen- 
tence void,  but  onlv  leaves  such  part  of  it  as  may  be  in  excess  open  to  ques- 
tion and  attack,     tl,  S.  v.  Pridgeon,  158  U.  S.  48 ;  Jackson,  J.,  1894. 

119.  Increased  Punishment  for  Second  Ofibnce.— Tlie  provision  in  §  8959, 
of  the  Rev.  Stat,  of  Missouri,  that  prisoners  convicted  two  or  more  times  of 
oommitting  offences  punishable  by  imprisonment  in  the  penitentiary  shall 
be  punished  with  increased  severity  for  the  latter  offences,  does  not  in  any 
way  conflict  with  the  provisions  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States,  provided  it  is  dealt  out  to  all  alike  who  are 
similarly  situated.    Moore  v.  Missouri,  159  U.  S.  673  ;  Fuller,  C.  J.,  1895. 

120.  Imprisonment— When  to  Commence.— Where  the  judgment  on  the 
first  count  of  an  indictment  is  reversed,  and  a  motion  in  arrest  of  judgment 
imder  the  second  count  is  entertained j  a  term  of  imprisonment  under  the 
judgment  on  the  third  count  may  be  made  to  commence  on  the  date  fixed 
for  the  first  count.    Blitz  v.  U.  S.,  153  U.  S.  308  ;  Harlan,  J.,  1894. 

See  KacDonald  t.  U.  a,  68  ^.  R.  4S2. 

121.  Where  Condemned  must  be  Imprisoned.— Where  a  person  accused 
of  a  crime  is  convicted  in  a  court  of  the  United  States  and  is  sentenced  under 
Eev.  Stat.,  §  5356,  to  imprisonment  for  one  year  and  the  payment  of  a  fine, 
such  imprisonment  cannot  be  ordered  to  take  place  in  a  state  i)enitentiary 
under  Rev.  Stat.,  §  5546.  For  if  he  is  so  ordered,  he  is  entitled  to. a  writ  of 
habeas  corpus  to  discharge  him  from  the  custody  of  the  warden  of  the  state 
penitentiary,  but  without  prejudice  to  the  right  of  the  United  States  to  take 
any  lawful  measures  to  have  him  sentenced  in  accordance  with  law.  In  re 
Bonner,  Petitioner,  151  U.  S.  242 ;  Field,  J.,  1894. 

123.  Omissions  in  Sentence  Supplied  £rom  Becord.— When  the  record  in 
a  criminal  case  shows  fully  the  crime  for  which  the  prisoner  was  indicted 
and  all  the  proceedings  thereon,  through  trial  and  verdict  up  to  conviction 
and  sentence,  the  failure  in  the  sentence  to  name  the  crime  for  which  the 
prisoner  is  sentenced  may  be  supplied  by  reference  to  the  rest  of  the  record. 
Pointer  v.  U,  S.,  151  U.  S.  896 ;  IIarlan,  J.,  1894. 

!23.  Iiiability  for  all  the  Debts— W.  Y.  Statute.— A  statute  of  New  York 
making  the  officers  of  a  corporation  signing  a  false  certificate  of  the  amount 
of  its  capital  stock,  liable  for  all  its  debts,  may  be  enforced  in  another  state. 
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A  state  statute  affording  a  private  remedy  to  a  person  injured  by  a  wrong- 
ful act  is  not  a  penal  statute  that  cannot  be  enforced  in  the  courts  of  another 
state.    Huntington  v.  Attrill,  146  U.  S.  657 ;  Gray,  J.  (Fuller,  C.  J.,  Dist.)* 
1892. 
A  Judgment  valid  In  the  state  where  It  is  obtained  may  be  enforced  in  sister  states,  If  It  gives  a 
remedy  to  the  Judgment  creditor  rather  than  to  the  state.    The  City  of  Norwalk,  56  F.  K.  1U8 : 
Wilson  V.  Tootle,  55  F.  R.  216  ;  Greaves  v.  Neal,   57  F.  R.  817  ;   Northern  Pac.  R.  Co.  v.  Mase.  G3 
F.  R.  116 ;  Central  T.  Co.  v.  Charlotte,  etc.,  Ry.  Co.,65  F.  R.  268 ;  Wilson  v.  Young,  68  Ark.  607 ;  San- 
bom  V.  Perry,  86  Wis.  866 ;  McAndrew  v.  Lake  Shore  R.  Co.,  77  N.  Y.  Sup.  Ct.  46. 

CBOSS  APPEAL. 
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Statutes,  83. 
Trabe-mabk,  27. 

I.  LIABIUTY  FOR,  1-6. 

n.  AGGRAVATION  AND  MITIGATION,  7-11. 
m.  MEASURE  OF  DAMAGES,  12-48. 

1.  Generally,  12-17. 

2.  Foe  Breach  op  Contract,  18-28. 
8.  For  Wrongs,  2ft-48. 

IV.  UQUIDATED  DAMAGES,  4^-50. 

I.  LIABILITY  FOR,  1-6. 

1.  Only  for  Consequences  Beasonably  Certain,  not  those  Merely 
Probable. — ^The  only  acts  for  which  damages  are  recoverable  are  those  that 
in  some  wav  contributed  to  the  injury  complained  of.  Kansas  City,  Fort 
Scott  and  ifemphis  Ry.  Co,  v.  Stoner,  4  U.  S.  App.  109  (8th  Cir.) ;  Thayer, 
J.,  1892. 

3.  Telegraph  Companies  Cannot  Believe  Themselves  from  Con- 
sequences of  Gross  Negligence.— A  stipulation  between  a  telegraph 
company  and  the  sender  of  a  message,  that  unless  a  message  be  repeated,  tne 
com^ny  shall  not  be  liable  for  damages  exceeding  the  amount  paid  f<^ 
sending  the  message,  does  not  exenopt  the  company  from  damages  due  to 
gross  negligence.  Western  Union  Tel,  Co,  v.  CooAr,  15  U.  S.  App.  445  (9th 
Cir.)  ;  Ross,  J.,  1894. 

3.  Volunteers  Iiiable,  Irrespective  of  Motive.— He  who  intermeddles 
witli  another^s  property  and  injures  it,  unless  legally  justified,  must  aesume 
the  burden  of  showing  that  his  act  could  not  have  entailed  loss  upon  the 
owner,  and  cannot  substitute  his  judgment,  however  honest  and  well-meant, 
for  that  of  the  owner,  and  exonerate  himself  from  the  direct  and  immediate 
consequences  of  his  act,  by  proving  the  existence  of  conjectural  perils  which 
mi^ht  have  visited  an  equal  or  greater  loss  upon  the  owner.  27ie  Brinton, 
26  U.  8.  App.  486  (2d  Cir.) ;  Wallace,  J.,  1895. 

4.  Employe — Breaking  Contract  of  Service.— An  employ^,  quitting 
the  personal  service  of  his  employer,  is  liable  in  damages  when  the  quitting 
is  in  violation  of  a  contract  of  employment.  Arthur  v.  Oakes,  24  U.  S.  App. 
239 (7th  Cir.);  Harlan,  J.,  1894. 

5.  To  a  Jury  Question. — In  an  action  for  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  while  a  passenger  on  the  train  of  defendant  caused  by 
a  collision,  a  conflict  of  evidence  upon  the  issues  of  fact  requires  its  submis- 
sion to  the  jury.  Central  Vermont  R.  R,  Co,  v.  Bateman,  26  U.  S.  App.  584, 
(3d  Cir.);  Per  Cur.,  1895. 

6.  Who  Entitled  to,  under  Kansas  Statute.— Under  sections  4518  and 
4519  of  the  Gen.  Stat.,  Kans.,  1889,  a  widower  lias  no  right  to  recover  any 
damages  for  loss  8ustaine<l  by  the  death  of  his  wife,  as  he  is  not  the  next  of 
kinto  the  wife  under  said  statute,  nor  is  the  wife  to  the  husband  ;  the  damages 
must  inure  exclusively  to  the  widow  and  the  children,  or,  if  there  be  no 
widow  or  children,  to  the  next  of  kin.  "Widower  is  not  a  proper  party  to 
the  action.  Western  Union  Tel,  Co,  v.  McQUl,  12  U.  S.  App.  651  (8th  Cir.) ; 
Sakborn,  J.,  1898. 

n.  AGGRAVATION  AND  MITIGATION,  7-11. 

7.  Ezemplary»  often  Allowed  when  no  Damage  is  Proved.— In 
actions  of  trespass  or  injury  to  personal  property,  exemplary  damages  may 
be  ^ven  where  no  actual  damages  have  been  proved.  The  theory  upon 
which  exemplary  damages  are  awarded  in  the  Federal  courts  is  that  they 
are  something  additional  to  and  in  no  wise  dependent  upon  pecuniary  loss  of 
the  plaintiif,  being  frequently  given  when  the  damages  are  incapable  of 
being  measured  by  money.    Press  Pub,  Co,  v,  Monroe,  38  U.  S.  App.  410, 

'  Cir.) ;  Lacomkb,  J.,  1896. 
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8.  What  may  be  Pleaded  in  Mitigation  of  Damages  on  a  Breach  of 
Warranty. — A  vendee  has,  on  a  breach  of  warranty,  the  election  to  retain 
the  machinery,  and  when  sued  for  the  price,  to  recoup  on  an  alleged  breach 
of  warranty.  Hazlehurst  Compress^  and  Mfg,  Co,  v.  Boomer^  etc..  Press 
Co,,  2  U.  S.  App.  189  (5th  Cir.);  Bruce,  J.,  1891. 

9.  Discharge— Beduoing  Damages.— It  is  the  duty  of  an  employ^  who  has 
been  improperly  discharged  to  use  prompt  and  reasonable  diligence  to  pro- 
cure other  employment  of  a  similar  character,  and  thus  reduce  the  damages  ; 
and  if  the  jurv  find  that  the  employe  did  not  conform  to  tliis  duty,  they  can 
mitigate  the  damages  to  the  extent  of  the  compensation  which  he  might 
liave  received  by  proper  effort  in  seeking  employment.  Park  Bros,  dt  Co, 
Ltd.  V.  BushneU,  20  U.  S.  App.  425  (2d  Cir.) ;  Shifman,  J.,  1894. 

10.  Failure  to  Beduce,  when  Excusable.— Indemnity  does  not  include 
damages  which  ai*ise  because  of  the  inactivity  of  the  complaining  party, 
but  where  it  is  shown  that  it  would  not  pay  to  raise  a  sunken  vessel,  no  part 
of  the  loss  can  be  attributed  to  the  owner's  remissness.  Tlie  Boston  Tow 
Boat  Co.  V.  Pettie,  1  U.  S.  App.  57  (2d  cir.) ;  Wallace,  J.,  1891. 

As  to  the  obligation  to  use  all  reasonable  diligence  to  prevent  subsequent  increase  of  damages 
after  injury,  see  Pennsylvania  R.  Co.  ▼.  Wasm>urn,  60  F.  R.  886 ;  Nordlinfrer  v.  Nelson,  61  F.  R. 
684.  Or  of  owners  to  raise  vessels  that  have  been  sunk,  see  The  Chauncey  M.  Depew,  69  F.  R.  794 ; 
and  Scott  v.  Cornell  Steamboat  Co.,  60  F.  R.  640. 

11.  Sunken  Vessel— Mitigating  Loss— Tort  Feasor's  Idability.— The 
mere  fact  that  a  vessel  lias  sunk  hy  reason  of  a  collision  is  not  enough  to 
warrant  a  finding  that  she  is  a  total  loss,  and  the  duty  is  on  the  owners  to 
raise  and  repair  her  where  it  appears  probable  that  it  may  be  done  without 
too  much  expense,  with  a  result  of  mitigating  the  loss.  But,  when  a  vessel 
worth  $8,100  was  sunk  in  100  feet  of  water  and  was  raised  at  a  cost  of  $1,900. 
and  repaired  at  a  cost  of  $6,800.  the  wrongdoer  was  liable  only  for  value  of 
ship*s  car^o  and  personal  effects  on  board.  The  Havilah,  (2)  1  U.  S.  App.  138 
(2d  Cir.);  Lacombe,  J.,  1892. 

in.  MEASURE  OF  DAMAGES,  12-17. 

1.  Generally. 

12.  How  to  Measure  Damages. — In  an  action  against  the  owners  of  a 
vessel  for  needlessly  throwing  overboard  uniniured  cattle  in  apprehension 
of  a  storm,  it  is  not  proper  to  allow  recovery  for  all  as  uninjured  when  it 
appears  that  it  was  impossible  to  determine  just  the  number  injured. 
Brauer  v.  Compania de  NavigacionLa  Flecha,  35  U.  S.  App.  44 (2d Cir.);  Ship- 
man,  C.  J.,  1895. 

13.  Anticipated  Use^  not  Basis  for  Damages.— Where  land  taken  for 
public  improvement  is  carved  out  of  a  larger  tract  in  such  a  way  as  to  im- 

Eair  the  value  of  the  remainder,  such  impairment  constitutes  an  element  to 
e  considered  in  assessing  the  value  of  that  which  is  condemned.  The 
owner  of  the  land  is  not  entitled  to  any  consequential  injury  resulting  from 
government  works  prudentlv  carried  on,  unless  such  damages  are  allowed  by 
statute.  High  Bridge  Lumber  Co.  v.  U.  S.,  37  U.  S.  App.  234  (6th  Cir.); 
LURTON,  J.,  1895. 

14.  The  Value  of  a  Right  as  Measuring  Damages.— The  damage  done  by 
the  refusal  of  a  railroad  company  to  build  a  siding  is  to  be  estimated  by  the 
value  of  the  ri^ht  denied.  The  allegation  that  the  damage  is  largely  m  ex- 
cess of  $2,000,  is  inferential] y  a  statement  tliat  the  value  of  the  right  denied 
was  largely  in  excess  of  $3,000.  Butchers  c&  Drovers'  Stockyard  Co.  v. 
Louisville,  etc.,  Rd.  Co.,  81  U.  S.  App.  252  (6th  Cir.) ;  Taft,  J.,  1895. 

15.  How  Damages  are  Divided.— Where  both  parties  are  at  fault,  the  dam- 
ages must  be  divided  by  requiring  half  the  difference  of  the  respective  losses, 
if  any,  to  be  paid  by  the  one  sustaining  the  lesser  loss  to  the  other.  Ths 
Portland  &  The  State  of  Califomia,  7  U.  S.  App.  20  (9th  Cir.) ;  Dkadt,  J., 
1892. 

See  The  Slrius,  M  F.  R.  104. 
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16.  Nominal— When  Entitled  to.— When  the  defendant  in  an  action  of 
trespass  brought  by  the  United  States  against  him  for  cutting  and  carrying 
away  timber  from  public  lands  admits  the  doing  of  those  acts,  the  plaintifis 
are  entitled  to  at  least  nominal  damages  in  the  absence  of  direct  evidence  as 
to  the  value  of  the  standing  trees,  if,  S.  v.  Mock,  149  U.  S.  873  ;  Breweb,  J., 
1893 ;  U.  S,  V.  Humphreys  and  Mock,  149  U.  S.  277  ;  Brewer,  J.,  1893. 

17.  When  CSorporation  is  Liable  in  Exemplary.— A  corporation  is  not 
liable  for  exemplary  damages  for  the  acts  of  its  employes  except  where  it 
has  directed  or  ratified  them.  Press  Pub.  Co.  v.  Monroe,  38  U.  S.  App.  410 
(2d  Oir.)  ;  Lacohbe,  J.,  1896. 

17a.  lamited  by  Amount  of  the  Declaration.— A  recovery  can  only  be 
had  by  a  plaintiff  to  the  extent  of  his  declaration.  Chicago,  m,  &  St.  P.  Ry. 
Co.  V.  WaOacey  24  U.  S.  App.  589  (7th  Cir.) ;  Bunn,  J.,  Dist.,  1896. 

2.  For  Breach  op  Contract,  1&-28. 

18.  Damages  for  Breach  of  Contract— How  Measured.  The  ore  sold 
having  never  been  separated  from  the  mass,  and  appropriated  to  the  plaintiff, 
and  the  title  not  having  passed,  the  measure  of  damages  for  plaintiff's  failure 
to  t^e  and  pay  for  the  undelivered  ore  was  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time  when  the  several  instalments 
shoula  have  been  delivered.  Cherry  Valley  Iron  Works  v.  Florence  L  R.  Co., 
22  U.  S.  App.  e55  (6th  Cir.) ;  Severens,  J.,  1894. 

19.  Where  the  Party  Suing  Betook  the  Goods  Shipped  and  Disi>08ed 
of  them. — An  agreement  was  made  between  R.  and  an  ice  copartnership, 
whereby  R.  agreed  to  buy  a  cargo  of  ice  and  guaranteed  that  the  copartner- 
ship should  receive  at  least  $2.50  per  ton  for  the  same.  When  the  ice*laden 
baige  arrived  at  New  York,  R.  neglected  to  take  charge  of  it  and  sell  it. 
The  copartnership  thereupon  appomted  an  agent  who  took  charge  and 
dispoeed  of  it  at  a  great  loss.  From  the  finding  of  a  referee  ^ving  the  co- 
partnership damages,  R.  appealed.  Held,  that  the  copartnership  was  author- 
ized, for  its  protection,  to  take  charge  of  the  cargo  and  to  dispose  of  it  to  the 
best  advantage,  and  that  having  done  so,  R.  was  responsible  to  it  in  dam- 
ages for  all  loss  and  expenses  over  and  above  net  proceeds  of  the  sale  by  the 
agent.    Andrews  v.  Miller,  33  U.  S.  App.  12  (1st  Cir.)  ;  Putnam,  J.,  1895. 

20.  Breaoh  of  Warranty— Consequential  Damages.— Damages  for  a 
breach  of  warranty  are  not  confined  to  the  difference  between  the  value  of 
the  machinery  as  warranted  and  as  it  proves  to  be,  but  include  such  conse- 
quential damages  as  are  the  direct,  immediate,  and  probable  result  of  tlie 
breach.  Accumulator  Co.  v.  Dubuque  Street  Ry.  Co,  ,27  U.  S.  App.  364 
(8th  Cir.)  ;  Sanborn,  J.,  1884. 


21.  Proximate  Speed  of  Vessel. — ^Where  an  owner  of  a  vessel  warranted 
her  speed,  and  on  account  of  the  breach  of  the  waiTanty  a  cargo  of  fruit  was 
damaged,  it  was  held  the  damage  was  not  too  remote.  The  Ceres,  88  U.  S. 
App.  441  (2d  Cir.)  ;  Shipman,  J.,  1896. 

23l  Prospective  Profits,  too  Remote— Telegraph  Company.— Plaintiff's 
damages  are  too  remote  to  recover  from  a  telegrapn  couipany  for  non-delivery 
of  a  message  by  which  he  directed  the  brokers  to  sell  stock  on  the  exchange, 
when  he  had  no  such  stock,  but  had  securities  in  the  hands  of  his  brokers 
upon  which  they  would  have  made  the  sale  and  could  have  repurchased  so 
as  to  have  made  a  large  profit.  Cahn  v.  Western  Union  Tei,  Co,,  2  U.  S. 
App.  24  (5th  Cir.) ;  Bruce,  J.,  1891. 

23.  Consequential— Elements  too  Remote.— In  an  action  for  damages 
for  breach  of  warranty  in  the  sale  of  a  chain  used  to  haul  vessels  out  of  the 
water,  proof  of  the  extent  of  the  damage  caused  a  vendee  of  the  original 
vendee  and  of  the  amount  of  money  expended  in  repairing  the  damage,  and 
of  the  loss  of  trade,  was  properly  rejected.  Sutherland  v.  Round,  16  U.  S. 
App.  30  (6th  Cir.) ;  Taft,  J.,  1893. 

21.  Nominal  Only,  when  Real  Cannot  be  Ascertained.— Where  a  contract 
was  for  the  sale  of  the  entire  output  of  a  colliery  for  more  than  twenty  years, 
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at  a  price  to  be  agreed  upon  by  the  parties  from  month  to  month,  in  abeence 
of  any  agreement  as  to  price  or  of  any  means  of  determining  what  price  the 
contract  required,  for  a  refusal  to  deliver  such  output,  nominal  damages 
alone  can  be  recovered,  as  the  damages  from  such  refusal  cannot  be  ascer- 
tained.    Watts  V.  Weston,  26  U.  S.  App.  121  (2d  Cir.) ;  Lacombk,  J.,  1894. 

25.  Infbrring  Unknown  ftom  Known  Facts.— When  proof  of  the  actual 
weight  at  the  place  of  shipment  of  a  cargo  of  sugar  shipped  in  bags  is  not 

Eurable,  the  owner  of  the  c^rgo  may  show  the  number  and  weight  of  such 
as  arrived  intact,  and  from  the  averages  thus  obtained  be  entitled  to  the 
■enoe  that  the  other  bags  of  like  marks  were  of  like  weights.  In  the 
absence  of  any  evidence  showing  that  such  a  cargo  gains  in  weight  from 
moisture  or  other  cause  during  a  sea- voyage,  such  proof  would  not  tend  to 
charge  the  shipowner  with  more  tlian  he  received.  The  Uripides,  38  U.  S. 
App.  1  (2d  Cir.) ;  Lacombe,  J.,  1890. 

26.  Speculative  or  Problematical  Damages.— It  is  not  enough  that  the 
damages  which  may  be  recovered  for  a  wrong  or  breach  of  contract  are 
proximate,  in  the  sense  that  they  are  such  as  the  wrongdoer  must  have  con- 
templated as  the  probable  consequence  of  his  misconduct,  but  they  must  also 
be  certain  in  the  sense  that  they  are  not  problematical.  Speculative  and 
merely  possible  damages  are  not  recoverable.  Loewer  v.  Hams'  Administra- 
trix, U  U.  S.  App.  615  (2d  Cir.) ;  Wallace,  J.,  1898. 

27.  Waiver  of  Fraud— Bflteot  of,  on  Damages.- Where  the  defendants 
were  induced  by  the  plaintiiTs  false  statements  to  make  a  contract  for  the 
purchase  of  ore,  but  accepted  the  ore  after  having  discovered  the  fraud,  it 
was  kdd  that  they  were  entitled  to  the  diflference  between  the  contract  price 
of  the  ore  and  the  market  price  of  the  ore  at  the  time,  regardless  of  plain- 
tiff's false  statements.  McHose  v.  EamsJiaw,  8  U.  S.  App.  545  (8d  Cir.) ; 
Dallas,  J.,  1893. 

28.  Exceptions  to  the  General  Rule.- It  seems  there  may  be  exceptions 
to  the  general  rule  that  the  measure  of  damages  on  the  vendor's  failure  to 
deliver  goods  according  to  contract  is  the  difference  between  the  contract 
price  and  the  market  price  of  the  goods  at  the  time  when,  and  the  place 
where,  they  should  have  been  delivered,  and  that  when  goods  are  sold  by 
sample,  witii  a  warranty  as  to  quality,  and  delivery  is  made  of  an  inferior 
quality  necessitating  a  rejection,  a  return,  or  a  reselling  of  the  goods  and  a 
replacing  of  the  special  quality  contracted  for,  the  cost  of  reselling  and  re- 
placing IS  a  necessary  ana  natural  element  of  damages  as  much  to  be  con- 
sidered as  difference  in  price.  Hudmon  v.  Cuyas,  13  U.  S.  App.  443  (5th 
Cir.) ;  McCk)RMiCK,  J.  (Toulmin,  J.,  Dist.),  1893. 

3.  For  Wrongs,  29-48. 

29.  Statutory  Damages  Awarded.— It  having  been  decided  in  '*  The  City 
of  New  York,"  1  U.  8.  App.  72,  that  the  iniury  to  theboat  on  which  plaintiff^s 
intestate  died  was  due  to  defendant's  negligence,  the  intestate  having  died 
as  a  result  of  that  negligence,  the  statutory  damages  are  awarded.  Hie  Penn- 
sylvania  R,  Co.  v.  Dailey's  Adni'x,  1  U.  S.  App.  78  (1st  Cir.) ;  1891. 

30.  How  Jury  may  Measure  the  Amount.— In  an  action  for  wrongful 
death  it  is  error  to  charge  that  the  jury  must  measure  plaint iff^s  damages  by 
mathematical  calculation  based  on  the  yielding  power  of  money  invested  in 
an  annuity ;  for  the  jury  may  consider  other  modes  of  investment  on  their 
own  judgment,  and  the  error  is  not  cured  by  charging  tliat  the  question  of 
amount  of  damages  is  left  entirely  to  the  jury.  Nor  can  a  widow  recover 
on  the  basis  of  what  she  would  have  received  as  dower,  if  he  had  lived  and 
acquired  land.  SL  Louis  Iron  Mountain  A  S,  Ry,  Co  v.  Needham,  10  U.  S. 
App.  339  (8th  Cir,)  ;  Sanborn,  J.,  1892. 

31.  How  Measured— Injured  Member.— In  an  action  for  personal  injuries 
caused  by  defendant's  negligence,  when  it  appears  that  plaintiff  has  not  fully 
gained  the  use  of  the  injured  member,  oamages  may  be  given  for  futura 
1088.    Eddy  V.  Wallace,  4  U  S.  App.  264  (8th  Cir.) ;  Shiras,  J.,  1892. 
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83.   Damages— May  Consider  Circumstances  of  Family  of  Deceased.— 

In  an  action  agaiilst  a  raUroad  company  to  recover  damages  for  killing  an 
employe,  brought  under  act  of  February  17,  1885,  c.  126,  28  Stat.  307,  in  es- 
timating damages,  it  is  not  error  for  the  court  to  charge  the  jiu^y  to  consider 
all  the  circumstances  of  the  intestate's  family  in  order  to  estimate  how  much 
thev  would  probably  lose  by  his  death.  Baltimore  <fc  Potomac  R,  Co.  v. 
Mackey,  157  U.  S.  72;  Harlan,  J.,  1895. 

33.  May  Show  Income  of  Deceased. — In  an  action  by  personal  representa- 
tives of  a  deceased  person  whose  death  has  been  caused  b^  wrongful  act  of 
another,  evidence  as  to  income  of  deceased  previous  to  his  death  is  admis- 
sible. Louisville,  EvansvUle  &  St  Louis  Ry,  Co,  v.  Clarke,  152  U.  S.  230 ; 
Harlan,  J.,  1894. 

34.  Measure  of— Pecnniar^r  Damage. — In  an  action  by  an  administratrix 
for  an  injury  to  her  son  wmch  had  caused  his  death,  held  that  she  was  not 
entitled  to  any  but  pecuniary  damages,  and  was  entitled  only  to  the  amount 
of  such  actual  damage  to  decedent's  estate.  Southern  Padjle  Ry.  Co.  v. 
Lafferty*8  Admx.,  15  U.  S.  App.  193  (9th  Cir.)  ;  Hawley,  J.,  1893. 

35.  TTnoertain  and  Conjectural  Earnings.— An  estimate  by  a  plaintiff  of 
the  annual  value  of  his  labor  based  upon  the  business  of  a  steam  roller  which 
he  had  sold  before  he  was  injured  with  an  intention  of  repurchasing  it,  the 
earnings  of  which  were  divided  with  partners,  is  too  uncertain  and  coniectural 
to  prove  damages  for  personal  injuries.  Boston  and  Albany  R,  Co,  v.  O'Reilly, 
158  U.  S.  334  ;  Shirar,  J. ,  1895. 

36.  Bemote  Besnlts- Possible  Earnings.— In  an  action  for  personal  injuries 
caused  by  defect  in  machinery,  whereby  an  amputation  or  the  left  leg  re- 
sulted, hild,  it  was  not  the  proximate  cause  of  an  abscess  in  the  right  hip  nine 
months  after  ;  and  such  testimony,  if  objected  to,  must  not  go  to  the  jur^, 
nor  must  a  prospectus  of  the  plaintiff's  earnings  during  the  rest  of  his  lite, 
which  by  liie  tables  was  to  be  forty  years,  be  allowed  to  go  to  the  jury  w^hen 
objected  to.  St.  Louis  <fr  San  Francisco  Ry.  Co.  v.  Farr,  12  U.  8.  App.  520 
(8th  Cir.) ;  Sanborn,  J.,  1893. 

37.  Inevitable  Future  Effects  of  the  Injury.— In  an  action  for  dama^ 
for  personal  injuries  by  negligence,  the  jury  may  award  damages  for  the  m- 
evitable  future  effects  of  the  injury.  Washingto^i  <fc  Georgetown  Ry,  Co,  v. 
Harmon's  Adr.^  147  U.  S.  571 ;  Fuller,  C.  J.,  1893. 

38.  Future  Disability  and  Sufibring. — In  an  action  to  recover  for  personal 
injuries,  it  is  the  duty  of  the  jury  to  determine  whether  there  is  a  reasonable 
certainty  of  future  disability  and  suffering,  and  if  there  is,  to  award  com- 
pensation therefor.  Union  ^Pacific  Ry,  Co.  v.  Jones,  4  U.  S.  App.  115  (8th 
Cir.) ;  Shiras,  J.,  1892. 

39.  Mortification,  not  an  Element  of. — ^The  jury  are  not  entitled  to  take 
into  consideration  those  feelings  of  mortification  which  the  plaintiff  may  ex- 
perience in  after  life,  by  reason  of  his  crippled  condition,  in  assessing  his 
damages  for  injuries.  Chicago,  Rock  Island  and  Pac.  Railway  Co.  v.  Caul- 
field,  27  U.  S.  App.  858  (8th  Cir.) ;  Thayer,  J.,  1894. 

40.  Mental  Anguish.  Through  Failure  to  Deliver  Message.— In 
an  action  against  a  telegraph  company  for  failure  to  deliver  message,  there 
can  be  no  recovery  for  mental  anguisli.  Such  damages  are  too  remote  and 
speculative.  Western  Union  Telegraph  Co.  v.  Wood,  13  U.  S.  App.  817  (5th 
Cir.);  Pardee,  J.,  1893. 

41.  Iiyury  to  Cattle — Deterioration. — ^The  proper  rule  of  damages  in  case  of 
injury  to  cattle  by  collision,  is  the  difference  between  the  market  value  of 
the  cattle,  in  the  condition  in  which  they  would  have  arrived  but  for  the 
negligence  of  the  defendant,  and  their  market  value  in  the  condition  in 
which,  by  reason  of  such  negligence,  they  did  arrive.  New  York.  Lake  Erie 
d  Western  R.  Co.  v.  Estill ;  New  York,  Lake  Erie  <fc  Western  R.  Co.  v.  Leon- 
ard, 147  TJ.  S.  591 ;  Blatohford,  J.,  1893. 

42.  Interest  as  Included  in— Jury  Question.— In  an  action  to  recover 
damages  for  hay  destroyed  by  fire  caused  by  passing  locomotive,  an  instruc- 
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tion  that  the  measure  of  damages  is  the  market  price  of  the  hay  when  burned, 
with  interest  from  such  time,  is  erroneous,  as  it  is  for  the  juij  to  determine 
whether  interest  should  be  allowed  or  not ;  but  where  the  jury  m  fact  does  not 
allow  interest,  it  is  no  groimd  for  reveiBal.  Eddy  v.  Lafayette  {S),  4  U.  S. 
App.  247  (8th  Cir.);  Thayer,  J.,  1892. 

43.  Interest — Lost  by  Compromise. — ^When  a  person  from  whom  an  inter- 
nal revenue  tax  has  bleen  illegally  exacted  accepts  from  the  government,  with- 
out objection,  the  payment  of  the  sum  illegally  exacted,  he  thereby  gives  up 
his  right  to  sue  for  interest  as  incidental  damages.  Stewart  v.  Barnes,  153 
U.  S.  458 ;  Shir  AS,  J.,  1894. 

44.  Elements  of,  under  Missouri  Statute. — An  action  was  brought  by  a 
wife  to  recover  damages  for  the  death  of  her  husband  under  the  Revised 
Statutes  of  Missouri.  Evidence  of  the  number  and  ages  of  her  children  was 
admitted,  although  they  were  of  an  age  tosux>poi't  themselves,  upon  the  ground 
that  upon  the  death  oi  her  husband  the  wife  becomes  responsible  for  their 
care.  Such  construction  of  the  statute  must  be  accepted  by  the  Federal 
court.  But  the  loss  of  companionship  of  the  husband  is  not  an  element  of 
damages  for  which  recovery  can  bo  liad.  Atchison^  Topeka  <Sb  Santa  Ft  R. 
JR.  Co.  V.  Wilson,  4  U.  S.  App.  25  (8th  Cir.) ;  Hallett,  J.,  1891. 

45.  For  Bufforing,  under  Tennessee  Statute.'— Under  the  Tennessee  stat- 
tute  giving  a  right  of  action,  damages  are  also  allowable  for  the  mental  and 
bodily  suffering  of  the  deceased.  And  where  it  appears  that  death  was  in- 
stantaneous, the  question  is  properly  left  for  the  aetermination  of  the  jury, 
there  being  ex  necessitate  some  mterval  between  the  blow  and  death,  during 
which  the  mind  mav  endure  the  agony  of  death.  Western  and  Atlantic  JR. 
R,  Co.  V.  Boberson,'22  U.  S.  App.  187  (6th  Cir.) ;  Lurton,  J.,  1894. 

46.  Injury  to  Grazing  Lands. — The  court  having  instructed  the  jury,  in  an 
action  to  recover  rental  value  of  pasture  lands,  that  the  obligation  of  the 
defendant  rested  entirely  upon  the  theory  that  he  had  stocked  plaintiffs 
lands  to  their  full  capaci^  and  enjoyed  their  exclusive  use,  a  further  instruc- 
tion that  the  defendant's  liability  was  limited  to  the  consumption  by  his  own 
stock  would  have  been  irrelevant.  Lazarus  v.  Phdps,  156  U.  S.  202 ;  Brown, 
J.,  1895. 

47.  Por  Timber  in  Various  Stages  of  Delivery.— When  an  innocent  pur- 
chaser from  a  wilful  trespasser,  in  anticipation  of  an  absolute  purchase,  and 
on  the  faith  of  a  good  title  to  the  property  in  his  vendor,  advances  money  to 
be  expended  in  improving  its  value,  and  to  be  credited  on  account  of  tiie 
purchase  money  when  the  property  is  delivered  in  its  improved  condition, 
pending  the  completion  of  the  contract  to  secure  the  advances  thus  made, 
the  measure  of  damages  should  be  fixed  as  of  the  time  when  the  first  advances 
were  made  by  the  innocent  purchaser  to  be  expended  in  adding  to  the  value 
of  the  proi)erty.    Fisher  v.  Broum,  87  U.  S.  App.  407  (6th  Cir. ) ;  Taft,  J. ,  1895. 

48.  Void  Release  of  Damages.— A  i)erson  travelling  in  charge  of  freight  on 
a  railroad  train,  the  consignor  having  stipulated  that,  if  the  freight  went,  the 
man  should  go,  is  a  passenger  for  hire,  and  his  voluntary  release  of  damages 
is  without  consideration  and  therefore  void,  and  he  could  sue  for  damages 
for  personal  injuries.  Delatvare  Lack,  <fc  West  R,  R  Co,  v.  Ashley^  28  U.  8, 
App.  375  (3d  Cir.) ;  BUPFINGTON,  J.,  1895. 

IV.  LIQUIDATED  DAMAGES,  49-50. 

49.  Liquidated  Damages— Penalty—The  Latter  not  Enforoeable.— 
Where  the  parties  to  a  contract  have  stipulated  for  the  payment  of  a  certain 
sum  as  liqmdated  damages  in  case  of  breach,  but  such  sum  is  grossly  in  ex- 
cess of  the  damages  actually  resulting  from  the  breach,  and  such  ciamage 
can  be  easily  measured,  the  stipulated  payment  is  a  penalty  which  cannot  be 
enforced,  in  spite  of  the  intentions  of  the  parties.  Qay  Manufacturing  Co.  v. 
Camp,  25  U.  S.  App.  134  (4th  Cir.) ;  SiMONTON,  J.,  1895. 

50.  Penalty  and  Liquidated  Damages— Bond.— A  bond  being  expressed 
in  such  language  that  it  leaves  no  doubt  that  it  was  intended  to  provide 
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secnritf  for  the  payment  of  such  damages  as  are  ascertainable  without  diffi- 
culty is  to  be  regarded  as  a  penalty  and  not  as  b'quidated  damages.  United 
States  V.  Cutajar,  35  U.  S.  App.  183  (2d  Cir.) ;  1895. 

DEATH. 

See :  AcmoN,  Right  of,  2. 
Agency,  28. 
Contracts,  9. 

DEATH  FENAIjTY. 

See :  Juby  and  Jury  Trial,  16. 

DEBT. 

See :  Assignment,  2. 

DECEDENT'S  ESTATES,  4. 

See  also :  Set-off,  2. 
Statutes,  61. 

1.  Rights  of  Heir— Venezuela.— By  the  law  of  Venezuela,  at  all  times,  the 
heir  is  considered  to  be  the  same  person  as  the  deceased,  and  succeeds  di- 
rectly to  all  his  rights  and  title  in  and  to  all  property  from  the  very  moment 
of  death,  and  is  invested  with  the  right  to  aemand,  sue  for,  collect,  and  re- 
cover all  claims  and  debts  due  the  deceased.  Idler's  Admr,  v.  Chataing's 
Admr,,  28  U.  S.  App.  333  (8d  Cir.) ;  Acheson,  J.,  1895. 


2.  Liability  of  Heirs  for  Debts  of  Ancestor— Ijouisiana.— Under  the 
hw  of  Louisiana  the  heirs  are  not  liable  for  the  debts  of  their  ancestor,  un- 
less they  shall  accept  his  succession  ;  judgment  can  only  be  given  against 
heirs,  when  found  liable  for  the  debts  of  tlieir  ancestor,  for  their  virile  por- 
tions, that  is  to  say,  for  an  equal  part  of  the  debt,  dividing  it  into  as  many 
parts  as  there  are  heira  Kem  v.  H,  B,  Claflin  Company ;  Schwartz  v.  H,  B, 
Oaflin  Company y  13  U.  S.  App.  707  (5th  Cir.);  Pardee,  J.,  1898. 

t  Jurisdiction  of  Probate  Court  of  Texas.— The  Probate  court  of  the 
State  of  Texas  in  the  year  1847,  under  the  act  of  May  11, 1846  (2  Sayles'  Early 
Law  of  Texas,  art.  1730),  had  the  power  to  authorize  an  administrator  to 
specifically  perform  by  making  a  deed  in  satisfaction  of  a  claim  for  land  due 
from  the  estate  where  the  cbim  liad  been  accepted  by  the  executor  or 
administrator  and  the  Probate  Court  had  approved  it.  Aspley  v.  Murphy ^ 
2  U.  S.  App.  382  (5th  Cir.) ;  BiLLlNGS,  J.,  1892. 

4.  Parish  Conrt  in  Louisiana  can  Administer  only  on  Property 
Owned  by  Decedent  at  his  Death. — A  parish  court  in  Louisiana  cannot 
divest  and  dispose  of  the  title  to  real  prope^  which  the  decedent  had  in  his 
lifetime  duly  conveyed  to  other  persons.  Hodge  v.  PalmSf  87  U.  S.  App. 
61  (6th  Cir.);  Severens,  J.,  1895. 

Followed  in  Morancy  v.  Palms,  87  U.  S.  App.  W  (6th  Cir.);  Sevebkns,  J.,  1895. 

DECLARATION. 

See :  Evidence,  102, 188-150. 

Pleading  and  PRAcncE,  20-38. 

DECOY  LETTER. 

See :  Criminal  Law,  91. 

PosTOPFiCE  Department,  7. 

DECREES. 

See :  Admiralty,  65-68. 

For  Costs :  Appeals,  25. 
Interlocutory :  Appeals.  29. 
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Retrospective :  Cmcurr  Couet  of  Appeaia,  74 
Equity,  126-129. 
Foreclosure,  11-16. 
Mandamus,  12, 16. 
Judicial  Sale,  2. 

DEDICATION,  3. 

See  also :  Patents,  123. 
Railroads,  8. 

1.  What  Will  be  Deemed  a  Dedication.— If  the  owner  of  land  makes  a 
*  plat  thereof,  or  a  survey  defining  lots,  streets,  and  alleys,  and  sells  lote  with 

reference  to  such  plat  or  survey,  he  will  be  held  thereby  to  have  dedicated 
the  land  to  the  purposes  named.  Chicago  M.  <St  St.  Paid  Ry,  Co.  v.  McArthur, 
10  U.  S.  App.  546  (8th  Cir.);  Shiras,  J.,  1892. 

2.  Legal  Title.— Where  land  is  dedicated  by  common  law,  the  legal  title 
remains  in  the  owner ;  or  if  dedicated  under  acts  of  Ohio,  of  December  6, 
1800,  and  March  3,  1831,  the  legal  title  is  vested  in  the  county.  In  either 
case,  if  abandoned,  the  former  owner  is  restored  to  his  right  of  poeseaaion. 
Mahoning  Co.  v.  Young,  16  U.  S.  App.  253  (6th  Cir.);  Lurton,  J.,  1893. 

3.  Of  Port  Dearborn,  under  Illinois  Statute.— Under  the  operation  of 
the  act  of  legislature  of  Illinois  of  February  27,  1833,  for  the  making  and 
recording  of  town  plats,  the  interest  in  and  control  of  the  United  States  over 
the  streets,  alleys,  and  commons  in  the  Fort  Dearborn  addition  to  Chicago 
ceased  with  the  record  of  the  plat  thereof  and  the  sale  of  the  adioining  lots. 
For  when  resort  is  made  by  individuals,  or  by  the  government  of  the  United 
States,  to  the  mode  provided  by  the  statute  of  a  state  where  real  property  is 
situated,  for  the  transfer  of  its  title,  the  effect  and  conditions  prescribed  by 
the  statute  will  apply,  and  such  operation  will  be  given  to  the  instrument  of 
conveyance  as  is  there  designated.  U,  S,  v.  Elinois  Central  R,  Co.,  154  U.  S- 
225 ;  FIELD,  J.  (Brewer,  Brown,  JJ.,  Dist.),  1894. 

DEEDS,  21. 

See  also :  Cancellation,  1. 

Cloud  on  Title,  12. 

Equity,  19,  39. 

Evidence,  164-166, 182. 

Fraudulent  Conveyances,  10. 

Judicial  Sale,  4. 

Mistake,  3-^. 

Mortgages,  3,  8. 

Recording  Conveyances,  5. 

Rescission,  4. 

Title  to  Real  Property,  8. 

I.  REQUISITES,  1-6. 
II.  DESCRIPTION,  7-8. 
III.  CONSTRUCTION,  9-21. 

I.  REQUISITES,  1-6. 

1.  Title  Passes  by  Delivery.— The  title  to  real  property  vests  in  thegrantee 
named  in  the  deed  only  upon  the  delivery  of  the  deed.  Harmon  v.  Marmon, 
34  U.  S.  App.  316  (7th  Cir.);  BuNN,  J.,  1895. 

2.  Misnomer  of  Corporation — ^Effect  of. — A  misnomer  of  a  corporation 
does  not  invalidate  a  deed  if  it  can  be  collected  from  the  face  of  the  deed, 
aided  by  extrinsic  evidence,  what  cx)rporation  is  intended,  the  real  test  being, 
not  identity  of  name,  but  identity  of  the  corporation  itself,  or  the  capability 
of  identification.  Hackett  v.  Marmet  Company,  8  U.  S.  App.  149  (4tQ  Cir.); 
Hughes,  J. ,  1892. 

8.  Consideration  Expressed  in.— The  consideration  of  a  deed  may  be 
inqmred  into  and  shown  to  be  different  from  the  recital  in  the  deed,  iSut  a 
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deed  cannot  be  defeated  by  showing  want  of  consideration.    Mahury  v. 
LouigviUe  <fc  J.  R  Co.,  18  U.  S.  App.  542  (7tJi  Cir.) ;  Bunn,  J.,  1894. 

4  Insufficient  Acknowledgment— Virginia.— An  acknowledgment  in 
May,  1788,  of  a  deed  of  lands  in  Virginia,  bet  ore  two  judges  of  a  court  requir- 
ing three  or  more  justices  to  constitute  it,  was  insufficient  under  the  Virginia 
Statute  of  October,  1785,  providing  for  acknowledgment  before  any  court  of 
law.    Loree  v.  Abner,  6  U.  S.  App.  649  (6th  Cir.) ;  Bakr,  J.,  1893. 

5.  Intent  Determines  Character.— Whether  a  conveyance  bo  a  quitclaim 
or  not  is  dependent  upon  the  intent  of  the  parties  to  it  as  that  intent  appears 
from  the  language  of  the  instrument  itself.  U.  8.  v.  Dalles  Military  Eoad 
Co.,  7  U.  S.  App.  (9th  Cir.) ;  Hawley,  J. ,  1892 ;  U.  S.  v.  California  &  O.  L.  Co. , 
7  U.  S.  App.  138  (9th  Cir.) ;  Hawley,  J.,  1892. 

9.  Of  Quitclaim.  Deed. — ^The  rule  that  the  taker  of  a  quitclaim  deed  can- 
not be  a  bona  fide  holder  is  limited  to  the  grantee  in  the  deed,  and  is  not 
applicable  where  the  quitclaim  deed  was  only  a  prior  conveyance  in  the 
chain  of  title.  Even  as  to  the  grantee,  the  acceptance  of  a  quitclaim  deed 
does  not  of  itself  prevent  a  person  from  becoming  a  bona  fide  holder.  U.  S. 
V.  California  dt  O.  L.  Co.,  148  U.  S.  31 ;  Brewer,  J.,  1893 ;  U.  8.  v.  DaUea 
M.  R.  Co.,  148  U.  S.  49;  Brewer,  J.,  1893. 

See  Finch  t.  Trent,  8  Tex.  C.  A.  STl  ;  Prentice  t.  Duluth  S.  &  F.  Co.,  58  F.  R.  447. 

II.  DESCRIPTION,  7-8. 

T.  Description. — ^Wlien  a  deed  contains  a  specific  description  of  the  land 
conveyed,  by  metes  and  bounds,  and  a  general  description  referring  to  the 
land  as  the  same  land  set  off  to  B.,  and  by  B.  disposed  to  A.,  the  second 
description  is  intended  to  describe  generally  what  was  before  described  by 
metes  and  bounds,  which  is  the  real  description  that  governs  in  ejectment. 
Prentice  v.  Northern  Pacific  R.,  154  U.  S.  163 ;  Harlan,  J.,  1894. 

8.  Land  Bounding  upon  Streets.— A  deed  which  describes  land  as 
bounding  upon  a  street,  is,  by  common  law,  construed  as  carrying  the  fee 
unto  the  middle  line  of  the  street.  Paine' 8  Exrx.  v.  Consumers*  8torage  Co., 
87  U.  S.  App.  539  (6th  Cir.) ;  Taft,  J.,  1895. 

m.  CONSTRUCTION,  9-20. 

9.  Executed  after  Death  of  Judgment  Debtor.— The  United  States  pur- 
chased land  under  judgment  sale.  Purchase  was  confirmed  by  the  court, 
and  deed  ordered  to  be  executed.  It  was  executed  twelve  years  afterward, 
the  judgment  debtor  being  dead.  Held,  a  valid  deed,  notwithstanding  the 
failure  to  revive  the  action.  United  States  v.  Insley,  13  U.  S.  App.  125 
(8th  Cir.) ;  Thayer,  J.,  1893. 

10.  Intention  G-ives  Character  to  Deed. — ^Whether  a  deed  be  a  quitclaim 
or  not  depends  upon  the  intention  of  the  parties,  as  gathered  from  words  of 
the  dani  itself.  U.  8.  v.  Cal,  etc.,  Land  Co.,  7  U.  S.  App.  128  (9th  Cir.); 
Hawley,  J.  (Hanpord,  J.,  Dist.),  1892. 

See  also  to  same  effect  IT.  S.  t.  Dalles,  etc.,  Co.,  7  U.  S.  App.  297  (9th  Cir.) ;  Hawlet,  J.,  1892. 

11.  Deed  of  Bargain  and  Sale. — ^A  deed  by  which  the  grantor  aliens, 
releases,  grants,  bargains,  sells,  and  conveys  the  granted  estate  to  the 
grantee,  his  heirs  and  assigns,  to  have  and  to  hold  the  same  and  all  the  right, 
title  and  interest  of  the  grantor  therein,  is  a  deed  of  bargain  and  sale,  and 
will  convey  an  after  acquired  title.  U.  8.  v.  California  <&  O.  L.  Co.,  148 
U.  S.  31 ;  Brewer,  J.,  1893 ;  U.  8.  v.  Dalles  Military  R.  Co.,  148  U.  S.  48  ; 
Bkewer,  J.,  1893. 

13.  Conditional  Fee. — ^Whero  land  was  deeded  to  a  village  for  use  as  a 
cemetery,  and  a  municipal  ordinance  forbade  its  use  for  that  purpose  and  it 
was  occupied  by  public  buildings,  the  fact  that  a  fee  was  conveyed  for  a 
certain  purpose  does  not  thereby  make  it  subject  to  a  condition  subsequent, 
and,  if  there  is  such  a  condition,  the  estate  is  not  forfeited,  when  perform- 
anoe  of  the  condition  is  forbidden  by  law.  Mahoning  County  v.  Young,  16 
U.  8.  App.  253  (6th  Cir.) ;  Lurton,  J.,  1893. 
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13.  ^  How  to  be  ConBtrued. — ^In  construing  a  deed,  a  court  may  place  itself 
in  the  place  of  the  g:rantor,  for  the  purpose  of  discovering  his  intention,  and 
then  in  yiew  of  all  the  facts  and  circumstances  sunounduig  the  execution, 
give  effect  to  the  manifest  intention  of  the  grantor.  Ounn  v.  BUuJ^a  Admx, 
(I):  Black' 8  Admx.  v,  Gunn,  19  U.  S.  App.  477  (8th  Cir.);  Sanbobn,  J., 
I8d4. 

14.  How  Construed. — ^To  discover  the  intention  of  a  grantor,  a  court  may 
place  itself  in  his  place,  and  determine  its  meaning  imder  all  the  facts  and 
circumstances  surrounding  the  grantor.  When  the  intention  of  the  grantor 
has  thus  been  determined,  it  will  control  in  the  construction  of  the  deed 
without  regard  to  technical  rules  of  construction.  Prentice  v.  Duluth 
Storage  Co.,  19  U.  S.  App.  100  (8th  Cir.) ;  Sanborn,  J.,  1893. 

See  Gunn  ▼.  Black,  60  F.  R.  168. 

15.  Construction  of  Covenants. — Grantee  of  land  covenanted  that  as  part 
of  the  consideration  he  would  pay  certain  notes  made  by  the  gfantor,  which 
notes  recited  that  thev  were  secured  by  mortgage,  and  that  if  foreclosed  the 
maker  would  be  liable  only  to  the  extent  of  the  proceeds  of  the  sale :  a 
power  of  sale  was  given  in  the  mortgage.  Held,  the  covenantor  was  liable 
in  an  action  at  law  for  the  notes  and  interest  thereon,  neither  notes  nor 
mortgage  requiring  a  sale  of  the  land  upon  default  in  payment.  North  Ala- 
bama  Development  Co,  v.  Orman,  18  U.  S.  App.  215  (5th  Cir.);  McCormick, 
J.,  1898. 

16.  Includes  Named  Plans.— Where,  upon  the  sale  of  a  lot  of  land,  the 
deed  refers  to  a  plan,  the  latter  becomes  a  material  part  of  the  conveyance, 
and  is  to  have  the  same  effect  as  though  copied  into  the  deed,  and  a  c^  in 
the  deed  for  streets  in  the  plan  amounts  to  a  dedication  of  them  to  the  use 
of  tlie  purchaser  as  public  ways,  even  if  the  streets  have  not  yet  been 
opened.    Rainey  v.  Herbert,  8  U.  S.  App.  592  (8d  CJir.);  Acheson,  J.,  1893. 

17.  Conditions  Subsequent.— A  condition  in  a  grant  of  land  to  a  railway 
company  that  the  company  shall  construct  a  certain  road  within  a  given 
time,  and  in  case  of  failure  the  grant  to  revert  to  the  grantor,  is  a  condition 
subseouent,  for  breach  of  which  the  grantor  may  enter  and  repossess  him- 
self of  the  land,  and  after  that  is  done,  it  is  not  subject  to  debts  incurred  by 
the  company  while  in  possession.  ScJdesinger  v.  Kansas  City  dt  8.  M.  Co,, 
152  U.  S.  444 ;  Harlan,  J.,  1894. 

18.  Equitable  Title— How  Conferred  by.— A  deed  must  in  some  way 
point  out  the  grantee,  but  the  full  name  need  not  be  given.  If  the  name  of 
no  person  is  given  in  the  partnership  designation  the  legal  title  will  not  pass 
but  an  equitable  title  is  vested.  Dunlap  v.  Oreen,  28  U.  S.  App.  154  (oth 
Cir.);  Pardee,  J.,  1894. 

19.  Construction  of  Wisconsin  Statute.— The  Rev.  Stat,  of  Wisconsin, 
of  1858,  provided  that  the  register  of  deeds  should  keep  a  general  index, 
pages  to  be  subdivided  into  eight  columns,  and  should  make  entries  of  every 
instrument  or  writing  received  bv  him,  and  note  the  time  of  receipt.  In 
this  case  the  tax  deed  was  entered  in  the  index  under  the  name  of  Douglas 
County,  by  which  it  was  issued,  although  running  in  the  name  of  the  state 
as  well  as  of  the  county.  Held,  it  was  not  necessary  to  insert  in  the  index 
the  name  of  the  state  as  a  grantor,  as  no  one  would  be  misled  by  it,  and 
was  therefore  sufficient  to  set  the  statute  of  limitations  in  operation. 
Bardon  v.  Land  <&  R,  I,  Co.,  157  U.  8.  827 ;  Fuller,  C.  J.,  1895. 

20.  Quitclaim  Deed  not  Sufficient  to  Constitute  one  a  Bona  Fide 
Purchaser — ^lowa.— ^In  Minnesota,  in  no  case  can  one  who  holds  title  under 
a  quitclaim  deed  be  a  bona  fide  purchaser  without  notice,  and  he  takes  only 
such  interest  as  the  grantor  could  lawfully  convey.  Dunn  v.  Bamwm,  10 
U.  S.  App.  86  (8th  Cir.) ;  Caldwell,  J.,  1892. 

21.  Construction  of. — General  words  alone  in  a  release  are  taken  most 
strongly  against  the  releasor,  but  where  there  is  a  particular  recital  followed 
by  general  words,  the  latter  are  qualified  by  the  particular  recital.  Union 
Bacifi^  By.  Co.  v.  Artist,  19  U.  S.  App.  612  (8th  Cir.) ;  Sakborn,  J.,  1894^ 
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DE  FACTO* 

See:  Corporations,  21. 

Municipal  Corporations,  62. 
Marshai^,  20. 
Officbrs,  2. 

DEFAULT. 
See :  Real  Property,  10« 

DEFECTIVE  SERVICE. 

See :  Service  of  Process,  9. 

DEFECTS. 

See :  Pleading  and  Practice,  105-107. 

DEFENCES. 

See :  Criminal  Law,  108-118. 
Foreclosure,  21. 
Judgments  and  Decrees,  51. 
Laches,  18-ld. 

Limitation  op  Actions,  83-^. 
Negotiablb  Instruments,  26-27. 
Patents,  242-261. 
Ships  and  Shippino,  8-9, 246-250. 

DEFENDANT* 

See :  Costs,  7-9. 
Equity,  58-62. 
Parties,  28-82. 

DEI.AWAKES. 

See :  Indians,  16. 

THE  DELAWARE. 

See :  Ships  and  Shipping,  227. 

DELEGATION. 

See :  Agency,  1-4. 

DEUVEBY. 

See :  Sales,  6-12. 

Ships  and  Shipping,  82-84. 

DEMAND. 

See :  Equity,  140-141. 

DEMURRAGE. 

See:  Admiralty,  24. 

Ships  and  Shipping,  78-83. 

DEMUBBEB. 

See:  Equttt,  104-106. 

Former  Adjudication,  24. 
ilvterstate  commerce,  88. 
Judgment  and  Decrees,  27. 
Limitation  of  Actions,  85. 
Patents,  266. 

Pleading  and  Practice,  61,  72. 
Ships  and  Shipping,  14. 
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DEPOSITIONS,  7. 

See  also  :  Pleading  and  Practicb,  10. 

1.  How  Taken  Properly. — Depositions  taken  down  in  questions  and 
answers,  and  not  reduced  to  writing  in  presence  of  witness,  nor  read  over  to 
nor  by  him,  are  not  properly  taken  and  are  not  admissible  in  evidence. 
MoUer  v.  United  States,  13  U.  S.  App.  472  (5th  Cir.);  Pardee,  J.,  1893. 

2.  Irregular  Dej^OBition. — Mere  irregularity  in  takins^  a  deposition  is  not 
ground  for  reiectmg  it  if  the  other  party  appeared  and  cross-examined  the 
witnesses.  Kansas  Cityy  Fort  Scott  <&  W.  R,  Co,  v.  Stonery  10  U.  S.  App.  209 
(8th  Cir.) ;  Shieas,  J.,  1892. 

See  Mutual  Benefit  L.  I.  Co.  ▼.  Robison,  68  F.  R,  783. 

3.  Irregularities  in  Taking— How  Waived.— When  a  party  is  repre- 
sented oy  counsel  at  the  taking  of  a  deposition,  and  takes  part  in  the  ex- 
amination, that  must  be  regarded  as  a  waiver  of  irregularities  in  taking  it, 
and  when  it  is  received  without  objection,  objections  to  it  are  waived. 
Northern  Pacific  R,  Co.  v.  Urlin,  158  U.  S.  271 ;  Shiras,  J.,  1895. 

4.  Taken  in  Term  Time  Admissible.— Under  the  act  of  Congress  of  May 
19,  1872  (§  863,  Rev.  Stat.),  it  is  no  objection  to  the  admissibility  of  depositions 
that  they  were  taken  in  term  time  without  leave  of  the  court.  Union  Pacific 
Ry.  Co,  V.  Reese,  15  U.  S.  App.  92  (9th  Cir.) ;  Morrow,  J.,  1893. 

5.  Opening  and  Filing  Ordered. — Depositions  placed  in  the  custody  of  the 
clerk  as  taken  in  this  case  may  be  opened  and  filed,  as  well  as  map  exhibits, 
and  an  order  is  made  for  the  taking  of  farther  testimony,  and  for  the  receiv- 
ing of  such  documents  and  maps  as  the  City  of  Oakland  may  offer  touching 
its  title  to  the  lands  in  dispute,  and  for  the  opening  and  filing  of  the  same 
when  returned  to  the  clerk.  California  v.  Southern  Pacific  Co,,  153  U.  S. 
239;  Per  Cur.,  1894. 

6.  Motions  to  Suppress. — Motions  to  suppress  depositions  for  irregularities 
must  be  made  before  the  case  is  called  lor  trial  in  order  that  opportunity 
may  be  afforded  to  correct  the  defects  or  retake  the  testimony.  Bibb  v. 
AUen,  149 U.  S.  481 ;  Jackson,  J.,  1893. 

7.  Jurat— Commissioner  Entitled  to  Fees.— Tlie  jurat  attached  to  a  de- 
position taken  before  a  commissioner  of  a  circuit  court  of  the  United  States, 
IS  not  a  certificate  to  the  deposition  in  the  ordinary  sense  of  the  term,  but  a 
certificate  of  the  fact  timt  the  witness  appeared  before  the  comniissicmer, 
and  was  sworn  to  the  truth  of  what  he  had  stated ;  and  the  commissioner  is 
entitled  to  a  separate  fee  therefor.  United  States  v.  Julian^  162  U.  S.  324 ; 
Brown,  J.,  1896. 

DEPOSITS. 

See :  Banks  and  Banking,  7-8. 

DEPUTY  MARSHAL. 

See :  Marshals,  19-21. 

DESCBIPTIOK'. 

See :  Public  Lands,  48-^51. 

DBS  MOINES  N.  &  B.  Ca 
See :  Public  Lands,  65. 

DESPATCH  MONEY. 

See :  Ships  and  Shipfino,  85-% 

DETROIT  RIVER. 

See :  Admiral.ty,  1. 
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DEVIATION. 

See :  Circuit  Coubt  op  Appeaus,  228. 
Ships  and  Snippma,  81-71. 

DIBECTOB. 

See :  Corporations,  66. 

DIBECT  TAX. 
See :  Taxation,  2. 

DIBECTINa  VEBDICT. 

See :  Trial,  85-116. 

DISABILITY. 

See :  LmiTATiON  of  Actions,  27-38. 
Naturalization,  2. 
Statute  of  Limitations,  14. 

DISCHABGE. 

See:  Bankruptcy,  6. 

Jury  and  Jury  Trial,  1-11. 
Recbtters,  22. 
Surety,  10-18. 

DISCLAIMEB. 

See :  Circuit  Court,  74. 
Patents,  128-181. 

DISCOS  TIN  UANCE. 

See :  Equity,  147. 

Discouirr. 

See :  National  Banks,  2. 
Usury,  1. 

DISCOUNTING  NOTES. 

See :  Banks  and  Banking,  14. 

DISCOVEBY,  2. 

1.  Order  to  Master  to  Examine  Private  Papers.— Where  a  bill  in 
equity  is  brought  to  get  the  possession  of  private  papers  and  to  enjoin  expos- 
ing them  to  inspection,  an  order  directing  a  master  to  examine  them  is  un- 
authorized, unless  private  rights  cannot  be  determined  without  it.  Potter 
▼.  Becd,  5  U.  S.  App.  49  (1st  Cir.)  ;  Putnam,  J.,  1892. 

2.  When  not  Properly  Ordered.— Defendant  proposed  to  show  certain 
papers  to  the  grand  jury,  and  this  suit  is  to  prevent  it.  The  district  attor- 
ney desired  to  be  made  a  party  to  reach  the  papers  for  use  in  criminal  pro- 
ceedings. Held,  an  order  directing  a  master  to  examine  the  papers  is 
unauthorized,  and  the  district  attorney  has  no  standing  as  a  party.  His 
proper  course  would  have  been  to  procure  a  fmbposna  duces  tecum  from  the 
court  where  criminal  proceedings  were  pending,  and  thereafter  should  have 
made  summary  application  to  the  court  which  had  impounded  the  papers 
covered  by  the  subpoena.    Same  Case, 
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PISCBETION. 

See :  Of  the  CJourt :  Cmcurr  CJoubt  op  AppEAifi,  127-147. 
Costs,  12-18, 
Exceptions,  19. 
Injunction,  6. 
Nbw  Trial,  2. 
Officers,  1. 
Patents,  278. 

Pleading  and  Practice,  85-d6,  78-75. 
Trial,  lC-17. 

DI80BIMINATION. 

See :  Carriers,  17, 19,  21. 

Interstate  Commerce,  2-9. 

DISHONOR. 
See:  Negotiable  Instruments,  28-32. 

DISMISSAL. 

See :  Of  Appeal :  Admiralty,  77. 
Appeals,  12. 

Of  Judgment :  Appeai^,  81. 
Circuit  Court  of  Appeals,  124,  280,  281, 236. 
Costs,  15. 

Error,  Writ  of,  82-87. 
Equity,  84-90. 
Supreme  Court,  12, 118-128,  280-287. 

disfensaby  act. 

See :  Of  S.  C. :  Constitutional  Law,  89. 

DISQUAUFICATION. 

See :  Judges,  2. 

Jttry  and  Jury  Trul,  18-M. 

DISSOLUTION. 

See :  Corporations,  99-103. 
Injunction,  82. 
Partnership,  16. 
Patents,  815-821. 
Of  Bank :  Receivers,  8. 

DISTBXBUTEE. 

See:  Federal  Courts,  21. 

DISTBIBUTION  OF  PBOCEEDS. 

See :  Railroads,  41. 

DISTRICT  ATTORNEY,  15. 

1.    Entitled  only  to  Compensation  Allowed  by  Statute.— The  district 

attorney  of  the  United  States  for  the  Eastern  District  of  Wisconsin,  liavinff 
been  instmcted  by  the  Department  of  Justice  to  co-operate  with  a  special 
assistant  attorney-general  in  the  management  of  certain  damage  cases 
against  the  government,  pending  in  the  United  States  Circuit  Court  for  the 
district  aforesaid,  presented  a  claim  for  the  value  of  his  services,  which  was 
disallowed  by  the  Comptroller  of  the  TVeasury,  whereupon  he  brought  suit 
to  enforce  his  claim.  Held,  the  services  were  rendered  in  pursuance  of  his 
offioe,  the  United  States  was  not  liable  for  the  value  of  nis  services,  but 
onlv  for  the  amounts  provided  by  statute  as  compensation  for  such  services. 
Cofman  v.  United  States,  24  U.  S.  App.  632  (7th  Cir.)  ;  Woods,  J.,  18»5. 
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2.  Feeft— District  Attorney  the  Judge  of  the  Necessity  for.— Under 
§  8^4,  Rev.  Stat.  U.  S.,  mileage  is  allowed  to  a  district  attorney  for  travelling 
from  his  place  of  abode  to  the  place  of  any  examination,  before  a  judge  or  a 
commissioner,  of  a  person  charged  with  crime,  and  per  diem  compensation 
for  the  examination  of  such  person  before  such  commissioner,  in  any  case 
where,  in  his  judgment,  it  was  necessary  for  him  to  attend,  and  he  did 
actually  attend  such  examination.  United  Stat^  v.  Perry,  4  U.  S.  App.  886 
(8th  Cir.)  ;  Sakborn,  J.,  1892. 

3.  Per  Diem  not  Allowed  for  Sundays.— The  per  diem  compensation 
provided  by  §  824,  for  a  United  States  district  attorney  attending  court 
elsewhere  than  at  his  place  of  abode,  in  the  discharge  of  his  official  duties, 
cannot  be  allowed  or  paid  to  him  for  Sundays  or  legal  holidays  occurring 
during  the  term  of  the  court,  because  the  proviso  contained  in  the  act  making 
appropriations  for  sundry  civil  expenses,  approved  March  8,  1887,  prohibits 
sach  allowance  or  payment,  and  to  that  extent  amends  the  Revised  Statutes. 
Same  Ccuse, 

SeeCampbeUT.U.  S.,«F.  R.778;  U.  S.  v.  Aldrich,  68  F.  R  680. 

1  Per  DienL--For  Compensation,  not  Expenses.— The  per  diem  fees 
allowed  to  a  district  attorney  for  attendance  on  court  at  the  place  of  his 
abode  are  not  intended  as  a  reimbursement  for  personal  expenses,  but  as  part 
of  his  compensation.  U.  S,  v.  Smith  ;  Smith  v.  U,  8.,  158  U.  S.  346 ;  Brown, 
J.,  1895. 

• 

5.  Double  Charges  not  Allowed. — ^When  a  United  States  district  attor- 
ney is  in  attendance  upon  a  court  of  the  United  States  on  its  business,  and 
also  on  the  same  day  conducts  the  examination  before  a  commissioner  of 
persons  charged  with  crime,  he  can  recover  from  the  United  States  only  pay 
for  one  day,  and  he  cannot  recover  mileage  for  going  from  the  court  to  his 
home  when  the  court  is  in  continuous  session  and  adjourns  for  Sunday  or  a 
legal  holiday.  Baxter  v.  U.  S,,  10  U.  S.  App.  243  (8th  Cir.) ;  Sanborn,  J., 
1S92. 

6.  Per  Diem— Double  Fees,  when  Allowed.— A  district  attorney  is  en- 
titled to  charge  a  per  diem  for  services  before  a  United  States  commissioner 
upon  the  same  day  that  he  is  allowed  a  per  diem  for  attendance  upon  the 
court.    U.  8.  V.  Erwin,  147  U.  S.  685 ;  Brown,  J.,  1893. 

7.  Mileage. — ^An  allowance  to  a  district  attorney  for  mileage  by  section  823, 
Rev.  Stat.,  is  intended  not  as  compensation  for  his  services  out  as  a  reim- 
bursement for  travelling  expenses.  U.  S,  v.  Smith;  Smith  v.  U.  S.,1^ 
U.  S.  346 ;  Brown,  J.,  1895. 


8.  Mileage— What  Proper.— Under  §824,  of  the  Rev.  Stat.,  U.  S.,  allowing 
mileage  to  a  district  attorney  travelling  from  his  place  of  abode  to  the  place 
of  any  examination  before  a  judge  or  commissioner  of  pei-sons  diarged  with 
crime,  lie  is  entitled  to  mileage  for  such  travel,  although  such  place  of  ex- 
amination is  at  the  official  heawdquarters  of  such  district  attorney,  his  place 
of  abode  being  elsewhere.  United  States  v.  Perry,  4  U.  S.  App.  386  (8th 
Cir.) ;  Sanborn,  J.,  1892. 

9.  Mileage— Boute  to  be  Chosen.— Under  §  824,  Rev.  Stat.,  U.  S.,  allowing 
mileage  to  a  district  attorney  for  travelling  from  his  place  of  abode  to  the 
place  of  holding  the  District  Court,  the  mileage  is  to  be  computed  for  tlie 
most  convenient  and  practicable  route  and  not  necessarily  by  the  shortest. 
8ime  Case, 

10.  Por  Sunday  Mileage. — ^As  Sunday  is  a  non-judicial  day,  which  does  not 
interrupt  tha  continuity  of  a  term  of  coui*t,  a  district  attorney,  whose  resi- 
dence is  at  a  distance  from  the  place  at  which  court  is  held,  is  not  entitled  to 
nfileage  for  travel  in  going  to  his  home  every  Saturdajr,  and  in  returning  to 
the  place  of  holding  court  the  following  Alonday,  duiing  the  continuous  ses- 
sion of  the  court.    U.  S,  v.  Shields,  153  U.  S.  88 ;  Jackson,  J.,  1894. 

A  dotrict  attorney  cannot  recorer  on  a  basis  of  a  quantum  meruit^  a  sum  in  excess  of  the 
amount  allowed  by  the  attorney  general  for  services  rendered,  for  which  no  fixed  rate  of  com- 
peoaatioa  or  fee  is  provided  by  law.    Winston  v.  U.  S.,  63  F.  R.  693. 
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11.  Pees  in  National  Bank  Suits.— If  a  district  attorney  of  the  United 

States,  acting  under  the  provisions  in  Rev.  Stat.,  §380,  conducts  a  suit  or 
proceeding  arising  out  of  the  provisions  of  law  governing  national  banking 
associations,  he  is  entitled  to  no  remuneration  other  than  that  coming  from 
his  salary,  from  the  compensation  and  fees  authorized  to  be  taxed  and  al- 
lowed, and  such  additional  compensation  as  is  expressly  allowed  by  law, 
specifically,  on  account  of  services  named.  Gibson  v.  FeterB^  150  U.  8.  842 ; 
Harlan,  J.,  1893. 

12.  Pees—Where  Suits  are  not  Instituted.— A  United  States  District 
Attorney  is  entitled  to  compensation  for  services  rendered  in  all  cases  re- 
ported to  him  for  examination  under  the  provisions  of  §  838  of  the  Rev.  Stat 
of  tlie  United  States,  re^^ardlesa  of  the  question  whether  suits  are  in  fact 
instituted  or  not,  and  this  clearly  expressed  purpose  is  not  to  be  changed  or 
modified  by  reason  of  the  ambiguity  of  the  phrase  **  upon  the  certificate  of 
the  judge  before  whom  such  cases  are  tried  or  disposed  of,"  which  is  held  to 
mean  that  the  judge  who  is  competent  to  try  such  cases  is  competent  to 
grant  the  necessary  certificate.  United  States  v.  Bashaw^  4  U.  S.  App.  360 
^th  Cir.) ;  Shiras,  J.,  1893. 

18.  Action  against  United  States  to  Becover.— An  action  by  a  United 
States  District  Attorney  against  the  United  States  cannot  be  maintained  to 
recover  for  servicer  rendered  and  expenses  incurred  in  prosecuting  for  fines, 
penalties,  and  forfeitures,  under  Rev.  Stat.,  §§  838  and  3085,  for  violations  of 
Customs  Laws  or  Internal  Revenue  Laws,  unless  the  Secretary  of  the  Tresa- 
ury  first  determines  what  sum  he  deems  just  and  reasonable  therefor.  C7.  S, 
V.  Bashaw,  153  U.  S.  433 ;  Fdllee,  C.  J.,  1894. 

14.  Fees  to  be  Accounted  for  in  Betums.— Fees  allowed  by  the  court 
to  the  district  attorney  for  services  in  defen ding /ia5ea8  corpus  cases  brought 
to  release,  from  the  custody  of  masters  of  vessels,  Chinese  emigrants,  whom 
the  collector  of  tlie  port  had  ordered  detained,  should  be  accounted  for  in 
the  returns  made  by  him  to  the  government,  of  the  fees  and  emoluments 
of  his  office.    Hilhorn  v.  United  States,  163  U.  S.  843 ;  Brown,  J. 

16.  Not  Subject  to  Auditing  of  the  Department.— A.,  a  clerk  of  a 
United  States  circuit  court,  claimed  certain  fees  which  he  had  by  inadver- 
tence neglected  to  claim  at  his  regular  semi-annual  accounts.  The  claim 
was  disallowed  by  the  Treasury  Department  on  the  ground  that  he  had  not 
made  it  at  the  proper  time.  In  an  action  by  A.  to  recover,  held,  (1)  that  A. 
was  entitled  to  recover  under  section  828  of  the  Revised  Statutes,  and  (2)  that 
as  the  auditing  process  of  the  department  was  not  a  pre-reauisite  to  the 
clerk's  right  to  tlie  money,  the  disallowance  of  his  claim  could  in  no  sense 
be  a  defence  to  his  action  against  the  government.  U.  8.  v.  Pitch,  37  U.  S. 
App.  103  (6th  Cir.)  ;  Hammond,  J.,  1895. 

DISTRICT  COURT,  10. 

See  also :  Cmcuir  Court  of  Appeals,  24-85. 
Habeas  Corpus,  7. 

• 

1.  Jurisdiotion  of,  is  for  Supreme  Court.—When  the  jurisdiction 
of  the  District  Court  is  in  issue,  remedy  is  by  appeal  to  the  Supreme  Court, 
under  §  5  of  act  of  Marcli  3, 1891,  c.  517,  26  Stat.  827.  In  re  Morrison,  Pttt- 
tioner,  147  U.  S.  14 ;  Blatchpord,  J.,  1893. 

2.  Of  a  Libel  in  rem  for  Loss  of  Life. — A  district  court  sitting  in  ad- 
miralty cannot  entei-tain  a  libel  in  rem  for  damages  incurred  b^  loss  of  life 
where,  by  the  local  law,  a  right  of  action  survives  to  the  admuiistrator  or 
relatives  of  the  deceased,  but  no  lien  is  expressly  creatod  by  the  act.  But 
tlie  District  Court  may  administer  the  law  oy  the  proceedings  in  personam. 
The  Corsair,  145  U.  S.  335 ;  Brown,  J.,  1892. 

a  suit  in  rem  would  not  lie  where  the  stat^  statute  rave  an  action  inpersonam  to  the  relatir*»<* 
of  the  deceas«ed.  but  no  lien.  The  H.  E.  Willard,  52  F.  R.  880.  Boden  ▼.  DemwoIf,6G  F.  R.  8^"*. 
The  Premier,  50  F.  R.  800.    In  re  Humboldt  Mfrs.  Assn.,  00  F.  R.  488. 

3.  Jurisdiction  over  Forfeitures  under  Rev.  Stat.— As  a  district 
court  of  the  United  States  has  jurisdiction  under  Rev.  Stat.,  §  568,  of  all 
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suits  to  recover  forfeitures  incurred  under  any  law  of  the  United  States,  in- 
cluding forfeitures  of  a  bail  bond,  the  question  whether  the  forfeitures 
should  be  enforced  by  scire  facias  under  Kev.  Stat.,  §  716,  or  by  proceedings 
under  a  law  of  the  state  in  which  the  court  is  held,  ^oes  only  to  the  remedy 
and  not  to  the  jurisdiction,  and  the  action  of  the  District  Court  is  binding 
in  a  collateral  proceeding,     hisley  v.  U,  5.,  150  U.  S.  512  ;  Brown,  J.,  1898. 

The  objection  that  an  action  should  have  been  brought  at  law  instead  of  equity,  or  vice  versa  ^ 
b  waived  by  a  failure  to  interpose  it  at  the  proper  time  in  the  court  of  original  jurisdiction. 
iDion  Pac.  E.  Co.  v.  Harris,  68  F.  K.  808. 

4.  May  Remove  Prisoner  firom  one  District  to  Another.— A  district 
court  may  at  its  discretion  and  in  a  proper  case,  order  a  \%'arrant  of  removal 
of  a  prisoner  upon  the  indictment  alone ;  but  the  judge  is  not«  in  all  cases, 
precluded  from  hetvring  any  other  evidence  whatever  which,  if  received, 
would  establisUi  that  the  court  to  which  his  removal  is  sought  has  no 
jurisdiction  to  try  him.  United  States  v.  FowJees,  8  U.  S.  App.  247  (3d  Cir.) ; 
Dallas,  J.,  1892. 

5.  In  Admiralty  Cases. — ^When  a  district  court  has  general  jurisdiction 
in  admiralty  over  the  subject-matter  and  over  the  parties,  it  should  be  al- 
lowed to  proceed  to  decision ;  and  if  it  commits  error  in  entertaining  a 
claimant's  contention  against  the  charterers  in  the  same  suit  with  the  libel 
against  the  ship,  the  error  may  be  corrected  on  appeal.  In  re  New  York  and 
Porto  Rico  S,  Co.,  Petitioner,  155  U.  S.  528 ;  Fuller,  C.  J.,  1895. 

H  Under  the  Alien  Law  of  1886. — A  district  court  of  the  United  States 
has  jurisdiction  over  an  action  to  recover  a  penalty  imposed  for  a  violation 
of  the  act  of  Feb.  26,  1885,  prohibiting  the  importation  of  aliens  under  con- 
tract to  perform  labor  in  the  United  States.  Lees  v.  U,  S.,  150  U.  S.  476  ; 
Brewer,  J.,  1898. 

7.  Under  Act  Jnly  12,  1894.— Under  the  act  of  July  12th,  1894,  c.  182, 
enacting  that  *'  all  criminal  nroceedings  instituted  for  the  trial  of  offences 
iM^inst  the  laws  of  the  Unitea  States  arising  in  the  District  of  Minnesota 
shall  be  brought,  had,  and  prosecuted  in  the  division  of  said  district  in  which 
such  offences  were  committed,"  the  court  has  no  jurisdiction  of  an  indict- 
ment afterwards  presented  by  the  grand  jury  for  the  district  in  one  division, 
for  an  offence  committed  in  another  division  before  the  passage  of  the  act, 
and  for  which  no  complaint  has  been  made  against  the  defendant ;  although 
the  witnesses  whose  names  are  endorsed  upon  the  indictment  were  sum- 
moned before  the  grand  jury  and  were  in  actual  attendance  upon  the  court 
before  the  passage  of  the  act.  Post  v.  United  States,  161  U.  S.  588  ;  Gray, 
J.,  1896. 

a  Over  Action  on  Sheriff's  Bond.— The  Federal  District  Court  has  juris- 
diction of  an  action  brought  by  the  United  States  in  the  name  of  the  State 
of  Tennessee  on  a  sheriff's  bond  for  the  escape  of  a  prisoner  indicted  by  the 
Federal  grand  jury,  when  such  right  to  use  the  name  of  the  state  is  given  by 
state  statute.  Tennessee  for  the  Use  of  the  U.  S,  v.  Hill,  22  U.  S.  App.  1 
(6th  ar.)  ;  Barr,  J.,  1894. 

9.  In  Kansas  and  Oklahoma.— The  United  States  District  Court  for  the 
District  of  Kansas  properly  assumed  jurisdiction  of  homicide  committed  in 
December,  1889,  before  the  passage  of  the  act  organizing  the  Territory  of 
Oklahoma  under  act  of  June  6,  1886  (22  Stat.  4U0).  Mattox\,  U,  S.,  156 
U.  S.  237 ;  Brown,  J.,  1895. 

10.  In  Oklahoma  Territory.— The  jurisdiction  of  the  U.  S.  District  Court 
of  Kansas  over  that  territory  which  is  now  Oklahoma  Territory  was  not 
diminished  by  the  act  of  1890  creating  Oklahoma  a  Territory,  if  the  action 
was  begun  or  the  crime  committed  prior  to  the  passage  of  that  act.  Caha 
v.  U.  S.,  152  U.  S.  211 ;  Brewer,  J„  1894. 

DISTBICT  COUBT  OF  ALASKA,  1. 

1.  Is  the  Supreme  Court  of  Alaska.— Suit  in  admiralty  brought  by  the 
United  States  in  the  District  of  Alaska  for  the  forfeiture  of  the  steamer  Co- 
quitlam,  because  of  alleged  violation  of  the  revenue  laws.    A  decree  having 


218       DISTRICT  COURT  OF  ALASKA — ^DISTRICT  OF  COLUMBIA. 

been  rendered  for  the  U.  S.  an  appeal  was  prosecuted  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  The  jurisdiction  of  the  Circuit  Court  of 
Appeals  was  disputed  bv  the  United  States  upon  the  ground,  (1>  That 
the  District  Court  of  Alaska  is  not  a  District  Court  within  the  meaning 
of  the  sixth  section  of  the  act  of  1891,  and  was  not  a  District  Court  be- 
longing to  that  circuit.  (2)  That  the  District  Court  of  Alaska  is  not  a 
Supreme  Court  of  a  territory  within  the  meaning  of  that  act  and  the  order 
or  rule  of  this  court.  Held,  the  District  Court  of  Alaska  is  to  be  regarded 
as  the  supreme  court  of  that  territory  within  the  meaning  of  the  fifteenth 
section  of  the  act  of  March  8,  1891,  and  of  the  order  of  this  court  assign- 
ing Alaska  to  the  Ninth  Circuit,  and  consequently  the  decree  of  the  District 
Court  of  Alaska  is  subject  to  review  by  the  Circuit  Court  of  Appeals  of 
that  circuit.    Steamer  Coquitlam  v.  United  States^  163  U.  S.  847 ;  Harlan,  J. 

DISTBICT  OF  COLUMBIA,  10. 

See  also :  Advebsb  Possession,  14. 
CiBcurr  Court  of  Appeals,  169. 
Error,  What  Assignable,  11-13. 
Habeas  Corpus,  9. 
Partition,  3. 

Supreme  Court,  8,  20,  91,  209. 
Wills,  1. 

1.  Aot  of  Jime  11,1878,  for  Govemxnent  of  the  District.— Act  of  June 

11,  1878,  **  providing  a  permanent  form  of  government  for  the  District  of 
Columbia,"  which  aoolished  the  Board  of  Metropolitan  Police  and  transferred 
all  its  powers  to  the  Commissioners  of  the  district  with  *' authority  to  em- 
ploy such  officers  and  agents,  and  to  adopt  such  provisions  as  may  be  neces- 
sary to  carry  into  execution  the  powers  and  duties  devolved  upon  them  by 
this  act,"  being  an  organic  act,  complete  in  itself,  repealed  section  854  Rev. 
Stat.,  providing  that  *'  no  person  shall  be  appointed  policeman  or  watchman 
who  has  not  served  in  the  armv  or  navy  of  the  United  States  and  received 
an  honorable  discharge.  District  of  Columbia  v.  Button,  148  U.  S.  18; 
Lamar,  J.,  1892. 

2.  Jurisdiotion  of  United  States.— The  United  States  possesses  full  and 
unlimited  jurisdiction  both  of  a  political  and  municipal  nature  over  the  Dis- 
trict of  Columbia.    Shoemaker  v.  U.  S,,  147  U.  S.  282 ;  Shiras,  J.,  1893. 

8.  No  Probate  Juri8dictioii.--Since  the  Act  of  Congress  of  1888,  July  9, 
c.  597,  25  Stat.  246,  as  before  t)iat  act,  the  Supreme  Court  of  the  District  of 
Columbia  has  no  power  to  admit  a  will  or  codicil  to  probate  as  a  devise  of 
real  estate.    Campbell  v.  Porter,  162  U.  S.  478 ;  Grat,  J.,  1896. 

4.  Equitable  Jurisdiotion.— While  the  mere  payment  of  the  considera- 
tion in  money  is  insufficient  to  remove  the  bar  of  the  statute  of  frauds,  such 
payment,  accompanied  by  an  entry  of  the  other  party  into  possession  under 
the  contract,  is  such  a  part  performance  as  will  support  a  bill  for  specific 
performance.  Townsend  v.  Vanderwerker,  160  U.  S.  171 ;  Brown,  J., 
1895. 

5.  Possession  as  Notice.— The  possession  of  real  estate  in  the  District  of 
Columbia,  under  apparent  claim  of  ownership,  is  notice  to  purchasers  of  the 
interest  the  person  in  possession  has  in  fee,  whether  legal  or  equitable  in  its 
nature,  and  of  all  the  facts  wliich  the  proposed  purchaser  might  have  learned 
by  due  inquiry.  Where  the  slightest  inquiry  would  liave  revealed  the  facts, 
and  where  the  purchaser  deliberately  turned  his  back  ujwn  every  source  of 
information,  a  purchase  made  under  such  circumstances  does  not  clotlie  the 
vendee  with  the  rights  of  a  bona  fide  purchaser  without  notice.  Kirby  v. 
Tallmadge,  160  U.  S.  379 ;  Brown,  J.,  1896. 

6.  Beview  of  Supreme  Court  of,  by  U.  S.  Supreme  Court.— An  inter- 
locutory order  or  decree  of  the  Supreme  Court  of  the  District  of  Columbia  at 
special  term  may  be  reviewed  by  the  general  term  on  appeal,  without  await- 
ing a  final  determination  of  the  cause ;  and,  on  appeal  to  this  court,  from  the 
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final  decree  at  general  term,  the  entire  record  is  brought  up  for  review. 
Spalding  v.  Maaon,  161  U.  S.  875  ;  White,  J.,  1896. 

7.  laabilitv  of  Company  to,  for  Negligence.— The  Washington  Gas  Light 
Company,  by  the  terms  of  its  charter,  must  keep  the  gas  boxes  placed  on  the 
sidewalks  in  perfect  order  and  repair ;  if  injury  happen  to  an  individual,  and 
he  recovers  damages  against  the  District  of  Columoia,  and  the  company  has 
been  notified  to  appear  and  defend,  the  District  has  a  cause  of  action  against 
the  Gas  Company.  Judgment  against  the  District,  after  notice  to  the  com- 
pany, is  conclusive  of  the  liability  of  the  company  to  the  District.  Washing- 
ton Qas  Light  Co.  v.  District  of  Colamtna,  161  XL  S.  816 ;  White,  J.,  1896. 

8.  Liable  for  Land  Improvements.— Land  in  the  City  of  Washington  was 
sold  for  nonpayment  of  certificates  issued  by  the  city  government  for  the 
cost  of  local  improvements,  and  was  bought  in  by  the  holder  of  the  certifi- 
cates for  the  sum  which  they  represented.  The  sale  was  set  aside  for  defects 
caDsed  by  the  officers  of  the  city.  The  purchaser  then  sued  in  the  District 
of  Columbia,  which  had  succeeded  to  tne  city  government  of  Washington, 
to  recover  the  value  of  the  original  certificates.  Hdd,  that  as  the  work  was 
done  in  pursuance  of  a  valid  contract,  of  which  the  city  and  the  District  re- 
ceived the  benefit,  and  as  the  required  assessment  had  not  been  made, 
through  the  failure  of  the  city  and  the  District,  the  District  became  liable, 
and  the  certificates  were  valid  obli^tions  against  it.  District  of  Columbia 
V.  Lyon,  161  U.  S.  200 ;  Fuller,  C.  J. ,  1896. 

9.  In  Admiralty  Cases.— The  District  Court  for  the  District  of  Alaska  has 
jurisdiction  in  admiralty  to  forfeit  vessels  for  violating  the  provisions  of  the 
Kev.  Stat.,  g  1696,  on  any  of  the  navigable  waters  of  the  United  States  which 
were  acquired  by  the  treaty  with  Russia,  concluded  March  80,  1857,  15  Stat. 
539.  In  re  Cooper,  143  U.  S.  472  ;  Fuller,  C.  J.,  1892 ;  The  Sylvia  Handy, 
143  U.  S.  513 ;  FULLER,  C.  J.  (Field,  J.,  Dist.),  1892. 

10.  Determined  by  Amount  Directly  Involved.— Where  the  basis  of  a 
decree  of  the  Supreme  Court  of  the  District  of  Columbia  was  a  judgment  for 
$1,000,  but  the  case  was  remanded  for  further  proceedings  when  the  creditor 
might  be  admitted  to  prove  the  full  amount  of  his  claim,  held,  that  the 
jurisdiction  of  this  court  was  to  be  determiped  by  the  amount  directly  in- 
volved in  the  decree  appealed  from,  and  not  by  any  contingent  demand 
which  might  be  recoverra,  or  any  contingent  loss  which  might  be  sustained 
by  either  party,  through  the  probative  effect  of  the  decree,  however  direct 
its  bearing  upon  such  contingency.  Hollander  v.  Fechheimer,  162  U.  S.  326 ; 
Brown,  J.,  1896. 

DIVERSE  CITIZENSHIP. 

See :  Circuit  Court  op  Appeals,  36. 

DIVIDED  BENCH, 

Sse :  Circuit  Court  of  Appeals,  210. 
Former  Adjudication,  26. 

DIVIDENDS. 

See :  Corporations,  63. 

DOCKET. 

See :  Circuit  Court  of  Appeai^i,  72. 

DOMICILE. 

See :  Corporations,  2-3. 

DONATION. 

See :  Public  Lands,  52-67. 
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DOWEB,  4. 

See  also :  Mines  and  MiMNa,  24. 

1.  Not  an  Estate  until  Death  of  Husband. — ^A  mere  expectancy  or  pos- 
sibility of  dower  is  not  an  estate  in  land  vested  or  otherwise.  It  is  a  right 
without  value,  and  does  not  become  a  vested  right  in  the  wife  until  the  death 
of  the  husband,  and,  until  then,  the  law  may  be  changed,  or  repealed,  and  the 
right  taken  away.  Richards  v.  Bellingham  Bay  Land  Co,,  7  U.  S.  App.  494 
(9th  Cir.) ;  Knowles,  J.,  1893. 

2.  Ko  Bight  ofy  in  Mere  Locator's  Wife.— A  mere  locator  of  a  mining 
claim,  owning  only  the  possessory  right  conferred  by  statute  (Rev.  Stat.,  sees. 
2325-2340  inclusive),  has  no  such  estate  in  the  property  as  against  the  United 
States,  or  its  grantee,  that  the  right  of  dower  can  be  predicated  thereon  by 
virtue  of  any  state  legislation.  BUick  v.  Elkhom  Mining  Co. ^  Ltd.,  7  U.  S. 
App.  393  (9th  Cir.) ;  Ross,  J.,  1892. 

See  Scott  v.  L.  I.  Co.,  eo  F.  R.  86. 

8.  An  Unpatented  Mining  Claim. — A  locator  of  an  unpatented  mining 
claim  under  the  laws  of  the  United  States,  having  only  the  possessory  rights 
conferred  by  those  laws,  has  not  such  an  interest  in  the  property  as  will  bus- 
tain  a  claim  for  dower  therein,  against  the  grantee  of  her  husband.  Black 
V.  Elkliom  Mining  Co,,  163  U.  S.  445  ;  Peckham,  J.,  1890. 

4.  Spanish  Law  in  Texas. — Under  the  Spanish  law,  which  was  of  force  in 
Texas  before  the  act  of  the  Republic  of  Texas  of  Dec.  18,  1837,  a  surviving 
husband  or  wife  could  not  succeed  to  the  whole  estate  of  the  deceased  as  heir, 
and  only  to  the  marital  fourth  when  necessary  as  a  relief  against  poverty  ; 
and  the  law  of  1848  (Pasch.  Dig.  Law  of  Texas,  Art.  4642)  made  no  substan- 
tial change  in  this  respect.  The  wife's  title  at  the  husband's  death  is  an 
equitable  and  not  a  legal  title.  Richer  v.  Murray,  23  U.  S.  App.  214  (5th 
Cir.);  Pardee,  J.,  1894. 
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I.  GENERALLY,  AND  WHEN  RIGHT  TO  ACCRUES,  1-5. 

1.  Acte— Interpretation. — ^Tariff  acts  are  concerned  with  trade  and  com- 
merce. They  are  presumed  to  be  framed  after  a  careful  examination  of 
commercial  conditions,  and  are  to  be  interpreted  in  the  light  which  a  knowl- 
edge of  those  conditions  atfords.  United  States  v.  Blurrdeinf  14  U.  S.  App. 
101  (2d  Cir.) ;  Lacombe,  J.,  1898. 

2.  Acts  Construed  in  Favor  of  Importer.— In  cases  of  doubt  in  the 
construction  of  customs  acts,  the  courts  resolve  the  doubt  in  favor  of  the 
importer.  IVm.  J,  Matheson  <St  Co.,  Limited^  v.  U.  5.,  88  U.  S.  App.  26 
(2d  Cir.) ;  Wallace,  J.,  1896. 

8.  Revenue  Laws  Construed  against  the  Government.— Revenue  laws 
are  not  remedial  laws,  and  are  to  oe  construed  most  strongly  against  the  gov- 
ernment and  in  favor  of  citizens.  They  should  be  construed  according  to 
the  grammatical  senrc  of  the  words,  and  the  courts  cannot  substitute  for  the 
words  of  Congress  other  words  which  they  think  ought  to  have  been  used. 
The  word  **  and  "  is  sometimes  construed  as  equal  to  "or."  Rice  v.  U,  S,, 
10  U.  S.  App.  670  (8th  ar.) ;  Caldwell,  J.,  1898. 

4.  Powers  of  President^To  Impose  Duties.— The  authority  conferred 
upon  the  President  by  section  3,  Act  Oct.  1,  1890,  26  Stat.,  c.  1244,  pp.  567, 
612,  to  suspend  b^  proclamation  the  free  introduction  of  sugar,  molasses, 
coffee,  tea,  and  hides,  in  the  case  of  a  country  producing  such  articles  and  im- 
posing duties  reciprocally  unequal,  is  not  open  to  the  objection  that  it  un- 
constitutionally transfers  legislative  power  to  the  President.  But  even  if  it 
were  it  does  not  follow  that  other  parts  of  the  act  imposing  duties  upon  other 
articles  are  inoperative.  Field  v.  dark ;  Stembach  v.  U,  S. ;  Boyay,  U.  S.  ; 
143  U.  S.  649  ;  Hablan,  J.,  1892. 

5.  Value  as  of  What  Date. — ^In  carrying  out  the  law  relating  to  raising 
revenue  from  imports,  there  is  nothing  in  the  statute  which  compels  the 
Secretary  of  the  Treasury  to  take  the  date  of  entry  rather  than  the  date  of 
exportation  as  that  at  wnich  the  value  of  foreign  coins  is  to  be  estimated. 
PtJLfmm  V.  U.  S.y  38  U.  S.  App.  226  (2d  Cir.) ;  Shipman,  J.,  1896. 

n.  ENTRY,  BOND,  AND  WAREHOUSING,  6-«. 

8.  Entry—What  is,  under  AotofOct.  1,  1890.— The  so-called  entry  of 
the  vessel  and  filing  of  her  manifest  is  not  such  an  entry  of  goods,  wares,  and 
merchandise  as  is  provided  for  by  the  act  of  Oct.  1,  1890,  sec.  50,  and  re- 
quired by  §  2785  of  the  Revised  Statutes.  U.  8.  v.  iiardiner,  14  U.  S.  App.  6 
(^  Cir.) ;  Lacombb,  J.,  1898. 

7.  American  Articles  Returned. — A  dredge-boat,  held  to  be  an  article  of 
manufacture  and  not  a  vessel,  was  built  in  the  United  States  and  exported. 
Expensive  repairs  were  made  upon  it  and  it  was  entered  at  an  American 
port  as  "American  manufactures,  returned  in  the  same  condition  as  ex- 
ported." Held^  that  section  2505  of  the  Revised  Stiitutes,  as  amended  by 
the  act  of  Congress  of  March  8,  1883,  22  Stat.  488,  517,  c.  121,  providing  that 
"  articles,  the  .  .  .  manufacture  of  the  United  States,"  may  t«  entered  with- 
out duty  if  they  are  "  returned  in  the  same  condition  as  exjwrted,"  should 
be  strictly  construed  and  that  the  dredge-boat  was  subject  to  duty.  V,  S,  v. 
Dunbar,  87  U.  S.  App.  98  (6th  Cir.) ;  Lurton,  J.,  1895. 

8.  Warehousing,  Charges  For. — A  charge  by  the  collector  for  storage  in 
the  public  store,  for  labor  and  for  cartage  from  the  general-order  ware- 
house to  the  public  store  made  u]X)n  un-in  voiced  and  unclaimed  g(X)ds  under 
the  value  of  $100  sent  to  a  general-order  warehouse,  and  taken  thence  to  a 
public  store  for  examination  on  the  application  of  t)ie  owner,  is  a  valid 
charge  authorized  by  law.    Kennedy  v.  Magone,  158  U.  S.  21 ;  White,  J., 

in.  APPRAISAL,  9-19. 

0.  Begauging  at  Port  of  Exportation. — ^When  distilled  spirits  upon 
which  a  tax  has  been  paid  are  exported,  they  are  to  be  regauged  at  the 
port  of  exportation  alongside  of,  or  on,  the  vessel,  and  the  drawback  allowed 
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is  to  be  determined  by  this  gauge,  although  a  previous  gauge  may  have 
shown  a  greater  amount.  The  execution  of  an  exportation  bond,  under  the 
internal  revenue  laws,  is  only  evidence  of  an  intention  to  export.  Thompson 
V.  U,  5.,  142  U.  S.  471 ;  Beown,  J.  (Field,  J.,  Dist),  1892. 

10.  Appraisal— When    Bequired— Penalty     for     Undervaluation.-- 

Under  the  act  of  1st  October,  1890,  when  sardines  are  packed  in  boxes 
smaller  than  those  commercially  known  as  quarter  boxes,  they  are  subject 
to  a  duty  of  forty  per  centum  ad  valorem.  La  Manna  v.  United  States,  35 
U.  S.  App.  58  (2d  Cir.)  ;  Pee  Cub.,  1895. 

11.  Value— How  Determined.— The  dutiable  market  value  of  goods  is  to  be 
determined  by  their  general  market  value,  and  in  some  instances  the  cost  of 
production  must  also  be  considered.  In  the  absence  of  fraud,  the  valuation 
of  the  imported  merchandise  by  designated  officials  is  conclusive,  except 
where  the  general  appraiser  disagrees  with  the  mei*chant  appraiser  in  regard 
to  the  true  market  value,  in  which  case  the  decision  of  the  collector  is  finaL 
Mmer  v.  Magone,  155  U.  S.  240 ;  Fuller,  C.  J.,  1894. 

12.  Specifio  Prevail  over  General  Karnes.— Where  an  article  is  designated 
by  a  specific  name  in  one  provision  of  a  taxiS  act,  that  provision,  instead  of 
another  employing  general  terms,  though  sufficiently  broad  to  comprehend 
it,  will  fix  its  character  for  the  purposes  of  duty.  Wm,  J.  Matheson  <fc  Co,, 
Limited,  v.  U.  5.,  38  U.  S.  App.  25  (2d  Cir.) ;  Wallace,  J.,  1896. 

18.  Invoice  of  Goods  Entering  Free.— Invoices  of  merchandise  entitled 
to  free  entry  were  required,  in  August,  1889,  to  conform  to  the  requirements 
of  sections  2853,  2854,  2855,  and  2860  of  the  Revised  Statutes.  Phelps  v. 
Siegfried,  142  U.  S.  602 ;  Fuller,  C.  J.,  1892. 

14.  Must  be  Favorable  to  Importer.— In  cases  of  doubt,  the  construction 
of  acts  of  Congress  imposing  duties  on  importations  must  be  that  most 
favorable  to  the  importer.  8o  when  a  duty  is  imi)osed  upon  an  article  by  a 
oertam  name,  such  designation  will  determine  its  classification,  although 
there  are  words  of  general  description  which  would  also  include  the  article 
in  question.  United  States  v.  Davis,  12  U.  S.  App.  47  (8th  Cir.)  ;  Shxras,  J., 
1893. 

15.  Under  Difibrent  Classes.— An  importer,  in  his  protest  against  duties 
imx)osed  by  a  collector,  insisted  that  all  the  articles  should  have  been  as- 
sessed under  paragraph  395  of  the  tarifif  act.  Held,  that  it  was  competent  for 
the  Board  of  Greneral  Appraisers  to  adjudge  that  a  part  of  the  articles  was 
dutiable  under  that  paragraph  of  the  act,  and  that  the  babmce  had  been 
assessed  at  the  proper  rate.  United  States  v.  Crowly,  14  U.  S.  App.  97 
(2d  Cir.) ;  Shipman,  J.,  1893. 


16.  Board  of  General  Appraisers— When  Court  will  Beview.— Where 
the  Board  of  General  Appraisers  has  jurisdiction  to  hear  and  determine  tiie 
subject-matter  in  controversy,  its  findings  of  fact  will  not  be  disturbed 
unless  they  are  wholly  without  evidence  to  support  them  or  are  manifestly 
wrong.  United  States  v.  Lyon,  25  U.  S.  App.  149  (4th  Cir.) ;  Beawley,  J., 
1895. 

17.  Board  of  General  Appraisers— Beviev^  ofl  by  Circuit  Court.— The 

Circuit  Court  will  not  imdertake  to  disturb  the  findings  of  the  board  upon 
doubtful  questions  of  fact,  and  especially  upon  questions  of  fact  which  turn 
upon  the  credibility  of  witnesses.  But  when  a  decision  of  a  Board  of  General 
Appraisers  is  reviewed  by  the  Circuit  Court  under  section  15,  act  of  June  10, 
1890,  26  Stat.  131,  c.  407,  the  return  must  embody  all  the  evidence  which 
they  considered  in  reaching  a  decision.  For  when  a  finding  of  fact  is  whoUr 
without  evidence  to  support  it  the  Circuit  Court  will  disregard  it.  U,  S. 
V.  Van  Blankensteyn,  ll  U.  S.  App.  687  (2d  Cir.) ;  Wallace,  J.,  1892, 
See  Marine  y.  Lyon,  66  F.  R.  QM. 

18.  Reappraisal— When  Allowed— Continuance.— Under  Rev.  Stat, 
§§  2899-2902,  and  article  446  of  Treasury  regulations  of  1884,  a  roappraise- 
ment  is  allowed  at  the  re(juest  of  the  importer,  and  provision  is  made  for  no- 
tification to  importer  of  time  and  place.  The  notice  naving  once  been  given, 
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any  continuance  is  within  the  discretion  of  the  board,  who  will  be  presumed 

to  have  acted  legally,  and  refusal  to  continue  cannot  be  assigned  as  error,  as 

a  board  of  appraisers  is  a  quasi  judicial  body.    Eamahaw  v.  U.  S,,  146  U.  S. 

60;  Brown,  J.,  1802. 

Action  of  collector  ma}'  be  appealed  from  when  his  acts  are  unlawful  or  Improper.     U.S.  v. 
Keoworthy,  50  F.  R.  671. 

19.  Examination  of  Goods — How  £Etr  Necessary. — An  importer  whose 
goods,  in  several  packages,  are  sent  by  the  collector  to  the  public  store  and 
are  there  examined,  cannot  take  advantage  of  the  fact  that  the  appraisers,  in 
making  up  their  opinion,  did  not  examine  every  case,  unless  it  also  appears 
that  they  were  directed  by  the  collector  to  make  such  examination,  and 
failed  to  do  so.    OHget  v.  Hedden,  155  U.  S.  228  ;  Fuller,  C.  J.,  1894. 

rv.  coLLEcrrioN,  20-22. 

20.  Ck>llector'8  Decision  Presumed  Correct.— When  the  collector  of 
customs  classifies  a  dutiable  substance  and  assesses  duty  thereon,  the  burden 
is  upon  the  importer  to  overthrow  the  presumption  of  correctness  of  the 
collector's  decision,  and  failing  to  do  so,  the  collector's  decision  will  be 
affirmed.  Pickhardt  v.  United  States,  86  U.  S.  App.  72  (2d  Cir.) ;  Shipman, 
J.,  1895. 

21.  Adjustment  of  Commissions.-^Commissions  specified  in  §  2907  of  the 
Revised  Statutes,  and  repealed  by  the  tariff  act  of  1883,  March  3,  §  7,  22 
Stat.  488,  c.  121,  may  be  investigated,  under  §§  2902  and  2907  of  the  Revised 
Statutes,  by  the  appraiser  or  collector,  and  adjusted  as  part  of  the  cost. 
United  States  v.  Kenworthy,  28  U.  S.  App.  450  (3d  Cir.) ;  Acheson,  J.,  1895. 

23.  F^es  for  Weighing  and  Gauging.— By  the  Act  of  June  10,  1890,  26 
Stat,  131,  140,  c.  407,  all  fees  exacted  upon  the  entry  of  goods  for  exporta- 
tion were  abolished.  Hence,  the  collector  had  no  right  to  compel  payment 
of  charges  for  weighing  and  gauging  molasses  upon  the  exportation  entry. 
United  States  v.  Jahn^  26  U.  S.  App.  545  (2d  Cir.) ;  Per  Cur.,  1895. 

V.  RECOVERY  OF  DUTIES  ILLEGALLY  COLLECTED,  23-28. 

23.  When  Purchaser  may  Maintain  Suit  for  Excess.— Pending  an 
appeal  to  the  Secretary  of  the  Treasury  from  the  decision  of  the  collector, 
the  purcliaser  of  an  imported  article  in  bond  ma^r  maintain  suit  in  his  own 
name  against  the  collector  to  recover  an  excess  in  the  payment  of  duties. 
Seeberger  v.  Castro,  153  U.  S.  32;  White,  J.,  1894;  Spalding  v.  Castro,  153 
U.  S.  38 ;  White,  J.,  1894. 

24.  Bemedy  for  Excessive  Duties  is  by  Reappraisal.— O.  brought  an 
action  against  the  collector  of  the  port  of  New  Yors,  to  recover  an  alleged 
excess  of  duty  exacted  by  the  collector  upon  his  goods,  and  a  verdict  was 
directed  in  favor  of  the  collector,  to  which  plaintiff  brings  error.  Held,  the 
remedy  of  an  importer  on  a  question  of  valuation  is  to  call  for  reappraise- 
ment,  at  which  he  is  to  be  given  an  oi)port unity  of  making  his  contention  in 
respect  to  the  value  of  his  goods.  Origet  v.  Hedden,  155  U.  S.  228 ;  Fuller, 
C.  J.,  1894. 

25.  Payment  under  Protest.— The  act,  by  striking  out  of  sec.  3011  of  the 
Rev.  Stat,  the  words  "at  or  before  the  payment,"  has  presumably  declared 
that  the  notice  or  protest  required  by  section  2931,  may  be  given  at  any  time 
prior  to  the  expiration  of  ten  days  from  liquidation,  whether  before  or  after 
the  payment  of  duties.  Saltonstall  v.  BiniveU,  33  U.  S.  App.  52  (1st  Cir.)  ; 
Putnam,  J.,  1895. 

26.  Notioe  of  DissatisfiBM^ion.— A  collector  of  customs,  acting  imder  §  2869, 
of  the  Bev.  Stat.,  made  a  gross  estimate  of  duties  due  on  an  importation, 
which  was  paid  to  obtain  possession  of  the  goods  ;  no  protest  was  nled  at  or 
before  the  payments  of  the  gross  estimates,  nor  until  the  invoices  were 
liquidated.  A  i)rotest  was  then  filed.  It  was  held,  that  the  protest  made  at 
time  of  liquidation  was  sufficient,  undergo  2931  and  3011  of  Rev.  Stat.,  to 
entitle  the  importer  to  a  right  of  action  to  recover  dutias  paid  in  excess ; 
and  that  it  was  not  necessary  to  make  such  protest  at  the  time  of  the  gross 
estimate.  Same  Case, 
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37.  Burden  of  Proof,  on  Importer.— An  importer  who  brings  a  suit  to 
recover  back  duties  as  excessive  has  the  burden  of  proving,  to  the  satisfac- 
tion of  the  jury,  that  the  interpretation  which  he  contends  for,  of  a  term  in 
the  statute,  is  the  true  one  as  used  among  commercial  men.  Eamshaw  v. 
Cadwalader,  145  U.  S.  247  ;  Blatchfokd,  J.,  1892. 
U.  S.  V.  Wetherell,  66  F.  R.  900,  distinguished. 

28.  Jury  must  Find  Facts.— It  is  a  question  for  the  jury  to  determine 
whether  goods  imported  which  contain  silk  are  used  wholly  or  chiefly  for 
trimming  hats  and  bonnets.  Walker  v.  Seeberger,  149  U.  S.  541 ;  Shisas,  J., 
1893. 

VI.  FORFEITURE,  29. 

29.  Forfeiture  of  Vessel— Bemedy  of  Owner .^The  only  remedy  available 
for  tlie  owner  of  a  vessel,  which  was  forcibly  taken  for  nonpayment  of  duties, 
is  filing  a  libel  in  a  district  court,  which  determines  whether  it  is  or  is  not 
dutiable.  In  re  Fassett,  Petitioner,  142  U.  S.  479 ;  Blatchpord,  J.,  1892 ;  In 
re  EngeU,  146  U.  S.  357. 

VII.  PROCEEDINGS  IN  REVENUE  CASES,  30-41. 

30.  Penalties  cannot  be  Recovered  unless  Protest  is  made  within 

Ten  Davs.- Under  Rev.  Stat.,  §  2931  and  3011,  as  amended  by  the  Act  of 
Feb.  27,  1877,  c.  69,  if  duties  are  assessed  by  the  collector  of  a  port  where 
the  goods  were  merely  warehoused  and  were  to  be  immediately  transferred 
(and  then  a  second  time  at  the  second  port),  by  the  importers,  no  part  of  the 
duties  can  be  recovered  unless  due  protest  is  made  within  ten  days  after  the 
decision  of  the  collector,  at  the  port  of  importation  and  entry.  SaltonstaU 
V.  Russell,  152  U.  S.  628  ;  Gray,  J.,  1894. 

31.  Appeals  from  Board  of  Appraisers— How  Taken.— Tlie  appeal  was 
taken  to  the  Circuit  Court  to  review  a  decision  of  the  Board  of  Appraisers 
and  from  that  court  to  tliis  court  in  the  name  of  the  collector  of  a  port. 
Heldj  it  should  have  been  taken  in  the  name  of  the  United  States  at  the 
instance  of  the  Attorney  Greneral.  By  consent,  the  name  of  the  Attorney 
General  may  be  substituted  in  the  record,  though  the  proper  practice  is  to 
remand  the  case  to  the  Circuit  Court  to  deal  with  the  question.  U.  5.  v. 
Hopewell,  5  U.  S.  App.  137  (1st  Cir.);  Gray,  J.,  1892. 

See  Nashua  &  L.  R.  Corp.  v.  Boston  &  L.  R.  Corp.  61  F.  R.  846. 

82.  Appeal  to  Board  of  General  Appraisers.— The  estimate  of  the  value 
of  paper  florins  of  Austria-Hungary  by  the  collector  of  customs  is  not  the 
subject  of  appeal  to  the  Board  of  General  Appraisers  and  a  circuit  court  of 
the  United  States  has  jurisdiction  to  review  tne  action  of  the  board  in  enter- 
taining such  appeal,     u.  8,  v.  Klingenberg,  158  U.  S.  93 ;  Jackson,  J.,  1894. 

88.  Protests. — ^The  Board  of  General  Appraisers  has  power  to  determine 
whether  a  protest  has  been  filed  in  time,  and  has  power  after  such  finding  to 
allow  copies  of  the  original  protests  to  be  filed  in  place  of  the  original  pro- 
test which  has  been  mislaid,  and  such  finding  win  not  he  disturbed  in  the 
absence  of  fraud  or  mistake.  United  States  v.  Lyon,  25  U.  S.  App.  149  (4th 
Cir.) ;  Brawley,  J.,  1895. 

84.  Appeal  to  Secretary  of  the  Treasury  .-—Where  an  importer  who  was 
barred  from  bringing  an  action  to  recover  duties  paid,  by  failure  to  bring 
the  action  within  ninety  days  after  the  decision  of  his  appeal  by  the  Secretary 
of  the  Treasury,  in  accordance  with  §  2931  Rev.  Stat.,  claimed  that  such 
decision  was  void  because  it  was  made  by  an  assistant  secretary  :  held^  that 
under  Rev.  Stat.,  §  245,  the  appeal  was  lawfully  decided,  and  his  decision  was 
within  §  2931  Rev.  Stat.  John  Shillito  Co,  v.  McClung,  6  U.  S.  App.  128 
(8th  Cir.) ;  Jackson,  J.,  1892. 

85.  Final  Award— Remittance  of  Taxes.— Under  Rev.  Stat.,§  8220,  the 
remittance  of  taxes  by  the  Commissioner  of  Internal  Revenue,  until  approved 
by  the  Secretary  of  the  Treasury,  is  not  a  final  award  which  binds  the  gov- 
ernment.   Stotesbury  v.  U,  <$.,  146  U.  S.  196 ;  Brewer,  J.,  1892. 
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88.  Girouit  Ck>iirt  of  Appeals— Jurisdiction  of,  in  Matter  of  Remission 
of  Duties. — ^It  is  not  within  the  province  of  a  circuit  couit  of  appeals 
to  grant  or  to  withhold  leave  to  apply  to  an  officer  of  the  customs  service 
for  a  remission  of  duties,  or,  in  case  a  judgment  of  the  Circuit  Court  is 
affirmed,  to  direct  or  suggest  its  action  in  regard  to  new  trials  upon  newly 
discovered  evidence  or  newly  ascertained  facts.  Marquand  v.  United  States 
(5),  U  U.  S.  App.  3d5  (2d  Cir.) ;  Per  Cur.,  1893. 

87.  Purchaser  of  Claims  cannot  Sue.— The  action  which  §  8011  Rev.  Stat., 
as  amended  by  the  act  of  Feb.  27,  1877,  19  Stat.  240,  247,  c.  69,  authorizes  to 
be  brought  to  recover  back  an  excess  of  duties  paid,  cannot  be  maintained 
bv  a  stranger,  suing  solely  in  virtue  of  a  purchase  of  claims  from  those  who 
did  not  see  fit  to  prosecute  them  themselves.  Hager  v.  Swayne,  149  U.  S. 
243;  Fuller,  C.  J.,  1898. 

38.  When  Circuit  Court  may  Beview.— The  act  of  June  10,  1890,  "  to 
amplify  the  laws  in  relation  to  the  collection  of  the  revenue,"  26  Stat.  181, 
c,  407,  confers  no  jurisdiction  upon  Circuit  Court  of  the  United  States,  on 
the  application  of  dissatisfied  importers,  to  review  and  reverse  a  decision  of 
a  board  of  general  appraisers  ascertaining  and  fixing  the  dutiable  value  of 
imported  goods,  when  such  board  has  acted  in  pursuance  of  law,  and  with- 
out fraud  or  other  misconduct  from  which  bad  faith  could  be  implied.  Pas- 
Mvant  V.  U.  5.,  148  U.  S.  214 ;  Jackson,  J.,  1893. 

See  In  re  Kliziicenbeix«  97  F.  R.  197 ;  Foster  v.  Vocke,  00  F.  R.  747. 

99.  Sstop^l  Does  not  Operate  against  Collector.— A  suit  against  a  col- 
lector beine  practic^y  a  suit  against  the  United  States,  the  fact  that  the 
collector  did  not  notify  the  importer  of  the  decision  by  the  Secretary  of  the 
Treasury  does  not  e^x>p  the  collector  from  setting  up  that  the  action  was  not 
brought  in  time.  John  Shillito  Co,  v.  McClung,  6  U.  S.  App.  128  (6th Cir.); 
Jackson,  J.,  1892. 

40.  Costs— When  upon  the  United  States.— Under  the  act  of  Congress 
of  June  10,  1890,  relating  to  appeals  by  the  United  States  to  review  the 
rulings  of  the  Board  of  General  Appraisers  in  customs  cases,  if  the  decision  is 
adverse  to  the  United  States,  the  costs,  by  law,  are  taxable  against  the 
United  States,  according  to  §  1001  Rev.  Stat.  United  States  v.  Davis,  12 
U.  S.  App.  47  (8th  Cir.);  SmRAS,  J.,  1898. 

The  United  States  is  not  amenable  to  JudCTients  for  costs  without  its  consent,  unless  It  insti- 
tutes a  suit.    Carlisle  y .  Cooper,  64  F .  R.  474. 

4L  In  an  Action  to  Becover  Duties  Illegally  Collected,  Burden  of 
Proof  is  on  the  Importer. — In  an  action  to  recover  duties  alleged  to 
have  been  illegallv  exacted,  the  burden  is  on  the  importer  to  overcome  the 
presnmption  of  a  legal  collection,  by  proof  that  their  exaction  was  unlawful. 
Erhardt  v.  Schroeder,  155  U.  8. 124 ;  Shiras,  J.,  1894. 

Vin.  DESCRIPTION  OF  ARTICLES,  42-65. 

43.  Construction  of  Words. — Congress  uses  denominative  wojrds  in  tariff 
acts  with  the  intention  that  they  shall  convey  the  same  meaning  that  they 
do  in  trade  and  commerce  at  the  time  of  the  passage  of  the  Tariff  Act.  Den- 
m9on  Manvfacturing  Co.  v.  U.  S,,d8  U.  S.  App.  234  (2d  Cir.) ;  Lacombe,  J., 
1896. 

43.  Is  the  Established  Usage,  General,  nniform,  and  Definite.— 
When  it  is  claimed  that  the  commercial  use  of  a  word  or  plirase  differs  from 
the  ordinary  signification  of  such  word  or  phrase,  in  order  that  the  former 
prevail  over  the  latter,  it  must  appear  that  tlie  commercial  designation  is  the 
resolt  of  established  usage  in  commerce  and  trade,  and  that  at  the  time  of 
the  passage  of  the  act  that  usage  was  definite,  uniform,  and  general,  and  not 
partial,  local,  or  personal.  Sonn  v.  Magone,  159  U.  S.  417 ;  Fuller,  C.  J., 
1895. 

44.  Words  Construed  in  their.  '* Trade"  Si^iflcation.— The  language 
of  commerce  when  used  in  laws  imposing  duties  on  importation  of  goods, 
and  particularly  when  employed  in  the  denomination  of  articles,  must  be 
oottstrued  acccNniing  to  the  commercial  understanding  of  the  terms  employed. 
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Where  a  term  is  confined  in  its  meaning  to  a  particular  trade,  the  presump- 
tion is  that  it  was  used  in  its  trade  signification.  Hedden  y,  Richard,  149 
U.  S.  846 ;  Shiras,  J.,  1893. 

45.  Commercial  Designation  FreTails.— Where  an  article  of  commerce 
is  designated  in  a  taritf  act  by  a  specific  name,  or  hj  general  terms,  the  com- 
mercial meaning  of  such  term  at  the  time  the  act  was  passed  determines  the 
construction  of  the  act  U,  S.  v.  H,  B.  Claflin  Co.,  lU.  S.  App.  666  (2d  Cir.) ; 
Shipman,  J.,  1892. 

46.  Commercial  and  not  Scientific  Classiflcation  Adopted. — ^In  fixing 
the  classification  of  goods  for  the  payment  of  duties,  the  name  or  designation 
of  the  ^oods  is  to  be  understood  in  its  known  commercial  sense ;  and  their 
denommation  in  the  market  will  control  their  classification  without  regard 
to  their  scientific  designation,  the  material  of  which  they  may  be  made,  or 
the  use  to  which  they  may  be  applied.  American  Net  and  Timne  Co,  v. 
Worthingtany  141  U.  S.  468 ;  Beown,  J.,  1891. 

It  ts  assumed  that  Congress  used  the  word  In  its  commercial  sense,  as  It  was  known  in  the 
market  at  the  date  of  the  Tariff  Act.  U.  S.  v.  Eisner  &  M.  Co.,  fiO  F.  R.  85d ;  In  re  Irwin,  es  F.  R. 
150.  If  the  article  had  no  commercial  designation  at  the  time  of  enactment  it  will  be  classifled 
under  its  common  designation.  Erhardt  v.  Ullman,  51  F.  R.  414.  A  question  of  doubt  in  a  tarilT 
law  must  be  resolved  in  favor  of  the  importer.  American  N.  &  T.  Co.  v.  Worthlngton,  141  U.  S. 
468 ;  In  re  Wetherell,  60  F.  R.  287 ;  U.  B.  v.  Wetherell,  66  F.  R.  087. 

47.  Commeroial  Meaning  Preirails.— If ,  in  statutes  imposing  duties  on 
imports,  words  are  used  to  designate  particular  kinds  or  classes  of  goods,  and 
they  have  a  well-known  si^ification  in  trade,  different  from  the  common 
use,  the  commercial  meamng  is  to  prevail.  Cadtoalader  v.  Zeh,  151  U.  S. 
171 ;  Gray,  J.,  1894. 

48.  Commercial  Designation  Used. — If  the  commercial  designation  of  an 
article  gives  it  its  i>roper  place  in  the  claasification  of  the  Tariff  Act,  to  resort 
to  the  common  designation  is  unnecessary  and  improper.  ToplitzY.  Heddeti, 
146  U.  S.  253  ;  Blatchford,  J.,  1892. 

49.  Such  Meaning  must  be  Shown  to  be  General  and  TJnifonn.— 
In  construing  a  tariff  act,  when  it  is  claimed  that  the  commercial  use  of  a 
word  in  it  differs  from  the  ordinary  signification  of  such  word,  in  order  that 
the  former  may  prevail  over  the  latter,  it  must  appear  that  the  commercial 
designation  is  the  result  of  established  usage  in  commerce  and  that  such 
usage  was  definite,  uniform,  and  general  at  the  date  of  the  passage  of  the 
act.    Maddock  v.  Magone,  152  U.  8.  308  ;  Fuller,  C.  J.,  1894. 

50.  And  that  of  the  Entire  Community  .—The  commercial  designation 
by  which  classification  under  tariff  statutes  is  to  be  ^vemed,  is  to  be 
ascertained  by  the  understanding  of  the  wliole  commercial  community  and 
not  by  any  one  class,  as  importers.  Erhardt  v.  Ballin,  14  U.  S.  App.  376 
(2d  Cir.) ;  Waliace,  J.,  1893. 

51.  **  Date  of  Original  Importation  "  Construed.— The  words  "  date 
of  original  importation,"  as  used  in  Rev.  Stat.,  §  2970,  refer  to  the  exterior 
port  of  first  arrival  of  the  merchandise,  and  not  to  the  interior  port  of  desti- 
nation. Seeberger  v.  Schweyer,  153  U.  S.  609  ;  Shiras,  J.  (Harlan,  J.,  Dist.), 
1894. 

52.  §  50,  Act  of  Oct.  1,  1890.— In  the  Tariff  Act  of  Oct.  1, 1890,  thephraze 
''shall  be  subjected  to  no  other  duty  upon  the  entry  or  the  witharawal 
thereof  tlian  if  the  same  were  imported  respectively  after  that  day,"  was 
intended  by  Congress  to  require  the  payment  of  duty  at  the  higher  rate  pre- 
scribed by  said  act  for  goods  imported*  on  and  after  Oct.  6, 1890.  17,  S.  v. 
Gardiner,  14  U.  8.  App.  6  (2d  Cir.);  Lacombe,  J.,  1893. 

68.  Flaxseed— Deductions  for  Impurities.— An  importer  of  flaxseed  con- 
taining an  ascertainable  percentage  of  impurities,  composed  of  clay,  sand, 
and  gmvel,  is  entitled  to  an  allowance  of  that  percentage  in  assessing  duties 
upon  the  gross  weight  of  the  goods.  Seeberger  v.  Wi^ight  <fc  Latcther  O.^tJU 
M.  Co.,  157  U.  S.  183  ;  Brown,  J.,  1895. 

64.  Classiflcation  of  Invoice  not  Final.— The  fact  that  an  article  is  called 
an  entirety  in  an  invoice  is  not  controlling ;  the  article  may  not  be  an 
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entiiety,  and  may  haTe  been  improperly,  though  honestly,  invoiced.  To 
follow  such  a  rule  would  be  to  make  tne  assessment  of  duties  upon  a  certain 
class  of  articles  depend  entirely  upon  the  manner  in  which  they  are  entered 
and  valued  in  the  invoice.  United  States  v.  Crowly,  14  U.  S.  App.  97  (2d 
dr.);  SmFMAN,  J.,  1893. 


65.  Finding  of  Board  of  (General  Appraisers— When  not  Disturbed. 
— A  circuit  court  of  appeals  will  not  disturb  a  finding  of  a  board  of  general 
appraisers  where  the  finding  is  sustained  by  a  preponderance  of  the  evidence 
contained  in  the  record  of  the  case.  United  States  v.  BBrkins^  26  U.  S.  App, 
596  (2d  Cir.);  Per  Cub.,  1895. 


56.  Evidence  Inadmissible  in  Suit  to  Becoyer.~In  an  action,  tried  in 
1890,  to  recover  duties  alleged  to  have  been  iUegallv  exacted  in  1861,  the 
I^atntiff  introduced  no  samples  of  the  imported  goods,  and  gave  no  reasons 
why  they  were  not  preserved  and  produced.  He  showed  to  one  of  his  wit- 
nesses samples,  but  without  in  any  way  connectine  them  with  the  importa- 
tions. He/a,  their  admission  tended  to  mislead  the  jury,  and  that  as  such 
evidence  rendered  the  existence  or  nonexistence  of  the  fact  in  issue  probable 
by  reason  of  its  general  resemblance  thereto  and  not  by  reason  of  its  being 
connected  therewith,  it  was  therefore  irrelevant.  Barney  v.  Rickard,  157 
U.  S.  853 ;  FULLBK,  C.  J.,  1895. 

57.  Bequest  for  Beappraisement  is  a  Condition  Precedent  to  Suit.— 
An  action  cannot  be  maintained  against  a  collector  of  customs,  either  at 
common  law  or  under  statute,  to  recover  duties  alleged  to  have  been  ille- 
gally exacted  upon  imported  merchandise,  appraised  according  to  law, 
when  no  appraisal  was  asked  for,  and  the  duties  were  assessed  upon  the 
valuation  so  arrived  at.  Schoenfeld  v.  HendrickSy  152  U.  S.  691 ;  Fuller, 
C.  J.,  1894, 

5&  Protest,  under  Aot  of  June  10,  1890.— Under  the  act  of  June  10, 
1890,  as  under  prior  legislation,  in  order  to  recover  duties  erroneously  paid, 
the  protest  must  set  forth  a  valid  objection  so  distinctly  and  specifically  as 
to  bring  it  to  the  knowledge  of  the  collector  at  that  time.  Neither  the  Board 
of  General  Appraisers  nor  the  Circuit  Court  have  any  authority  to  allow  an 
Wporter  to  make  a  new  protest.  Sherman  v.  Unitea  tStateSf  14  U.  S.  App. 
145  (2d  Cir.) :  Wallace,  J.,  1893. 

See  U.  S.  T.  Wetherell,  65  F.  R.  901. 

59.  wnat  is  Sufficient. — ^When  gloves  made  of  cotton  and  silk,  in  which 
cotton  was  the  material  of  chief  value,  were  imported,  the  gloves  being, 
made  on  frames,  and  a  duty  of  60  per  cent,  ad  valorem  was  charged  by  the 
collector  of  a  port,  a  protest  which  stated  *'  that  the  goods  were  composed  of 
cotton  and  silk,  cotton  chief  part,"  was  held  sufficient,  it  being  immaterial 
that  the  protest  did  not  specify  that  the  gloves  were  made  on  frames. 
Heinze  v.  Arthur's  Executors,  144  U.  8.  28 ;  Blatchford,  J.,  1892. 

* 

(M).  Must  be  Specific. — ^A  protest  against  the  payment  of  illegal  duties  is 
defective  and  insufficient  ii  it  fails  to  point  out  in  any  way  the  provisions 
which  actually  controlled,  and  which  only  raises  the  question  which  of  two 
clauses  should  govern.  Herrman  v.  Bdbertson,  152  U.  S.  521 ;  Fuller, 
C.  J.,  1894. 

61.  Protest-^Wlien  to  be  Made.— Under  the  act  of  Feb.  26,  1845,  c.  22, 
5  Stat.  727,  a  protest  against  the  exaction  of  duties,  in  order  to  be  available  for 
recovering  the  amount  illegally  exacted,  must  be  made  at  or  before  their 
actual  payment ;  and  when  the  importer,  in  order  to  receive  the  goods,  deposits 
an  amount  supposed  to  be  sufficient  to  pay  the  duties,  subject  to  further 
liquidation,  and  on  such  liauidation  an  amount  is  refunded  to  him  as  over- 
payment, a  protest  made  after  the  deposit  and  receipt  of  goods  but  before 
liquidation,  is  too  late  and  of  no  avail.  Barney  v.  RickarSf  157  U.  S.  853 ; 
Fuller,  C.  J.,  1895. 

63.  Construction  may  be  Aided  by  Le^^ative  Intention.— In  order 
to  ascertain  whether  a  certain  designation  in  a  tariff  act  includes  a  certain 
article,  reference  to  the  proceedings  of  the  legislative  body  may  be  made  to 
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inform  the  court  of  the  reasons  for  fixing  the  duty  at  the  designated  amount. 
American  Net  and  Twine  Co,  v.  Worthington,  141  U.  S.  468 ;  Bbown,  J., 
1891. 

63.  Suoh  use  is  that  Presumed  to  have  been  Intended  by  Con- 
gress.— The  rule  is  that  the  coiumercial  designation  of  an  article  among 
traders  and  iinpoi'ters  fixes  it  character  for  the  purposes  of  the  tariff  laws. 
But  this  rule  is  not  a  rule  of  evidence  by  which  the  proof  of  commercial 
designation  is  required  to  be  confined  to  the  precise  date  of  the  act.  A  com- 
mercial designation  prevailing  shortly  before  and  shortly  after  the  date  of 
the  passage  of  a  tariff  act  will  be  presimied  to  have  b^n  the  designation 
prevailing  at  the  time.  Erhardt  v.  Ballin,  14  U.  S.  App.  876  {2d  Cir.) ; 
Wallace,  J.,  1893. 

64.  This  Test  Applied  to  "  Astrakhans.*'— The  commercial  designation 

is  the  first  and  most  controlling  standard  for  classification  of  dutiable  sub- 
jects in  tariflP  laws ;  only  when  that  fails  is  resort  to  be  had  to  lexicographers 
and  other  sources  of  interpretation.  A  descriptive  term  found  in  a  tariff  act 
may  have  a  commercial  meaning  which  differs  from  the  ordinary  meaning, 
notwithstanding  it  is  not  used  in  trade  as  specific  designation  by  which  any 
article  or  product  is  bought  or  sold.  Applied  to  ''astrakhan."  United 
States  V.  Herrman,  14  U.  S.  App.  416  (2d  Cir.) ;  Wallace,  J.,  1898. 

65.  As  to  Appraisement. — Appraisement  of  goods,  upon  wliich  the  duty  is 
purely  specific,  is  not  required  by  the  Tariff  Act  of  1890,  Oct.  1,  26  Stat.  567. 
c.  1244 ;  but  where  the  duty  is  ad  valorem^  or  specific  baised  upon  value,  the 
appraisement  is  required  ;  and  under  the  act  of  1890,  June  10,  26  Stat.  131. 
184,  c.  407,  which  provides  that  the  importer  may  make  such  addition  to  tiie 
entry  as  to  bring  the  cost  to  the  actual  market  value,  which  value  shall 
be  appraised,  and  a  penalty  shall  be  collected,  of  two  per  cent,  where  the 
invoice  entry  is  more  than  ten  per  cent,  below  the  appraised  market  value, 
makes  no  distinction  bet>^een  undervaluation  for  specific  and  ad  valorem 
duties  ;  nor  between  undervaluation  affecting  or  not  affecting  the  amount 
of  the  duty.  Pinga  v.  United  States,  88  U.  S.  App.  250  (2d  Cir.) ;  Lacombe, 
J.,  1896. 

IX.  PARTICULAR  STATUTES,  66-111. 

1.  Under  Act  op  March  8,  1888. 

66.  Agate  Stones. — Agate  and  tiger-eye  stones  cut  in  parts  and  ground  into 
shapes  of  penholder  handles  and  known  to  the  trade  as  *'  agate  penholder 
handles,"  **  tiger-eye  penholder  handles,''  etc.,  were  dutiable  under  the  act 
of  March  3,  1883.  at  twenty  per  cent,  ad  valorem  as  non-enumerated  manu- 
factured articles  and  were  not  admissible  duty  free  as  *'  agate  unmanufac- 
tured," nor  assessable  at  ten  per  cent,  tmder  Schedule  A,  of  the  same  act  as 
non-dutiable,  crude  minerals  which  have  been  advanced  in  value  by  refining, 
grinding,  or  other  process,  nor  at  ten  per  cent,  under  Schedule  N,  as  precious 
stones.    Erhardt  v.  Hahn,  14 U.  S.  App.  117  (2d  Cir.) ;  Per  Cur.,  1893. 

See  In  re  Irwin,  68  F.  R.  162. 

67.  Alpaca,  Goat's  Hair,  etc.— Under  Schedule  K,  clause  2  of  the  Tariff 
Act  of  March  8,  1883,  c.  120,  all  hair  of  the  alpaca,  goat,  and  other  like 
animals,  is  subjected  to  a  uniform  duty  of  ten  cents  a  pound  ;  and  goatis 
hair  is  not  comprehended  in  the  clauses  relating  to  hair  **  not  specially  pro- 
vided for."    Cooper  v  Dobaon,  157  U.  S.  148 ;  Shiras,  J.,  1895. 

68.  AnchoTy  and  Bloater  Paste.— Anchovy  and  bloater  paste,  used  as  food 
or  an  appetizer,  not  known  in  trade  as  sauce  and  not  used  as  a  condiment, 
may  be  found  by  a  jury  to  come  within  the  description  of  *'  fish  prepared  or 
preserved,"  and  not  within  **  sauces  of  all  kinds,"  in  Tariff  Act  of  1883. 
Bogle  V.  Magone,  152  U.  S.  623 ;  Gray,  J.,  1894. 

69.  Beer. — ^Beer  is  not  included  in  Schedule  H,  Tariff  Act  of  1883,  which  savs 
no  allowance  shall  be  made  for  breakage  and  damage  of  liquors,  cordials, 
and  distilled  spirits.  Hollender  v.  Magone,  149  U.  S.  586;  Brswer,  J., 
1893. 
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70.  Solting  Cloth. — Merchandise  made  of  a  thin  silk  fabric  and  invoiced  as 
**  bolting  cloths"  held  to  be  *'  bolting  cloths,"  notwithstanding  the  fact  that 
it  was  woven  in  narrower  widths  than  the  cloth  used  originally  by  millers 
and  exempt  from  duty  under  the  free  list  of  the  Tariff  Act  of  March  3,  1888. 
U.  5-  V.  VanBlankensteyn,  11 U.  S.  App.  687 (2d  Cir.) ;  Wallace,  J.,  1892. 

71.  Soonekamp  Bitters — ^Boonekamp  Bitters  are  proprietary  articles  pre- 
pared according  to  some  private  formula  and  are  specially  enumerated, 
therefore,  under  Schedule  A,  of  section  2502,  of  the  act  of  Marcli  3,  18^3,  c.  121, 
subject  to  a  duty  of  fifty  per  cent,  ad  valorem.  The  determination  of  this 
was  properly  left  to  the  jury.    Erhardt  v.  Steinhardt,  153  U.  S.  177 ;  FuL- 

C.  J.,  1^4. 


72.  Brass  Nails.— Under  act  of  March  3,  1883,  c.  121,  22  Stat.  488,  brass 
upholstering  nails  were  subject  to  the  duty  of  forty-five  per  cent,  ad 
valorem  imposed  upon  manufactures,  articles,  or  wares,  not  provided  for  in 
the  act  composed  of  certain  enumerated  materials.  Berbecker  v.  Robertson, 
152  U.  S.  373 ;  FULLER,  C.  J.,  1804. 

73.  Buttons. — Buttons  made  partly  of  brass  and  partly  of  tin  were  as- 
sessed at  forty-five  per  cent,  under  the  residuary  clause  of  Schedule  C,  of 
Tariff  Act  of  1888.  The  importers  claimed  that  the  duty  should  have 
been  assessed  at  twenty-five  per  cent,  under  the  clause  of  Schedule  N  (p.  511), 
of  that  act,  providing  for  a  duty  of  twenty-five  per  cent.  c»n  buttons  not 
specially  enumerated  or  provided  for,  not  including  bras8,gilt,  or  silk-buttons. 
Evidence  was  introduced  to  show  that  the  buttons  in  question  m  ere  known 
as  *'  fancy  metal  buttons."  A  witness  stated  on  cross-examination  what  he 
luiderstood  the  term  to  mean  in  common  parlance  when  he  had  previously 
testified  tliat  the  term  had  the  same  meaning  in  trade.  The  Jury  were 
correctly  instructed  that  if  they  found  the  buttons  were  not  **  brass  buttons," 
according  to  the  commercial  meaning  of  that  term  at  the  time  of  the 
passage  of  the  Tariff  Act  of  1883,  the  plaintiffs  were  entitled  to  recover. 
Erhardt  v.  Allman,  1  U.  S.  App.  257 ;  Wallace,  J.,  1892. 

74.  ■* Chinas,"  **  Maroelines." — Goods  designated  "chinas"  and  "mar- 
celines  ^  and  chiefly  used  for  hat  trimmings  and  linings  are  dutiable  under 
Schedule  N  of  Tariff  Act  of  1883  at  twenty  per  cent,  ad  valorem,  though 
they  are  made  wholly  or  partly  of  silk.  Hartraiift  v.  Meyer,  149  U.  S.  544; 
SHmAS,  J.  (Brewer,  Brown,  JJ.,  Dist.),  1893. 

75l  Cigarette  Paper. — Cigarette  paper,  of  suitable  size  and  quality  to  be 
used  in  making  cigarettes,  and  pasteboard  covers  therefor,  of  correspond- 
ing size,  imported  separately  and  entered  together  with  the  intention  to 
combine  them  with  paste  into  cigarette  books  for  the  use  of  smokers,  are 
subject  to  a  duty  of  seventy  per  cent,  ad  valorem  as  **  smokers'  articles  " 
under  Sdiedule  ]^,  and  not  to  a  duty  of  fifteen  per  cent,  under  Schedule  M, 
of  Tariff  Act  of  March  3, 1883,  c.  121.  Isaacs  v.  Jonas,  148  U.  S.  648 ;  Gray,  J. , 
1893. 

78u  Coal  Tar  Preparations. — Tolidine  base  and  binitro-toluole  are  dutiable 
as  a  preparation  of  coal  tar  and  not  as  a  chemical  compoiuid,  under  the  pro- 
visions of  Schedule  A,  of  sec.  2502  of  Rev.  Stat,  as  amended  by  the  act  of  Con- 
gress, of  March  3, 1883.     U.  8,  v.  Matlieson,  1  U.  S.  App.  308  (2d  Cir.) ;  Wal- 

LiACE,  J.,  1892. 

T7.  Codfishy  Dry  Salted. — ^Dry  salted  codfish,  never  pickled,  imported  Jan. 
19,  1888,  in  dry  flour  or  sugar  barrels,  incapable  of  containing  li(iuids,  were 
sabject  to  a  duty  of  25  per  cent,  ad  valorem  under  act  of  Man^h  3,  1883, 
c  131, 28  Stat.  4^,  504,  as  other  fish  not  specially  provided  for.  Presson  v. 
Itussea,  152  U.  S.  577 ;  Fuller,  C.  J.,  1894. 

78»  Copper  Articles. — ^The  residuary  clause  is  framed  to  embrace  all  metal 
articles  not  elsewhere  in  Schedule  C  subjected  to  duty.  So  far  as  it  relatt's 
to  copper  articles  it  can  be  read  so  as  to  subject  to  a  duty  of  45  i>er  cent,  all 
metal  articles  not  8i)ecifically  enumerated,  m  which  copper  is  not  a  chief 
component,  since,  under  the  copx^er  clause  of  Schedule  C,  all  n^aniifactures 
not  specifically  enumerated  or  provided  for  in  the  act,  of  which  copper  is 
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the  component  of  chief  value  are  subject  to  35  per  cent.  Therefore  certain 
rollers  composed  wholly  of  copper  are  dutiable  at  35  per  cent.  Magone  v. 
King,  1  U.  S.  App.  267  (2d  Cir.);  Wallace,  J.,  1892. 

79.  Earthenware  Tiles. — ^The  classification  of  a  dutiable  article  is  to  be 
determined  as  of  the  date  when  the  law  imposing  the  duty  was  passed. 
Plain  glazed  and  plain  enamelled  tiles  are  subject  to  a  duty  as  other  earth- 
enware not  specially  enumerated  within  Scheaule  6,  of  g  G,  of  act  March  3, 
1883,  22  Stat.  488,  491.  Rossman  v.  Hedden,  145  U.  S.  681 ;  Fuller,  C.  J., 
1892. 

See  U.  S.  V.  Davis,  64  F.  R.  150. 

80.  Earthenware  Toys. — The  question  whether  small  earthenware  cups» 
saucers,  and  plates,  having  on  them  letters  of  tlie  alp]ial)et,  etc.,  are  **  toys  " 
within  the  meaning  of  Schedule  N,  and  not  **  earthenware,"  within  Scheaule 
B,  of  the  act  of  March  3,  1883,  c.  121,  depends  upon  the  commercial  mean- 
ing of  the  word  **  toys,"  if  that  differs  from  the  ordinary  meaning.  Cad- 
walader  v.  Zeh,  151  U.  S.  171 ;  Gray,  J.,  1894. 

81.  Elastio  Webbings. — Elastic  webbings,  used  as  goring  in  shoes,  some 
composed  of  worsted  and  India  rubber,  and  some  of  cotton,  silk,  and  India- 
rubber  were  assessed  for  duty,  the  former  as  **  gorings"  at  80  cents  per 
pound  and  50  per  cent,  ad  valorem  under  Schedule  K,  of  §  2502,  of  Title  33  of 
the  Rev.  Stat.,  and  the  latter  at  35  per  cent,  ad  valorem  under  Schedule  N. 
Importers  claimed  that  they  were  dutiable  at  30  per  cent,  ad  valorem  under 
saia  Schedule  N.  Held,  that  the  assessment  of  duties  was  correct,  and  that 
it  was  a  question  for  the  juiy  whether  the  goods  were  or  were  not  known  in 
this  country  under  the  specific  name  of  goring.  Robertson  v.  Salomon^  144 
U.  8.  603;  Blatchford,  J.,  1892. 

82.  Qlasfl. — ^The  classification  of  articles  for  customs  taxation  is  ascertained 
from  the  chief  and  principal  use  to  which  the  article  is  put.  Pieces  of  glass, 
cut  in  shapes  to  order  anu  with  bevelled  edges,  are  properly  classified  under 
§  135  of  Taiiff  Act  of  March  3, 1888,  c.  121,  at  duty  of  45  per  cent,  ad  valorem, 
Magone  v.  Wiederer,  159  U.  S.  555 ;  White,  J.,  1895. 

83.  Qoatskins — ^Bugs. — Chinese  goatskins,  tanned  with  the  hair  on,  should 
not  be  classified  as  rugs,  imder  act  of  March  3,  1883,  c.  121,  22  Stat.,  488. 
Seeberger  v.  Schleainger,  152  U.  S.  581 ;  Brown,  J.,  1894. 

84  Indiarubber  Articles.— In  the  act  of  March  8, 1883,  "articles  composed 
of  India  rubber,  not  specifically  enumerated,"  include  dental  rubber,  made 
by  treating  crude  rubber  with  heat,  sulphur,  and  coloring  matter,  and  such 
dental  rubber  is  neither  crude  rubber  nor  an  article  not  enumerated.  Junge 
V.  Heddeh,  146  U.  S.  233 ;  Fuller,  C.  J.,  1892. 

85.  Iron  Ore.— Under  Schedule  C,  of  §  2502,  of  Rev.  Stat.,  as  enacted  by  §  G  of 
the  act  of  March  3,  1883,  c.  121  (22  Stat.  497),  iron  ore  was  charged  with  a 
duty  of  75  cents  per  ton,  and  that  duty  was  assessable  on  the  number  of 
pounds  of  iron  ore  reported  hy  the  United  States  weigher,  and  not  on  tho 
ore  after  the  moisture  was  dried  out  of  it.  Eamstiaw  v.  Cadwalader,  145 
U.  S.  247 ;  Blatchford,  J.,  1892. 

86.  Leather  and  Velvet  Papers. — Papers,  coated,  colored,  and  embossed  to 
imitate  leather,  and  papers  coated  with  flock,  to  imitate  velvet,  imported 
into  the  United  States  in  1888,  were  subject,  under  Schedule  M  of  the  TarilT 
Act  of  March  3, 1883,  c.  121,  to  a  duty  of  25  per  cent,  ad  valorem,  Dejoungcx. 
Magone,  159  U.  S.  562 ;  White,  J.,  1895. 

87.  Lentils  and  Beans. — ^Lentils  and  white  medium  beans  in  a  dry  stat^, 
both  mature  and  ordinarily  used  for  food,  though  sometimes  sold  for  seed, 
imported  into  New  York  in  the  years  1887  and  1888,  were  properly  classified 
by  the  collector  as  vegetables  under  paragraph  286  of  Schedule  O  of  the  act 
of  March  3,  1883,  c.  131,  and  as  such  were  subject  to  a  duty  of  ten  per  cent. 
ad  valorem,    Sonn  v.  Magone,  159  U.  S.  417 ;  Fuller,  C.  J.,  1895. 

88.  Madras  ICull. — ^Woven  cotton  cloth,  with  uniform  groundwork  and 
figures  andpattems  in  woven  known  as  Madras  mull,  imported  in  1886,  became 
subject  to  specific  duties  imposed  by  Schedule  I  (§g  319,  320,  821),  of  the 
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Tariff  Act  of  March  8, 1888,  o.  131,  22  Stat.  488,  estimated  by  the  number  of 
threads  to  the  square  inch.  Hedden  v.  BobertsoUf  151  U.  S.  520 ;  Jackson, 
J.,  1804. 

89.  Marble  ArticleB. — Small  cubes,  some  of  which  were  manufactured  from 
veined  marble  and  some  of  marble  not  veined,  made  from  waste  marble 
partly  by  hand  and  partly  by  machinery,  were  held  not  to  be  manufactures 
of  marble  as  the  small  cubes  still  remained  the  same  in  character  and  adapt- 
abUity  (Tariff  Act  of  March  3,  1888,  22  Stat.  488,  c.  121).  U.  S.  v.  Herier 
Bros,,  20  U.  8.  App.  254  (2d  Cu:.) ;  Pm  Cue.,  1892. 

90.  ITaphthionate  of  Soda. — Naphthionate  of  soda  is  dutiable  as  a  prepara- 
tion  of  coal  tar  and  not  as  a  chemical  compound  under  the  provisions  of 
Schedule  A,  of  sec.  2502,  of  Rev.  Stat.,  as  amended  by  act  of  March  8,  1888. 
IT.  8.  V.  RoesOer  and  Hasslacher  Co,,  1 U.  S.  App.  805  (2d Cir.) ;  Wallace,  J., 
1800. 

91.  Paper  Screens.— Under  provisions  of  Tariff  Act  of  March  8, 1888,  22  Stat. 
448,  510,  c.  121,  imported  **  paper  screens'*  or  screens  of  wood  and  metal,  in 
which  the  value  of  the  paper  is  from  sixty-two  to  sixty-five  per  cent. ,  were  held 
dutiable  at  fifteen  per  cent,  ad  valorem  under  paragraph  of  Schedule  M  relat- 
ing to  manufactures  of  paper,  and  not  under  Schedule  K  relating  to  wool 

•and  woollens.    Magone  v.  American  Trading  Co.,  11 U.  S.  App.  685  (2d  Cir.); 
PSB  Cur.,  1802. 

99l  Photograph  Albums.— Photograph  albums,  made  of  paper,  leather,  and 
other  materials,  paper  being  the  chief  article  in  value,  are  properly  dutiable 
at  15  per  cent,  ad  valorem^  under  Schedule  M,  of  act  of  Marcn  3,  1888,  and 
not  at  80  per  cent,  under  Schedule  N,  of  the  same  act.  lAebewroth  v.  Robert- 
mm,  144  U.  S.  85 ;  Blatchford,  J.,  1892. 
See  U.  S.  ▼.  WeOler,  65  F.  R.  419 ;  U.  S.  v.  Manassee,  66  F.  R.  889. 

98.  PinoerSy  Scythes.  Grass-hooks.— Carpenters'  pincers,  scythes,  and 
graas-hooks,  made  of  torged  steel,  imported  into  the  United  States  in  March. 
i889.  were  dutiable  under  the  last  clause  of  Schedule  C,  in  the  act  of  March 
8, 19B3,  c  21,  22  Stat.  488,  500,  as  manufactures  of  meta]  not  otherwise  pro- 
vided for.    SaltonstaU  v.  Wiebugch,  156  U.  S.  601 ;  Brown,  J.,  1895. 

94.  Ribbons. — ^Imported  articles,  commerciallv  known  as  ribbons,  composed 
wholly  or  partly  of  silk  and  chiefly  used  for  trimming  hats,  bonnets,  or 
hoods  are  dutiable  at  twenty  per  cent,  ad  valorem,  under  Schedule  N  of 
the  Tariff  Act  of  March  8,  1888,  22  Stat.  488,  c.  121.  Caduxilader  v.  Wana- 
maker,  149  U.  S.  582 ;  Shiras,  J.,  1898. 

96.  Bi^ps. — ^XJnder  the  Tariff  Act  of  March  8,  1888,  c.  120,  rugs  made  as  rugs, 
and  distinguishable  as  such  by  reason  of  their  process  of  manufacture,  size, 
shape,  pattern,  etc.,  were  subject  to  the  duty  imposed  upon  rugs ;  and  rugs 
made  ^m  pieces  of  carpets  or  carpetings,  to  the  rate  imposed  upon  the 
carpet  from  which  they  were  made.  Benthell  v.  Magone,  157  U.  S.  154 ; 
Whttb,  J.,  1895. 

96.  Bugpi. — "  Travelling  rugs  "  were  held  to  be  dutiable  under  paragraph  878, 
schedule  K,  of  the  act  of  March  8, 1888.  Ingersoll  v.  Magone,  14  uT  S.  App.  1 
(2d  Cir.);  Shipman,  J.,  1898. 

97.  Saccharine. — Saccharine,  imported  into  the  United  States  in  1887,  was 
not  entitled  to  free  entry  as  an  acid,  under  act  of  1888,  c.  121.  Lutz  v. 
Magone,  158  U.  S.  105 ;  Brown,  J.,  1894. 

93.  Shell  Opera-glasses. — ^In  estimating  the  amount  of  duty  to  be  imposed 
upon  shell  opera-glasses,  under  the  Tariff  Act  of  March  8,  1888,  22  Stat.  488, 
c.  121,  the  value  of  the  materials  should  be  taken  at  the  time  they  are  put 
together  to  form  the  completed  glass.  Seeherger  v.  Hardy ;  Spalding  v. 
Young,  150  U.  S.  420 ;  Brown,  J.,  1893. 

90.  Shell-coyered  Opera-glasses. — Shell-covered  opera-glasses,  composed 
of  shell,  metal,  and  glass,  imported  under  the  Tariff  Act  of  March  8,  1883,  c. 
121,  were  subject  to  be  classed  as  manufactures  composed  in  part  of  metal, 
under  Schedule  C,  and  were  dutiable  at  45  per  cent.  Seeberger  v.  Schlesinger^ 
152  U.  S.  581 ;  Brown,  J.,  1894. 
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100.  Sulphate  of  Potash.— Under  the  Tariff  Act  of  1883,  a  kind  of  sulphate  of 
potash,  the  only  common  use  of  which,  either  by  itself  or  in  combination 
with  other  materials,  is,  as  manure  or  in  the  manufacture  of  manure,  is 
within  the  clause  of  the  free  list  which  exempts  from  duty,  **  all  substances 
expressly  used  for  manure  "  ;  and  is  not  within  the  clause  of  **  Schedule  A, 
Chemical  Products/*  which  imposes  a  dutv  on  potash,  sulphate  of,  20  per 
cent,  ad  valorem.  Magone  v.  Heller ^  150  U.  S.  70 ;  Gray,  J.  (Brewer,  J., 
Dist.),  1893. 

See  Marine  v.  G.  E.  Bartol  &  Co.,  60  F.  R.  eOS. 

101.  Tobaooo—Bales  as  Units. — ^When  Congress  provides  for  the  ascertain- 
ment of  a  rate  of  duty  by  the  calculation  of  a  percentage,  the  conclusion  is 
irresistible  that  there  is  to  be  some  base  number  of  which  the  percentage  is 
to  be  found.  In  the  case  of  tobacco  the  bale  is  the  proper  unit  as,  commer- 
cially speaking,  the  bale  is  a  permanent  division  and  to  that  unit  any  im- 
portation of  tobacco  can  be  reduced  without  difficulty.  United  Stodes  v. 
BlunUein,  14  U.  S.  App.  101  (2d  Cir.);  Lacx)MBE,  J.,  1893. 

102.  Tobacoo  in  Bales. — ^Where  all  the  bales  in  a  lot  of  tobacco  are  of  uniform 
grade,  the  lot  may  be  taken  as  the  unit ;  but  when  thev  are  not  uniform, 
the  unit  must  be  found  in  some  smaller  quantity.  Hvbbard  v.  Soby,  14 
U.  3.  App.  109  (2d  Cir.);  Per  Cur.,  1893. 

103.  Tobaooo— Clippings,  etc.— Clippings  from  ends  of  cigars  and  piecc-s 
broken  from  the  tobacco  from  which  cigars  are  manufactured,  not  being  fit 
for  any  use  in  the  condition  in  which  they  are  imported,  and  their  only  use 
beine  to  be  manufactured  into  cigarettes  and  smoking  tobacco,  were  held  to 
besuDJect  to  a  duty  of  30  percent,  ad  valorem^  as  unmanufactured  tobacco, 
under  act  of  March  8,  1883,  c.  121.  Seeberger  v.  Castro,  153  U.  S.  82  ; 
White,  J.,  1894;  Spalding  v.  Castro ^  153  U.  S.  88 ;  Whitb,  J.,  1894. 

104.  Tobacoo— Leaf.— Schedule  F  of  act  of  March  3,  1883,  c.  121,  22  Stat.  488, 
503,  imposing  a  duty  on  leaf  tobacco,  requires  that  85  per  cent,  of  half  leaves 
are  to  be  of  the  requisite  size  and  necessary  fineness  of  texture  for  wrappers. 
The  provision  in  that  schedule  "  of  which  more  than  100  leaves  are  required 
to  weigh  a  pound  '*  refers  to  whole  leaves.  Erhardt  v.  Schroeder,  155  U.  S. 
124;  Shiras,  J.,  1894. 

105.  Twine,  Gillinjz. — Gilling  twine,  when  imx)orted  as  gilHng,  for  the 
manufacture  of  fful  nets,  is  liable  only  to  the  duty  of  twenty-five  per  cent., 
under  the  act  of  March  3,  1883,  22  Stat.  488.  For,  when  Congress  has  desig- 
nated an  article  by  a  specific  name,  and  imposed  a  duty  upon  it,  general 
terms  in  the  same  act,  though  sufficiently  broad  to  comprehend  such  article, 
are  not  applicable  to  it.  American  Net  <Sb  Twine  Co.  v.  Worthington,  141 
U.  S.  468 ;  Brown,  J.,  1891. 

See  U.  8.  v.  Hopewell,  61  F.  R.  798 ;  Rice  v.  U.  8.  68  P.  R.  910  ;  U.  8.  v.  Davis,  54  F.  R.  147. 

106.  Wooden  Matoh  Boxes. — Soft  wood  boxes,  imported  from  Sweden,  con- 
taining parlor  matches  or  safety  matches,  are  not  subject  to  duty  under  the 
act  of  March  3,  1883.  22  Stat. ,  c.  121 ,  p.  488,  §  7,  p.  523.  Magone  v.  Rosenstein, 
142  U.  S.  604 ;  Fuller,  C.  J.,  1892. 

8ee  appeal  of  Slattezy,  69  F.  R.  451. 

107.  Wool,  Scoured.— The  plaintiff  in  November,  1888,  imported  wool,  scoured 
and  formed  into  **  tops.*'  Under  Schedule  K  of  Tariff  Act  of  1883,  they  were 
subjected  to  a  duty  of  ten  cents  per  pound.  The  appraiser  subsequently  re- 
turned the  goods  as  **  scoured  wool  broken  tops,  cmss  1,  costing  under  thirty 
cents  per  pound  in  the  unwashed  condition,  sixty  cents  per  pound."  Under 
chapter  121  of  act  of  March  3,  1883,  a  duty  of  sixty  cents  was  imposed,  which 
was  affirmed  on  appeal.    Patton  v.  U.  8.,  159  U.  S.  500  ;  Brown,  J.,  1895. 

108.  Cigarette  Papers. — Cigarette  paper  made  of  a  quality,  and  cut  into  size 
fit  for  wrapping  cigarettes,  and  which,  in  the  condition  and  form  in  which 
it  is  imported,  can  oe  used  by  smokers  in  making  their  own  cigarettes,  is 
subject  to  the  duty  of  seventy  per  cent,  imposed  on  **  smoker^s  articles  "  by 
Schedule  N  of  the  Tariff  Act  of  March  8,  1883,  c.  121,  and  not  to  the  duty  of 
fifteen  per  cent,  ad  valorem,  imposed  on  **  Manufacturer's  Paper ""  Vy 
Schedule  M,  of  the  same  act.     U.  S.  v.  Isaacs,  148  U.  S.  654 :  Gray,  J.,  1893. 
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100.  India-rubber. — Old  India-rubber  shoes,  invoiced  as  *'  rubber  scrap,  "  and 
entered  as  "  scrap  rubber  "  were  exempt  from  duty  under  the  similitude  clause 
g  2499  of  Title  33  of  the  Rev.  Stat.,  as  enacted  bv  ^  6,  of  the  act  of  March  3, 
1883  (22  Stat.  491),  as  bein^  substantially  crude  rubber,  under  ^  2503,  tliej  hav- 
ing lost  their  commercial  value  as  articles  composed  of  India-rubber,  or  In- 
dia-rubber fabrics,  or  India-rubber  shoes.  Cadwalader  v.  Jessup  &  Mcxyre 
Paper  Co.,  149  U.  S.  350  ;  Blatchpord,  J.,  1893. 

110.  Opera-glasses  of  Shell. — Opera-glasses  of  shell,  glass,  and  steel,  of  which 
the  component  material  of  chief  value  is  shell,  are,  under  §  6  of  the  Tariff 
Act  of  March  3, 1883,  dutiable  at  twenty-five  per  cent,  ad  valorem,  the  rate 
prescribed  for  shells  in  said  act.  U,  S.  v.  3iana88ei  18  U.  S.  App.  171  (7th 
Cir.);  Buns,  J.,  1893. 

111.  Hemstitched  Handkerohieflsi. — ^At  and  prior  to  the  passage  of  the  Tariff 
Act  of  March  3,  1883  (22  Stat.  488,  c.  121),  tnere  was  a  distinct  nomencla- 
tore  in  the  trade  for  hemmed  handkerchiefs  and  hemstitched  handkerchiefs: 
the  former  did  not  include  the  latter.  Hence,  **  hemstitched  handkerchiefs  '* 
are  dutiable  under  Schedule  I,  paragraph  324,  of  Tariff  Act  of  1883,  at  thirty- 
five  per  cent,  and  not  under  §  825  of  Schedule  I  at  forty  per  cent,  ad  val- 
orem.   U,  S.  V.  jar.  B.  Claflin  Co.,  1 U.  S.  App.  666  ^2d  Cir.) ;  Shipman,  J.,  1892. 

2,    Under  Act  Octobee  1,  1890, 112-186. 

112.  When  Act  of  Aug.  28, 1894,  Went  into  Efi[^ct.— Goods  arriving  in 
port  of  New  York,  August  7, 1894,  entered  at  the  custom  house  and  duties 
paid  August  8,  1894,  and  entry  liquidated  as  entered  at  the  custom  house 
August  28,  1894,  on  which  day  the  Tariff  Act  of  August,  1894,  became  a  law, 
were  subject  to  duty  under  the  act  of  October  1,  1890,  and  not  under  act  of 
August  28,  1894.  The  latter  does  not  apply  to  transactions  completed  when 
the  act  became  a  law.     U.  5.  v.  Burr,  159  U.  S.  78  ;  Fuller,  C.  J.,  1895. 

113.  Alumina. — ^The  fine  powder  known  as  "  hydrate  of  alumina,"  and  manu- 
factured from  the  crude  material  known  as  *'  bauxite,''  should  be  classified 
for  tariff  purposes  under  the  name  of  '*  alumina,"  which  is  dutiable  under  the 
Tariff  Act  of  October  1,  1890,  26  State.  567,  paragraph  9,  at  six- tenths  of 
one  cent  per  pound.    Irwin  v.  United  States,  35  U.  S.  App.  81  (2d  Cir.)  •  1895. 

114.  Angora  Skins.— Under  paragraph  588  of  the  Tariff  Act  of  October  1 ,  1890, 
raw  Angora  goat  skins  with  the  wool  on  are  exempt  from  duty,  as  **  fur  skins 
not  dressed  in  any  manner."  They  do  not  come  under  paragraph  387  nor 
605.      United  States  v.  Bennei,  26  U.  S.  App.  535  (2d  Cir.) ;  Shiphan,  J.,  1895. 

115.  Artists'  Colors. — ^Paragraphs  50  to  60,  in  Schedule  A  of  Tariff  Act  of 
October  1, 1890,  imposes  different  duties  on  various  colors,  while  ^61  imposes  a 
duty  on  artists'  colors  of  all  kinds.  Artists*  colors  are  the  colors  named  in 
^  50^^,  when  of  a  fine  grade,  specially  prepared  and  put  up  in  tubes, 
bottles,  or  cakes,  for  the  use  of  artists,  anci  do  not  belong  t^  the  class  of 
artists*  colors  until  so  prepared.  Eich  •  v.  U.  S, ,  26  U.  S.  App.  73  (2d  Cir.) ; 
Wallace,  J.,  1894. 

116.  Bamboo  Blinds,  etc. — ^Bamboo  blinds  and  scrolls,  composed  of  strips  of 
bamboo  joined  together  by  cords,  upon  which  were  stencil  decorations  of 
various  designs,  and  used  for  wall  decorations  and  window  shades,  are  prop- 
erly assessed  for  duty  under  paragraph  230  of  the  Tariff  Act  of  October  1, 
1890,  as  manufactures  of  wood.  U.  S,  v.  China  <Sb  Japan  Trading  Co,  Limited, 
88  U.  S.  App.  211  (2d  Cir.) ;  Wallace,  J.,  1896. 

117.  Bicycle  Steel  Bims— Act  October  1,  1890.— Under  the  Tariff  Act 
of  October  1,  1890,  the  steel  rims  of  bicycle  wheels  are  taxable  under  §  215  at 
forty-five  percent,  ad  valorem.    Stone  y.  U.  6f.,  18  U.  S.  App.  22  ;    Stover 

'  Bicycle  Co.  v.  U.  S.,  18  U.  S.  26  (7th  Cir.) ;  Per  Cub.,  1893. 

118.  Books — ^Possession  Essential. — ^In  order  that  professional  books,  etc. , 
under  the  act  of  October  1,  1890,  be  admitted  free  of  duty,  it  is  necessary 
that  they  be  in  the  actual  possession  of  the  person,  and  tlie  actual  posses- 
sion and  the  arrival  of  the  owner  must  be  coincident.  Eosenfeld  v.  United 
States,  35  U.  S.  App.  86  (2d  Ch*.);   Per  Cur.,  1895. 
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119.  Burlaps. — ^The  question  whether  certain  merchandise  composed  in  part 
of  jute  and  flax,  and  a  part  solely  of  flax,  is  dutiable  as  burlaps  is  decided  b^ 
the  relative  coarseness  or  fineness  of  the  weave,  and  when  the  testimony  is 
conflicting  the  decision  of  the  lower  court  will  not  be  disturbed.  White  v. 
U,S.,dS  U.  S.  App.  239  (2d  Cir.) ;  Pee  Cue.,  1896. 

130.  Candle  Tar,  Pitohy  Besiduiun. — ^The  merchandise  produced  from 
tallow,  animal  grease,  and  palm  oil,  in  obtaining  tearine,  and  known  as 
"candle  tar,"  '* candle  pitch,"  **palm  pitch,'*  and  "candle  residuum," 
cannot  be  fairly  classified  as  an  unmanufactured  article.  It  is  not  a  raw 
material,  and  is  not  covered  by  the  term  "  waste,"  but  is  a  non-enume- 
rated manufactured  article  not  specially  provided  for,  and  therefore  dutiable 
at  twenty  per  cent,  ad  valorem^  under  section  4  of  the  Tariff  Act  of  October 
1,  1890,  28  Stat.  567,  c.  1244.  Standard  Varnish  Works  v.  U.S.,  20  U.  S. 
App.  268  (2d  Cir.) ;  Lacombb,  J.,  1894. 

121.  Cast  Steel. — ^Where  a  metal  has  all  the  other  re<^uisites  of  steel,  if,  at  one 
stage  of  its  production,  it  was  *'  run  into  moulds,"  it  is  '*  cast  steel "  within 
the  meaning  of  paragraph  150  of  the  act  of  October  1,  1890,  26  Stat.  567, 577, 
c.  1244.  and  it  is  immaterial  at  what  stage  of  its  production  the  moulding 
took  place.  United  States  v.  Cockley,  81  U.  S.  App.  15  (6th  Cir.)  ;  Lurton, 
J.,  1895. 

122.  Cherry  Juice. — An  article  called  "concentrated  cherry  juice,"  was 
taxed  by  the  collector  at  two  dollars  a  gallon,  and  twentv-five  per  cent,  ad 
valorem.  He  classified  it  under  second  clause  of  paragraph  8  of  Schedule  A  of 
the  act  of  October  1,  1890.  The  importers  contended  that  it  sliould  have 
been  classed  under  paragraph  889  of  Schedule  H,  as  "  chenr  juice  containing 
not  more  than  eighteen  per  cent,  of  alcohol."  It  was  held^  ovemilin^g  Uic 
Circuit  Court  and  approving  the  surveyor,  that  the  article  was  not  cherry 
juice,  because  thicker,  heavier,  more  valuable,  and  chemically  different ;  and 
that  it  should  have  been  classed  and  taxed  as  was  done  by  the  surveyor. 
United  States  v.  RJieinstrom,  81  U.  S.  App.  271  (6th  Cir.) ;  Taft,  J.,  1895. 

128.  Chicory,  Dandelion  Boot,  etc.— Merchandise  was  imported  composed 
of  chicory  or  chicory  root,  beet  root,  olive  oil,  and  syrup.  Collector  classi- 
fied the  article  as  *'  chicorv."  Heldj  should  be  classified  under  paragrapli 
821  act  of  Oct.  1,  1890,  reading  "  Dandelion  root  and  acorns  prepared,  and 
other  articles  used  as  coffee,  or  as  substitutes  for  coffee."  U.  S.  v.  Rosen- 
stein,  20  U.  S,  App.  841  (2d  Cir.);  Shifman,  J.,  1894. 

124.  Chloral  Hydrate. — Chloral  hydrate  is  dutiable  at  the  rate  of  twenty- 
five  per  cent,  ad  valorem^  imder  paragraph  76,  Schedule  A,  of  Tariff  Act  of 
Oct.  1,  1890,  26  Stat.  567, 570,  c.  1244,  as  a  chemical  compound  *'  not  specially 
provided  for  in  the  act."  tfnited  States  v.  Battle  <&  Co.,  12  U.  S.  App.  ll'l 
(8th  Cir.) ;  Caldwell,  J.,  1898. 

125.  Coal,  Bituminous. — ^The  right  of  drawback  on  bituminous  coal  imported 
into  the  United  States,  and  used  on  a  vessel  of  the  United  States  engaged  in 
the  coasting  trade  of  this  country,  was  not  repealed  by  the  act  of  Congress  of 
Oct.  1,  1890  (26  Stat.  567,  600,  c.  1244),  commonly  known  as  the  "  McKinley 
Bill."     United  States  v.  Allen,  15  U.  S.  App.  252  (9th  Cir. ) ;  Hawlky,  J. ,  1898. 

126.  Coal— Drawback  on. — ^The  right  to  a  drawback  on  bituminous  coal,  im- 
ported into  the  United  States  and  consumed  as  fuel  on  a  steam  vessel  engaged 
in  the  coasting  trade  of  the  United  States,  which  existed  before  the  passage 
of  the  Tariff  Act  of  Oct.  1,  1890,  c.  1244,  26  Stat.  567,  was  taken  away  by  the 
passage  of  that  bill.  United  States  v.  AUen,  168  U.  S.  499 ;  Whtte,  J. 
(Peckham,  J.,  dissents),  1896. 

127.  Coney  Skins. — Imported  plucked  coney  skins  are  to  be  classified  under 
§  588  of  Tariff  Act  of  Oct.  1,  1890,  as  '^fur  skins  ...  not  dressed  in  any 
manner,"  and  are  to  be  admitted  free.  The  use  to  wliich  the  skins  will  be 
put,  or  the  amount  they  cost,  is  not  to  be  considered.  U.  S.  v.  Wotton, 
5  U.  S.  App.  285  (1st  Cir.) ;  Webb,  J.,  1892. 

128.  Costumes — ^Theatrical. — ^Theatrical  costumes  and  properties  to  be  used 
in  a  play  to  be  produced  at  a  theatre  managed  by  the  importer  and  brought 
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into  the  country  by  him.  are  exempt  from  duty  under  naragraph  686  of  the 
Tariflf  Act  of  Oct.  1, 1890.  Henderson  v.  U.  8,,  26  U.  S.  App.  5^8  (2d  Cir.): 
PSR  Cur.,  1895. 

129.  Coyerin^^  of  Qoods. — The  usual  and  necessary  coverings  of  imported 
goods  subject  to  specific  duties,  are. not  subject  to  duty  under  the  provisions 
of  the  Tariff  Act  of  Oct.  1,  1890.  U.  S.  v.  Leggett,  26  U.  S.  App.  681  {2d 
Cir.) ;  Shipman,  J.,  1895. 

120.  Crude  Oooaine. — Crude  cocaine,  an  alkaloid  extracted  from  the  leaves  of 
the  plant  coca,  though  used  in  a  small  degree  for  medicinal  purposes,  is 
properly  dutiable  under  paragraph  76  of  the  act,  26  Stat.  667,  670,  c.  1244,  as 
an  ''  alkaloid  "  at  twenty-five  per  cent,  dd  valorem,  and  not  under  paragi-aph 
74  of  the  act  at  fifty  cents  per  pound  as  a  '*  medicinal  preparation."  Hirzel 
V.  U.  S.,  20  U.  S.  App.  170  (2d  Cir.) ;  Shipman,  J.,  1898. 

131.  Dress  Trimming^. — Dress  trimmings  woven  on  a  loom  may  not  be 
classed  as  those  "wrought  by  hand  or  braided  by  machinery,"  under  para- 
graph 398  of  the  act  of  Oct.  1, 1890.  Loewenthal  v.  U.  S.y  88  U.  S.  App.  20 
(2d  Cir.);  Lacombe,  J.,  1896. 

132.  Bastio  Webbing. — Elastic  webbing,  composed  of  cotton,  silk,  and  India* 
rubber — chiefly  cotton — while  indiarubber  was  the  material  of  chief  value, 
held  to  be  dutiable  at  the  rate  of  thirty  per  cent,  ad  valorem,  under  paia- 
graph  460  of  the  Tariff  Act  of  Oct.  1,  1890,  26  Stat.  667, 602,  c.  1214,  as  manu- 
factures of  indiarubber.  U,  S.  v.  Shattuck^  20  U.  S.  App.  240 ;  Shipman, 
J.,  1894. 

133.  Slaterium. — ^Elaterium,  which  is  the  evaporated  juice  of  the  fruit  of 
eehalium  elaterium,  is  exempt  from  duty  as  a  crude  drug,  under  paragraph 
560  of  the  Tariff  Act  of  Oct.  1,  1890.  tl.S.  v.  Merck,  26  tl.  S.  App.  641  (2d 
Cir.);  Shipman,  J.,  1895. 

131.  Goats'  Hair. — Goats'  hair,  even  if  not  fit  for  combing,  is  subject  to  duty 
of  12  cents  per  pound  under  the  Tariff  Act  of  Oct.  1,  1890  (paragraph  884  of 
Schedule.  K) ,  and  does  not  faU  in  §  604  of  free  Ust.  U.  S.  v.  Hopewell,  5 
U.  8.  App.  137  (1st  Cir.) ;  Gray,  J.,  1892. 

135.  Glass. — ^The  provision  of  paragraph  104  of  Schedule  6  of  the  Tariff  Act  of 
Oct.  1,  1890,  to  the  effect  that  certain  glass  articles  shall  not  pay  less  than 
40  per  cent,  ad  valorem,  are  not  applicable  on  appeal  in  a  case  m  which  the 
record  does  not  show  that  the  duty  imposed  was  less  than  40  per  cent. 
Smith  V.  Mihalovitch,  22  U.  S.  App.  149  (6th  Cir.) ;  RiCKS,  J.,  189i. 

138.  Glass  Bottles,  Empty. — ^The  duty  on  empty  glass  bottles  and  demijohns 
should  not  be  less  than  forty  per  cent,  ad  valorem  under  paragranhs  108  and 
104  of  the  act  of  Oct.  1, 1890.  Marine  v.  Packham,  8  U.  S.  App.  93  (4th  Cir) ; 
GOFP,  J.  (SiMONTON,  J.,  Dist.),  1892. 

187.  Glass  Bottles,  Flint. — Flint  ^lass  vessels  in  the  form  of  human  figures, 
standing  erect,  or  in  a  sitting  position,  and  holding  7i  and  18^  fluid  ounces,  are 
dutiable  as  flint  gloss  bottles  under  paragraph  103  in  Schedule  B  of  the  Tariff 
Act  of  0;t.  1,  1890,  and  not  as  pressed  glassware,  under  paragraph  105. 
Smith  V.  Mihalovitch,  22  U.  S.  App.  149  (6th  ar.);  Ricks,  J.,  1894. 

138.  Glass,  Damag^ed  in  Transitu. — Importer  brought  in  glass,  purchased 
in  a  sound  condition,  but  some  of  it  suffered  damage  by  breakage  auring  the 
voyage  and  before  the  arrival  in  this  country  ;  he  contended  that  such  broken 
portion  should  be  entered  free  of  duty  under  paragraph  590  of  act  of  Oct.  1, 
1890,  26  Stat.  567,  c.  1244,  as  **  glass  broken,  and  old  glass,  which  cannot  be 
cut  for  use,  and  flt  onlv  to  be  manufactured."  Held,  that  this  section  is  not 
applicable  to  glass  broken  in  transit,  but  only  to  that  in  a  broken  condition 
when  purchased,  as  under  the  various  tariff  acts  allowances  for  damages 
have  been  regulated  by  a  general  system,  requiring  notice  to  customs  officers 
and  abandonment  of  diamaged  property  by  importer.  U.  S.  v.  Bache,  20  U.  S. 
App.  286  (2d  Cir.);  Shipman,  J.,  1894. 

139.  Gloria  Cloth. — ^Where  a  tariff  act  imposes  a  duty  on  an  article  by  a 
specific  name  or  description,  general  terms  in  the  act,  although  embracing  it 
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broadly,  are  not  applicable  to  it ;  the  general  must  give  way  to  the  particu- 
lar. This  rule  applied  to  "  Gloria  cloth  "  dutiable  under  paragraph  395  in 
Schedule  K  of  act  of  Oct.  1, 1890.  Bister  v.  U.  S.,  20  U.  S.  App.  223  t2d  Cir.) ; 
Wallace,  J.,  1804. 

140.  O-lovea.— Paragraph  458,  Schedule  N,  of  the  Tariflf  Act  of  Oct.  1,  1890, 
relating  to  duty  on  gloves,  interpreted.  United  States  v.  WertJieimer^  14 
U.  S.  App.  121  (2d Cir.);  Shipman,  J.,  1893. 

141.  Gloves.— Section  458  of  the  Tariff  Act  of  Oct.  1,  1890,  26  Stat.  587,  601, 
c.  1244,  which  provides  additional  duties  upon  certain  leather  gloves, 
**  excepting  the  three  single-strand  embroidered  gloves,'*  was  held  to  include 
gloves  havmg  three  decoratioris,  each  of  whicli  consists  of  more  tlian  a 
single  strand  or  cord.  Wertheimer  v.  17.  5.,  38  U.  S.  App.  404  (2d  Cir.); 
Per  Cur.,  1896. 

142.  Entry  of  a  Vessel— Filing  Manifest.— Entry  of  a  vessel,  and  filing 
a  manifest,  is  not  an  entry  within  tlie  meaning  of  section  2785  Rev.  Stat* 
Hence,  bags  of  glue  which  arrived  in  New  York,  Oct.  4, 1890,  on  w^liich  day  tlie 
vessel  bringing  them  was  entered,  but  which  glue  was  not  entered  for  con- 
sumption until  Oct.  6,  were  dutiable  under  the  Tariff  Act  of  Oct.  1,  1890, 
which  went  into  effect  on  that  day.  U,  S,  v.  Gardiner,  14  U.  S.  App.  6  (2d 
Cir.);  Lacombe,  J.,  1893. 

143.  Giinstocks. — In  October,  1890,  articles  described  as  "  finished  gnnstocks 
with  locks  and  mountings"  were  imported.  The  collector  leiied  duty  on 
them  as  guns,  imder  paragraph  170  in  Schedule  O  of  the  act  of  Oct.  1,  1890, 
c.  1244  (26  Stat.  579).  The  importers  protested  that  they  were  dutiable  as 
manufactures  of  iron,  under  paragraph  215  of  Schedule  C'of  the  act.  It  did 
not  appear  that  the  gunstocks  had  formed  part  of  completed  guns  in  Europe, 
and  the  question  of  tlie  importation  of  the  barrels  was  not  involved,  although 
it  appeared  that  the  gunstocks  were  intended  to  be  put  with  barrels  other- 
wise ordered  to  form  complete  guns.  The  Circuit  Court  reversed  the  decision, 
and  the  Supreme  Couii;  affirmed  decision  of  the  Circuit  Court.  U.  S.  v. 
Sclioverlingy  146  U.  S.  76 ;  Blatchford,  J.,  1892. 

The  condition  of  articles  at  the  time  of  Importation  determines  its  claasiflcation,  although 
put  in  that  condition  ao  as  to  ohtatn  a  lower  duty.    In  re  Smith,  60  F.  R.  601. 

144.  Handkerchiefis. — Hemmed  or  hemstitched  handkerchiefs,  which  are  not 
also  embroidered,  are  dutiable  under  §  349  Tariff  Act  of  1890,  at  the  rate  of 
50  per  cent,  ad  valorem,  as  "handkerchiefs,  composed  of  cotton  or  other 
vegetable  fibre,"  and  not  under  §  373  of  the  same  act.  Wilson  v.  (7.  5'., 
9  U.  S.  App.  674  (7th  Cir.) ;  Per  Cur.,  1893. 

145.  Handkerchieft,  Hemstitohed.— Hemstitched  handkerchiefs,  with  an 
initial  letter  embroidered  in  one  corner,  are  not  embroidered  handkerchiefs 
within  the  Tariff  Act  of  Oct.  1,  1890.  United  States  v.  Warden,  35  U,  S. 
App,  340  (2d  Cir.);  PER  CUR.,  1895. 

146.  Japanese  Wall  Decorations. — Japanese  wall  decorations  made  of  paper, 
or  of  paper  and  cotton,  or  of  narrow  strips  of  bamboo  joined  with  cotton 
cords,  upon  which  representations  of  flowers,  birds,  or  human  figures  we^e 
painted  in  water  colors,  are  properly  dutiable  as  **  paintings  in  oil  or  water 
colors,'*  under  paragraph  465  of  act,  26  Stat.  567,  602,  and  not  under  para- 
graphs 425,  355,  and  230,  26  Stat.  567,  583,  593,  599.  c.  1244.  U.  S.  v.  Chifia 
<&  Japan  Trading  Co,,  Ltd.,  20  U.  S.  App.  131  (2d Cir.);  Shipman,  J.,  1893. 

147.  Jet  Articles. — Appellants  imported  articles  styled  *  *  manufactures  of  jet," 
which  were  hat  trimmings  and  ornaments  composed  of  black  glass  and  wire. 
Held,  dutiable  under  paragraph  108,  Schedule  B,  of  Tariff  Act  of  October  1, 
1890,  26  Stat.  567,  572,  o.  1244.  Goldberg  v.  U.  8„  20  U.  S.  App.  604  (2d  Cir.); 
Shipman,  J.,  1894. 

148.  Jewelry,  Imitation. — Glass  disks  sold  as  imitation  jewelry,  and  used  as 
ornaments,  were  held  to  be  dutiable  at  the  rate  of  ten  per  cent,  ad  valorem 
as  *' composition  of  glass  or  paste  when  not  set."  United  States  y.  Popper, 
26  U.  S.  App.  509  (2d Cir.);  Wallace,  J.,  1895. 
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149.  Laoe  Aprons. — Lace  aprons,  not  embroidered,  being  articles  of  wear- 
ing apparel,  are  dutiable  as  wearing  apparel  under  paragraph  849  of  the 
Tariff  Act  of  October  1, 1890,  at  fifty  per  cent,  ad  •valorem,  and  not  as  **  articles 
made  wholly  or  in  part  of  lace,"  under  pai*agraph  878,  at  60  per  cent,  ad 
valorem.  Boyd  v.  United  States,  14  U.  S.  App.  94  (2d  Cir.);  LiACOMBE,  J., 
Ib93. 

130.  Linen  Laces. — Laces  made  by  machinery  out  of  linen  thread  were 
charged  with  duty  at  40  per  cent,  ad  valorem  as  '*  manufactures  of  flax,  or  of 
which  flax  shall  be  the  component  material  of  chief  yalue,  not  otherwise 
provided  for  "  under  Schedule  C  of  §  2504  Rev.  Stat.,  instead  of  at  85  per  cent. 
ad  valorem,  as  ''  thread  lace"  under  the  same  schedule.  Held,  that  as  the. 
soods  were  invariably  bought  and  sold  as  **  torchons,"  and  not  as  thread 
laces,  and  as  thread  lace  was  always  hand-made,  a  yerdict  was  properly 
directed  for  the  defendant  in  a  suit  brought  by  the  importer  against  the  col- 
lector to  recover  an  alleged  excess  of  duty.  Meyerheim  y.  Mobertson,  144 
U.  S.  601  ;  Blatchford,  J.,  1892. 

151.  Lithographio  Prints,  Paper  Frames,  eto.— Litho^-aphic  prints  pasted 
on  sheets  of  paper  of  appropriate  size,  the  paper  projectmg  beyond  the  print 
and  embossed,  or  otherwise  so  prepared  as  to  present  a  repouw^  effect, 
thus  forming  a  frame  of  more  value  than  the  print,  and  print  and  frame  per- 
manently united  before  importation,  are  manufactures  ''of  which  paper  is  the 
component  material  of  chief  value,**  and  are  dutiable  at  the  rate  of  35  per  cent. 
ad  valorem  under  paragraph  420  in  Schedule  M  of  the  Tariff  Act  of  Oct.  1, 
1890,  26  Stat.  567,  599,  c.  1244.  U.  8.  v.  Weiller,  26  U.  S.  App.  505  (2d  Cir.); 
Lacombs,  J.,  1895. 

133.  Malt  Extract.— When  Congress,  in  the  act  of  Oct.  1,  1890  (20  Stat.  567, 
c.  1244),  imposed  a  duty  (paragraph  388,  Schedule  N)  on  malt  extract,  if  fluid 
and  in  casks  at  twenty  cents  a  gallon,  if  fluid  and  in  bottles  or  jugs  at 
forty  cents  a  gallon,  and  if  solid  or  condensed  at  forty  per  cent,  ad  valorem, 
it  intended  to  cover  all  known  kinds  of  malt  extract  in  all  the  known 
conditions  in  which  it  is  imported.  Johann  Hoff*s  Malt  Extract,  coming  un- 
der this  paragraph,  is  subject  to  a  duty  of  forty  cents  a  gallon.  U,  S.  y. 
Eimer  A  Mendelim  Co.,  20  U.  S.  App.  243  (2d  Cir.) ;  Laoombe,  J.,  1894. 

153.  Malaga  Grapes.— Under  paragraph  299  of  the  Tariff  Act  of  October  1, 
1890,  26  Stat.  567,  587,  c.  1244,  Malaga  grapes  are  properly  assessed  at  the 
rate  of  sixty  cents  per  package  of  three  cubic  feet.  Smaller  and  larger  pack- 
ages should  pay  auty  proportionately.  U.  S.  y.  Mayer,  88  U.  S.  App.  48 
(2d  Cir.) ;  Shiphan,  J.,  1890. 


154.  Marble  Paving  Tiles. — ^Pieces  of  marble  from  three-eighths  to  seven- 
eighths  of  an  inch  m  length  and  breadth,  pasted  on  paper  in  blocks  or  loose  in 
bi^  are  subject  to  the  duty  laid  upon  paving  tiles,  of  one  dollar  and  ten  cents 
per  cubic  foot,  and  not  as  manufactures  of  marble  under  act  of  Oct.  1 ,  1890 
(26  Stat.  567,  573,  c.  1244),  to  a  duty  of  50  per  eent.  ad  valorem.  United  States 
V.  Davis,  12  U.  S.  App.  47  (8th  C^ir.);  Shiras,  J.,  1898. 

155.  Medals,  Plated  Copi)er. — ^Medals  made  of  copper  washed  with  silver  and 
suitable  to  be  used  as  tokens  for  distribution  as  prizes  to  Catholic  school 
children  do  not  come  under  the  meaning  of  paragraph  648  in  sec.  2,  which 
is  the  free  list  of  the  Tariff  Act  of  Oct.  1,  1890,  and  are  therefore  not  en- 
titled to  free  entry.  United  States  v.  McSorley,  26  U.  S.  App.  512  (2d  Cir.) ; 
1895. 

156.  Music  Boxes — ^Toys. — Music  boxes,  small  in  size,  of  inferior  quality, 
playing  less  than  six  tunes,  not  musically  accurate,  wound  up  with  a  key 
permanently  affixed  to  the  outside  of  the  box,  easily  operated  by  a  child,  and 
costing  8.35  francs,  or  less,  each,  are  dutiable  as  "  toys.**  Jacot  v.  U.  S.,  26 
U.  S.  App.  500  (2d  Cir.);  Lacombs,  J.,  1895. 

1<^.  Newspapers  and  Periodicals. — A  weekly  paper  published  in  Germany 
and  issued  as  an  extra  to  the  Sunday  edition  of  a  New  York  paper  is  entitled 
to  entry  free  of  duty  imder  paragraph  657  of  the  Tariff  Act  of  October  1, 
1890.  New  York  Daily  News  v.  U.  8.,  26  U.  S.  App.  514  (2d  Cir.);  Lacombe, 
J.,  1885. 
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158.  Paintings  and  Statuary.— Befd,  that  the  Tariff  Act  of  October  1, 
1890,  26  StaL  567, 611,  c.  1244,  which  provides  that  '' .  .  .  paintings  and  stat- 
uary imported  for  exhibition  by  any  association,  established  in  good  faith 
and  duly  authorized  under  the  laws  of  the  United  States,  or  any  state,  ex- 
pressly and  solely  for  the  promotion  and  encouragenient  of  science,  art  or  in- 
dustry, and  not  mtended  for  sale,  shall  be  admitted  free  of  duty  under  such 
regulations  as  the  Secretary  of  the  Treasury  shall  prescribe,"  was  framed  to 
exclude  from  its  benefit  any  association  established  with  a  view  to  any  other 
object  than  the  promotion  and  encouragement  of  art.  U.  S.  v.  Boussod- 
Valadon  Co,,  38  U.  S.  App.  47  (2d  Cir.);  Pee  Cur.,  1896. 

159.  Paraffine,  Liqiiid.— The  use  by  Congress,  in  the  Tariff  Act  of  Oct.  1 ,  1890, 
parajp'aph  671,  of  the  single  word  **  paraffine,"  without  any  qualifications, 
mamfested  an  intention  to  coyer  all  varieties  of  the  article  known  when  the 
act  was  passed,  and  liquid  paraffine  being  then  known,  should  have  been  ad- 
mitted dutyfree.  Sehoellkopf,  Hartford  dt  M<idagan,  lAnUted,  v.  17.  j^.,  38 
U.  S.  App.  17  (2d  Cir.);  Laoombe,  J.,  1896. 

160.  Peppers,  Chillies  and  Bird.— Chillies  or  bird  peppers,  whole,  but  in  a 
driea  state,  are  properly  classed  as  non-edible  spices,  and  entitled  to  free 
entry  under  paragraph  560  of  the  Tariff  Act  of  Oct.  1,  1890,  as  a  drug  or  spice 
**  not  advanced  in  value  or  condition  by  refining  or  grinding,  or  by  other 
process  of  manufacture.*'  Cruiksfiank  v.  U.  iS.,  20  U.  S.  App.  234  (2a  Cir.) ; 
WiLLLACE,  J.,  1894. 

161 .  Pillow-shams— Tamboured.— Tamboured  cotton  pillow-shams,  and  tam- 
boured cotton  or  muslin  sash  curtains,  imported  in  the  piece,  were  prop- 
erly assessed  for  duty  at  sixty  per  cent,  act  valorem  under  paragrapu  373 
in  Schedule  J  of  the  Tariff  Act  of  October  1,  1890,  26  Stat.  567,  594,  c.  1244, 
and  not  under  paragraph  855  of  said  act.  Lahey  v.  U.  iS.,  38  U.  S.  App.  191 
(2d  Cir.);  Shipman,  J.,  1896. 

162.  Soientifio  Instruments. — A  scientific  instrument  is  one  which  is  pri- 
marily adapted  for  the  use  of,  and  principally  used  by,  the  professors  of  science 
in  experiment  or  demonstration,  or  by  the  practitioners  of  any  of  those 
branches  of  applied  science  which,  in  strict  definition,  are  arts.  U.  S,  v. 
Pretbyterian  Hospital  in  tJie  City  of  New  York,  88  U.  S.  App.  201  (2d  Cir.) ; 
Wallace,  J.,  1896. 

163.  Shawls^Embroidered.— Worsted  shawls,  embroidered  with  silk,  are 
dutiable  at  forty-four  cents  per  pound,  and  fifty  per  cent,  od  valorem 
additional  under  paragraph  392,  Scnedule  K,  of  the  Tariff  Act  of  October  1, 
1890,  it  being  the  purpose  of  the  act  that  an  article  of  wearing  apparel,  of 
whatever  material  composed,  which  is  embroidered  in  silk,  shall  not  pay  a* 
less  rate  of  duty  than  that  imposed  upon  silk  embroideries.  United  States 
V.  Schefer,  14  U.  S.  App.  49  (2d  Cir.)  ;  Shipman,  J.,  1898. 

164.  Silk  Goods. — ^The  commercial  designation  of  an  article  among  traders 
and  manufacturers,  where  such  designation  is  clearly  established,  fiLxes  its 
character  for  the  purpose  of  tariff  laws.  Silk  goods,  made  in  the  manner  of 
laces,  are  under  6  414,  Schedule  I,  of  Tariff  Act  of  October  1,  1890,  26  Stat. 
567,  598,  c.  1244,  autiable  as  '*  manufactures  of  silk,"  not  otherwise  specially 
provided  for.     U.  S.  v.  Field,  9  U.  S.  App.  460  (7th  Cir.) ;  Per  Cur.,  1893, 

165.  Stained-glass  Windows. — ^Pieces  of  colored  glass  cut  into  irre^lar 
shapes  and  fastened  together  by  strips  of  lead,  designed  by  artists  and  im- 
ported in  fragments  to  be  put  together  in  the  shape  of  windows  in  a  convent, 
are  subject  to  a  45  per  cent,  duty  under  the  Tariff  Act  of  October  1,  1890, 
g  123,  as*'  stained-glass  windows,  wholly  or  partly  manufactured,"  and  not  to 
be  entered  free  as  '*  paintings  for  use  of  any  society,  etc..  established  for 
religious  pui-poses."    17,  S,  v.  Perry,  146  U.  S.  71 ;  Brown,  J.,  1892. 

166.  Starch— Tapioca  Flour.— Tapioca  flour  is  not  a  preparation  **  fit  for  use 
as  starch,"  and  is  not  subject  to  any  duty.  It  has  a  place  only  on  the  free 
list.  Toumsend  v.  United  States,  14  U.  S.  App.  413  (8d  Cir.) ;  Shifican,  J.. 
1898. 

167.  Statuary,  Tapestries,  etc. — ^Where  a  known  and  acknowledged  collec- 
tion of  antiquities  was  purchased  abroad  and  sent  to  this  country,  the  fact 
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that  a  single  -vase  of  such  coUeotion  was  sent  with  a  separate  invoice  and 
without  its  companions  does  not  render  it  dutiable ;  but  where  a  single 
bronze  vase  is  imported  for  the  purpose  of  adding  it  to  an  existing  collection, 
it  is  dutiable  at  15  per  cent,  ad  valorem,  as  statuary  wrought  by  hand,  under 
paragraph  465  of  the  Tarilf  Act  of  1890.  Four  tapestries  of  aifferent  sizes, 
each  belonging  to  a  period  prior  to  1700,  and  purchased  to  be  added  to  a  col- 
l3Ction  of  curiosities,  constitute  a  **  collection  of  antiquities  "  within  the  act 
of  October  1, 1890,  §  524.  United  States  v.  OUienzer ;  Stem  v.  United  States ; 
Marquand  t.  United  States  (i),  14  U.  S.  App.  881  (2d  Cir.) ;  Shipman,  J., 
1898. 

108.  Statuary — ^Bronae. — Statuary  made  by  casting  in  bronze  from  the  plaster 
cast  is  not  statuary  ''  cut,  carved,  or  otherwise  wrought  by  hand  from  a  solid 
block  or  mass  of  metal^**  and  is  dutiable  under  paragraph  215  of  the  act  of 
October  1,  1890,  as  **  manufactures  of  metal,"  at  40  per  cent,  ad  valorem. 
Tiffany  v.  U.8.,dS  U.  S.  App.  29  (2d  Cir.)  ;  Lacombe,  J.,  1896. 

160.  Sweetened  Chocolate.—*'  Sweetened  chocolate,''  manufactured  from 
"  cocoa  crude,"  or  the'  cocoa  bean,  is  appropriately  placed  for  duty  under 
paragraph  319  of  the  Tariff  Act  of  October  1,  1890,  at  two  cents  per  pound, 
as  "  cocoa  prepared  or  manufactured,  not  specially  provided  for  in  this  act." 
U.  5.  V.  Schilling,  11  U.  S.  App.  608  (2d  Cir.) ;  Shipman  J.  (Wallace,  J., 
Dist.),  18021 

170.  Swiss  MnsUn.— Cotton  goods,  known  as  ''dotted  Swiss"  or  <* Swiss 
mualin,"  is  dutiable  under  paragraph  846,  Schedule  I,  of  Tariff  Act  of  Octo- 
ber 1,  1890.  The  ornamentation  placed  upon  the  groundwork  of  the  fabric 
does  not  change  its  character  as  cotton  cloth,  subject  to  the  *' countable" 
clauses  of  the  statute.  U.  S.  v.  Albert,  20  U.  S.  599  (2d  Cir.)  ;  Shipman,  J., 
1894. 

171.  Tobacco— Classifloation— Burden  of  Proof.— The  collector  of  a  port 
having  made  a  classification  of  certain  tobacco  for  tariff  purposes,  the  bur- 
den is  upon  the  person  appealing  from  his  decision  to  show  that  the  claEsifi- 
cation  was  improper.  United  States  v.  Rosenwald,  85  U.  S.  App.  89  (2d  Cir.) ; 
Wallace,  Ju,  1895. 

172.  Tobacco  Scrap— What  is  nnxnannfiBkctiired.— The  jury,  in  a  suit  to 
recover  excess  payment  of  duties  on  tobacco  scrap,  were  instructed  that  if 
they  believed  the  tobacco  in  question  required  to  have  labor  expended  upon 
il  to  fit  it  for  consumption,  then  it  was  unmanufactured  tobacco.  Held,  tnat 
the  ruling  was  correct  as  applied  to  this  case,  whatever  may  have  been  its 
correctness  as  a  general  proposition.  Spalding  v.  Castro,  153  U.  S.  38; 
White,  J.,  1894. 

173.  Tobacco— Leaf  Scraps.-"  Leaf  tobacco  scraps,"  *  *  tobacco  cuttings,"  and 
'*  scraps  and  cuttings  from  Havana  tobaccos,"  cut  or  broken  from  wrappers 
and  fillings,  which  are  put  aside,  not  as  waste,  but  to  be  used  in  manufac- 
ture of  snuff,  cigarettes,  and  cheaper  cigars,  are  subject  to  a  duty  of  forty 
cents  per  pound,  under  paragraph  244  of  the  Tariff  Act  of  October  1,  1890,  as 
**  tobacco,  manufactured,  of  all  descriptions,  not  specially  enumerated  in 
this  act."  Sheldon  v.  U.  S, ;  Castro  v.  U.S.,  9  U.  S.  App.  457  (7th  Cir.) ; 
Grbshah,  J.,  1893. 

174.  Ultramarine  Blue.— The  Collector  of  New  York  assessed  a  duty  of  four 
and  a  half  cents  per  pound  on  an  importation  of  ultramarine  blue  in  pulp, 
under  paragraph  55,  act  of  October  1,  1890,  which  is  '*  ultramarine  blue,  four 
and  one-half  cents  per  pound."  Importer  claimed  that  duty  should  be  only  on 
the  weight  of  the  blue  contained  in  the  pulp,  and  not  the  whole  weight. 
HM,  that  as  Congress  had  specially  designated  this  merchandise,  and  had, 
in  other  paragraphs  of  the  same  act,  shown  that  it  was  aware  of  the  various 
conditions  in  which  such  colors  were  imported,  duty  was  correctly  assessed 
by  the  collector.  U.  S.  v.  Zentgraf,  20  U.  S.  App.  584  (2d  Cir.)  ;  Shipman, 
J.,  1894. 

175.  Veils,  Silk. — Silk  veils  imported  in  the  piece,  the  dividing  line  between 
the  veil  being  plainly  indicated,  it  being  impossible  to  cut  the  fabric' except 
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between  the  veils  without  destroying  the  design,  are  properly  amessed  as 
articles  of  wearing  apparel,  made  up  or  manufactured,  in  part,  by  the  manu- 
facturer, composed  of  silk,  or  of  which  silk  is  the  component  material  of 
chief  value,  under  paragraph  418  of  the  Tariff  Act  of  October  1,  1890- 
Oppenheimer  v.  U.  S.,  26  U.  S.  App.  603  (2d  Cir.) ;  Lacombe,  J.,  1895. 

176.  Velveteens. — ^Velveteens  are  a  particular  variety  of  cotton  pile  fabric, 
and  having  been  enumerated  like  plushes,  velvets,  and  corduroys  in  para- 
graph 350  of  the  Tariff  Act  of  October  1,  1890,  are  taken  out  of  the  more 
general  descriptive  term  contained  in  said  paragraph.  U.  S.  v.  Kursheedt 
M,  Co,,  14  U.  S.  App.  35  (2d  Cir.) ;  Per  Cub.,  1893. 

1T7.  Vermilion  Bed. — ^The  commercial  designation  of  an  article  among 
traders  and  importers,  where  the  designation  is  clearly  established,  fixes  ita 
character  for  the  pturpose  of  the  tariff  laws.  When  the  language  of  a  statute 
is  plain  and  unequivocal,  it  is  not  permissible  to  search  for  another  meaning 
which  may  have  existed  in  the  mmds  of  individual  legislators.  "  Vermil- 
ion* and  "vermilion  red"  held  to  be  dutiable,  under  paragraph  57  of 
Schedule  A,  at  twelve  cents  per  pound.  United  States  v.  Downing,  14 
U.  S.  App.  434  (2d  Cir.) ;  Wallace,  J.,  1893. 

178.  Wearing  Apparel. — Various  provisions  of  the  Tariff  Act  of  October  1, 
1890,  26  Stat.  567,  c.  1244,  indicate  that  Congress  did  not  intend  to  prescribe 
a  lower  duty  upon  wearing  apparel  than  upon  the  material  of  which  it  is 
made.    Oppmheimer  v.  IT.  5.,  33  U.  S.  App.  216  (2d  Cir.) ;  Per  Cur.,  1896. 

179.  WooL— Paragraphs  883,  885,  and  386  of  the  Tariff  Act  of  October  1,  1890, 
as  applying  to  wool,  considered.  United  States  v.  Wiggins,  14  U.  S.  App.  132 
(2d  Cir.) ;  Lacombe,  J.,  1893. 

See  Standard  Varnish  Works  ▼.  U.  S.,  60  F.  R.  4ffr. 

180.  Wool— North  China  Fleeces.— The  fleeces  of  North  China  sheep,  com- 
posed of  hair  and  wool,  are  liable  to  the  duty  of  thirty-two  per  cent,  ad 
valorem,  imposed  upon  all  inferior  wools  and  hair  sold  in  the  markets  at  the 
lowest  range  of  price  (act  of  October  1,  1890,  c.  1244,  26  Stat.  567.  c.  1244, 
clauses  378,  385).    Lyon  v.  U.S„8  U.  S.  App.  409  (4th  Cir.);  Hughes,  J.,  1893. 

181.  "Wool  Wearing  Apparel.— Knit  woollen  undershirts,  drawers,  and 
hosiery  are  subject  to  duty  as  **  wool  wearing  apparel,"  under  paragraph  396 
of  section  1  of  the  act  of  October  1.  1890,  26  Stat.  567,  597,  c.  1244,  and  not 
as  *^  knit  fabrics  made  on  frames.*'  under  paragraph  392  of  the  same  act. 
Arnold  v.  U.  S.,  147  U.  S.  494  ;  Brewer,  J.,  1893. 

182.  Worsted  Cloths.— Under  the  provisions  in  the  act  of  May  9, 1890,  26 
Stat.  105,  c.  200,  the  duties  on  worsted  cloths  were,  by  the  terms  of  the  act, 
and  irrespective  of  any  action  by  the  Secretary  of  the  Treasury,  to  be  such 
as  were  placed  on  woollen  cloths  by  the  act  of  March  3, 1883, 22  Stat.,  c  121, 
pp.  488,  508.     U.  S.  V.  Ballin,  144  tj.  S.  1 ;  Brewer,  J.,  1892. 

183.  Giant  Umbrellas.- Giant  umbrellas  are  properly  classified  and  assessed 
for  duty  under  paragraph  425  of  the  Tariflf  Act  of  October  1,  1890,  26  Stat. 
567,  599,  c.  1244,  which  reads  as  follows :  ''  Manufacturesof  paper  or  of  which 
paper  is  the  component  material  of  chief  value,"  and  not  under  paragraph 
470,  which  relates  to  umbrellas,  parasols,  etc.  U.  S.  v.  Cliina  cfc  Japan  Trading 
Co,,  Limited,  38  U.  S.  App.  211  (2d  Cir.) ;  Wallace,  J.,  1896. 

184.  Bicyole  Rims.— In  paragraph  185  of  the  Tariflf  Act  of  Oct.  1,  1890,  the 
words  **  for  Kulway  purposes  "  apply  to  all  the  articles  previously  specified 
therein.  Hence,  steel  nms  for  bicycle  wheels  do  not  fall  within  that  class. 
Stone  V.  U,  S,,  18  U.  S.  App.  22  (7th  Cir.) ;  Bunn,  J.,  1893. 

185.  Flax  and  Cotton. — Flax  and  cotton  handkerchiefs  which  are  both  em- 
broidered and  hemstitched  are  dutiable  at  sixty  per  cent,  ad  valorem, 
under  the  provisions  of  paragraph  373,  Schedule  J,  of  the  Tariflf  Act  of 
October  1,  1890,  26  Stat.  567,  594,  c.  1244.  United  States  v.  Oribbon,  14  U.  S. 
App.  382  (2d  Cir.)  ;  Per  Cur.,  1893. 

ISO.  Imitation  Hemstitched  Cotton  Handkerchiefb.—Cheap  imitation 
hemstitched  handkerchiefs  should  be  classified  for  duty  under  the  provision 
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for  handkeTckiefs  in  section  849,  Schedule  I,  act  of  Oct.  1,  1890 ;  26  Stat.  567, 
502,  c.  1244,  at  50  per  cent,  ad  valorem.  It  is  only  when  they  are  hemstitched 
and  also  embroideored  that  they  are  required  to  pay  the  rate  of  duty  provided 
for  embroideries  in  paragraph  873,  60  per  cent,  ad  valorem.  Bice  v.  c7.  S.,  10 
l\  S.  App.  670  (8th  Cir.) ;  Caldwell,  J.,  1898. 

DUTY. 

See  also :  Master  and  Servant,  4r-84. 
Neoliqence,  46-56. 
Partnership,  21-22. 

DYING  DECLARATION. 

See :  Eyidbnce,  144. 


E. 

EASEMENT,  1. 

See  also :  Municipal  Corporations,  27. 

1.  Dedioation  of  Lot  for  Street.—Where  an  owner  of  a  tract  of  land  lyine 
between  a  certain  steeet  and  the  seashore  divided  the  tract  into  lots  ana 
dedicated  one  lot  as  a  street,  and  convened  another  to  plaintiff's  predecessor 
in  title  by  a  deed  which  recited  that  said  lot  should  remain  open  and  be  used 
as  a  street  for  succeeding  purchasers  of  lots,  and  then  his  executors  con- 
reyed  certain  lots,  including  the  one  set  aside  for  the  use  as  a  street,  to  de- 
fendants* predecessor,  with  the  right  to  build  a  bathhouse  in  front  of  such 
street,  hda,  that  the  interest  conveyed  by  the  executors  was  impressed  by  an 
easement  which  prevented  the  building  of  the  bathhouse.  Fitzgeraid  v. 
Barbour,  8  U.  S.  App.  565  (3d  Cir.) ;  Dallas,  J.,  1893. 

EJECTION  OF  PASSENGEB8. 

See:  Carriers,  81-86. 

EJECTMENT,  18. 

See  also :  United  States,  7. 

I.  RIGHT  TO  MAINTAIN,  1-5. 
n.  PRACnCE,  6-9. 
m.  PLEADING  AND  PROOF,  10-13. 

I.  RIGHT  TO  MAINTAIN,  1-6. 

1.  Plaintiff  must  Becover  by  Strength  of  his  Own  Title.— A  plaintiff 
in  ejectment  must  recover  upon  the  strength  of  his  own  title  and  is  not  aided 
by  the  wealmess  of  that  of  his  adversary.  There  can  he  hut  one  good  and 
indefeasible  title  ;  the  plaintiff  must  have  that  or  his  suit  must  fail.  E,  Tenn. 
Iron  A  Coal  M.  Co.  v.  Wiggin,  37 U.  S.  App.  129  (6th  Cir.);  Lxtbton,  J.,  1895. 

2.  Condition  Precedent  to  Suit. — One  claiming  under  a  mortgagor  of 
real  estate  cannot  maintain  ejectment  against  the  mortgagee  in  possession 
without  first  offering  to  redeem  and  tendering  payment  of  the  mortgage. 
Bryan  v.  Kales,  162  XJ.  S.  411 ;  Shiras,  J.,  1896. 

8.   Mortgagor  against  Mortgagee.— A  mortgagor  of  land  cannot  recover 
in  ejectment  against  the  mortgagee  in  possession  after  breach  of  the  condi- 
tion or  against  persons  holding  possession  against  the  mortgagee.    Bryan  y. 
Bragius,  162  U.  S.  415  ;  Shiras,  J.,  1896. 
16 
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4.  Under  Laws  of  Alafika.—Under  the  law  of  Oregon,  23  Stat.  25,  in 
force  in  Alaska,  "  any  person  who  has  a  legal  estate  in  real  proper^  and  a 
present  right  to  the  possession  thereof,  may  recover  such  possession,"  etc.  A 
person  who  has  been  in  possession  of  land  may  maintam  an  action  to  re- 
cover possession  of  real  property,  from  which  he  has  been  ousted  by  a  mere 
intruder.  Camj^>ell  v.  Silver  Bow  Basin  M.  Co.,  7  U.  S.  App.  71  (9th  Cir.) ; 
Deadt,  J.,  1892. 

5.  TJnder  Florida  Law,  c.  4115,  §  66.— On  June  1, 1891,  the  title  to  cer- 
tain liuids  became  vested  in  R.,  by  virtue  of  a  tax  deed,  duly  recorded  under 
legal  and  regular  proceedings.  Lands  were  never  redeemed.  On  Oct.  1 ,  1803, 
R.  entered  into  possession.  Plaintiff  brought  ejectment,  claiming  that  under 
section  65,  act  June  2,  1893,  c.  4115,  Laws  of  Florida,  1893,  R.  was  not  en- 
titled to  enter  into  possession,  and  that  his  only  remedy  was  by  suit  to 
recover  possession  of  lands,  which  must  be  brought  within  one  vear  from 
passage  of  that  act.  Held^  the  action  could  not  be  maintained.  Vail  v. 
Richards,  23  U.  S.  App.  570  (5th  Cir.) ;  Pee  Cue.,  1894. 

II.  PRACTICE,  ^9. 

6.  Equitable  Defence. — In  ejectment  in  the  Federal  courts  against  pur- 
chasers at  an  execution  sale  by  one  holding  a  conveyance  from  the  judg- 
ment debtor,  prior  in  time  to  the  lien  of  the  judgment,  the  fact  that  the  con- 
veyance was  executed  in  fraud  of  the  grantor's  creditors  is  an  equitable  de- 
fence not  available  to  defeat  the  action.  Defendants  may  suffer  judgment 
to  go  against  them  and  then  resort  to  equity  for  relief.  JSawkins  v.  Wills, 
4  U.  8.  App.  274  (8th  Cir.) ;  Shieas,  J.,  1892. 

7.  Neoessary  Parties— Landlord  and  Tenant.— Both  landlord  and 
tenant  are  necessary  parties  defendant  in  an  action  of  ejectment,  even  where* 
the  statute  provides  tnat  the  tenant  can  compel  the  landlord  to  defend  the 
action.  Washington  and  Idaho  R.  R,  Co,  v.  Cceur  d'Al^ne Ry.  and  iVat\  Co,, 
15  U.  S.  859  App.  (9th  Cir.) ;  Gh-beet,  J.,  1894. 

8.  Texas  Local  Law. — ^Where  the  defendant  in  an  action  of  ejectment  in 
Texas  sets  up  that  his  title  was  founded  on  warranty  deed,  and  has  the 
warrantor  summoned  in  to  defend,  and  the  plaintiff  recovers  judgment,  the 
defendant  may  have  judgment  against  the  warrantor  for  the  amount  of  the 
purchase-money,  with  interest  from  the  date  of  the  sale.  White  v.  Van 
Horn,  159  U.  S.  8 ;  White,  J.,  1895. 

9.  Under  Laws  of  the  Cherokee  Nation.— The  mode  of  procedure  in  an 
action  of  ejectment  under  §  154,  art.  19,  c.  8,  of  Compiled  Laws  of  the  Cherokee 
Nation  of  1881,  as  amended  by  the  act  of  Dec.  7, 1889,  is  that  when  applica- 
tion for  a*  writ  has  been  made,  the  district  clerk  shall  give  defendant  ten 
days  to  show  cause  why  such  writ  should  not  issue,  leaving  it  to  the  clerk 
whether  it  should  issue  or  not.  This  is  not  too  summarv  to  be  regarded  as 
due  process  of  law  under  the  Fedenil  Constitution.  Menlin  v.  Ice,  12  U.  8. 
App.  805  (8th  Cir.) ;  Caldwell,  J.,  1898. 

m.  PLEADING  AND  PROOF,  10-13. 

10.  Proof  of  Possession  Necessary. — In  an  action  of  ejectment,  no  length 
of  chain  of  paper  title  not  reaching  back  to  the  sovereignty  of  the  sou  is 
sufficient  to  constitute  prima  facie  evidence  of  title.  There  must  be  proof 
in  addition  that  at  least  one  of  the  grantors  in  the  chain  of  deeds  has  been  in 
possession  of  the  premises.  Florida  Southern  R,  Co.  v.  Loring,  2  U.  S.  App. 
310  (5th  Cir.)  ;  McCoRMiCK,  J.,  1892. 

11.  Burden  of  Proof. — In  an  action  of  ejectment  brought  by  a  lessee,  the 
burden  of  proving  an  allegation  by  the  defendant  that  the  lessee  had  by  liLs 
acts  surrendered  the  lease,  is  upon  the  defendant,  and  the  question  of  sur- 
render of  the  lease  was  in  this  case  held  to  have  been  properly  submitted  to 
the  jury.    Hague  v.  Ahrens,  3  U.  S.  231  (8d  Cir.) ;  Butler,  J.,  1892. 

12.  Where  Chain  of  Title  is  Complete.— In  an  action  of  ejectment  there 
were  missing  from  the  chain  of  title  offered  by  plaintiff,  the  summons,  de- 
claration, and  order  oonlirming  the  sale  in  a  foreclosure  suit.    But  the  decree 
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in  the  suit  recited  both  service  upon  and  appearance  by  defendants,  described 
the  land  by  reference  to  the  mortgage,  and  directed  the  commissioner  to 
make  title  to  the  purchaser.  All  of  these  lost  records  were  sworn  to  by  the 
oommissioner.  This  was  sufficient  evidence  that  the  foreclosure  was  prop- 
erly made.    Koons  v.  Bryaon,  25  U.  S.  App.  368  (4th  Cir.) ;  Seymour,  J. ,  1895. 

13.  Title  Derived  firom  Common  Grantor.— In  an  action  of  ejectment 
where  it  appears  from  the  pleadings  that  both  parties  claim  their  title  and 
right  to  possession  from  a  common  grantor,  sucli  title  of  the  common  grantor 
is  not  in  issue,  and  need  not  be  proved  by  plaintiff  in  order  to  make  out  his 
case.  Evidence  of  the  title  of  such  common  grantor  is  immaterial.  McDon- 
aid  V.  Hannah,  15  U.  S.  App.  348  (9th  Cir.);  Gilbert,  J.,  1894. 

EI.ECTION,  1. 

See  also :  Of  Director :  Corporations,  61. 

Election  Frauds :  Criminal  Law,  88-S4. 
Election  Day :  Evidence,  56. 
Of  Charges :  Indictment,  12. 

1.  How  Party  may  Make  Election. — ^When  a  party  has  two  remedies 
inconsistent  with  each  other,  any  decisive  act  by  him,  done  with  knowledge 
of  his  rights  and  of  the  facts,  determines  his  election  of  the  remedy.  Bobb  v. 
Vw  {1),  155  U.  S.  13 ;  Shiras,  J.,  1894. 

ELECTORS. 

See :  Constitutional  Law,  83. 

ELEVATOBS. 

See  :  Constitutional  Law,  27. 

EMBEZZLEMENT. 

See  :  Criminal  Law,  88-49. 
Surety,  6. 

EMINENT  DOMAIN,  23. 
See  also :  Statutes,  55. 

1.  Appropriation,  What  is— Grettysburg.— An  appropriation  by  Congress 
for  continuing  the  work  of  preserving  the  lines  of  battle  at  Gettysburg  and 
for  improving  it,  as  well  as  fencing  it ;  and  for  the  purchase,  at  private  sale 
or  by  condemnation,  of  such  parcels  of  land  as  the  Secretary  of  War  may  deem 
necessary,  is  an  appropriation  for  a  public  use,  for  which  the  United  States 
may,  in  the  exercise  of  its  right  of  eminent  domain,  condemn  and  take  the 
necessary  lands  of  individuals  and  corporations,  situated  within  that  state, 
including  lands  occupied  by  a  railroad  company.  United  States  v.  Gettys- 
Imrg  Elec,  Ry,  Co.,  160  U.  S.  668  ;  Peckham,  J.,  1896. 

2.  Condemnation  Proceedings.— In  determining  the  values  of  land  taken 
for  pubUc  use,  appraisers  appointed  should  exercise  their  own  judgment  de- 
riYCMi  from  personal  knowledge  and  inspection  of  the  lands  as  well  as  their 
own  knowledge  derived  from  the  evidence  adduced  by  the  parties.  The  re- 
port of  such  appraisers  will  be  interfered  with  by  an  appellate  court  only  in 

.  case  of  gross  error  showing  prejudice,  corruption,  or  plain  mistake.  Shoe- 
maker  v.  17.  5.,  147  U.  S.  283 ;  Shiras,  J.,  1893. 

^  Ck>ndemnation— Interest  not  Allowed  on  Damages.— The  filing  of  a 
map  of  the  land  proposed  to  be  taken  for  the  Eock  Creek  Park,  made  under 
§3 of  the  act  of  Sept.  27,  1890.  26  Stat.  492,  c.  1001,  was  not  a  finality,  and 
aid  not  commit  the  commissioners  to  taking  all  the  tracts  included  in  It. 
The  owners  of  the  tracts  condemned  for  that  park  are  not  entitled  to  interest 
upon  the  respective  sums  assessed  as  damages  for  the  taking.  Shoemaker  v. 
01 S.,  147  U.  S.  282  ;  Shiras,  J.,  1893.    • 
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4.  Condemnation—Questions  to  be  Passed  Upon.— There  are  three  ques- 
tions that  the  trial  court  must  determine  in  every  condemnation,  viz. :  (1)  lias 
the  plaintiff  corporation  legal  capacity  to  exercise  the  power  of  eminent 
domain  ?  (2)  Is  it  necessary  for  the  plaintiff  to  take  the  land  which  it  seeks 
to  condemn  ?  (8)  Does  it  seek  it  for  a  public  use?  Every  judgment  of  con- 
demnation is  necessarily  an  affirmative  decision  of  each  of  these  questions. 
If  either  of  them  is  erroneously  decided,  the  judgment  may  be  reverse<i  by 
a  writ  of  error  for  that  purpose.  Foltz  v.  St,  Louis  San  F.  By,  Co,,  19  U.  S. 
App.  576  (8th  Cir.) ;  Sanborn,  J.,  1894. 

5.  Petition  for,  in  Name  of  United  States.— A  petition  for  the  condemna- 
tion of  land  for  a  lighthouse,  filed  by  the  Attorney  General  upon  the  applica- 
tion of  the  Secretary  of  the  Treasury,  under  the  act  of  August  1,  lt<8S,  c  728, 
should  be  in  the  name  of  the  United  States.  ChappeU  y.U,S.,  160  U.  S;  499 ; 
Gray,  J.,  1896. 

6.  By  United  States — ^Vestin^  of  Title. — Condemnation  proceedings  under 
act  of  May  8,  1872,  of  land  previously  sold  under  the  Confiscation  Act  of  July 
17, 1863,  operated  on  the  fee  and  invested  the  United  States  with  the  entire 
title  of  every  person  interested.  U.  S,  v.  DunningUm ;  Dunnington  v.  U.  S., 
146  U.  S.  338 ;  Brown,  J.,  1892. 

7.  Circuit  Court  has  Power  to  Condemn.— If  the  Circuit  Court  rendered 
a  judgment  of  condemnation  in  favor  of  a  corporation  which  had  the  right 
to  exercise  the  power  of  eminent  domain,  such  judgment  would  unquestion- 
ably be  valid.  Foltz  v.  St.  Louts,  etc,  Ry,  Co,,  19  tJ.  S.  App.  576  (8th  Cir.) ; 
Sanborn,  J.,  1894. 

8.  Corporation  must  have  State  Authority.— No  corporation  has  the 
right  to  exercise  the  power  of  eminent  domain  unless  the  state  lias  granted 
to  it  that  right.  Foltz  v.  St,  Louis,  etc,  Ry,  Co.,  19  U.  S.  App.  576  (8th  Cir.) ; 
Sanborn,  J.,  1894. 

9.  Taking^for  Parks  and  Squares.— Land  taken  in  a  city  for  public  parks 
and  squares  by  authority  of  law  is  taken  for  a  public  use,  and  compensation 
must  be  made  for  such  taking.  Shoemaker  v.  U,  S,,  147  U.  S.  282 ;  Shiras, 
J.,  1893. 

10.  Grounds  of  the  Right— Compensation— Ho w  Measured.— The  right 
of  eminent  domain  is  a  common-law  right  inherent  in  every  sovereignty,  un- 
less denied  by  its  fundamental  law.  It  is  a  right  which  exists  in  the  Federal 
Government,  and  may  be  exercised  bv  it  within  the  states,  so  far  as  necessary 
to  the  enjoyment  of  the  powers  conferred  upon  it  by  the  Constitution.  The 
only  constitutional  limitation  upon  this  right  is  found  in  the  provision  which 
forbids  the  taking  of  private  property  for  public  purposes  without  just  oom- 

Sensation.  Congress  may  delegate  to  state  tribunals  the  power  to  fix  and 
etermine  the  amount  of  compensation  to  be  paid  by  the  United  States  for 
such  property  taken,  or  adopt  the  rules  of  law  prescribed  by  the  state  for 
that  purpose.  High  Bridge  Lumber  Co,  v.  U,  S.,  37  U.  S.  App.  284  (6th  Cir.) ; 
LURTON,  J.,  1895. 

11.  Compensation— What  Covered  by  .—In  the  proceedings  taken  under  the 
act  of  August  11,  1888,  2i>  Stat.,  pp.  ^,  411,  c.  860,  to  condemn  lock  and 
dam  No.  7  of  the  Monongahela  Navi^tion  Company,  that  company  is  en- 
titled, under  the  provisions  of  the  Fifth  Amendment  to  the  Constitution,  to 
recover  compensation  from  the  United  States  for  the  taking  of  the  franchise 
to  exact  tolls,  as  well  as  for  the  value  of  the  tangible  property  taken.  Mo- 
nongahela Navigation  Co,  v.  U.  S.,  148  U.  S.  812 ;  Brewer,  J.,  1893. 

Bee  In  the  Matter  of  City  of  Buffalo,  189  N.  T.  481 ;  In  re  Smith's  Petition,  9  Wash.  91 ;  I^ewis  r. 
City  of  Portland,  25  Oregon,  109 ;  Scranton  v.  Wheeler,  57  F.  R.  814. 

12.  Elements  of  Compensation.— When  land  of  a  railroad  oom]Muiy  is  taken 
for  such  purpose,  if  the  part  taken  by  the  government  is  essential  to  enable 
the  railroad  corporation  to  perform  its  fimctions,  or  if  the  value  of  the  re- 
maining property  is  impairea,  such  facts  may  enter  into  the  Question  of  the 
amount  of  the  compensation  to  be  awarded.  U,  S,  v.  Oettymirg  Elec  Ry. 
Co.,  160  U.  S.  668 ;  Pbckham,  J.,  1896. 
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13.  Compen8ation--Payi2ient--Illmois.----When  a  railroad  company  ini- 
tiates proceedings  in  Illinois  to  acquire  land  for  its  road,  and  a  defendant 
appears  and  claims  ownership  of  the  tract,  and  no  denial  is  made  to  his  claim, 
and  only  evidence  as  to  the  amount  of  compensation  is  presented  for  the  con- 
Bideration  of  the  jur^,  and  the  jury  awai'ds  a  sum  as  such  amount,  the  judg- 
ment should  either  direct  the  payment  of  this  sum  to  such  owner,  or  the  de- 
pciftit  of  the  same  with  the  county  treasurer  for  his  benefit.  Convers  v. 
Atchison,  Topeka  <fc  Saiita  F4  R.  Co,,  142  U.  S.  671 ;  Brewer,  J.,  1892. 

14.  Compensation^  Waiver  of  Bight.— Act  of  Wisconsin  of  March  3, 
1875,  18  Stat.  50(),  c.  166,  provided  for  the  improvement  of  tlie  Fox  and 
Wisconsin  Rivers ;  the  improvements  were  made  and  vested  in  the  United 
States.  Subsequently  an  act  of  Congress  passed  providing  for  the  payment 
of  d^moages.  A  riparian  owner  made  no  claim  for  damages  before  the  act 
was  repealed.  Hetdf  having  had  a  reasonable  opportunity  to  obtain  com- 
pensation for  damages,  it  must  be  deemed  to  have  waived  its  rights  to 
damages.  Kankauna  W,  P.  Co.  v.  Oreen  B.  <Sb  M,  C,  Co.,  142  U.  S.  254  ; 
Brown,  J.  (Harlan,  J.,  Dist.),  1891. 

15.  Eight  of  Way— Compensation— Injunction.— By  an  act  of  Congress, 
approved  June  1,  1886  (24  Stat.  73),  the  K,  &,  A.  V.  Ry.  Co.  was  authorized 
to  locate  a  railway,  tel^:raph,  and  telephone  line  through  the  Indian  Terri- 
tory, banning  at  or  near  tne  city  of  Fort  Smith.  The  road  was  constinicted 
down  to  a  point  on  the  Arkansas  River  opposite  Fort  Smith,  for  which 
purpose  it  was  necessaryto  condemn  a  right  of  way  through  plaintiff's  land 
fronting  on  the  river.  By  another  act  of  Congress,  approved  March  16, 1890 
(26  Stat.  21),  the  company  was  authorized  to  construct  and  maintain  and 
cerate  a  '•  railway,  passenger,  and  wagon  bridge  "  across  the  Arkansas 
Kver,  at  or  near  Fort  Smith.  The  bridge  was  l«ing  constructed  so  as  to 
abut  on  the  right  of  way,  and  plaintiffs  filed  a  bill  for  in jimction  upon  the 
grounds  that  the  company  haa  not  made  compensation  for  the  additional 
use  of  tJie  right  of  way  by  vehicles  and  foot-passengers,  and  that  the  opening 
of  the  bridge  would  destroy  the  value  of  a  ferry  franchise  held  by  them. 
fleW,  that  the  injunction  should  not  be  granted,  but  that  the  company- 
might  be  required  to  give  bond  for  damages  resulting  from  the  alleged  addi- 
tional servitude.  Kansas  <Sb  Arkansas  Valley  Ry.  v.  Payne,  4  U.  S.  App.  77 
(Sth  Cu-.) ;  Thayer,  J.,  1892. 

11  Damages— Who  is  Entitled  to.— Where  a  railroad  company,  having 
the  power  of  eminent  domain,  has  entered  into  actual  possession  of  lands 
necessary  for  its  corporate  purposes,  whether  with  or  witnout  the  consent  of 
their  owner,  a  subsequent  vendee  of  the  latter  takes  the  land  subject  to  the 
burthen  of  the  railroad,  and  the  right  to  payment  from  the  railroad  com- 
pany, if  it  entered  by  virtue  of  an  agreement  to  pay,  or  to  damages  if  the 
entry  was  unauthorized,  belongs  to  the  owner  at  the  time  the  railroad 
company  took  possession.  Roberts  v.  Northern  Pacific  R.  Co.,  158  U.  S.  1  ; 
Shiras,  J.»  1895. 

17.  President's  Approval  of  Price  Paid.— The  approval  of  the  President 
of  the  price  to  be  -paid  by  the  United  State*  for  private  land  condemned 
forpuDlio  use  in  the  exercise  of  the  right  of  eminent  domain  is  not  a  judi- 
cial act.    Shoemaker  v.  U.  S.,  147  U.  S.  282 ;  Shiras,  J.,  1893. 

^8.  Maryland  Act  of  Cession  Construed. — The  proviso  in  the  Maryland 
Act  of  Cession  of  the  District  of  Columbia  that  nothing  therein  contained 
Bhall  "  be  construed  to  vest  in  the  United  States  any  right  of  property  in  the 
soil,  so  as  to  affect  the  right  of  individuals  therein,"  has  no  reference  to  the 
power  of  eminent  domain  which  belongs  to  the  United  States  as  the 
grantee  in  the  act  of  cession.  Shoemaker  v.  U.  S.,  147  U.  S.  282 ;  Shiras, 
J.,  1893. 

r9.  When  Title  by.  Vests  in  Taker.— The  act  of  legislature  of  Mass.,  of 
June  1,  1867,  c.  308,  enabling  the  city  of  Boston  to  abate  a  nuisance  and 
providing  for  the  taking  of  certain  private  lands,  and  further  providing 
for  the  payment  of  the  cost  of  the  lots  so  taken  through  judicial  pro- 
ceedings, was  constitutional,  and  the  fee  in  the  lands,  when  acquired  by 
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the  city,  passed  to  it,  in  absence  of  a  constitutional  requirement  for  pay- 
ment of  umd  so  taken  before  the  rights  of  the  public  therein  can  become 
complete.    Sweet  v.  Beckdy  159  U.  8.  380 ;  Harlan,  J.,  1895. 

20.  United  States  osnnot  Institute  Frooeedings  to  Condemn  Iiand. 
under  the  Act  of  March  8,  1891.— Theact  of  April  24, 1888,  authorized 
the  Secretary  of  War  to  purchase  lands  and  materials  need^  for  the  im- 
provement of  rivers  and  narbors,  or  to  accept  donations  thereof,  and  where 
they  could  not  be  obtained  in  either  of  these  modes  to  institute  proceedings 
to  acquire  them  by  condemnation.  The  act  of  August  1,  1888,  authorized 
anv  officer  of  the  government  who  was  authorized  to  acquire  real  estate  for 
public  purposes  to  acquire  the  same  by  condemnation.  The  act  of  March  3. 
1891,  made  an  appropriation  for  a  certain  harbor  improvement,  and  provided 
'Hhat  the  title  to  any  additional  lands  acquired  for  this  purpose  shall  be 
vested  in  the  United  States  without  charge  to  the  latter.  There  was 
nothing  in  the  acts  of  1888  which  removed  or  qualified  the  provision  in 
the  act  of  1891,  and  under  that  act  land  could  be  acquired  only  by  volun- 
tary conveyance  from  the  ownera  or  their  grantees,  and  the  United  States 
coiild  not  institute  proceedings  to  condemn  lands.  United  States  v.  Man- 
deraon's  Executors,  3  U.  S.  App.  199  (3d  Cir.);  Wales,  J.,  1892. 

21.  Omission  to  Make  Appropriation  for,  no  Bar  to  Condemnation 
Proceedings. — Laws  authorizuig  the  condemnation  of  property  are  en- 
acted subject  to  the  constitutional  restriction  that  private  property  shall  not 
be  taken  for  public  use  without  compensation.  Congress  in  enacting  the 
acts  of  April  24, 1888  (25  Stat.  94,  c.  194),  and  August  1.  1888  (25  Stat.  357. 
c.  728),  intended  that  compensation  should  follow  the  condemnation  pro- 
ceedings in  every  case,  and  the  omission  to  make  an  appropriation  in  ad- 
vance to  pay  the  damages  assessed  for  taking  the  property  constitutes  no 
bar  to  such  proceedings,  for  the  faith  of  the  government  is  always  a  guar- 
antee for  that  payment.  United  States  v.  Mander8(nCs  Executors,  3  U.  S. 
App.  199  (3d  Cir.) ;  Wales,  J.,  1892. 

22.  Trial  by  Jury  Bequired,  as  to  Damages  only  .—The  only  trial  by 
jury  required  in  proceedines  in  a  court  of  the  United  States  for  the  con- 
demnation of  land  under  the  act  of  August  1, 1888,  c.  728,  is  a  trial  at  the 
bar  of  the  court  upon  the  question  of  damages  to  the  owner  of  the  land. 
Chappell  V.  U.  S.,  160  U.  S.  490 ;  Gbay,  J.,  1896. 

28.  Under  the  Louisiana  Constitution.— In  Louisiana,  the  constitution 
permits  the  taking  without  compensation  of  land  for  the  construction  of  a 
public  levee  on  the  Mississippi  River,  on  the  ground  that  the  state  has,  under 
French  laws  existing  before  ite  transfer  to  the  United  States,  a  servitude  on 
such  lands  for  such  a  purpose ;  and  they  subject  a  citizen  of  another  state 
owning  such  land  therein  to  the  same  law.  Held,  proper,  so  long  as  he 
receives  the  same  measure  of  right  as  the  citizens  of  Louisiana  in  regard  to 
their  property  similarly  situated.  Eldridge  v.  Trezevant,  160  U.  S.  453 ; 
Shibas,  J.  (Bbeweb,  J.,  Dist.),  1896. 
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L  JURISDICTION,  1-«1. 

1.  Where  Federal  Courts  Have,  1-31. 

1.  Jurisdiction  of,  not  Enlarged  by  State  Statute.— A  statute  of 
Dlinois  allows  a  simple  contract  creditor,  not  having  obtained  judgments,  to 
bring  suit  to  wind  up  a  corporation.  Held^  that  tnough  such  action  was 
allowable  in  a  state  court,  the  jurisdiction  of  the  Federal  courts  cannot  be 
enlarged  by  state  statute.  A  Federal  court  of  equity  cannot  seize  the  prop- 
CTty  of  a  corporation  and  apply  it  to  the  claims  of  creditors,  without  proof 
that  judgment  has  been  renaered  and  execution  returned  unsatisfied.  Mor- 
row Shoe  Mfg.  Co.  V.  Peabody  (2),  18  U.  S.  App.  616  (7th  Cir. ) ;  Baker,  J.,  1894. 

3>  Jturisdiotion  in  Equity  in  State  Cases.— A  right  of  an  equitable 
nature  created  by  a  state  statute  Is  not  necessarily  enforcible  in  a  Federal 
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court  of  equity  which  will  require  the  same  facts  as  before  to  give  it  juris- 
diction. Morrow  Shoe  M,  Co,  v.  Pedbody  (^,  18  U.  S.  App.  616  (7th  Cir.); 
Baker,  J.,  1894. 

8.  n.  S.  Courts  Mamtain  Distinotion  between  Ijaw  and  Equity 
CrOurtB. — The  Constitution  of  the  United  States  provides  that  the  distinction 
between  common  law  and  equity  procedure  shall  be  maintained  ;  hence,  a 

Eroceeding  in  garnishment  under  the  Michigan  statute  being  a  common- 
kw  suit,  a  writ  of  garnishment  under  that  statute  cannot  issue  from  the 
equity  side  of  a  Federal  court.  An  enlargement  of  equity  jurisdiction  by 
state  statutes  is  impossible  in  Federal  jurisprudence.  In  re  Mudsill  Mining 
Company,  Limited,  81  U.  S.  App.  112  (6th  Cir.) ;  Taft,  J.,  1895. 

4.  Federal  Courts  have  Equitable  as  well  as  Legal  Jurisdiction.— 

The  jurisprudence  of  the  United  States  has  always  recognized  the  distinc- 
tion between  common  law  and  equity,  though  the  jurisdictions  are  Tested  in 
the  same  court.  Cheen  v.  MiUs,  25  U.  S.  App.  383  (4th  Cir.) ;  Huqhes.  J., 
1895. 

5.  General  Jurisdiction  of.— Equity  jurisdiction  extends  over  the  same 
general  subjects  as  those  taken  cognizance  of  in  actions  at  law.  and  over 
those  in  which,  on  account  of  the  inadequacy  of  its  remedies,  a  court  at  law 
cannot  afford  appropriate  relief.  Soc.  of  Shakers  v.  Watson,  37  U.  S.  App. 
141  (6th  Cir.) ;  Severens,  J.,  1895. 

6.  Only  where  Preventive  Belief  is  Sought.— Fraud  was  alleged  in  a 
bill  in  equity,  but  no  preventive  relief  was  prayed,  and  nothing  corrective 
was  asked  other  than  a  mere  judgment  for  damages  upon  a  transaction 
which  was  passed  and  confirmed.  Held,  that  equity  would  not  interfere. 
Security  Savings  and  Loan  Association  v.  HutseU,  31  U.  S.  App.  244  (6th 
Cir.);  Severens,  J.,  1895. 

7.  When  Bemed^  at  Law  is  Inadequate.— In  a  suit  for  the  infringe- 
ment of  a  patent,  it  must  appear  that  the  remedy  at  law  was  inadequate,  in 
order  to  give  a  court  of  chancery  jurisdiction.  If  the  case  is  one  in  which 
equitable  relief  by  injunction  or  on  the  ground  of  laches  will  not  be  given, 
the  suit  will  not  be  entertained  by  chancery  for  the  mere  purpose  of  account- 
ing for  past  damages  and  profits.  Woodmanse  <fc  Hewitt  Mfg,  Co.  v.  Wil- 
liams, 87 U.  S.  App.  109  (6th  Cir.);  LuBTON,  J.,  1895. 

8.  Where  there  is  no  Adequate  Bemedy  at  Law.— The  N.  B.  Ins. 
Co.  issued  a  policy  of  insurance  to  L.  He  claimed  loss  ;  the  company  ob- 
jecting to  the  proofs  of  loss,  had  an  appraisement.  Company  filed  a  bill 
alleging  that  the  proofs  of  loss  were  fraudulent,  and  that  L.  was  about  to 
sell  securities  deposited  by  the  company,  and  procured  an  injunction  re- 
straining L.  from  enforcing  the  award  in  any  way  until  the  further  order 
from  the  court.  L.  filed  a  cross  bill  claiming  that  tlie  injunction  prevented 
suit  within  the  time  fixed  by  policy.  Held,  the  court  had  jurisdiction  of  the 
original  bill,  because  the  insurance  company  had  no  adequate  remedy  at 
law  against  the  alleged  fraud  in  the  appraisement.  The  cross  bill  was  *alst> 
properly  filed,  as  its  object  was  to  procure  a  complete  determination  of  the 
matters  involved  in  the  original  bill ;  nor  does  the  fact  that  the  cross  bill  ^\*as 
filed  after  the  expiration  of  the  i^eriod  of  limitation  fixed  by  the  policy  have 
any  weight,  since  that  was  prevented  bv  the  court's  issuing  an  mjunction. 
North  British  <j&  M,  Ins,  Co.  v.  Lathrop^2^  U.  S.  App.  443  (4th  Cir.) ;  Goff, 
J.,  1895. 

9.  Equity  may  Hear,  even  where  no  Freoedent  is  Shown.—Equity 
has  jurisdiction  of  a  case,  although  it  is  entirely  without  precedent  if  a  snl>- 
stantial  right  is  violated,  and  there  is  no  adequate  remedy  at  law.  In  such 
a  case  the  maxim  **  ubi  jus,  tbi  remediutn,"  applies.  Korihem  Pacific  A,  i?, 
Co,  V.  Hussey,  15  U.  S.  App.  391  (9th  Cir.);  Ross,  J.,  1894. 

10.  After  Return  of  Execution  Unsatisfied.  Further  Remedy  is  by 
Bill  in  Equity  .—Under  the  law  of  West  Virgmia,  a  plaintiff,  after  obtain* 
ing  judgment  for  his  debt,  can  issue  a  writ  of  fieri  facias  against  the  person- 
alty of  the  defendant.  If  the  execution  be  returned  unsatisfied  in  whole  t"»r 
in  part»  and  he  wishes  to  reach  the  land  of  the  defendant,  he  must  file  a  bill 
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in  equity  in  aid  of  the  execution.    Ryan  v.  Kanatoha  Valley  Bank^  25  U.  S. 
App.  582  (4th  ar.) ;  HUQHES,  J.,  1895. 

U.  Equity  will  Hear  a  good  Defence  not  Available  at  Law.— A  court 
of  equity  does  not  interfere  with  judgments  at  law,  unless  the  complainant 
has  an  equitable  defence  of  whicli  he  could  not  avail  himself  at  law^,  and  had 
a  good  defence  at  law  of  which  he  was  prevented  from  availing  himself  by 
fraud  or  accident,  unmixed  with  negligence  of  himself  or  his  agents. 
Tompkins  v.  Drennen,  18  U.  S.  App.  308  (5th  Cir.) ;  Toulmin,  J.,  18fi8. 

13.  Courts  of,  may  Control  their  own  Process  to  Prevent  Wrong. 
—Every  court  has  equitable  power  to  prevent  its  own  process  from  working 
injustice  to  any  one,  and  may  entertcun  a  petition  by  the  aggrieved  person, 
either  in  the  form  of  a  motion,  or  by  intervention  pro  interesse  suOy  in  the 
cause  in  which  process  issued,  or  by  ancillary  or  dependent  bill  in  equity, 
and  may  afford  such  relief  as  right  and  justice  require.  Compton  v.  Wabash 
BaUroad  Co.,  31  U.  S.  App.  480  (6th  Cir.) ;  Tapt.  J.,  1895. 

13.  Useless  Prior  Legal  Proceedings  will  not  be  Required.— C. 
brought  suit  to  set  aside  a  deed  of  trust,  which  was  resisted  because  he  had 
not  reduced  his  claims  to  judgment,  and  had  execution  levied  and  a  return 
of  nulla  bona  made ;  also,  because  on  C.'s  claims  the  defendant  was  guaran- 
teed the  ri^ht  of  trial  by  jury,  which  right  would  be  defeated  if  the  cause 
were  tried  m  an  equitv  court.  Held,  that  as  the  deed  of  trust  conveyed  all 
the  propertv  of  the  debtor,  legal  proceeding  by  C.  would  be  useless,  and 
should  not  be  required  before  he  could  claim  the  assistance  of  an  equity 
court ;  that  a  trust  being  involved,  as  well  as  other  grounds,  the  determin- 
ation of  which  belongs  peculiarly  to  an  equity  court,  it  was  not  a  case  where 
the  right  to  trial  by  jury  was  guaranteed  by  the  Constitution.  Talley  v. 
Curtain{2),  8  U.  S.  App.  347  (4th  Cir.) ;  SnfONTON,  J.,  1893. 

14.  May  Try  Validity  of  Assessment  upon  Bank  Shares.— An  action  by 
a  national  bank  in  a  circuit  court  of  the  United  States  to  have  an  assessment 
of  the  shares  of  its  capital  stock  made  by  state  officers  declared  invalid  is  a 
suit  in  equity,  and  although  the  proceedings  might  have  been  in  accordance 
with  the  practice  in  the  courts  of  the  state,  the  plaintiff's  remedy  is  in  equity 
according  to  the  practice  of  the  Federal  courts-  Lindsay  v.  First  National 
Bank  of  Shrevepart,  156  U.  S.  485  ;  Shiras,  J.,  1895. 

15.  Hay  Try  Adverse  Claim  to  Vacant  Realty.— Wliero  land  is  unoccu- 
pied it  seems  that  the  appropriate  mode  of  procedure  to  determine  an  adverse 
claim  is  by  bill  in  equity.  Bigelow  v.  Cnatterton,  10  U.  S.  App.  267  (8th 
Cir.);  Caldwell,  J.,  1892. 

Wh?n  the  defendant  is  in  actual  possession  of  the  land  of  which  the  complainant  claims  the 
lesal  title^  a  suit  in  equity  cannot  be  maintained,  as  there  is  an  adequate  remedy  at  law.  Frey  v. 
WiOoughby,  03  F.  R.  866. 

16.  Will  Interfere  to  Prevent  MiQtiplicity  of  Suits.— A  court  of  equity 
may  take  cognizance  of  a  controversy  to  prevent  a  multiplicity  of  suits, 
although  the  exercise  of  such  jurisdiction  may  call  for  the  adjudication  upon 
purely  legal  rights,  and  confer  purely  legal  relief.  Preteca  v.  Maxwell  Land 
Grant  Co.,  4  U.  S.  App.  326  (8th  Cir.) ;  Caldwell,  J.,  1892. 

SeeLelghton  v.  Young,  63  F.  R.  448 ;  s.  c.  10  U.  S.  App.  SOa 

17.  To  Prevent  MtQtiplicity  of  Suits  in  State  Courts.— Under  §  720, 
Rev.  Stat.  U.  S.,  a  Fecieral  court  may  restrain  the  institution  of  a  multi- 
plicity of  suits  in  a  state  court  threatened,  but  not  begun.  Texas  and  Pacific 
By.  Co.  V.  Kuteman,  13  U.  S.  App.  99  (5th  Cir.);  McCormick,  J.,  1803. 

18.  Will  Prevent  Setting  Aside  of  Transfers  to  Preferred  Creditors.— 
A  debtor  in  Illinois  in  failing  circumstances  haa  no  right  to  transfer  property 
to  preferred  creditors  largely  in  excess  of  their  claims,  to  the  injury  of  otlier 
cr^itors ;  but  the  latter  cannot  have  such  transfers  set  aside  if  thev  are 
guilty  of  laclies  and  cannot  explain  and  prove  the  cause  of  such  delay, 
not  merely  by  showing  ignorance,  but  also  when  and  how  knowledge  has 
been  obtained.    Hardt  v.  Heidweyer,  152  U.  S.  547 ;  BRewer,  J.,  1894. 


Transfer  of  property  to  preferred  creditors  largely  in  excess  of  Indebtedness  "will  only  be  set 
•Aide  when  there  have  been  no  laches,  and  when  the  particulars  of  the  fraud  have  been  distinctly 
stated  in  the  bill.    Rogers  v.  Van  Nortwick,  87  Wise.  R.  414. 
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19.  Deed  Passing  Equitable  Interest  may  be  Enforoed  by  Bill. — ^A 

deed  of  partner^ip  real  estate  made  by  the  executor  of  a  deceased  partner 
to  the  surviving  partner  passes  the  entire  equitable  interest  therein,  and  a 
subsequent  grantee  of  the  surviving  partner  may  maintain  a  bill  for  a  oon- 
veyance  against  the  heirs.  HolUmay  v.  Land  St  River  Imp.  Co,^  18  U.  8. 
App.  308  (7th  Cir.);  Fuller,  C.  J.  (Woods,  J.,  Dist),  1893. 

20.  Gh>od  Gronnd  to  Support  Bill. — Suit  was  brought  to  enjoin  the  assess- 
ment of  taxes  against  an  express  company  on  the  ground  of  illegality.  It 
was  held  that  a  court  of  equity  had  jurisdiction  to  enjoin  the  assessment  in 
numerous  counties  of  the  state  on  the  ground  that  otherwise  a  multiplicity 
of  suits  would  result.  Sanford  v.  Poe,  87  U.  S.  App.  878  (6th  Cir.)"; 
LURTON,  J.,  1895. 

21.  Over  Bill  in  Equity  to  Set  Aside  Unauthorised  Judgment. — An 

unauthorized  attorney  permitting  a  judgment  to  be  entered  against  his 
alleged  principal  in  a  state  court,  the  Circuit  Court  has  jurisdiction  of  a  bill 
in  equity  ftled  with  the  object  of  setting  aside  tlie  judgment  where  the 
parties  to  the  bill  are  citizens  of  diHerent  states.  Roith  v.  Vo8  (i),  155  U.  S. 
13 ;  Shi&as,  J.,  1894. 

23.  Bill  in  E(;iuity  against  Foreign  Administrator.— A  citizen  of  Penn- 
sylvania devised  his  estate  to  his  executors  in  trust  to  sell  and  invest  the 
income  for  the  purpose  of  founding  a  charitable  institution.  H.,  of  New 
Jersey,  and  W.,  of  Pennsvlvania,  were  appointed  executors,  and  in  the  event 
of  death  of  either  or  botn,  first  P.  and  next  N.  was  to  supply  the  vacancy. 
An  institution  was  founded,  using  up  the  property  administered  by  W.  TJie 
property  in  New  Jersey  was  not  utilized.  After  the  death,  H,,  and  W.,  a 
son  of  H.,  took  out  letters  of  admimstration,  with  the  will  annexed,  of  the 

§roperty  in  New  Jersey  and  disposed  of  it  without  P.'s  consent.  Held,  that 
^,  on  taking  out  letters  testamentary  in  Pennsylvania,  was  entitled,  as 
executor,  to  maintain  a  bill  in  equity  against  the  New  Jersey  administrator 
in  the  Circuit  Court  to  recover  those  proceeds,  with  interest  and  cost& 
Hayes  v.  Pratt,  147  U.  S.  557 ;  Gray,  J.,  1893. 

23.  To  Try  Validit^^  of  a  Will.— If  a  suit  is  essentially  a  suit  in  equity  of  a 
civil  nature  for  equitable  relief,  and  it  is  customary  to  prosecute  the  same  in 
any  of  the  courts  of  the  state  where  the  cause  of  action  arose,  the  proper 
Federal  court  will  have  concurrent  jurisdiction  with  the  state  courts  where 
the  amount  is  sufficient  and  the  parties  are  citizens  of  different  states. 
Ordinarily  the  probate  of  a  will  is  a  proceeding  in  rem,  but  an  action  to  trr 
the  validity  of  a  will  is  a  suit  of  a  civil  nature  and  here  for  equitable  relief. 
Hence,  Circuit  Court  has  jurisdiction.  Richardson  v.  Oreen^  15  U.  S.  App. 
488  (9th  Cir.) ;  Knowles,  J.,  1894. 

24.  Oyer  Title  to  Heal  Estate.— A  suit  in  equity  for  the  partition  of  land 
wherein  the  plaintiff  avers  that  he  is  seized  as  tenant  in  common  of  an  estate 
in  fee-simple,  and  is  in  actual  possession  of  the  land  described,  and  alleges 
that  no  remedy  at  law  exists  to  enable  him  to  obtain  his  share  of  the  said 
land,  and  that  he  is  wholly  without  remedy  except  in  chancery,  prays  for 
the  partition  of  the  land,  and  incidentally  that  certain  deeds  may  be  con- 
tinued, and  if  invalid,  cancelled,  is  clearly  a  bill  to  enforce  a  claim  and 
settle  the  title  to  real  estate,  and  is  a  suit  of  which  the  Circuit  Court  of  the 
district  where  the  land  lies  may  properly  assumejurisdiction.  Rev.  Stat., 
§  738,  and  18  Stat.  470,  §  8.    Chieley  v.  Ixnce,  155  U.  S.  58 ;  Brown,  J.,  1894. 

25.  In  Patent  Cases. — A  court  of  equity  has  jurisdiction  of  a  case,  under 
an  agreement  to  transfer  the  right  to  use  a  patent  in  consideration  of  the 
promise  to  pay  royalties  to  the  transferror,  wherein  the  bill  demands  dis- 
covery, an  account,  payment,  and  injunctions  to  prevent  violations  of  the 
agreement,  provided  the  suit  is  brought  while  the  patents  are  still  alive. 
Ball  <fc  Socket  F.  Co.  v.  Ball  Glove  F.  Co.,  5  U.  S.  App.  588  (1st  Cir.) : 
Putnam,  J.,  1893. 

26.  Defective  Execution  no  Bar  in  Equity  .—If  the  execution  of  an 

instrument  is  defective  it  will  not  on  that  account  fail  in  equity.    Soe,  of 
Shakers  v.  Watson,  37  U.  S.  App.  141  (6th  Cir.) ;  Seveekns,  J.,  18ft5. 


EQUITY,  I.  251 

27.  State  Equitable  Bemediee  will  be  Enforoed  in  Federal  Courts.— 
Where  the  laws  of  the  state  give  a  remedy  in  equity,  that  remedy  will  be 
enforced  in  Federal  courts  in  tlie  state,  if  it  does  not  infringe  upon  the  con- 
stitutional right  of  the  parties  to  a  trial  by  jury.  Oreeley  v.  Lowe,  155  U.  S. 
58;  Brown,  J.,  1894. 

28.  Courts  of— How  fiir  Bound  by  Verdiot  Ordered.— A  verdict  upon 
an  issue  ordered  by  a  court  of  equity  is,  in  no  just  sense,  final  upon  the  facts 
it  finds,  or  binding  upon  the  judgment  of  the  court.  Tlie  court  may  at  its 
pleasure  set  it  aside,  and  grant  a  new  trial,  or,  disregarding  it,  may  proceed 
to  hear  the  cause  and  decide  in  contradiction  of  the  verdict;  or  it  may  adopt 
the  verdict  sub  modOj  and  give  it  a  limited  effect  only.  Patteraon'a  Ad- 
ministrator  v.  Foster,  25  U.  8.  642  (4th  Cir.) ;  Simonton,  J.,  1896. 

29.  Such  Verdiot  is  Advisory  Only.— The  verdict  of  a  jury  upon  an  issue 
submitted  to  it  by  order  of  a  court  of  chancery  is  advisory  only,  and  is 
binding  upon  the  court  only  so  far  as  it  chooses  to  adopt  it.  Kohn  v. 
Meima,  147  U.  S.  238  ;  Brewer,  J.,  1893. 

30.  Over  Ancillary  Suit— To  Set  Aside  Decree.- A  bill  in  equity  by  a 
corporation,  or  by  the  stockholders  of  a  corporation,  in  a  circuit  court  of  the 
United  States,  to  set  aside  a  final  decree  of  that  court  against  the  corporation 
in  a  foreclosure  suit,  upon  the  ground  that  the  decree  was  obtained  by  col- 
lusion and  fraud,  and  tnat  the  court  had  no  jurisdiction  to  make  it,  is  an 
ancillary  suit  and  a  continuation  of  the  main  suit  so  far  as  the  jurisdiction 
of  the  dircuit  Court,  as  a  court  of  the  United  States,  is  concerned,  which  was 
final  under  section  6  of  act  of  March  8,  1891,  c.  517,  26  Stat.  826.  Carey  v. 
Houston  <fc  Texas  Central  Ry,  Co,,  161  U.  S.  115 ;  Fuixer,  C.  J.,  1896. 

81.  Supplemental  Bill  to  Enforce  a  Decree.— A  Federal  court  has  juris- 
diction, without  regard  to  citizenship  of  parties,  of  a  supplemental  bill  to 
enforce  its  previous  decree  to  remove  a  cloud  from  title,  and  to  declare 
the  title  to  be  vested  in  the  complainant's  vendor.  Root  v.  Woolioorth,  150 
U.  S.  401 ;  Jackson,  J.,  1893. 

2.  Where  Federal  Courts  Have  Not,  82-48. 

82.  What  is  not  Suit  in  Equity.— Where  a  suit  was  brought  against  a 
municipal  corporation  to  compel  payment  of  the  debts  of  its  police  board, 
fte/d,  such  a  suit  does  not  constitute  a  suit  in  equity  arising  under  the  con- 
stitution so  as  to  give  the  U.  S.  Circuit  Court  jurisdiction  without  regard  to 
the  adverse  citizenship  of  the  parties.  New  Orleans  v.  Benjamin,  153  U.  S. 
411 ;  Fuller,  J.,  1894. 

83.  Where  there  is  a  Bemedy  at  Law— Gross  Fraud.— On  demurrer 
to  a  bill  in  equity  charging  the  demurrant  with  gross  fraud,  held,  that  as 
an  action  at  law  would  lie  against  the  demurrant  lor  ^oss  fraud,  the  com- 
plainant had  an  adequate  remedy  at  law,  and  that  a  suit  in  equity  could  not 
be  maintained.  Security  Savings  and  Loan  Association  v.  Hutsell,  81  U.  S. 
App.  244  (6th  Cir.);  Severens,  J.,  1895. 

84.  Intervention  of  Bights  of  Others  Bars  Belief.— No  relief  will  be 
granted  where  the  rights  of  other  parties  have  intervened.  Helfenstein  v. 
Reed,  27  U.  S.  App.  103  (8th  Cir.);  Caldwell,  J.,  1894. 

85.  Will  not  Grant  Belief  when  Testimony  is  Conflicting.— Where 
a  corporation  bring^  a  bill  in  equity  to  have  a  former  general  manager  de- 
clarea  to  hold  certain  leases  as  trustee  for  the  corporation,  but  when  his  wit- 
nesses testify  that  the  transaction  was  entirely  independent  of  the  corporation, 
while  the  witnesses  of  the  corporation  testify  that  he  obtained  the  leases  as 
general  manager,  equity  will  refuse  relief  where  such  conflicting  testimony  of 
witnesses  cannot  be  reconciled,  and  where  the  principal  matters  on  which 
complainant's  rights  to  relief  depend  are  left  in  doubt  and  uncertain. 
Quvvaer  ▼.  Colorado  Oil  Co.,  152  U.  S.  88;  Shiras,  J.,  1894. 

36.  Payment  for  Goods  Sold  is  Legal,  not  Equitable  Claim.— T. 
filed  a  bill  against  a  bank  and  other  parties,  stating  tnat  his  a^ent  H.  had 
deposited   goods  of  T.   in   warehouses,    taking  receipts  in  his  name   as 
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agent,  and  on  these  receipts  the  bank  had  made  loans  to  H.  personally ;  that 
the  bank  had  received  the  goods  and  sold  them,  knowing  that  they  were  the 
property  of  T.  Bill  also  asked  for  discovery,  an  injunction,  and  a  decree 
that  the  bank  restore  the  goods  not  sold,  and  pay  for  those  already  sold. 
Held,  that  as  ttiere  was  no  need  of  discovery  or  an  iniunction,  and  as  the 
only  relief  sought  was  for  payment  for  the  goods  sold  by  the  bank,  the 
bank  was  directly  liable  for  the  sum  received  from  the  sale  of  the  goods,  and 
did  not  hold  it  as  a  trust  fund ;  the  liability  being  thus  merely  a  legal  one,  a 
court  of  law  could  give  adequate  relief  and  the  court  of  eqmty  was  without 
jurisdiction.  CecU  National  Bankw,  ITiurber,  8 U.S.  App.  496  (4th  Cir.); 
ISeymour,  J.,  1894. 

37.  Cannot    Try    Title    between    Bankrupt    and  Third    Person.— 

Whether  such  relations  existed  between  the  bankrupt  and  such  third  party 
as  prevented  him  from  acquiring  an  absolute  title,  discharged  from  all 
obligations  growing  out  of  a  declaration  of  trust,  is  not  a  Federal  question. 
Boby  V.  CoWwur,  146  U.  S.  153 ;  Harlan,  J.,  1892. 

38.  Cannot  Try  Title  to  Land.— Plaintiff  set  up  legal  title  to  real  estate 
derived  from  the  State  of  Louisiana,  to  which  it  had  been  listed  as  swamp 
lands  ;  averred  that  the  respondents  claimed  the  same  land  under  old  French 
grants  which  had  been  recognized  by  the  Land  Office  as  valid ;  and  prayed 
that  he  might  be  declared  to  be  the  owner  and  put  in  possession  of  the 
premises,  and  have  an  accounting  for  rents  and  profits.  Held,  he  had  a 
plain  and  adequate  remedy  at  law.  Smyth  v.  New  Orleans  Canal  <Sb  B.  Co., 
141  U.  S.  656;  Field,  J.,  1891. 

39.  Cannot  Try  Validity  of  Deed  under  Judicial  Sale.— The  validity 
of  an  order  of  a  court,  and  the  sale  and  deed  of  land  thereunder,  can  be 
tested  in  an  action  in  ejectment,  and  a  court  of  equity  will  not  entertain 
a  bill  to  set  aside  such  deed.  Eijfert  v.  Craps,  8  U.  S.  App.  436 
(4th  Cir.);  Morris,  J.,  1893. 

40.  Has  no  Jurisdiotion  under  State  Statutes.— Wliere  the  jurisdiction 
of  a  Tennessee  cliancery  court  rested  only  upon  a  Tennessee  statute  en- 
larging the  jurisdiction  of  courts  of  equity,  held,  that  a  United  States 
court  of  equity  was  without  jurisdiction  of  a  suit  originally  brought  in  a 
Tennessee  chancery  court  under  the  statute,  and  that  it  should  be  re- 
manded to  be  tried  as  an  action  at  law.  McConnell  v.  Prov,  S.  L,  Ass. 
Soc.  of  N.  Y.,  37  U.  S.  App.  213  (6th  Cir.);  Tapt,  J.,  1895. 

41.  Cannot  Annul  Interlocutory  Decree  of  State  Court. — While  the 
United  States  courts  are  not  precluded  from  exercising  the  inherent  juris- 
diction of  courts  of  equity  to  rastrain  actions  at  law,  it  would  be  wholly 
improper  to  undertake  to  annul  an  interlocutory  decree  of  a  state  court 
in  a  pending  cause,  w^here  the  latter  is  the  fonim  where  the  case  naturally 
belongs,  and  all  parties  are  before  it,  and  where  the  party  here  applying 
has  long  neglected  to  avail  himself  of  means  of  redress  there  ollered. 
Fumaldv.  Glenn,  26  U.  S.  App.  203  (2d  Cir.);  Wallacb,  J.,  1894. 

42.^  Over  Injunctions  against  State  Courts.— Under  Rev.  St.,  §720.  prohib- 
iting injunctions  against  state  courts,  a  Federal  court  is  without  power  to 
grant  an  injunction  on  application  of  a  legatee  and  executor  of  a  will, 
probated  in  New  York,  against  an  administrator  in  Louisiana  to  restrain 
him  from  distributing  funds  to  tlio  lieirs  at  law.  Oaines's  Administrator 
V.  Wilder,  13  U.  S.  App.  ISO  (oih  Cir. ) ;  TouLMiN,  J.,  1893. 
See  Chicago  Trust  &  Savings  Bank  v.  Bentz,  60  F.  R.  647. 

43.  Over  Property  before  Judgment  Booovered. — A  circuit  court  of 
the  United  States  has  no  jurisdiction  of  a  bill  in  equity  to  subject  the 
property  of  the  defendants,  before  any  judgment  at  law  has  l>een  re- 
covered, to  the  payment  of  a  simple  contract  debt,  though  a  state  statute 
would  permit  such  union  of  lej?al  and  equitable  relief.  Atlanta  and 
FloHda  R.  Co,  v.  Western  R.  Co.  of  Ala.,  2  U.  S.  App,  227  (5th  Cir.); 
McCoRMiCK,  J.,  1892. 

44.  Constitutional  Ri^ht  to  Jury  Trial  not  Applicable  to  Equity 
Cases.— The   jurisdiction   of  a  court  of  equity  is  not  defeated  because 
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legal  remedies  have  not  been  exhausted  by  reducing  a  claim  to  judgment 
and  taking  out  execution  when  sucli  proceedings  are  useless  ;  nor  by  claiming 
right  to  jury  trial  under  the  Ck)nstitution  when  the  case  is  within  the 
gBDeral equity  jurisdiction.  TaUeyy,  Curtain  (1),  8  U.  S.  App.  347  (4th  Cir.) ; 
SiMONTON,  J.,  1893. 

45.  Belief  Against  an  OfOLcer  of  the  United  States.— It  is  not  within  the 
legitimate  province  of  a  court  o^  equity  to  assist  a  wrongdoer  in  retaining 
the  poasession  of  property  which  he  has  acquired  in  open  violation  of  an 
act  of  Congress,  when  the  party  against  whom  relief  is  sought  is  an  officer  of 
the  United  States,  who  is  acting  under  the  direction  and  control  of  the  Sec- 
retary of  the  Interior.  Beck  v.  Floumoy  Lion  Stock  &  B,  E.  Co.,  27 
U.  S.  App.  618  (8th  Cir.);  Thayer,  J.,  1894. 

46.  An  "Appraisal  of  Property  "  not  an  Equitable  Instrument.— An 
iostrument  in  writing  known  as  an  ''  appraisal  of  property  "  is  not  an  instru- 
ment such  as  a  court  of  equity  imdert^kes  to  establish  on  an  allegation  of 
loss.  Security  Savings  ana  Loan  Association  v.  Hutsell,  31  U.  S.  App.  244 
(6th Cir.) ;  Severens,  J.,  1895. 

47.  To  Ascertain  Damages  and  Profits.— Equitable  jurisdiction  in  patent 
cases  is  subject  to  the  general  principles  of  equity  jurisprudence.  Equity 
will  not  entertain  a  suit  merely  involving  an  ascertainment  of  damages  and 
profits ;  relief  tiirough  injunction  according  to  tlie  provisions  of  section  4921 
of  the  Revised  Statutes  is  the  ground  upon  which  it  will  take  cognizance. 
Woodmanse  <fr  Heujit  Mfg.  Co.  v.  Williams,  37  U.  S.  App.  109  (6th  Cir.); 
LCRTON,  J.,1895. 

48.  Equity  will  not  Enforce  Penalties  and  Forfeitures.— A  court  of 
eqnity  does  not  enforce  penalties  or  forfeitures  unless  expressly  directed  by 
statute  to  do  so.  Freund  v.  Untermeyer,  20  U.  S.  App.  33 (2d  Cir.) ;  Shipman, 
J.,  1893. 

3.  Equitable  Maxims,  49-51. 

49.  Equity  Begards  as  Done  what  should  be  Done.— All  the  stock- 
holders of  a  corporation  united  in  assigning  an  interest  of  eight  per  cent,  in 
such  corporation.  Held,  That  as  between  the  parties  the  stock  (the  assign- 
ment being  deemed  to  cover  a  proportionate  number  of  the  total  amount  of 
shares  subscribed  for  by  the  assignors)  will  be  treated  by  the  court  as  if  the 
equity  had  been  worked  out  and  as  impressed  with  the  character  which  it 
would  then  have  bome,  and  that  the  assignee  had  the  right  to  have  the  legal 
titie  transferred  to  him  by  an  issue  of  the  proper  certificates  therefor. 
Wmiamson  v.  Krohn,  31  U.  S.  App.  825  (6th  Cir.) ;  Severens,  J.,  1895. 

50.  He  who  Seeks  Equity  must  Do  Equity.— D.  owned  a  tract  of  land 
on  which  M.  held  a  vendor's  lien  for  $700,  and  also  a  deed  of  trust  to  secure 
payment  to  M.  of  a  debt  of  $3,321.75,  which  deed  of  trust  was  duly  recorded. 
D.  then  applied  for  a  loan  of  $2,000  to  B.  Bros.,  to  be  secured  by  a  deed  of 
trust  on  said  land,  and  represented  that  there  was  no  lien  upon  the  land 
except  the  vendor's  lien  in  favor  of  M.  for  $700.  B.  made  the  loan,  relying 
on  a  partial  abstract  of  D.'s  title  received  bv  them  in  relation  to  another 
loan  to  another  part  v.  In  a  suit  to  cancel  M.'s  deed  of  trust,  B.  set  up  an 
estoppel,  besides  making  reckless  charges  of  fraud  without  any  evidence  to 
support  them.  B.'s  bill  was  dismissed.  Held,  that  as  B.'s  position  was  that 
of  one  asking  equity  but  not  doing  equity,  the  decree  of  the  lower  court  should 
be  affirmed.    Brown  v.  Davis,  28  U.  S.  App.  579  (5th  Cir.) ;  Pabdee,  J.,  1894. 

51.  Advantages  of  Agreement  Given  only  upon  Performance  thereof. 
— A  complainant  who  has  not  performed  his  part  of  an  agreement  is  not 
entitled  to  the  affirmative  interposition  of  a  court  of  equity  to  obtain  the 
interest  granted  to  him  by  that  agreement.  Potter  v.  Couch;  Hale  v. 
Couch ;  Johnson  v.  C(yuch ;  Cmch  v.  Couch,  141  U.  S.  296 ;  Gray,  J. ,  1891. 

II.  PARTIES,  52-65. 
1.  A.  Who  May  be  Parties  Complainant,  52-54. 

52.  When  Bondholder  May  be  Made  Such.— A  trustee  in  a  deed  of  trust 
for  a  bondholder  in  foreclosure  proceedings,  having  denied  the  rights  of  the 
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bondholder,  cannot  afterwards  bind  the  bondholder  by  any  act  except  eo  far 
as  opposite  parties  to  the  suit  are  concerned .  The  bondholder  may  be  admitted 
upon  petition  to  the  court  as  a  party  litigant,  or  bring  tlie  matter  before  the 
court  m  a  new  or  ancillary  suit.  Moran  v.  Schooling's  Admr.f  29  U.  S.  App. 
71  (9th  Cir.) ;  Gilbert,  J.,  1894. 

53.  Trustee  Should  be  a  Party  to  a  Suit  to  Set  Aside  a  Conveyanoe. 
— ^Where  a  person  has  deeded  to  defendants  all  rights  in  a  mine  and  after- 
wards deedea  same  interest  to  a  trustee  for  the  purpose  of  taking  proceed- 
ings to  set  aside  the  first  deed  because  of  misrepresentation,  the  trustee  is  a 
proper  party  to  the  suit.  All  parties  claiming  under  the  original  discoverer 
should  be  brought  in.  Billings  v.  Aspen  M.  <&  S.  Co.,  10  U.  S.  App.  1  (8th 
dr.) ;  Sbiras,  J.,  1892. 

54.  In  Suit  for  the  Disposition  of  a  Trust  Fund,  Creditors  may  be. 

— ^In  a  suit  intended  for  the  final  settlement  and  disposition  of  a  trust  fund, 
such  creditors  as  are  allowed  to  prove  debts,  and  persons  belonging  to  a  cla^ 
in  whose  behalf  such  a  suit  is  brought,  are  regarded  as  qtuisi  parties,  and 
may  have  a  standing  in  court  and  be  heard  b^  intervention  or  cross  bill  upon 
anything  touching  their  rights  in  the  disposition  of  the  trust  If  a  trustee 
in  selling  trust  property,  by  collusion  with  a  purchaser  or  otherwise,  dimin- 
ishes the  trust  funa,  the  cestuis  que  trustent  can  be  heard  upon  the  question 
as  to  the  amount  to  which  they  are  entitled.  Oasquet  v.  Fidelity  Trust  Com- 
pany, 13  U.  8.  App.  564  (5th  Cir.) ;  LoCKE,  J.,  1893. 

B.  Who  May  be  Parties  Defendant,  55. 

55.  Widow  and  Children  of  a  Deceased  Partner.— To  a  bill  in  equity 
for  settlement  of  partnership  affairs  after  the  death  of  one  partner,  alleging 
that  real  estate  was  bought  with  partnership  mone^  and  formed  part  of  the 
assets  standing  in  the  name  of  the  deceased,  the  widow  and  children  of  the 
deceased  are  proper  parties  defendant.  White  v.  Joyce,  158  U.  S.  128; 
Shibas,  J.,  1895. 

3.  A.  Who  Must  be  Parties  Complainant,  5ft-57. 

66.  Omission  of  Parties  may  be  Objected  to  by  the  Court  Sua  Sponte. 
— A  court  of  equity  at  the  hearing  of  a  suit  may  object,  sua  nnrnte,  that  the 
necessary  parties  to  a  complete  decree  are  not  before  it,  ana  order  the  case 
to  stand  over.  A  respondent  in  a  suit  in  equity  may  be  allowed  to  make 
such  objection,  but  he  must  do  so  seasonably  or  he  will  be  held  to  have 
waived  all  defects,  and  will  expose  himself  to  further  litigation  at  the  instance 
of  a  party  interested  in  but  not  represented  in  a  former  suit.  Soc.  of  Shakers 
v.  Watson,  37  U.  S.  App.  141  (6th  Cir.) ;  Severens,  J.,  1895. 

57.  On  an  Appeal  firom  a  Joint  Decree.— When  a  decree  in  equit3r  is  a 
joint  one  agamst  all  the  defendants,  all  the  parties  defendant  must  ioin  in 
the  appeal  from  it.    Hardee  v.  Wilson,  146  U.  S.  179  ;  Shiras,  J.,  1892. 

Followed  where  sureties  on  supersedeas  bond  appealed  without  joining  the  principal  and 
all  other  defenrlants.  Humes  v.  Third  Nat.  Bank,  54  F.  R.  920.  Distinguished  in  admiralty 
where  master  alone  is  necessary  party  as  lawful  bailee  and  representative  of  all  the  owners. 
Aiken  et  al.  v.  Smith,  54  F.  R.  890.  Also  where  mortgage  on  railroad  had  been  foreclosed  and 
intervenor  appeals  as  to  the  distribution  of  proceeds.  Mercantile  Trust  Co.  v.  Kanawha  &  O.  Ry. 
Co.,  58  F.  R.  12, 14 ;  Minor  v.  Wilson,  68  F.  R.  617  ;  West  v.  Irwin,  64  F.  R.  423. 

B.  Who  Must  bb  Parties  Defendant,  58-62. 

58.  When  the  Trial  may  Proceed  without  Them.— Necessary  parties 
must  be  made  ;)arties,  if  practicable.  This  rule,  however,  is  subject  to  the 
exception  that  if  such  parties  are  beyond  the  jurisdiction  of  the  court,  or  if 
making  them  parties  would  oust  the  jurisdiction  of  the  court,  the  suit  may 
proceed  to  a  final  decree  between  the  parties  before  the  court,  leaving  the 
rights  of  absent  parties  untouched.  In  an  equitable  proceeding  to  recover 
land  which  had  been  sold  after  foreclosure  of  a  mortgage,  between  an  heir 
of  the  mortgagor  and  those  who  had  obtained  title  to  the  land  through  the 
foreclosure  sale,  where  the  jurisdiction  of  the  United  States  court  depended 
on  diverse  citizenship,  the  plaintiff  was  a  resident  of  California  and  most  of 
the  defendants  were  citizens  of  Oregon,  but  one  of  the  defendants  was  also 
a  Calif omian.    The  original  bill  included  this  one  as  a  defendant  with  the 
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others.  On  demurrer,  kddf  that  the  court  had  no  jurisdiction,  one  of  the 
defendants  and  the  plaintiff  being  citizens  of  the  same  state.  The  plaintiff 
then  filed  an  amended  bill,  leaving  this  defendant  out.  On  demurrer,  on  the 
eroimd  that  he  was  a  necessary  part^,  the  court  ?ield,  that  as  joining  him  as 
defendant  would  oust  the  court*8  jurisdiction,  he  might  be  omitted  under  tlie 
rule  above  referred  to.  JIfarco  v.  HickHiiy  15  U.  S.  App.  55  (9th  Cir.);  Haw- 
let,  J.  (Hanford,  J.,  dissenting),  1898. 

50.  In  an  Action  Brought  for  the  Dissolution  of  a  Corporation  the 
Shareholders  are. — If  an  action  is  brought  for  the  dissolution  of  a  corpo- 
ration and  accounting  because  of  the  wrong  bv  some  stockholders,  where 
the  bill  seeks  to  have  full  payment  made  to  the  complaining  stockholder 
before  the  payment  of  anythmg  to  the  stockholders  who  had  participated  in 
the  wrong,  such  an  order  could  not  be  made  where  the  legal  holders  of  the 
shares  were  not  parties.  Wataon  v.  U,  S.  Sugar  Refinery^  34  U.  S.  App.  81 
(7th  Cir.) ;  Woods,  J.,  1895. 

60.  Bemainder-nien  Must  be  Made  Parties  in  an  Action  to  Beform 
a  Deed. — A  suit  was  brought  to  reform  a  deed,  and  thereby  to  destroy  the 
estate  or  exx)ectancy  of  uie  contingent  remainder-men.  The  latter  are 
entitled  to  be  heard  and  to  be  made  parties.  HuU  v.  CJiaffln,  12  U.  S.  App. 
206 (8th  Cir.);  Shikas,  J.,  1898. 

61.  Trustee  of  a  Corporation  Must  be  in  Suit  to  Set  Aside  a  Gon- 
veyanoe  to  him. — ^A  creditor  of  a  corporation  seeking  to  set  aside  a  deed 
of  trust  made  by  the  corporation  to  a  trustee  in  trust  to  pay  the  corporation's 
debts,  must  make  the  trustee  a  party  to  his  bill.  If  the  creditor  and  the 
trustee  are  citizens  of  the  same  state,  the  jurisdiction  of  the  Federal  courts  is 
ousted.  Bust  v.  Brittle  Silver  Co.,  19  U.  8.  App.  287  (8th  Cir.) ;  Caldwell, 
J.,  1893. 

The  owner  of  the  equity  of  redemption  bring^g  bill  to  set  aside  for  fraud  and  collusion  a  con- 
T«TaDce  of  land  by  the  sherilf  to  purchaser,  must  make  the  sheriff  a  party  to  his  suit.    Barth  ▼. 

63.  Suit  Cannot  be  Maintained  against  Stockholders  without  Mak- 
ing the  Corporation  a  Party. — ^A  party  having  a  claim  for  unliquidated 
damages  against  a  corporation  which  has  not  been  dissolved,  but  has  merely 
distributed  its  corporate  funds  amongst  its  stockholders  and  ceased  or  sus- 
pended business,  cannot  maintain  a  suit  on  the  equity  side  of  the  United 
States  Circuit  Court  against  a  portion  of  such  stockholders,  to  reach  and 
subject  the  assets  so  received  by  them  to  the  payment  and  satisfaction  of  his 
claim,  t^athout  first  reducing  such  claim  to  judgment,  and  without  making 
the  corporation  a  defendant  and  brining  it  before  the  court.  Suxin  Land 
dt  Cattle  Co,  V.  Frank,  148  U.  8.  608 ;  Jackson,  J.  (Brown.  J.,  Dist.),  1898. 

See  ZeU  Guano  Co.  v.  Heatherly,  88  W.  Va.  416  ;  Morrow  Shoe  Mfg.  Co.  v.  New  England  Shoe 
Oo.,eOF.B.&t& 

8.    Joinder  of  Parties,  68-65. 

63.  Cannot  bo  Made  by  a  Supplemental  Bill  when  it  is  in  Fact  an 
Original  Bill. — A  citizen  of  the  State  of  Florida  filed  a  bill  in  the  Circuit 
Court  against  citizens  of  different  states,  praying  that  an  account  be  taken 
of  partnership  transactions,  as  well  as  for  a  dissolution.  Such  a  decree  was 
entered.  Subsequently  he  filed  a  supplemental  bill  in  the  same  court  for 
the  enfoToement  of  the  decree,  joining  new  parties  that  were  not  joined  to 
the  original  bill,  and  alleging  new  matter  not  litigated  in  the  first  suit. 
Hddy  the  alleged  supplement^  bill  could  not  be  considered  such,  but  must 
be  deemed  an  original  bill,  and  was  not  brought  within  equity  rule  57.  If  it 
had  been  the  purpose  of  the  original  bill  to  litigate  the  matters  in  alleged 
supplemental  bill,  the  new  parties  would  have  been  proper  parties,  but  the 
suit  would  have  been  between  citizens  of  the  same  state,  and  the  court 
would  not  have  liad  jurisdiction  ;  and  as  the  alleged  supplemental  bill  was 
in  fact  an  original  bill,  the  Circuit  Court  has  no  jurisdiction.  Anglo-Florida 
Phof^^haie  Co,  v.  McKitMn,  23  U.  S.  App.  675  (5th  Cir.)  ;  Bruce,  J.,  1894. 

64.  Owners  of  Iiots  in  Severalty  may  Join  in  a  Bill  of  Peace.— 
Owners  of  lots  in  severalty,  holding  under  a  common  grantor,  may  join  as 
plaintiffs  in  a  bill  of  peace  to  quiet  their  title.  The  law  and  the  facts  that 
determine  the  title  of  one  such  owner  are  also  decisive  of  the  other  owner's 
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title.  There  is  only  one  oommon  issue :  the  validity  of  their  grantor^  title. 
Prentice  v.  Duiuth  Storage  Co.,  19  U.  S.  App.  100  (8th  Cir.) ;  Sanborn,  J., 
1893. 

65.  Parties  Interested  Must  Join  in  an  Appeal.--In  equity  causes  all 
parties  against  whom  a  joint  decree  is  rendered  must  join  in  an  appeal,  for 
when  one  of  such  joint  defendants  takes  an  appeal  alone,  and  thera  is  nothing 
in  the  record  to  show  that  co-defendants  refused  to  appeal,  and  no  order  is 
entered  by  the  court,  on  notice,  granting  him  a  separate  appeal  in  respect  of 
his  own  interest,  his  appeal  cannot  be  sustained.  Beardstey  v.  Arkansas  <& 
If.  Ry.  Co.,  158  U.  S.  123 ;  Fullkb,  C.  J.,  1895. 

in.    PLEADING,  66-120. 
1.  A.  The  Bill  Generally,  66-75. 

66.  Where  Defloient  in  an  Action  for  Damages.— The  allegation  that 
defendant  neglected  said  business,  and  hence  failed  to  collect  rents  that 
with  due  diligence  he  might  have  coUected,  is  insufficient  and  demurrable  in 
an  action  for  damages  for  failure  to  collect  rents,  but  the  error  of  overruling  a 
demurrer  thereto  is  not  prejudicial  where  it  is  disregarded  on  triaL  Peeler's 
Admx.  V.  Lathropf  2  U.  S.  App.  40  (oth  Cir.) ;  Pabdbe,  J.,  1891. 

67.  Bight  to  Maintain  a  Bill  is  Determined  from  the  Status  at  the 
Time  of  Filing  Same.— A  question  respectin^^  the  maintenance  of  a  bill 
in  equity  and  the  granting  of  relief  to  the  complainant  is  to  be  determined 
by  the  status  existing  at  the  time  of  the  filing  of  the  bill.  If  rights  are  in- 
vaded, and  resort  to  courts  is  rendered  necessary,  it  is  no  defence  to  the  inva- 
sion of  a  right  admitted  or  proved  that  the  invasion  has  ceased.  Working- 
men's  Anialg.  Council  of  N.  O.  v.  United  States,  13  U.  8.  App.  426  (5th  Cir.) ; 
McCoRMiCE,  J.,  1893. 

68.  Must  Contain  Every  Allegation  Neoessary  for  the  Plaintiff's 
Becovery. — A  bill  of  relief  must  state  every  fact  essential  to  the  plaintiff's 
title  to  maintain  tiie  bill  and  obtain  the  relief,  and  the  relief  wul  not  be 
granted  for  matters  not  charged,  although  they  may  be  apparent  from  other 
parts  of  the  pleadings  and  evidence.  Darcy's  Executors  v.  Cheney,  84  XJ.  S. 
App.  50  (7th  Cir.) ;  WOODS,  J.,  1895. 

69.  Erroneous  Averment— How  Cured.— An  erroneous  averment  in  a  bill 
in  equity  as  to  the  location  of  a  cit^  is  cured  by  the  defendant's  making  an 
appearance  and  pleading  to  the  merits  of  the  case.  Ross  v.  Fort  Wayne  (l),  24 
XJ.  S.  App.  118  (7th  Cir.)  ;  Woods,  J.,  1894. 

71.  Essential  Allegations  of  a  Bill  to  Quiet  Title.— It  is  a  necessary 
averment  in  a  bill  to  quiet  title  to  land,  that  complainant  is  in  possession  of 
the  land  in  question  ;  without  it  the  bill  is  demurrable.  Nortliem  Pac  IL 
R,  Co.  V.  Amacker,  7  U.  S.  App.  83  (9th  Cir.) ;  Morrow,  J.,  1892. 

See  Southern  Pac.  R.  R.  Co.  ▼.  Goodrich  et  al.,  57  F.  R.  879. 

72.  The  Same. — ^Where  a  land  grant  company  has  been  defeated  on  an  appeal 
to  the  Secretary  of  the  Interior  in  a  contest  with  a  homestead  claimant  for 
certain  lands  lying  within  its  place  limits,  and  a  patent  is  issued  to  claimant, 
and  the  company  delays  more  than  three  years  in  bringing  suit  for  the  lands, 
during  which  time  the  lands  are  surveyed  and  platted  by  claimant  as  an 
addition  to  a  town,  it  is  a  necessary  averment  to  a  bill  to  quiet  title  brought 
by  the  company  that  no  selection  of  indemnity  lands  has  been  made  in  Hen 
of  those  thus  lost.    Sajne  Case. 

73.  To  Quiet  Title  to  Land,  must  Allege  Possession  in  Fact.— An  aver- 
ment was  made  in  a  bill  to  quiet  title  to  land  that  complainant  **is  seised 
thereof  in  fee-simple,  "  that  eight  lots  thereof  were  in  possession  of  two  de- 
fendants, and  the  balance  **i8  vacant,  unimproved  land."  Held^  the  aver- 
ments should  be  construed  together  and  mean  that  complainant  was  seised  in 
law  and  not  in  fact,  and  so  not  in  actual  possession  of  tne  land,  which  is  nec- 
essary to  such  a  bill,  and  hence  it  is  had  on  demurrer.  Northern  Pac  R,  -R. 
Co.  V.  Amaeker,  7  U.  S.  App.  33  (9th  Cir.) ;  Morrow,  J.,  1892. 
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74.  Jadgment  Against  Fraudulent  Buyer  must  Precede  Bill  against 
Transferee. — One  from  whom  goods  have  been  purchased  on  credit  obtained 
bj  frauduleot  misrepresentations  as  to  solvency,  cannot  maintain  a  bill  in 
equity  against  a  transferee  from  the  buyer,  with  notice  of  tlie  fraud,  until 
he  has  prosecuted  his  claim  against  the  buyer  to  judgment.  Mcyrrow  Shoe 
M,  Co,  V.  Peabody  (i),  18  U.  S.  App.  256  (7th  Cir.) ;  Baker,  J.,  1893. 

75.  How  Waived. — Objection  to  a  receiver's  bill  on  the  ground  that  it  is  m  ul ti- 
farions,  or  that  it  should  have  been  filed  as  an  independent  bill,  is  waived  by 
the  fiUng  of  answers  without  making  the  objection,  and,  in  case  of  non-resi- 
dents, bv  the  withdrawal  of  their  answers  with  consequent  decrees  by  de- 
fault. Wliite  V.  Ewing  ;  Ewing  v.  White,  81  U.  S.  App.  178  (6th  Cir.) ;  Per 
C^CR.,  1895. 

B.  Cross  Bill,  76. 

76.  Defendant's  Means  of  Affirmative  Belief.— In  order  to  entitle  a  de- 
fendant in  equity  to  affirmative  relief,  a  cross  bill  must  be  filed,  served,  and 
heard  as  any  original  bill.  Wood  v.  Collins^  23  U.  S.  App.  224  (5th  Cir.) ; 
Pardee,  J.,  1894. 

C.  Multifariousness,  77-83. 

77.  What  was  Held  to  be. — Bill  alleged  that  plaintiffs  were  joint  tenants  of 
certain  property  on  which  defendants  had  entered  and  cut  and  sold  timber, 
and  asked  tor  a  partition  and  an  accounting.  Defendants  demurred  for  lack 
of  equity  and  for  multifariousness.  Demurrer  was  overruled  and  evidence 
was  taken.  Heldj  bill  should  have  been  dismissed  without  prejudice. 
Appleion  V.  Smelser,  23  U.  S.  App.  253  (5th  Cir.) ;  Pardee,  J.,  1894. 

7$.  Where  Brought  against  Two  Companies,  the  One  Controlling 
the  Other. — ^A  creditor's  bill  brought  against  a  telegraph  company  and 
a  railroad  company  controlling  such  telegraph  company,  for  the  purpose 
of  reaching  moneys  received  by  such  railroad  company  from  the  sale  of  the 
telegraph  company's  plant,  the  complainant's  execution  against  the  telegraph 
company  having  been  returned  nulla  bona,  and  complainant's  bill  asking  for 
a  receiver,  is  not  multifarious.  Baltimore  &  O.  TeL  Co.  ofB,  County  v.'  Inter- 
state r.  Co,,  8  U.  S.  App.  340  (4th  Cir.)  ;  SiMONTON,  J.,  1898. 

79.  The  Question  is  left  to  the  Sound  Discretion  of  the  Court.— The 
nile  as  to  what  constitutes  multifariousness  must  be  left  to  the  sound 
discretion  of  the  court,  each  case  depending  upon  its  own  circumstances. 
Baltimore  <Sb  O,  Tel,  Co.  ofB,  County  v.  Interstate  T,  Co.,  8  U.  S.  App.  340 
(4th  Cir.) ;  SiMONTON,  J.,  1898. 

80.  Must  be  Pleaded  to  be  Taken  Advantage  of.— Where  a  suit  in  eauity 
was  brought  to  restrain  the  infringement  of  ceitain  letters  patent,  and  for 
specific  performance  of  a  certain  contract,  though  the  bill  was  one  of 
double  aspect,  yet  as  the  point  that  it  was  multifarious  liad  not  been  taken, 
the  court  treated  tlie  bill  as  if  it  were  solely  for  specific  perfoi-mance 
and  granted  an  injunction,  and  should  have  ordered  an  accountin&p  of 
damages  and  profits.  American  Box  Machine  Co.  v.  Crosman,  21  V.  S. 
App.  383  (1st Cir.);  Per  Ccr.,  1894. 

81.  For  Mi£(joinder  of  Causes  of  AotLon.— A  demurrer  to  a  bill  in  equity 
filed  to  foreclose  two  mortgages  will  be  sustained  for  multifariousness 
when  the  pleadings  show  that  the  loans  secured  by  the  mortgages  were 
separate  and  distinct,  and  that  the  mortgages  themselves  were  upon  separate 
parcels  of  land,  that  the  land  had  passed  into  the  hands  of  subsequent 
purchasers,  neither  of  whom  had  any  interest  whatever  in  the  land  pur- 
chased by  the  other,  and  that  these  purchasers  were  made  defendants. 
Eastern  Building  and  Loan  Association  v.  Denton,  31 U.  S.  App.  187  (6th 
Cir.) ;  Severens,  J.,  1895. 

82.  For  Mifgoinder  of  Causes  of  Action.— A  bill  in  equity  is  multifa- 
rious where  several  independent  causes  of  action  are  united  in  the  bill,  each 
sufficient  in  itself  to  support  a  separate  suit,  and  where  some  of  the  defend- 
ants are  concerned  witn  some  of  the  causes  of  action,  and  not  with  others, 
while  others  of  the  defendants  are  not  concerned  with  those  which  involve 
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the  former,  and  where  some  of  the  defendants  are  entitled  to  have  the 
issues  tried  by  a  jury.  Security  Savings  and  Loan  Association  v.  Hutsell, 
31  U.  S.  App.  244  (6th  Cir.) ;  Severens,  J.,  1895. 

83.  For  Misjoinder  of  Causes  of  Action.— If  one  is  induced  by  false 
represeutations  to  make  a  losing  investment  in  the  stock  of  a  corporation,  his 
remedy  is  at  law  against  those  who  deceived  him,  and  not  against  the  cor- 
poration. A  bill  tlmt  alleges  fraud  on  the  part  of  individual  stockholders  to 
purchase  stock  which  is  worthless,  and  that  also  alleges  grounds  for  dissolu- 
tion of  tJie  corporation,  is  multifarious  in  joining  an  action  for  deceit  against 
individual  defendants  with  one  against  the  corporation  for  dissohition  and 
accounting.  Watson  v,  U,  S.  Sugar  Refinery,  34  U.  S.  App.  81  (7th  Cir.)  ; 
Woods,  J.,  1895. 

D.  Dismissal  of,  84-80. 

84.  For  Inconsistent  Allegations  and  Frayer.—A  bill  in  equity  setting 
out  alternative  and  inconsistent  causes  of  action,  and  praying  for  alternative 
inconsistent  relief,  is  of  such  a  contradictory  nature  as  will  warrant  its  di*^ 
missal  by  the  court.  Merriman  v.  Chicago  and  Eastern  Illinois  R,  R.  Co. 
(/),  24  XL  S.  App.  429  (7th  Cir.) ;  Baker,  J.,  1894. 

85.  For  Want  of  Jurisdiction  by  the  Court  at  any  Stage.— An  objei*- 
tion  to  a  bill  in  equity  that  the  remedy  at  law  is  plain  and  adequate  should 
be  taken  at  the  earliest  opportunity  ;  yet  neither  consent  nor  negligence  will 
confer  jurisdiction  in  equity  where  none  really  exists,  and  the  court  may.  at 
any  stage  of  a  cause,  entertain  such  objection  or  dismiss  a  bill  ex  mero  motn. 
If  the  court  find  upon  looking  at  the  proofs  that  the  cause  is  not  a  proper 
one  for  equity,  it  then  becomes  its  duty  to  recognize  the  fact  and  give  it 
effect,  though  not  raised  by  pleadings  of  coimsel.  McConneU  v.  Prov.  S.  L. 
A.  S.  of  N.  F.,  37  U.  8.  App.  213  (6th  Cir.)  ;  Taft,  J.,  1895. 

86.  Where  Premature.— Where  a  court  of  equity  enters  an  order  that  the 
bill  be  retained  for  twelve  months,  with  liberty  to  the  complainants  to  pro- 
ceed at  law  touching  the  matters  in  dispute ;  but  in  case  the  complainants 
fail  to  proceed  to  trial  within  tlie  time  aforesaid,  the  bill  is  to  be  dismtBHed :  a 
decree  dismissing  the  bill  while  the  cause  was  before  the  appellate  court 
on  a  writ  of  error  from  the  judgment  for  defendants  in  the  court  below,  i*? 
premature.  Broum  v.  Cranberry  Iron  and  Coal  Co.  (5),  25  U.  S.  App.  692 
(4th  Cir.) ;  SlMONTON,  J.,  1896. 

87.  For  Lack  of  Jurisdiction,  should  be  without  Prejudice.— When  a 

suit  is  dismissed  because  the  same  question  is  involved  and  should  be  adjudi- 
cated in  another  pending  suit,  the  decree  of  dismissal  should  be  without 
prejudice  to  appear  in  that  other  suit.  Gregory  v.  Boston  Safe  Deposit  Co.. 
144  U.  S.  665  ;  Harlan,  J.,  1892. 

88.  Of  a  Petition,  does  not  Necessarily  Dismiss  a  Cross  Bill.— The  dis- 
missal of  a  petition  docs  not  necessarily  involve  the  dismissal  of  a  cross 
petition,  ana  the  court  having  jurisdiction  of  the  entire  proceeding  nuiy 
proceed  to  do  justice  between  the  parties.  Sunflower  OH  Co.  v.  Wilson,  U2 
U.  S.  313  ;  Brown,  J.,  1893. 

89.  May  be  Affirmed  without  Prejudice  to  Bringing  a  New  Suit.— 

\y'hen  in  an  equity  cause  tlie  pleadings  do  not  contain  all  the  facts  for  a  de- 
cision, though  it  IS  intended  that  they  should,  and  a  decision  was  rendere<l 
dismissing  the  bill,  the  Circuit  Court  of  Appeals  cannot  on  appeal  render  a 
decree  on  the  merits,  but  will  affirm  without  prejudice,  so  complainant  mav 
bring  new  suit.  Union  Pac.  Ry.  Co.  v.  Harmon^  10  U.  S.  App.  653  («th 
Cir.) ;  Shiras,  J.,  1893. 

90.  Without  Consideration  of  the  Merits,  should  be  without  Preju- 
dice.—When  a  bill  in  equity  is  dismissed  without  a  consideration  of  the 
merits,  it  is  usual  for  the  court  to  express  in  its  decree  that  the  dismisal  i- 
without  prejudice.  Swan  Land  Jk  Cattle  Co.  v.  Franks  148  U.  S.  603 ; 
Jackson,  J.  (Brown,  J.,  Dist.),  1893. 

See  Ambler  v.  Archer,  1  App.  Caa.  Diat.  of  Col.  107. 
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E.  Op  Review,  91-96. 

91.  What  is  Necessarv  to  Sustain.— Under  a  bill  of  review  no  inquiry  can 
be  made  into  the  evidence  in  order  to  show  the  decree  to  be  erroneous  in  its 
statement  and  findings  of  facts.  The  issues  are  solely  upon  matters  of  law 
apjjarent  upon  the  face  of  the  decree.  Desvergers  v.  Parsons,  28  U.  S.  App. 
m  (5th  Cir.) ;  Pardee,  J.,  1894. 

92.  What  is  Necessary  to  Sustain.— To  sustain  a  bill  of  review,  the  decree 
complained  of  must  be  contrary  to  some  statutory  enactment  or  some  prin- 
ciple of  law  or  equity,  or  be  at  variance  with  the  foiins  and  practice  of  the 
comt.  Evidence  in  the  case  cannot  be  examined,  and  all  the  pleadings  and 
prior  proceedings  must  be  before  the  courts.  Freeman  v.  Clay,  2  U.  8.  App. 
254  (5th  Cir.) ;  Pardee,  J.,  1892. 

93.  On  Aocoiint  of  Newly-discovered  Evidence. — A  cause  in  equity  was 
beard  in  the  District  Court,  the  dismissal  by  that  court  was  revei'sed,  and  the 
bill  was  sustained.  Thereafter  the  defendants  filed  a  petition  in  the  Circuit 
Court  of  Appeals,  representing  that  they  had  discovered  new  and  material 
evidence,  not  cimiulative,  but  sufficient  to  change  the  ruling  of  the  court, 
and  asked  that  the  case  be  re-opened,  remanded  to  the  Circuit  Court  for 
re-hearing,  that  the  decree  of  injunction  be  suspended,  and  all  proceedings 
stayed,  pending  the  consideration  of  the  petition.  Held,  that  this  court 
migbt  grant  liberty  to  file  an  application  for  leave  to  file  a  bill  of  review, 
to  proved  thereon,  and  on  sucn  bill  of  review  as  the  Circuit  Court  might 
determine.  Watson  \.  Stevens  (S),  5  U.  S.  App.  215  (1st  Cir.)  ;  Per  Cur., 
1892. 

M.  Supplemental  Bill  in  the  Nature  of— Where  Entertained.— A  sup- 
plemental bill  in  the  nature  of  a  bill  of  review  cannot  be  entei-tained  where 
no  new  facts  pertinent  to  the  litigation  were  disclosed,  except  such  as  were 
known  to  the  complainants  at  the  date  of  the  original  decree.  ChnaJui  v. 
R^dick,  27  U.  S.  App.  204  (8th  Cir.) ;  Thayer,  J.,  1894. 

i6.  When  it  will  Lie  for  Error  of  Law  Apparent.— Where,  by  decree, 
claims  for  labor  and  supplies  against  an  insolvent  mining  corporation  were 
allowed  priority  under  a  Virginia  statute,  no  question  as  to  the  constitution- 
ality of  the  statute  having  been  raised  at  the  time,  but  such  statute  was 
afterwards  pronounced  void  by  the  state  Supreme  Court,  a  bill  of  review  will 
not  be  entertained  a  year  thereafter  for  the  purpose  of  disallowing  the  priority 
of  tbe  labor  and  supply  claims,  the  mining  property  meanw^hile  having  been 
sold  by  order  of  court  and  the  money  distributed.  A  bill  of  review  for  error 
of  law  apparent  will  lie  only  when  the  decree  complained  of  is  contrary  to 
statute,  settled  principle  of  law,  or  practice  of  the  court,  and  not  for  mere 
mistaken  judgment.  Hoffman  v.  Pearson,  8  U.  S.  App.  19  (4th  Cir.) : 
Fuller,  C.  J.,  1892. 

d6.  What  is  Necessary  to  show  in  Order  to  Set  a  Decree  Aside.— Where 
a  decree  against  infants  who  liave  appeared  by  guardian  ad  litem  does  not 
purport  upon  its  face  to  have  been  rendered  by  consent,  it  will  not  be  set  aside 
on  bill  of  review  on  the  ground  that  it  was  in  fact  rendered  by  consent, 
unless  it  be  shown  tliat  such  consent  was  fraudulent,  or  in  some  wav  in- 
jurious to  the  infant  defendants.  Franklin  Savings  Bank  v.  Taylor,  9  U .  S. 
App.  406  (7th  Cir.) ;  Woods,  J.,  1893. 

F.  Supplemental  Bill,  97. 

97.  When  such  Constitutes  a  New  Suit.— A  suit  in  equity  to  sell  real  estate 
to  pay  debts  of  an  intestate,  although  filed  as  a  supplemental  bill  to  a  suit  tn 
settle  partnership  affairs,  is  a  new  suit,  so  far  as  is  concerned  the  rights  of 
infant  heirs  to  plead  the  statute  of  limitations.  White  v.  Joyce,  158  U.  S. 
128;  Shiras,  J.,  1895. 

O.  Op  Review,  98. 

W.  Who  is  Entitled  to. — A  railroad  company,  which  derives  its  title  to  its 
road  from  a  foreclosure  of  a  mortgage,  given  tefore  the  commencement  of  a 
suit  by  stockholders  to  enjoin  the  collection  of  taxes  upon  the  property  so  sold 
and  conveyed,  does  not  occupy  such  a  relation  to  the  plaintiffs  in  that  suit, 
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as  entitles  it  to  file  a  bill  of  revivor,  or  to  in'voke  the  decree  in  the  suit  as 
an  estoppel.  Keokuk  d?  Western  R.  Co.  v.  Scotland  Co.,  152  U.  S.  318; 
Brown,  J.,  18d4. 

2.  Plea,  99-103. 

99.  Staleness  of  Claim  Need  not  be  Pleaded.— Where  the  law  courts  and 
equity  courts  have  concurrent  jurisdiction,  courts  of  equity  consider  them- 
selves bound  by  statutes  of  limitations  which  govern  courts  of  law  in  like 
cases.  But  there  is  a  defence  peculiar  to  eG[uity,  where  no  statute  applies, 
founded  in  the  inherent  equitable  doctrine  of  discouraging  antiquated 
claims.  Where  there  has  been  long  acquiescence,  or  great  laches  in  asserting 
rights,  staleness  of  demand  need  not  be  pleaded.  Caulk  v.  Pace,  2  U.  S. 
App.  531  (5th  Cir.) ;  Pardee,  J.,  1893. 

100.  When  Suf9.oient  for  Final  Decree. — In  chancery  proceedings  in  the 
Federal  courts,  when  a  plea  in  bar  meets  and  satisfies  all  the  claims  of  the 
bill,  and  it  is  sustained,  it  will,  under  equity  rule  33,  avail  the  defendant  so 
far  as  to  require  a  final  decree  in  his  favor.  Horn  v.  Detroit  Dry  Dock  Co., 
150  U.  S.  610 ;  Jackson,  J.,  1893. 

When  a  plea  in  bar  meets  and  satlRfles  all  claims  of  the  bill  and  is  sustained,  it  will,  under 
equity  rule  S3,  avail  the  defendant  so  far  as  to  require  a  final  Judgment  in  his  favor.  AppleCon 
V.  Marx,  62  F.  R,  644. 

101.  Estoppel  Must  be  Specially  Pleaded.— An  estoppel  by  contract  is  a 
species  of  estoppel  in  pats,  and  must  be  specially  pleaded,  or  it  cannot  be 
relied  upon.  Mabwry  v.  LomsvUle,  etc..  Ferry  Co.,  18  U.  S.  App.  543  (7th 
Cir.);  BUNN,  J.,  1894. 

103.  To  the  Jurisdiction  Cannot  be  First  Taken  After  Answer.— The 
defence  that  there  is  an  adequate  remedy  at  law  cannot  be  first  taken  after 
answer.  Lem  v.  Evans ;  Levi  v.  Sid>erling ;  Levi  v.  Wild,  18  U.  S.  App.  293 
(7th  Cir.);  Baker,  J.,  1893. 

103.    Raises  only  Questions  of  Law  unless  New  Matter  is  Alleged.— 

Unless  new  matter  is  alleged  in  the  plea,  even  if  the  plea  be  put  at  issue,  it 
raises  no  questions  but  questions  of  law.  Appleton  v.  Marx,  23  U.  S.  App. 
430  (5th  Cir.);  Pardee,  J.,  1894. 

8.  Demurrer,  104r-106. 

.  104.  What  a  Demurrer  to  a  Bill  Admits.- A  general  averment  of  fraud  in 
a  bill  in  equity,  though  repeated,  is  to  be  taken  as  qualified  and  limited  by 
the  specific  facts  set  forth  to  show  wherein  the  transaction  was  fraudulent ; 
and  in  such  case  a  demurrer  to  the  bill  admits  only  the  truth  of  the  facts  so 
set  forth  and  all  reasonable  inferences  to  be  drawn  therefrom.  U.  S,  v.  Des 
Moines  N.  <Sb  R.  Co,,  143  U.  S.  510 ;  Brewer,  J.,  1892. 

105.  Is  the  Proper  Manner  of  Showing  Plaintiff  Iiaches  which  for  his 
Helief. — Where  it  affirmatively  appears  in  a  bill  that  the  complainant  is 
not  entitled  to  relief  by  reason  of  laches,  the  objection  is  properly  taken  by 
demurrer.  Hinchman  v.  Smith's  Executors,  7  U.  S.  App.  481  '(9th  Cir.); 
Hawi^y,  J.,  1893. 

lOG.  Statute  of  Iiimitations  May  be  Set  up  in  Alabama.— In  Alabama  the 
defence  of  the  statute  of  limitations  may  oe  taken  either  by  demurrer  or 
answer.  Morris'  Executors  v.  Gilmer  (1),  28  U.  S.  App.  168  (5th  Cir.);  TorL- 
MIN,  J.,  1894;  Morris'  Executors  v.  Gilmer  (3),  28  U.  S.  App.  574  (5th  Cir.); 
TouLMiN,  J.,  1894. 

4.  A.  Answers  Generally,  107-111. 

107.  Cannot  be  Head  at  the  Hearing.— Under  the  rule  of  equity  pleading 
an  answer,  even  though  sworn  to,  is  not  to  be  read  as  evidence.  Comer  v. 
Felton,  22  U.  S.  App.  313  (6th  Cir.);  LuRTON,  J.,  1894. 

108.  Cannot  be  Withdrawn  after  Delay  for  Six  Years.— An  unexplained 
delay  of  six  years  is,  in  the  absence  of  fraud  or  collusion,  a  sufficient  reas^m 
for  a  refusal  of  leave  to  withdraw  an  answer.  White  v.  Joyce,  158  U.  S.  128 ; 
Shiras,  J.,  1895. 
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IG9.  When  a  Decree  Pro  Confesso  Should  be  Set  Aside  and  Defendant 
Allowed  to  Answer. — A  decree  pro  confetsso  was  rendered  ou  a  bill  which 
did  not  show  that  the  court  had  jurisdiction  of  the  suit.  When  the  defect 
was  called  to  the  attention  of  the  court  and  it  set  aside  the  default  and 
granted  the  complainant  leave  to  amend  his  bill,  it  was  the  undoubted  right 
of  the  defendants  to  have  a  reasonable  time  to  answer  the  bill  as  amended. 
A'ffaon  V.  Eatoti,  27  U.  S.  App.  677  (8th  Cir.);  Caldwell,  J.,  1895. 

110.  Time  in  which  to  Answer  an  Amended  Bill.— In  practice  in  the 
United  States  courts  it  is  usual  for  the  parties  by  agreement,  or  for  the 
court  by  special  rule,  to  fix  the  time  withm  whicli  an  amended  bill  may  be 
answered.  In  the  absence  of  such  agreement,  the  defendant  has  the  same 
time  to  answer  that  he  originally  had.  Nelson  v.  Eaton,  27  U.  S.  App.  6T7 
(8th  Cir.);  Caldwell,  J.,  1895. 

HI.  Upon  Failure  of  Answer  Setting  up  Fraud  the  Court  may  Inves- 
tigate the  Merits. — An  answer  to  a  bill  for  specific  performance  of  a  con- 
tract for  the  sale  of  realty  set  up  fraud.  Tlie  proof  of  that  fraud  failed. 
Held,  that  the  court  need  not  keep  strictly  within  the  pleadings,  but  might 
properly  investigate  the  merits  or  the  case.  Wickersham's  Aaministrators 
V.  lUcker,  17  U.  S.  App.  175  (3d  Cu:.);  ACHESON,  J.,  1893. 

B.  As  Evidence,  113-116. 

Ill  Where  the  Bill  Waives  the  Oath  of  the  Answer.— Where  the  bill 
waives  defendant's  oath,  the  answer  can  be  heard  as  an  affidavit  only,  and 
the  former  rule  that,  where  an  answer  was  imder  oath  and  denied  all 
the  ec^uities  of  the  bill,  the  injunction  should  be  refused,  does  not  apply. 
Worktngmen^s  Anutlg.  Council  of  N.  O.  v.  United  States,  13  U.  S.  App.  426 
(5th  Cu-.);  McCoRHiCK,  J.,  1893. 

113.  Denying  the  Allegations  of  the  Bill  Disproves  them.— Upon  a  hear- 
ing on  bill  and  answer,  the  averments  of  fact  contained  in  the  bul  are  over- 
come by  the  denials  of  the  answer,  and  the  averments  of  fact  in  the  answer 
stand  admitted.  U.  S.  v.  Trans-Missouri  Freight  Assn.,  19  U.  S.  App.  36 
(8th  Cir.);  Sanborn,  J.  (Shiras,  J.,  dissenting)  1893. 

Hi  Denying  the  Material  Allegations  of  the  Bill  i>uts  the  Burden  of 
Proof  on  the  Plaintiff. — When  the  plaintiff  in  a  bill  in  equity  alleges  facts 
material  to  his  recovery,  and  the  defendant  in  his  answer  denies  them  under 
oath,  the  burden  of  proof  is  thrown  upon  the  plaintiff.  Cochran  v.  Blout, 
161  U.  S.  850 ;  SHmAS,  J.,  1896. 

113.  A  Gtoneral  Denial  in  the  Answer  puts  the  Burden  of  Proof  on 
Plaintiff. — In  an  equity  suit  in  a  Federal  court  where  the  answer  does  not 
specifically  meet  an  allegation  of  the  bill,  but  closes  with  a  general  denial, 
the  only  remedy  is  by  exceptions,  under  the  61st  equity  rule.  I^aine  v.  Trask, 
5  U.  S.  App.  283  (1st  Cir.);  Putnam,  J.,  1893. 

116.  When  Besponsive— What  Evidence  is  Necessary  to  Overcome.— 
Where  an  answer  is  verified  and  is  responsive  to  the  alle^tions  of  the  bill, 
such  an  answer  must  be  overcome  by  the  satisfactory  evidence  of  two  wit- 
nesses, or  of  one  witness  corroborated  by  circumstances  which  are  equivalent 
in  weight  to  another,  before  the  complainant  can  be  granted  the  relief 
prayed  for  in  the  bill.  Ameriean  Mortgage  Co.  of  Scotlana,  Ltd.,  v.  CHara, 
15  U.  S.  App.  79  (9th  Cir.);  MoRROW,  J.,  1893. 

5.  Amendments,  117-119. 

117.  Will  Not  be  Allowed  when  they  would  Change  the  Nature  of 
the  Case.^ An. application  was  made  that  leave  might  be  reserved  for 
amendments  in  the  Circuit  Court.  The  case  in  that  court  was  not  made  so 
as  to  test  the  validity  and  effect  of  several  patents,  which  he  asked  to  be 
permitted  to  introduce  formalljyr.  It  was  held  that  there  was  no  equity  in 
the  application,  as  the  comnlamant  sought  to  make  a  case  in  substantial 
respects  different  from  that  aeliberately  made  in  the  Circuit  Court.  Martin 
A  HiU  Cash  C.  Co,  v.  MaHin  {S).  33  U.  S.  App.  373  (1st  Cir.) ;  Peb  Cur., 
1895. 
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118.  When  Bemanded  by  Supreme  Court  for  Amendment.— When  the 

facts  show  that  the  plaintiff  has  an  equitable  title  to  relief,  the  Supreme 
Court  may  be  unable  to  afford  relief,  but  may  remand  the  cane  to  the  court 
below  for  amendment  of  pleadings  and  further  proceedings.  WiggitW  Ferry 
Co.  V.  Ohio  and  M.  R,  Co.,  142  U.  S.  396 ;  Brown,  J.,  1892. 

1 19.  Allowed  when  Want  of  Jurisdiction  Does  not  Appear.— An  amend- 
ment to  a  bill  in  equity  after  the  testimony  has  been  closed  is  properly 
allowed  where  no  wrong  is  done  to  the  defendant,  and  where  it  does  not 
affirmatively  appear  tiiat  the  court  is  without  jurisdiction.  Rainey  v.  Herbert , 
8  U.  8.  App.  592  (3d  Cir.);  ACHESON,  J.,  1893. 

See,  as  to  amendment  of  bill  where  it  does  not  affirmatively  appear  that  the  court  is  without 
jurisdiction.  Home  Ins.  Ck>.  of  New  York  v.  Nobles,  68  F.  R.  04S. 

6.  Interpleader,  120. 

130.  Necessary  Bequisites.— In  order  to  sustain  a  bill  of  interpleader  the 
adverse  claimants  must  seek  the  same  debt,  res,  or  duty  from  an  indifferent 
party,  free  from  collusion.  Therefore,  where  the  holder  of  the  res  has  by 
agreement  with  some  of  the  claimants  subjected  himself  to  a  liability  in- 
dependent of  that  arising  from  the  thinj^  claimed,  he  cannot  compel  the 
claimants  to  litigate  their  rights  against  him,  although  the  obligation  arising 
from  the  agreement  with  one  of  the  claimants  was  obtained  by  fraud  and 
misrepresentation  of  the  latter.  Standley  v.  Roberts ;  Atoka  Coal  and  Min- 
ing do.  V.  Hodges,  19  U.  S.  App.  407  (8th  Cir.) ;  Sanborn,  J.,  1894. 

IV.  PRACTICE,  121-147. 
1.  Process,  121. 

121.  Service  of  Bill  on  the  President  of  a  Consolidated  Corporation 
Chartered  in  Two  States. — A  bridge  company  was  sued  on  a  bUl  in 
equity  as  a  corporation  organized  under  the  laws  of  Kentucky.  It  appeared 
that  it  was  organized  also  under  the  laws  of  Ohio,  being  a  consolidatea  com- 
pany, the  stock  thereof  being  the  subject  of  controversy.  The  subpoena  for 
the  defendant  corporation  was  served  upon  the  president  of  the  consolidated 
corporation.  Held,  to  be  a  suit  against  tlie  consolidated  company.  William' 
son  V.  Krohn,  31  U.  S.  App.  325  (6th  Cir.) ;  Severens,  J.,  1895. 

2.  Master,  122-125. 

122.  Court  not  Bound  by  the  Report.— A  court  of  equity  is  not  bound  by 
the  report  of  a  master,  but  may  confirm,  modify,  or  reject  it,  as  the  issues 
in  the  suit  must  be  decided  by  the  court  itself.  Gunn  v.  Black's  AdminiiS' 
tratrix  (1);  Black's  Administratrix  v.  Gunn,  19  U.  S.  App.  477  (8th  Cir.) ; 
Sanborn,  J.,  1894. 

123.  Findings  Presumed  to  be  Correct.— In  a  case  referred  to  a  master 
to  report  the  evidence,  the  facts,  and  his  conclusions  of  law,  there  is  a 
presumption  of  correctness  as  to  his  finding  of  facts  similar  to  that  in  the 
case  of  a  finding  by  a  referee,  tlie  special  verdict  of  a  jury,  the  findings  of  a 
circuit  court  in  a  case  tried  by  the  court  under  Rev.  Stat.,  §  469,  or  in  an  ad- 
miralty cause  appealed  to  the  Supreme  Court.  Davis  v.  Schwartz,  155  U.  S. 
631 ;  Brown,  J.,  1896. 

124.  Finding  of  Fact  Presumed  Correct,- Tlie  findings  of  a  master  are 
presumed  to  be  correct,  and  unless  there  is  some  obvious  error  in  the  appli- 
cation of  the  law  or  serious  mistake  in  the  consideration  of  the  evidence,  the 
decree  should  stand.  Crawford  v.  Neal ;  Neal  v.  Crawford,  144  U.  S.  585  ; 
Fuller,  C.  J.,  1892. 

See  Haller  v.  Clark,  21  D.  C.  186,  188 ;    York  v.  Tyler,  21  D.  C.  SHJ ;    Metropolitan  Nat.  Bfc.  v. 
Rogrere,  68  P.  R.  779. 

125.  Fees  in  the  Discretion  of  the  Court. — A  young  man,  not  a  lawyer,  and 
inexperienced,  was  appointed  a  permanent  master  in  two  suits  to  foreclose 
mortgages  on  a  railway.  No  contests  nor  any  matters  of  importance  were 
liti^ted  before  him.  His  office  expenses  were  paid,  as  was  his  experiencetl 
assistant.  During  this  time  he  was  also  master  in  two  other  causes.  He 
received  for  two  years'  services— being  five  months  out  of  the  8tate^$6,000, 
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and  $6,500  oommifision  for  the  sale  of  the  property.  Hdd,  his  application 
for  further  compensation  should  be  denied.  Browii  v.  KinQy  23  U.  S.  App. 
5d4(5thCir.) ;  McCk>RMlCK,  J.,  1894. 

8.  Decree,  126-129. 

136.  Decree  whidh  ma^  be  Granted  under  Prayer  for  General  Belief. 
—A  bill  alleged  that  T.,  by  false  representations  as  to  the  affairs  of  the  de- 
fendant corporation  of  which  he  was  president,  induced  the  plaintiff  to 
invest  $10,000  in  the  stock  of  the  company  ;  tliat  said  sum  having  been  used 
by  the  defendant  corporation,  was  due  to  the  plaintiff,  and  asked  to  have 
the  assets  applied  to  tne  payment  of  the  debt ;  also  that  a  receiver  be  ap- 
pointed, as  the  company  was  insolvent.  The  bill  also  required  answers  to  in- 
terrogatories, from  which  it  appeared  that  at  the  time  of  the  plaintiff's  invest- 
ment the  company  was  insolvent  and  that  T.  knew  it.  Held,  that  there 
were  as  ingredients  to  support  the  jurisdiction  of  equity,  discoveiy,  account, 
fraud,  misrepresentation,  and  concealment,  and  further  that  a  decree  against 
the  defendant  T.  for  the  deficiency  in  the  company's  assets,  being  conso- 
nant with  the  facts  set  forth  in  tlie  bill,  w^as  properly  granted  under  the 
pi^er  for  general  relief .    Tyler  y.  Savage y  143  U.  S.  79;  Blatchford,  J., 

\Ti.  What  are  Final  Decrees.— Decrees  disposing  of  claims  against  property, 
and  the  order  of  their  priority,  approving  tlie  master's  final  report,  and  a})- 
pointing  commissioners  to  sell  the  property  in  question  and  distribute  the 
proceeds  as  directed,  are  final  decrees,  and  a  petition  for  rehearing  must  be 
presented  within  the  time  required  by  Rule  88  of  the  Rules  of  the  Supreme 
Court  of  the  United  States,  Hoffman  v.  Pearson,  8  U.  S.  App.  19  (4th  Cir.) ; 
Fuller,  C.  J.,  1892. 

ICS.  Where  not  Final. — A  decree  which  sets  aside  a  deed  of  assignment  and 
refers  the  matter  to  a  master  to  ascertain  who  are  creditors,  the  amount  of 
their  claims,  and  any  other  matters  germane  to  the  suit,  does  not  terminate 
litigation  between  the  parties  to  the  suit,  and  an  appeal  will  not  lie  from 
such  a  decree.  Tallq/  v.  Curtain  (;?),  8  U.  S.  App.  424  (4th  Cir.) ;  Goff,  J., 
1893. 

129.  When  Final  and  when  Not.— If  a  court  make  a  decre3  fixing  the 
rights  and  liabilities  of  the  parties  and  thereupon  refer  the  case  to  a  master 
for  a  ministerial  purpose  omv,  and  no  further  proceedings  in  court  are  con- 
templated, the  decree  is  final ;  but  if  it  refer  tne  case  to  him  as  a  subordinate 
court  and  for  a  judicial  purpose,  the  decree  is  not  final.  McOovrkey  v.  To- 
ledo  <fc  O.  C.  R,  Co,,  146  u.  S.  530 ;  Brown,  J.  (Fuller,  C.  J.,  Brewer,  J., 
Dist),  1892. 

A  jndgmeDt  Vi  not  final  unless  all  the  rights  of  the  parties  in  litigation  are  determined.  De!^- 
Ter:gere  v.  Ptrsons  CO  F.  R.  150  ;  Chicago  &  O.  R.  R.  Co.  v.  McCammon,  61  F.  R.  776  ;  Moran  v. 
llagennan,  &4  F.  R.  SOa;  Belden  v.  Burke,  79  N.  Y.  Sup.Ct.  7^. 

4.  Appeal,  130-134. 

100.  Objection  to  Jurisdiction  Must  be  Made  at  the  Earliest  Oppor- 
tunity,— An  objection  that  there  is  a  plain  and  adequate  remedy  at  law 
should  be  taken  at  the  earliest  opportunity.  It  is  true  that  neither  consent 
nor  negligence  will  confer  jurisdiction  in  equity  where  none  really  exists  ; 
yet  there  are  cases  where,  if  this  defect  is  not  taken  in  the  trial  court,  it  will 
ooiiclude  a  party  in  the  appellate  court.  Beynolds  v.  Watkins,  22  U.  S. 
App.  83  (6th  Cir.)  ;  LURTON,  J.,  1804. 

131.  Objection  to  Jurisdiction  Must  be  Made  in  the  Court  Below.— 
Unless  a  plain  defect  of  jurisdiction  appear  on  the  hearing  or  on  appeal,  the 
objection  to  the  jurisdiction  in  equity  must  be  raised  in  the  court  below,  by 
answer  or  otherwise.    Tyler  v.  Savage,  143  U.  S.  79  ;  Blatchford,  J.,  1892. 

Sw  Preteca  t.  Maxii'ell  L.and  Grant  Co.,  50 F.  R.  676 ;  Foltz  v.  St.  LouU&  8.  F.  Ry.  Co.,  60  F.  R. 
K3:  Dederick  v.  Fox,  60  F.  R.  717, 718;  Union  Pac.  Ry.  Co.  v.  Harris,  08  F.  R.  808. 

132.  Olgections  to  the  Perm  Cannot  be  Raised  for  tho  First  Time  on 
Appeal. — Objections  to  the  form  of  a  bill  in  equity  and  to  the  sufficiency 
of  the  allegations  cannot  be  raised  for  the  first  timo  on  appeal.  Herrick  v. 
Tripp  Giant  Leveller  Co.,  5  U.  S.  App.  507  (1st  Cir.) ;  Per  Cur.,  1893. 
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133.  Objeotion  to  JuHsdiotion  not  Made  in  the  Court  Below  will  not 
be  Noticed  on  Appeal. — ^In  the  Federal  courts  the  objection  that  com- 
piainant  has  an  adequate  remedy  at  law,  when  made  for  the  first  time  in  an 
appellate  court,  is  looked  upon  with  extreme  disfavor.  Preteca  v.  Maxvceil 
Land  Grant  Company,  4.  U.  S.  App.  820  (8th  Cir.) ;  Caldwell,  J.,  1892. 

Bee  Foltz  v.  St.  L.  &  S.  F.  Ry.  Co.  «>  F.  R.  88S. 

134.  The  Same.  Foltz  v.  St.  Louis,  etc.,  Ry.  Co.,  19  U.  S.  App.  576  (8th  Cir.) ; 
Sanborn,  J.,  1894. 

5.  Issue,  185. 

135.  Is  Made  on  Facts  Alleged  in  the  Answer. — A  complainant  may  file  a 
replication  or  may  set  up  matter  in  confession  and  avoidance  by  amend- 
ment of  the  bill ;  but  failing  to  adopt  either  course,  an  issue  is  made  on 
the  facts  alleged  in  the  answer  by  sec.  8444  of  the  Code  of  Alabama.  Morris^ 
Executors  v.  Gilmer  (1\  28  U.  S.  App.  168  (5th  Cir.) ;  TouLMiN,  J.,  1894 ; 
Morris'  Executors  v.  Gilmer  (-?),  23  U.  S.  App.  574  (5th  Cir.) ;  Toulmin,  J., 
1894. 

6.  Laches,  186-187. 

136.  When  the  Defence  of,  is  Sustained.— If  the  bill  fails  to  show  dis- 
tinctly the  time  when  the  alleged  fraud  was  discovered  and  what  the  dis- 
covery was,  and  neither  the  bill  nor  the  proof  shows  that  the  delay  was  con- 
sistent with  the  requisite  diligence,  the  defence  of  laches  must  besustained. 
Ware  v.  Galveston  City  Co.,  146  U.  S.  102  ;  Blatchford,  J.,  1892. 

187.  Cannot  be  Set  up  Against  the  Government. — ^When  the  government 
has  a  direct  jDecuniary  interest  in  the  subject-matter  of  the  litigation  the 
defence  of  stale  claim  and  Laches  cannot  be  set  up  as  a  bar.  San  Pedro 
A  C.  D.  A.  Co.  V.  U.  S.,  146  U.  S.  120 ;  Brewer,  J.,  1892. 

7,  Generally,  13^147. 

138.  Eqxdty  Practice  Not  Under  State  Rules.— Where  a  statute  creates  a 
right,  the  United  States  courts  will  enforce  it  as  far  as  practicable,  in 
accord  with  the  practice  of  the  state  courts,  but  in  Federal  courts  the  dis- 
tinction between  law  and  equity  must  be  maintained,  and  the  equity  practice 
of  the  United  States  courts  is  not  regulated  by  state  statutes.  Leighton  v. 
Young,  10  U.S.  App.  298  (8th  Cir.)  ;  Caldwell,  J.,  1892. 

139.  Bound  hy  IiOgal  Statutes  of  Limitation. — Federal  courts  sitting  in 
equity  consider  themselves  bound  by  the  statutes  of  limitations  that 
govern  courts  of  law  in  like  cases ;  and  in  general  the  court  will  not  set 
aside  a  fraudulent  transaction  where  a  party  has  remained  quiescent  for  a 
period  longer  than  that  fixed  by  the  statute  of  limitations.  Percy  v.  Cock- 
rilVs  Executor,  10  U.  S.  App.  574  (8th  Cir.) ;  Sanborn,  J.,  1893. 

140.  When  Demand  before  Suit  is  Unnecessary.— In  a  suit  in  equity  to 
recover  from  a  town  the  amount  receive<l  by  its  agent  in  consideration  of 
a  sale  of  bonds  that  were  held  to  be  unlawfully  issued,  and  to  compel 
an  assignment  for  the  complainant*s  use  of  the  obligation  held  by  the  town 
against  the  sureties  of  the  defaulting  agent,  a  demand  is  not  necessary,  aiid 
the  suit  in  equity  could  have  been  brought  before  demand  and  before  the 
termination  of  an  action  at  law  upon  the  bonds.  Merrill  v.  MoniiceHo,  34 
U.  S.  App.  615  (7th  Cir.) ;  Woods,  J.,  1896. 

141.  When  Demand  Before  Suit  is  Unnecessary— Trust.— In  the  case 
of  an  implied  or  constructive  trust,  where  there  has  been  no  fraudulent 
concealment  of  the  cause  of  action,  it  seems  to  be  settled  that  a  demand 
before  suing  is  not  necessary,  and  lapse  of  time  is  as  complete  a  bar  inequity 
as  at  law.    MerriU  v.  Monticello,  34  U.  S.  App.  615  (7th  Cir.);  Woods,  J.,  1896. 

142.  Plaintiff  in  Foreclosure  is  Bound  to  Take  Notice  of  an  Inter- 
vention Against  tha  Beceiver.— The  complainant  in  a  foreclosure  suit 
is  bound  to  take  notice  of  an  intervention  against  the  receiver.  If  he  fail  to 
do  so,  or  to  procure  rehearing,  or  show  objections  to  the  decree,  he  cannot  on 
appeal  therefrom  object  that  he  was  not  made  a  party.  Central  Trust  Co, 
of  N.  Y.  V.  Madden,  25  U.  S.  App.  430  (4th  Cir.) ;  Fuller,  C.  J.,  1895. 
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1^  In  Suit  by  the  Government  Against  an  Officer,  Counter-claims 
Must  be  first  Made  on  the  Treasury  .—Under  §  U51  of  the  Rev.  Stat., 
when  an  action  is  brouglit  by  the  United  States  on  the  bond  of  an  oflScer, 
claims  for  payment  on  account  cannot  be  made  unless  first  presented  to  the 
treasury.  Alexander  v.  United  States,  15  U.  S.  App.  158(9thCir.) ;  Gilbert, 
J.,  1893. 

144.  Application  of  Money  Paid  into  Court.— Upon  rendering  a  decree 
for  the  state  to  recover  the  amount  of  a  tax  with  interest  at  Sie  rate  of 
twelve  per  cent.,  issued  pursuant  to  a  statute,  a  sum  tendered  and  paid  into 
cmrt  by  the  defendant  for  part  of  that  amount  and  interest  thereon  is  to 
be  applied  to  the  payment  of  both  principal  and  interest  of  the  sum  so  ad- 
mitted to  be  due  ;  interest  is  to  be  computed  on  the  rest  of  the  principal,  until 
the  date  of  the  decree,  at  the  rate  of  twelve  per  cent. ;  and  from  that  date 
interest  on  the  lawful  amount  of  the  decree  is  to  be  computed  at  the  ordinary 
rate  of  six  percent.  Maaaachusettsw.  Western  Union  Tel.  Co.;  Western  Union 
7W.  Co.  V.  Massachusetts,  141  U.  S.  40 ;  Gray,  J.  (Field,  Harlan,  JJ.,  Dist.), 

\m. 

145.  Where  Title  is  in  Dispute,  the  Question  may  be  Beferred  to  a 
Court  of  Iiaw. — Where,  in  a  partition  suit,  the  title  is  in  dispute,  the  court 
may  direct  an  issue  at  law  to  decide  the  question.  Errors  committed  in 
the  action  at  law  must  be  removed  and  corrected  onl^  in  the  court  which 
ordered  the  suit,  but  where  such  action  is  brought  simply  by  leave  of  the 
court,  errors  must  be  corrected  in  an  appellate  court.  Brown  v.  Cranberry 
Iron  and  Coal  Co.,  25  U.  S.  App.  107  (4th  Cir.);  Morris,  J.,  1895. 

14$.  Court  may  Allow  Trustee  Compensation  for  Services.— It  is  a 
general  rule  in  equity  that  a  court  may  allow  proper  compensation  for  services 
rendered  bv  a  trustee.  Smith  v.  Worthington's  Admr.,  10  U.  S.  App.  616 
(8th Cir.);  Shiras,  J.,  1893. 

147.  When  a  Party  Cannot  Discontinue  as  of  Right.— By  a  decree  on 
the  merits,  the  party  defendant  acquires  such  an  interest  in  the  suit  that  tlie 
complainant  cannot  discontinue  as  of  right.  In  order  to  obtain  an  order 
allowing  such  discontinuance,  if  such  an  order  can  ever  properly  be  entered 
after  an  interlocutory  decree,  some  equity  therefor  must  be  shown.  Gamer 
T.  Second  National  Bank  of  Providence,  88  U.  S.  App.  91  (Ist  Cir.) ;  Putnam, 
J.,  1895. 

EQUITIES. 

See :  Cut-oflf :  Negotiable  Instruments,  23. 

"  EQUIVALENTS." 

See :  Patents,  12. 

EBBOB,  WHAT  ASSIGNABLE  AS,  64. 

See  also:  Appeai^,  21-23. 

Circuit  Court,  24. 

Circuit  Court  op  Appeals,  116-126. 

Equity,  69. 

Error,  Writ  op. 

I.  GENERAL  RULES,  1-15. 

n.  ERROR  IN  CHARGE  OF  JUDGE,  16-26. 
in.  REFUSAL  OF  JUDGE,  27^3. 
IV.  ADMISSION  AND  REJECTION  OF  EVIDENCE,  44-51. 

V.  HARMLESS  ERROR,  52-69. 
VI.  FINDING  OF  JURY,  60-64. 

I.  GENERAL  RULES,  1-15. 

1.  Will  not  be  Heard  when  no  Exception  was  Taken.—An  assign- 
ment of  error  cannot  be  taken,  when  no  exceptions  have  been  made  to  a 
refusal  of  a  trial  judge  to  charge  as  requested.  Crane  Elevator  Co.  v.  Lippert, 
24  U.  S.  App.  176  (7th  Cir.) ;  Baker,  J.,  1894. 
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3.  Assignment  should  be  Speciflo  and  Pointed.— Under  the  ordinarr 
rule  of  appeals,  an  assignment  of  error  so  broad  that  the  court  lias  to  search 
through  the  record  to  find  out  what  is  intended  to  be  assigned  will  not  be 
considered.  The  Circuit  Court  of  Api)eals  may,  however,  consider  a  palpable 
error  even  upon  very  inartificial  assignments.  Gregory  v.  Pike,  33  U.  S. 
App.  76  (Ist  Cir.) ;  Putnam,  J.,  1895. 

8.    Federal  Judges  not  Controlled  in  Charge  by  State  JLaws. — If  the 

law  is  correctly  laid  down,  and  if  the  jury  are  left  free  to  consider  the  evi- 
dence for  themselves,  an  assignment  of  error  cannot  be  sustained  because 
the  judge  expresses  himself  as  impressed  in  favor  of  the  one  party  or  the 
other.  Federal  judges  are  not  controlled  in  charging  the  jury  by  state  laws. 
Rev.  Stat.,  §  914.     Lincoln  v.  Potuer,  151  U.  S.  436  ;  Shiras,  J.,  1894. 

4.  Charge  Requested  Must  be  Law  Applicable  to  the  Case.— In  a 

trial  for  a  crimmal  offence  the  refusal  to  give,  when  requested,  a  correct  legal 
proposition  does  not  constitute  error,  unless  there  be  evidence  rendering  the 
legal  theory  applicable  to  the  case.  Coffin  v.  United  States ^  162  U.  S.  664 ; 
White,  J.,  1896. 

5.  Rendering  Judgment  without  a  Hearing.— An  Issue  on  attachment 
was  tried  by  a  jury  and  found  for  the  plaintiff.  A  new  trial  wbs  granted, 
and  on  motion  to  vacate  the  attachment,  tlie  court  held  the  affidavit  insuffi- 
cient ;  whereupon  plaintiff  moved  to  amend,  which  was  not  allowed  by  the 
court  on  the  ground  that,  from  the  recollection  of  the  evidence  on  the  jurj- 
trial,  the  amendment  would  not  be  in  furtherance  of  justice.  Held,  error. 
Salmon  v.  MUla,  4  U.  S.  App.  101  (8th  Cir.) ;  Shiras,  J.,  1893. 

6.  Cannot  be  Based  on  a  Single  Sentence  of  Charge.— Itisnotproi^or 
to  assign  a  single  sentence  from  a  charge  as  error,  on  the  ground  that  it  in- 
correctly states  the  law  because  it  does  not  contain  all  the  (qualifications 
necessary  for  the  accurate  statement  of  the  particular  proposition  to  which 
it  relates.  Chicago,  St,  Paul,  M.  <fc  O.  Ry.  Co.  v.  Gilbert,  10  U.  S.  App.  375 
(8th  Cir.) ;  Shiras,  J.,  1892. 

7.  Questions  Heviewablo  on.— Where  issues  of  fact  are  submitted  to  the 
Circuit  Court  of  the  United  States  and  the  finding  is  general,  nothing  is  open 
to  review  by  the  losing  party  under  a  writ  of  error  except  the  rulings  of  the 
Circuit  Court  in  the  progress  of  the  trial,  and  these  do  not  include  the 
general  finding  of  the  court,  nor  the  conclusions  of  the  court  embodied  in 
the  general  finding.  Searcy  County,  Arkansas,  v.  Thompson,  27  U.  S.  App. 
715  (8th  Cir.) ;  Thayer,  J.  (Sanborn,  J.,  Dist.),  1895. 

8.  Assignable  upon  Orders,  not  Opinions  of  Court.— Error  is  assign- 
able upon  an  order  or  ruling,  but  not  upon  the  opinion  of  a  court  or  the  rea- 
sons given  for  a  ruling.  Russell  v.  Kern,  34  U.  S,  App.  90  (7th  Cir.) ;  Woods, 
J.,  1895. 

9.  Cannot  Beview  Finding  of  Facts.— Tliis  court  cannot  review  the  facts 
but  must  take  the  finding  of  facts  made  by  the  court,  general  as  it  may  Ih>, 
for  the  facts  upon  which  to  apply  the  law.  Bhodes  v.  U.  S,  National  Bank, 
24  U.   S.  App.  007  (7th  Cir.) ;  Bunn,  J.,  1895. 

10.  The  Only  Question.— The  plaintiff  and  defendant  stipulated  to  refer 
their  case  to  a  referee  appointed  by  the  court,  who  should  talce  evidence  and 
report  the  same  to  the  court,  with  his  conclusions  of  fact  and  law.  It  m'&s 
further  agreed  that  either  party  might  except  to  his  report,  and  that  the 
right  of  the  parties  should  in  all  respects  be  as  though  the  said  action  was  one 
in  th-3  provisions  of  section  5222  of  the  Revised  Statutes  of  the  State  of  Ohio. 
The  plaintiff  in  error  excepted  to  the  report  and  the  exception  was  over- 
ruled, whereupon  he  sued  out  a  writ  of  error.  Held,  that  the  only  question 
presented  by  tne  writ  of  error  was  whether  there  was  any  error  of  law  in  tlie 
judgment  of  the  court  below,  upon  the  facts  found  by  the  referee,  and  thai 
the  facts  were  sufiicient  to  support  the  judgment  rendered  by  the  court. 
Shipman  v.  Ohio  Coal  ExcJiange,  37  U.  S.  App.  471  (6th  Cir.) ;  LURXOX,  J., 
1895. 
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11.  To  a  Judgment  of  Supreme  Conrt  of  District  of  Columbia.— A 
writ  of  error  does  not  lie  to  a  judgment  of  the  Supreme  Court  of  the  District 
of  Columbia,  denying  a  writ  of  mandamus  to  the  Postmaster  General  to 
compel  him  to  readjust  the  salary  of  a  postmaster,  when  the  additional 
amount  to  become  due  him  would  be  less  than  (5,000 ;  and  this  is  not  affected 
bj  the  fact  that  many  similar  claims  for  relief  exist,  in  which  the  aggre^rate 
amount  involved  is  $100,000.  U.  S,  ex  rel,  Trask  v.  Wanamaker,  147  U.  S. 
U9;  Fuller,  C.  J.,  1803. 

12.  Where  Proper :  District  of  Columbia. — A  writ  of  error  is  the  proper 
form  of  bringing  up  to  the  Supreme  Court  of  the  United  States  an  order  of  the 
Supreme  Court  of  the  District  of  Columbia  admitting  a  will  to  probate. 
CampbeU  v.  Porter,  102  U.  S.  478 ;  Gray,  J.,  1896. 

13.  Writ  of  Error  gives  Circuit  Court  of  Appeals  Jurisdiction.— Cases 
at  law  can  be  brought  to  the  Court  of  Appeals  only  by  writ  of  error,  and 
where  the  proceedings  below  were  by  mandamus  and  the  judgment  of  the 
court  was  one  awarding  a  peremptory  writ  of  mandamus,  and  all  the  pro- 
ceedings taken  were  expressly  for  an  appeal,  held^  that  the  Court  of  Appeals 
had  no  jurisdiction  to  consider  the  case,  and  that  the  fact  that  the  super- 
sedeas bond  given  recnted  that  the  defendants  in  the  court  below  had  pre- 
sented a  writ  of  error  to  the  Court  of  Appeals  to  reverse  the  judgment,  and 
the  condition  of  the  bond  was  that  the  defendants  should  prosecute  their 
writ  of  error  to  effect,  and  answer  all  damages  and  costs,  cx>uld  not  supply 
the  place  of  a  writ  of  error,  which,  in  the  theory  of  the  law,  issues  out  of  the 
Court  of  Appeals.  Muhlenberg  County,  Kentucky ,  v.  Dyer,  81  U.  S.  App.  109 
(6th  Cir.);  K^ft,  J.,  1805. 

14.  To  Review  Circuit  Court.— In  an  action  at  law,  tried  without  a  jury, 
the  Supreme  Court  of  the  United  States,  upon  writ  of  error,  reversed  the 
Circuit  Court,  and  ordered  the  cause,  remanded  and  "judgment  entered  for 
the  plaintiff  on  the  findings."  The  question  for  what  sum  judgment  should 
be  given  was  not  before  the  Supreme  Court,  and  its  mandate  left  the  Circuit 
Court  at  liberty,  not  onl^r  to  make  the  computation  of  interest,  but  also  to 
determine  the  rule  or  principle  by  which  the  computation  should  be  gov- 
erned. The  Circuit  Court  proceeded  to  enter  judgment  on  the  mandate  for 
an  amount  claimed  to  be  erroneous.  On  appeal  to  the  Circuit  Court  of  Ap- 
peals, it  was  held  that  the  judgment  granted  was  the  first  determination  of 
any  court  of  the  disputed  question,  and  was  subject  to  review  in  the  same 
manner  as  if  it  liad  been  the  first  judgment  in  the  case,  and  was,  therefore, 
under  the  act  of  March  8,  1891,  26  Stat.  828,  c.  517,  properly  in  this  court. 
Metcalf  V.  City  of  Watertown,  34  U.  S.  App.  107  (7th  Cir.) ;  Woods,  J.,  1895. 

15.  Section  1011  Bev.  Stat.  Construed.— Section  1011  of  the  Revised  Stat- 
utes, as  amended  by  the  act  of  Fob.  18,  1875,  c.  80,  providing  that  there  shall 
be  no  reversal  by  the  Supreme  Court  upon  a  writ  of  error  **  for  error  in  ruling 
any  plea  in  abatement,  other  than  a  plea  to  the  jurisdiction,"  does  not  forbid 
the  review  of  a  decision,  even  on  a  plea  in  abatement,  of  any  question  of  the 
jurisdiction  of  the  court  below  to  render  judgment  against  the  defendant, 
though  depending  on  the  sufficiency  of  the  service  of  the  writ.  Ooldey  v. 
Morning  News,  156  U.  S.  518 ;  Gray,  J.,  1895. 

II.  ERROR  IN  CHARGE  OF  JUDGE,  16-26. 

16.  Instruction  of  Judge. — Where  a  railroad  for  which  a  receiver  has  been 
appointed  is  practically  managed  and  controlled  by  the  agents  and  employes 
of  the  company,  and  the  receiver  s  function,  as  to  business  with  connecting 
lines,  is  restricted  to  the  receipt  of  its  share  of  the  net  earnings,  and  when 
a  passenger  who  receives  an  injury  while  being  transported  upon  it  to  a  con- 
necting hne  brings  an  action  against  the  company,  there  is  no  error  in  in- 
structing the  jury  that  if  they  shall  find  the  company  guilty  of  negligence 
their  verdict  wilfbe  against  it.  Pennsylvania  R,  Co.  v.  Jones,lob  U.  S.  333 ; 
Shiras,  J.,  1894. 

17.  Will  not  Iiie  for  Surplusage  in  Charge.—In  the  trial  of  a  cause,  the 
court,  after  giving  its  decision  upon  an  is3ue,  gave  its  opinion  upon  the  man- 
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ner  in  which  it  would  liave  decided  the  issue  under  other  circumstances. 
Hddf  that  this  was  not  such  error  as  could  be  reviewed  in  the  Supreme 
CoxLTt  of  the  United  States.  Central  Pacific  BaUroad  Co.  v.  California,  163 
U.  S.  91 ;  Fuller,  C.  J.,  1895. 

18.  This  Charge  was  Proper. — ^Where  the  accused  was  a  witness  in  his  own 
behalf  the  following  instruction  was  proper :  **  The  defendant  goes  upon  the 
stand  before  you,  and  he  makes  his  statement ;  tells  his  story.  Above  all 
things  in  a  case  of  this  kind  you  are  to  see  whether  that  statement  is  corrob- 
orated substantially  and  reliably  by  tlie  proven  facts  ;  if  so,  it  is  strength- 
ened  to  the  extent  of  its  corroboration.  If  it  is  not  strengthened  in  that  way 
you  are  to  weigh  it  by  its  own  inherent  truthfulness,  its  own  inherent  prov- 
ing power  that  may  belong  to  it.'*  Johnson,  alias  Overton,  v.  U.  S,,  157  U.  S. 
820;  Brewer,  J.,  1895. 

19.  Bemarks  of  Judge  to  a  Juror.— It  is  not  error  for  a  trial  judge  to  tell 
one  of  the  jurors  that  it  was  his  duty  to  agree  with  his  fellow- jurors  in  find- 
ing a  certain  verdict  where  it  appears  from  the  case  that  the  judge  should 
liave  directed  all  the  jurors  to  arrive  at  that  very  verdict.  W,  B,  Orimes  Dry 
Goods  Co,  V.  Malcolm,  19  U.  S.  App.  229  (8th  Cir.) ;  Caldwell,  J.,  1893. 

20.  Instruction  to  Jury  as  to  Issue.— In  an  action  for  personal  injuries  re- 
sulting from  a  frog's  not  being  properly  blocked, — ^an  allegation  upon  which 
the  plaintiff  rests  his  case, — ^an  instruction  to  the  jury,  that  the  issue  was 
whether  it  was  properly  blocked  at  the  time  of  iniurv,  is  not  reversible  error, 
when  the  court  further  instructed  that  there  could  be  no  recovery  if  the  frog 
had  originally  been  blocked  but  became  defective  by  use  or  accident ;  es- 

Eecially  if  the  defendant  rests  his  entire  case  on  the  fact  that  it  was  properly 
locked  at  the  time.  The  court  may  also  assume  that  it  was  negligence  per 
se  to  maintain  such  a  frog,  and  to  claim  reversible  error  the  defendant  must 
object  to  it.  Union Pac,  Ry.  Co,  v.  James,  12  U.  S.  App.  482  (8th  Cir.); 
Thayer,  J. ,  1893. 

21.  Bequiring  Separate  Verdict  where  Claims  have  been  Consoli- 
dated.— Wliere  the  defendant  in  an  action  against  a  railway  company  moves 
that  a  number  of  claims  pending  against  it  by  members  of  the  same  familv 
for  personal  injuries  sustained  in  the  same  accident  should  be  consolidateil, 
and  that,  if  a  verdict  be  found,  there  shall  be  but  one  verdict,  he  cannot  after- 
wards complain  of  the  consolidation  as  it  was  brought  about  by  himself. 
And  as  it  is  impossible  to  determine  what  part  of  the  sum  recovered  belongs 
to  each,  there  is  no  error  in  requiring  separate  verdicts.  Union  Pacific  Ry. 
Co,  V.  Jones,  4  U.  S.  App.  115  (8th  Cir.);  Shiras,  J.,  1892. 

22.  Peremptory  Instruction. — ^When  negligence  on  the  part  of  the  defendant 
is  so  clearly  shown  that  a  verdict  in  his  favor  would  be  set  aside,  the  court 
may  instruct  the  jury  that  the  only  question  for  them  to  consider  is  the  one 
of  damages.  Union  Pacific  R.  Co.  v.  McDonald,  152  U.  S.  262 ;  Hablan, 
J.,  1894. 

23.  Misleading  Charge. — General  remarks  in  the  course  of  a  charge,  while 
they  may  tend  to  show  that  the  court  really  entertains  sound  views  of  the 
law,  do  not  extract  the  vice  of  erroneous  instruction,  positive  in  its  terms, 
directing  the  jury  to  allow  damages  on  a  wrong  basis.  St.  Louis  Iron  M.  A 
S.  Ry,  Co.  V.  Needham,  10  U.  S.  App.  839  (8th  Cir.) ;  Sanborn,  J.,  1892. 

See  St.  Louis  &  S.  F.  Ry.  Co.  t.  Fair,  66  F.  R.  1000. 

24.  Duty  of  Insolvent  Debtor  Stated. — ^It  is  not  reversible  error  for  the 
court  to  charge  the  jury  that  it  was  the  duty  of  an  insolvent  debtor  to  make 
an  assignment  of  his  property  for  the  benefit  of  his  creditors.  Baer  v.  Rooks, 
4  U.  S.  App.  399  (8th  Cir.) ;  Caldwell,  J.,  1892. 

25.  Other  Theories  Equally  Probable.— In  an  action  for  loss  due  to  negli- 
gence of  another,  wliere  the  jurv  has  been  instructed  to  find  for  the  plaintiff 
if  the  loss  was  due  to  the  defendant's  negligence,  and  that  the  burden  was  on 
the  plaintiff  to  show  that  fact,  it  is  not  error  to  refuse  to  charge  that  defend- 
ant must  win  if  there  are  other  theories  of  the  cause  of  the  loss  equally  as 
probable  as  the  plaintiff's  theory.  Southern  Bdl  Tel.  Co.  v.  Watts,  25  U.  S. 
App.  214  (4th  Cir.) ;  MORRIS,  J.,  1895. 
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26.  Homicide. — An  instruction  on  the  trial  of  a  person  indicted  for  murder, 
whereby  the  verdict  of  guilty  of  murder  or  manslaughter  turns  alone  upon 
an  inquiry  as  to  the  way  in  which  the  killing  was  done,  is  Jield  to  be  reversible 
error.    Brown  v.  U.  &'.,  159  U.  S.  100  ;  Harlan,  J.,  1895. 

ni.  BEFUSAL  OF  JUDGE,  27-43. 

27.  Beftisal  to  Quash  an  Indictinent.->The  refusal  to  quash  an  indictment 
is  not  generally  assignable  for  error.  Durland  v.  U,  S,,  161  U.  S.  300 ; 
Bbewer,  J.,  1896. 

28.  To  Charge  as  to  the  Credibility  of  a  Witness.— A  refusal  of  the  court 
to  instruct  the  jury  respecting  the  credibility  of  witnesses  and  the  weiglit 
of  evidence  is  error.  Louisville  <fc  Nashville  R.  Co,  v.  Ward,  18  U.  S.  Add. 
C83  (7th  Cir.);  Woods,  J.,  1894.  ^^ 

29.  Discretion  as  to  Summoning  Witness,  not  Bevie wabl  e  .—In  the  trial 
of  a  person  accused  of  crime  the  exercise  by  the  trial  court  of  its  discretion 
to  direct  or  refuse  to  direct  witnesses  for  the  defendant  to  be  summoned  at 
the  expense  of  the  United  States  is  not  subject  to  review  by  the  Supreme 
Ck)urt.    Goldaby,  alias  Cherokee  Bill,  v.  C7. 8,,  160  U.  S.  70  ;  White,  J.,  1895. 

SO.  BeAisal  to  Charge  in  Begard  to  Non-existing  Matter  is  not 
Error. — A  request  to  charge  the  jury  that  they  must  consider  a  particular 
custom  was  properly  refused  where,  in  fact,  no  such  custom  existed.  Louis- 
riUe  and  NashmUe Eailroad  Company  v.  Kelly y  24  U.  S.  App.  103  (7th  Cir.) ; 
Woods,  J.,  1894. 

31.  Beftisal  to  Charge  Irrelevant  Matter.— R,  a  passenger  on  the  defend- 
ant's railroad,  was  forcibly  ejected  by  the  conductor,  on  the  plea  that  the 
mileage  ticket  presented  for  passage  was  not  bought  by  him.  K.  signed  his 
name  upon  the  ticket  in  the  presence  of  the  conductor  as  required.  The 
jad^e  refused  to  charge  as  requested  by  the  company  that  railroad  com- 
panies have  the  right  to  issue  non-transferrable  tickets  with  reasonable  con- 
ditions attached,  and  in  regard  thereto  to  issue  reasonable  instructions  to 
conductors,  like  those  shown  to  have  been  issued  to  its  conductors.  Held, 
no  error.  The  instruction  was  too  remote  and  intangible  to  be  availing. 
The  extent  of  the  injury  to  the  passenger  in  no  manner  depended  upon  the 
intentions  or  good  faith  of  the  conductor.  It  was  material  to  consider  only 
what  was  done  by  the  one  and  suffered  by  the  other.  Pittsburgh,  etc.  By. 
Co.  V.  Buss,  34  U.  S.  App.  14  (7th  Cir.)  ;  Woods,  J.,  1895. 

^.  Particular  Instructions  Beflised. — In  a  trial  for  a  criminal  offence 
instructions  requested  may  be  properly  refused  when  fully  covered  by  the 
{general  chiurge  of  the  court.  Coffln  v.  United  States,  162  U .  S.  064 ;  White, 
J.,  1896. 

S>.  Not  Submitting  Matter  in  Issue.— In  a  suit  for  personal  injuries 
caused  by  the  fall  oi  a  scaffolding  on  which  the  plaintiff  worked,  where  the 
court  charged  that  it  fell  because  it  had  not  been  sufficiently  fastened  by  the 
plaintiff^s  fellow-servant,  for  which  defendant  was  not  responsible,  and  the 
jury  rendered  a  verdict  for  plaintiff,  it  was  held  reversible  error,  as  the  court 
did  not  submit  any  matters  at  issue  between  the  parties.  Herman  v.  Camp- 
hdl,  12  U.  S.  App.  530  (8th  Cir.)  ;  Shiras,  J.,  1893. 

34.  Not  Giving  Instructions  not  Asked  for.— A  party  will  not  be  heard 
to  complain  of  an  error  committed  at  his  instance,  in  a  case  where  the  evi- 
dence is  such  as  to  warrant  a  re<^uest  for  a  peremptory  instruction  to  find 
for  defendant.  A  failure  to  ask  it  will  preclude  a  party  from  assigning  as 
error  that  the  court  allowed  it  to  go  to  the  jury  for  determination.  Little 
Bock  &  M.  B.  Co.  V.  Moseley,  12  U.  S.  App.  514  (8th  Cir.) ;  Thayer,  J.,  1893. 

33.  Matters  of  Discretion— Appointment  of  Beceiver.— A  motion  for 
the  appointment  of  a  receiver  is  aadressed  to  the  discretion  of  the  court,  and 
its  action  in  refusing  it  cannot  be  assigned  as  error.  Eastern  Build: ng  and 
Loan  Associations,  Denton, SI  U.  S.  App.  187  (6th  Cir.) ;  Sevkrens,  J.,  1895. 
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38.  Denial  of  New  Trial.— The  denial  of  a  motion  for  a  new  trial  cannot  be 
assigned  for  error  on  appeal.  Holder  v.  U.  S,,  150  U.  S.  01 ;  Fulleb,  C  J., 
1893. 

37.  BefUsal  to  AUow  Leading  Questions.— Where  an  attachment  is  levied 
on  the  ground  that  defendants  have  disposed  of  their  property  in  fraud  of 
creditors,  and  a  third  person  intervenes,  claiming  the  attached  property 
under  an  assignment  for  the  benefit  of  creditors,  it  is  within  the  discretion 
of  the  court  on  a  trial  for  intervention  to  refuse  to  allow  plaintiff  to  put  lead- 
ing questions  to  the  assignors.  Sanger  v.  Flow,  4  U.  S.  App.  32  (8th  Cir.); 
Caldwell,  J.,  1891. 

38.  Exclusion  of  Improper  Question.— It  is  not  allowable  to  embrace  in 
one  question  several  conditions  not  required  with  one  that  is  required  by 
the  contract,  and,  when  it  is  excluded,  to  claim  error  on  the  ground  that  it 
embraced  a  condition  contemplated  by  the  contract.  U.  S.  Sugar  Refincrtf 
V.  Providence S.  &  O.  P.  Co.,  18  U. S.  App.  603  (7th  Cir.);  Jenkins,  J.,  1894. 

39.  Permitting  Leading  Questions.— There  was  no  error  in  permitting 
medical  witnesses  testifying  in  behalf  of  the  plaintiff  to  be  asked  whether  th^ 
examinations  made  by  them  wore  made  in  a  superficial  or  in  a  careful  and 
thorough  manner,  for  a  court  of  error  will  not  notice  an  exception  to  tho 
conduct  of  a  trial  court  in  permitting  leading  questions,  except  where  such 
conduct  is  a  plain  case  of  tlie  abuse  of  discretion.  Northern  Pacific  B.  Co. 
V.  Urlin,  153  U.  S.  271 ;  Shiras,  J.,  1895. 

40.  Particular  Fact  Bef\ised,  General  BiQe  Correctly  Giyen.- In  a 
trial  for  a  criminal  offence,  when  the  charge  as  a  whole  correctly  conveys  to 
the  jury  the  rule  by  which  they  are  to  determine  from  all  the  evidence  the 
c^uestion  of  intent,  it  was  not  error  to  refuse  the  request  of  the  defendant  to 
single  out  the  absence  of  one  of  the  several  possible  motives  for  the  oommi^^- 
sion  of  the  offence  and  instruct  the  jury  as  to  the  weight  to  be  given  to  such 
particular  fact  independent  of  the  other  proof  in  the  case.  Co]ji7i  v.  United 
States,  163'U.  S.064;  White,  J.,  1896. 

41.  Beflisal  to  Order  Verdict.— At  the  close  of  the  evidence,  the  defendant 
moved  the  court  to  direct  a  verdict  in  his  favor  because  under  all  the  evi- 
dence the  plaintiff  was  not  entitled  to  recover.  Held,  that  as  the  record  showed 
no  evidence  by  which  the  plaintiff  was  entitled  to  recover,  the  refusal  of  the 
court  to  give  the  instruction  asked  was  error.  Gulf,  Colorado  and  Santa  Fe 
Ry.  V.  James,  4U.  S.  App.  19  (8th  Cir.);  Nelson,  J.,  1891. 

42.  Heftisal  to  Permit  Withdrawal  of  Counterclaim.— A  counter- 
claim set  up  matter  entirely  distinct  and  independent  from  the  cause  (f 
action  of  the  plaintiff  and  inno  respect  involved  an  inquiry  into  the  merits 
thereof.  No  evidence  was  offered  in  respect  to  the  matter  alleged  in  the 
counterclaim  and  the  verdict  directed  dicl  not  conclude  the  defendant  in  any 
future  action  from  litigating  these  matters.  Held,  that  the  defendants  were 
not  prejudiced  by  the  refusal  of  the  trial  judge  to  permit  them  to  withdraw 
the  counterclaim.  Ouggenfieim  v.  Kirchhofer,  26  U.  S.  App.  604  (2d  Cir.j ; 
Wallace,  J.,  1895. 

43.  From  &n  Unauthorized  Correction  of  an  Order. — ^A  motion  by  a 
defendant  to  dissolve  a  temporary  injunction  was  denied  by  the  trial  court. 
Thereafter  the  defendant  moved  that  the  order  be  amended,  which  motion 
was  granted.  Subsequently  an  appeal  was  taken  as  to  that  portion  of  the 
amended  order  which  continued  the  injunction.  Held,  that  though  the 
order  w^as  amended  on  the  request  of  the  defendant,  yet  the  latter  by  no 
means  assented  to  the  correctness  of  the  amended  order,  and  therefore  hv 
had  a  right  to  an  appeal.  Chicago  Dollar  Directory  Co.  v.  Chicago  Directory 
Co.  (1),  24  U.  S.  App.  525  (7th  Cir.) ;  Baker,  J.,  1895. 

IV.  ADMISSION  AND  REJECTION  OF  EVIDENCE,  44-51. 

44.  Admission  of  Harmless  ETidence.— Where  the  evidence  received  is 
of  no  importance,  and  its  reception  harmless,  its  admission  is  not  error. 
Guggenheim  v.  Kirchhofer,  26  U.  S.  App.  664  (2d  Cir.) ;  Wallace,  J.,  1895. 
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45.  Admission  of  Evidenoe.— The  state  coui-t,  on  the  trial  of  the  plaintiff 
in  error  tor  murder,  permitted  to  be  read  ia  evidence  the  testimony  of  a 
witness  taken  in  the  presence  of  the  accused  at  a  preliminary  hearing,  read 
to  and  signed  by  the  witness,  the  prosecuting  officer  alleging  that  the  wit- 
ness was  oeyond  the  jurisdiction  of  the  court,  and  that  his  attendance  could 
not  be  procured.  The  bill  of  exceptions  to  its  allowance  was  not  presented 
to  the  trial  judge  for  signature  until  two  weeks  after  sentence,  after  refusal 
of  a  new  trial,  and  after  appeal.  The  record  not  disclosing  the  nature  or 
effect  of  the  evidence,  held,  that  there  was  nothing  in  the  record  to  author- 
ize the  court  to  convict  the  Supreme  Court  of  the  state  of  error  in  regard 
thereto.    Murray  v.  Louisiana,  1^  U.  S.  101 ;  Shibas,  J.,  1896. 

tf.  Admission  of  Irrelevant  Evidence. — ^In  an  action  against  a  railroad 
for  the  death  of  a  switchman,  the  trial  judge  admitted  in  evidence  a  citv 
ordinance  providing  for  flagmen  at  crossings.  Held,  error,  because  sucn 
ordinance  was  not  enacted  for  the  purpose  of  protecting  employes  of  the 
company,  but  for  the  protection  of  the  public.  Kansas  City,  Fort  Scott,  and 
Memphis  R.  R.  Co.  v.  Kirksey,  22  U.  S.  App.  94  (6th  Cir.)  ;  Taft,  J.,  1894. 

47.  Exclusion  of  Affidavits.— Where  the  trial  court,  on  a  motion  for  a 
new  trial,  excluded  affidavits,  and  in  passing  upon  the  motion,  did  not  ex- 
ercise any  discretion  as  to  the  matters  stated  therein,  the  api>ellate  court 
will  consider  the  admissibility  of  the  affidavits.  Clyde  Mattox  v.  U.  S,,\A^ 
U,  S.  140  ;  FuuLER,  C.  J.,  1892. 

48.  Szclusion  of  Essential  Affidavits.— On  the  trial  of  a  person  indicted  for 
murder,  after  the  jury  had  retired  and  before  verdict,  statements  injurious 
to  the  defendant  were  made  to  the  jurors.  Affidavits  by  the  jurors  to  this 
effect  were  material  on  the  consideration  of  a  motion  for  a  new  trial  and 
their  exclusion  was  reversible  error.  Clyde  Mattox  \.  U,  S.,  l^U.  S.  140; 
Fuller,  C.  J.,  1892. 

49.  Improper  Use  of  Evidence. — Where  evidence  legally  inadmissible  is 
admitted  over  objection,  or  where  it  is  admitted  for  one  purpose,  the  mere 
fact  that  its  admission  was  not  objected  to  at  the  time  does  not  authorize 
its  use  for  other  purposes,  for  which  it  could  not  be  legally  admitted,  or  where 
counsel  makes  assertions  of  which  no  evidence  is  properly  before  the  jurv, 
in  such  a  manner  as  to  prejudice  the  opposing  party — all  these,  when  duly 
excepted  to,  are  grounds  for  reversal.  Waldron  v.  Waldron,  156  U.  S.  361 ; 
Whttb,  J.,  1895. 

^  Bejection  of  Immaterial  Evidence. — ^The  rejection  of  evidence  imma- 
terial to  the  result  does  not  constitute  reversible  error.  Runkle  v.  Bumham, 
153  U.  S.  216 ;  White,  J.,  1894. 

51.  Error  as  to  Question  of  Fact.— Error  as  to  a  question  of  fact  is  not 
l^und  for  reversal  on  writ  of  error,  and  the  question  whether  the  evidence 
IS  sufficient  to  sustain  a  finding  can  be  presented  only  by  a  request  for  a 
peremptory  holding,  that  upon  the  undisputed  facts,  the  finding  must  be 
otherwise.  Citizens' Bank  of  Wichita  v.  Farwell,  27  U.  S.  App.  268  (8th  Cir.) ; 
Sanborn,  J.,  1894. 

V.  HARMLESS  ERROR.  52-59. 

53.  Harmless  Error. — ^Error  without  prejudice  is  no  ground  for  reversal. 
Mercantile  Trust  Co.  of  New  York  v.  Wood,  19  U.  S.  App.  567  (8th  Cir.)  ; 
Sanborn,  J.,  1894. 

!»3.  In  ConAising  "  Sand  Car  "  and  "  Sand  Box."— A  witness  testified  that 
a  railroad  company  **  never  used  a  sand  box  in  summer  time,  but  always  did 
so  in  winter  time,*  in  order  to  sprinkle  the  track  with  sand.  The  judge  of 
the  lower  court  in  his  opinion  stated  that  the  railroad  company  used  a  sand 
car  in  certain  seasons  of  the  year,  but  not  in  summer.  The  railroad  com- 
pany held  that  the  judge's  finding  was  not  supported  by  the  evidence,  and 
petitioned  for  a  rehearing  on  the  grounds  that  the  judge  of  the  lower  court 
inadvertently  confused  the  terms  "  sand  car  "  and  **  sand  box,"  and  that  this 
method  of  sanding  the  track  by  means  of  a  sand  car  in  the  alienee  of  a  sand 
box  was  not  a  defect.    The  petition  was  denied  on  the  grounds  that  there 
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was  sufficient  evidence  to  support  the  opinion  of  the  lower  court.    Atlantic 
BaUroad  Company  v.  Van  Dyke,  88  U.  S.  App.  640  (2d  Cir.) ;  Per  Cur.  ,  1896. 

54.  Harmless  Error. — ^Where  an  error  in  the  admission  of  evidence  does  not 
prejudice  the  party  objecting  to  the  same,  a  judgment  will  not  be  reversed 
for  such  error.  Dorsheiiner  v.  Olenn,  4 U.  S.  App.  500  (8th  Cir.) ;  Shiras,  J.. 
1892. 

55.  Same.— Boston  iSb  Albany  R.  Co.  v.  O'EeUly,  158  U.  S.  834 ;  Shiras,  J.,  1895. 

56.  Same. — Little  Josephine  Mining  Co.  v.  FuJlerton,  19  U.  S.  App.  190  (8th 
Cir.):  Sanborn,  J.,  1898. 

57.  Harmless  Sustaining  of  Demurrer.— Where  a  plea  is  overruled,  and 
is  substantially  embraced  in  another  plea  which  is  allowed  and  which  lets 
in  all  the  proof,  no  injury  is  done  the  defendant  by  sustaining  a  demurrer 
to  the  former  plea.  Hudmon  v.  Cuyas,  18  \J.  S.  App.  443  (5th  Cir.); 
McCORHiCK,  J.,  1893. 

58.  Harmless  Error. — A  party  who  is  not  prejudiced  by  an  erroneous  ruling 
of  the  trial  court  has  no  right  to  complain  of  it  in  an  appellate  court. 
Lazarus  v.  Phelps,  156  U.  S.  202 ;  Brown,  J.,  1895. 

59.  Admitting  Evidence  Tending  to  Acquittal  is  not  Error. — ^An  error 
in  admit;ting  testimony  as  to  a  count  upon  whicli  the  accused  is  acquitted  is 
immaterial.  Dunbar  v.  U.  S.,  156  U.  8.  185 ;  Brewer,  J.  (Field  J.,  Dist), 
1895. 

VI.  FINDING  OF  JURY,  60-64. 

60.  Finding  of  Jury. — ^When  the  question  of  ownership  and  possession  is 
the  only  issue,  and  depends  entirely  upon  the  width  and  apex  of  a  vein,  the 
fact  that  the  jury  failed  to  find  the  exact  depth  at  which  the  vein  crossed 
a  certain  line  is  no  ground  for  reversal.  Colorado  Central  Consolidated 
Mining  Co.  v.  Turck,  12  U.  S.  App.  85  (8th  Cir.);  Thayer,  J.,  1893. 

61.  Excessive  Damages. — ^The  Supreme  Court  of  the  United  States  cannot 
take  notice  of  an  assignment  of  error  that  the  damages  found  by  the  iury 
were  excessive  and  given  under  the  influence  of  passion  and  "prejuoice. 
Lincoln  v.  Power,  151  U.  S.  436 ;  Shiras,  J.,  1894. 

62.  Verdict  Presumed  Correct. — Where  an  appellate  court  is  asked  to  set 
aside  the  verdict  of  a  jury  upon  the  facts,  all  conflict  in  the  evidence  must 
be  resolved  in  favor  of  the  party  in  whose  favor  the  verdict  was  rendere<l. 
Chicago,  Rock  Island  &  Pac.  R.  Co.  v.  Sharp,  27  U.  S.  App.  334  (8th  Cir.) : 
Caldwell,  J.,  1894. 

63.  Beceiving  Verdict  in  one  Case  in  Presence  of  Jtiry  Sitting  in 
another  Case  against  same  Defendant.— During  the  trial  of  thLs 
cause,  and  in  the  presence  of  the  jury  in  the  box,  the  court  received  a  ver- 
dict in  the  case  of  a  passenger  to  recover  damages  for  injuries  received  in 
the  same  collision,  field,  that  such  reception  or  the  verdict  was  not  preju- 
dicial to  the  plaintiff  in  error  in  this  case.  Kansas  City,  Fort  ScoA,  aiul 
Memphis Ry,  Co.  v.  McDonald,  4  U.  S.  App.  563  (8th  Cir.);  Shiras,  J.,  1892. 

64.  Allowing  Plaintiff  to  Bemit  Part  of  Verdict.— It  is  no  groimd  for 
complaint  that  the  court  allowed  plaintiff  to  remit  a  part  of  the  verdict,  or 
to  allow  the  jury  to  fill  out  in  open  court  a  blank  space  left  in  the  verdict 
for  the  amount.     Clark  v.  Sidway,  142  U.  S.  682 ;  Blatchpord,  J.,  1892. 

EBBOR,  WKCT  OP,  46. 

I.  THE  RECORD,  1-0. 
II.  SUFFICIENCY  OF  ASSIGNMENT,  10^1. 

III.  DISMISSAL  OF  WRIT,  82-37. 

IV.  REQUIREMENTS  AS  TO  TIME,  38-44. 
V.  BOND,  45-46. 

I.  THE  RECORD,  1-9. 

1.    Things    not    Necessary  to,     are    no    Part  of.— Generally  anv- 
thing  not  necessary  to  support  the  validity  of  the  judgment  is  preBUxn|>- 
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tivdy  no  part  of  the  reoord,  however  material  it  may  have  been  in  the  progress 
of  the  case.     U.  8.  v.  Taylor,  147  U.  S,  695 ;  Brown,  J.,  1893. 

2.  Oorrectmg  Record. — The  court  below  has  power  to  correct  a  mistake  or 
omission  in  the  record  at  the  same  term,  or  even  subsequent  to  adjournment. 
Bwuns  Admr.  v.  EquitaJbie  Life  Aasur,  Soc.y  13  U.  S.  App.  597  (5th  Cir.); 
Locke,  J.,  1893. 

3.  Correct  Charge  Presumed^  when  not  Shown  in  Becord.— When 
the  record  on  a  writ  of  error  does  not  contain  the  instructions  given  by  the 
trial  court,  it  is  to  be  presumed  that  they  covered  defendant's  reauests  so  far 
as  those  requests  stated  the  law  correctly.  Andrews  v.  Uniiea  States,  163 
U.  S.  420 ;  HHIRAS,  J.,  1896. 

i  Beoord  must  Show  Qrounds. — It  is  an  established  rule  of  the  Circuit 
Court  of  Appeals  that  no  cognizance  will  be  taken  of  matter  which,  upon  the 
face  of  the  record,  has  not  been  assigned  as  error.  Hook  v.  Ayers  (i),  24 
U.  S.  App.  203  (7th  Cir.);  Jenkins,  J.,  1894. 

P^cion  for  re-ai^ament  denied,  34  U.  S.  App.  487. 

5.  Error  mtiBt  Appear  b^  the  Becord.— At  the  close  of  the  testimony 
upon  the  pare  of  tne  plaintiffs,  the  defendant  moved  to  instruct  the  juiy  to 
find  for  lum,  which  motion  was  denied.  Held,  that  where  the  record  did 
not  purport  to  contain  all  the  evidence,  in  the  absence  of  a  statement  to 
that  effect,  it  was  the  duty  of  this  court  to  presume  that  there  was  evidence 
sufficient  to  sustain  the  action  of  the  court.  Jefferis  v.  Wise,  7  U.  S.  App. 
275  (9th  Cir.) ;  Hawley,  J.,  1892. 

8.  Error  in  Becord  not  Assigned.— When  the  error  alleged  is  to  the  charge 
of  the  court,  and  the  specification  fails  to  set  out  the  part  referred  to  totidem 
verbis^  whether  it  be  in  instiiictions  given  or  instructions  refused,  the  court 
will  disregard  the  assignment  of  errors.  McCMlan  v.  Pyeatt  (S),  4  U.  S. 
App.  319  (8th  Cir.) ;  Caldwell,  J.,  1892. 

7.  Miiflt  be  Baaed  upon  the  Becord.— Where,  so  far  as  the  record  shows, 
the  right  of  the  plaintiff  to  maintain  the  action  in  his  own  name  was  not 

gaestioned  in  the  court  below,  and  was  not  there  assigned  for  error,  the 
ircuit  Court  of  Appeals  wiU  refuse  to  consider  the  (question.    St,  Louis 
Southwestern  Ry.  Co.  v.  Henson,  19  U.  S.  App.  169  (8th  Cir.) ;  Caldwell,  J., 
1883. 
See  King  t.  McLean  Asylum  of  Maasachusetts  General  Hospital,  64  F.  R.  850. 

8.  When  Neoessary. — In  an  action  on  a  legal  demand,  errors  in  the  court 
below  cannot  be  reviewed  in  the  Circuit  Court  of  Appeals  except  by  writ  of 
error.  United  States  v.  Tinsley,  25  U.  S.  App.  266  (4th  Cir.) ;  SmoNTON,  J., 
1895. 

9.  Upon  Matter  in  the  Becord. — ^Where  the  onl^  errors  assigned  depend 
upon  the  terms  and  construction  of  a  contract  which  are  not  in  the  record, 
a  judgment  will  be  affirmed.  Red  River  Cattle  Co.  v.  Sully,  144  U.  S.  209 ; 
Fuller,  C.  J.,  1892. 

n.  SUFFICIENCY  OF  ASSIGNMENT,  10-31. 

10.  Sufficient  AssiRnment. — An  assignment  of  error  which  indicates  the 
subject-matter  in  tne  charge  to  which  the  exceptions  relate  with  sufficient 
clearness  to  enable  the  court,  from  mere  inspection  of  the  charge,  to  ascer- 
tain the  particular  matter  referred  to,  is  sufficient.  Hickory  v.  U.  S.,  100 
U.  S.  408 ;  Whtte,  J.,  1896. 

11.  Proper  Mode  of  Assignment. — ^There  must  be  separate  assignments  of 
error  in  reg^ard  to  each  part  of  a  charge  alleged  to  oe  erroneous.  "The 
court  erred  in  charging  the  jurv  as  follows.**  Held^  a  defective  assignment 
of  error.     Vider  v.  O'Brien,  18  U.  S.  App.  711  (7th  Cir.);  Woods,  J.,  1894. 

13.    Set  out  Separately  and  Particularly  .—There  must  be  a  separate  assign- 
ment of  error  in  respect  to  each  part  of  the  charge,  and  an  assignment  which 
states  '*  the  court  erred  in  giving  to  the  jury  the  following  instructions,*' 
IS 
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and  there  followed  five  instructions,  some  free  from  essential  fault,  is  not  in 
conformity  with  rule  11,  requiring  that  the  assignments  ''shall  set  out 
separately  and  particularly  each  en*or  asserted  and  intended  to  be  uroed.** 
Atchison,  Topeka  d:  Santa  Fd  R,  Co,  v.  Mulligan^  84  U.  S.  App.  1  (7th  Cir.) ; 
Woods,  J.  (Jenkins,  J.,  Dist.),  1895. 

13.  Each  Error  must  be  Set  out  Separately.— In  a  case  tried  by  a  jiir>'. 
a  general  finding  was  made  for  the  uefendauts.  Certain  exceptions  ^^ere 
taken  by  the  pkuntiff  to  the  rulings  of  the  court  on  the  admission  and  rejec- 
tion of  evidence.  But  the  only  assignment  of  error  was :  '*  The  court  erred 
in  excluding  legal  and  proper  evidence  offered  by  the  plaintiff  and  admitted 
imj^roper  evidence  of  defendant."  This  was  a  total  disregard  of  rule  11* 
which  provides  that  each  error  shall  be. set  out  separately  and  particularly. 
National  Bank  of  Commerce  of  Kansas  City  v.  First  Nat,  Bank  of  Kansas 
City,  27  U.  S.  App.  88  (8th  Cir.) ;  Sanborn,  J.,  1894. 

14.  Assigmnent  must  be  Spedfio. — ^When  error  is  alleged  in  the  char^ 
of  the  court,  the  assignment  of  errors  must  set  out  the  part  referred  to  lu 
totidem  verbis.  An  assignment  that  *'  the  court  erred  in  charing  the  jur>' 
with  reference  to  the  duty  of  the  elevator  man  in  extending  his  arm,"  does 
not  comply  with  this  rule,  and  as  the  evidence  is  not  set  out,  the  court 
cannot  say  that  it  was  erroneous.  Mitchell  v.  Marker,  22  U.  S.  App.  3:.^5 
(6th  Cir.) ;  LURTON,  J.,  18»4. 

15.  The  Same. — ^An  objection  to  the  admission  of  e^adence  must  be  taken 
below ;  it  cannot  be  made  for  the  first  time  in  the  Appellate  0)urt.  An 
assignment  of  errors  should  quote  thefrdl  substance  of  the  evidence  admitt^^l 
or  rejected.  Supreme  Council  Catholic  Knights  of  America  v.  Fidelity 
and  Casualty  Co.  of  New  York,  22  U.  S.  App.  439  (6th  Cir.) ;  LURTON,  J., 
1894. 

17.  Assi^^iment  must  be  Definite. — Certain  persons  were  tried  for  using 
the  United  States  mails  for  lottery  puiposes.  In  an  appeal  by  one  it  was 
assigned  for  error  *'  that  the  court  erred  in  the  sentence  which  it  passed  upon 
the  defendants."  Held,  too  general  and  indefinite  to  present  a  question,  as  it 
does  not  point  what  part  of  the  sentence  it  was  intended  to  question,  since 
the  court  sentenced  each  one  separately.  Macdonald  v.  U.  S.^  24  U.  S.  App. 
25  (7th  Cir.) ;  WOODS,  J.,  1894. 

18.  Assigmnent  must  be  Well  Founded. — ^When  the  assignments  of  error 
relied  on  are  not  well  founded  in  fact,  the  decree  of  the  court  below  isill 
be  affirmed.    Cheney  v.  Bacon,  4  U.  S.  App.  207  (8th  Cir.) ;  Caldwell,  J., 

1892. 

19.  Where  no  Assignment  of  Error  is  Filed.— Where  the  appellant  did 
not  file  any  assignment  of  errors  when  it  prayed  for  its  appeal,  nor  until 
long  after  the  six  months  allowed  for  perfecting  the  appeal  had  expired,  the 
errors  assigned  will  bo  disregarded,  under  rule  11.  tfnited  States  v.  Good- 
rich, 12  U.  S.  App.  108  (8th  dr.);  Sanborn,  J.,  1893. 

According  to  nilo  11,  the  U.  S.  Circuit  Court  will  disregard  errom,  the  assignment  of  which  1*8 
not  made  and  filed  until  after  the  appeal  is  allowed.  Crabtreev.  McCurtaln,  61  F.  B.  «* ; 
Mutual  Life  Ins.  Co.  v.  Conoley,  08  F.  R.  181. 

20.  Trivial  and  Unnecessaiy  Assignments.— Unnecessary  and  trivial 
assignments  of  error  tend  to  waste  of  time  and  to  obscurity,  and  should  be 
discouraj?ed.  Fisher  v.  Newark  City  Ice  Co,,  17  U.  S.  App.  614  (3d  ar.h 
Butler,  J.,  1894. 

21.  Practice  where  Findings  are  Special.— Upon  a  writ  of  error,  where 
the  findings  are  special,  the  court  will  inquire  whether  the  facts  found  in  tlie 
special  findings  considered  in  connection  with  the  pleading  are  sufficient  to 
sustain  the  judgment,  and  whether  any  error  was  committed  upon  rulinp? 
as  to  matters  of  law  properly  preserved  by  a  bill  of  exceptioiis.  DunJap  v. 
Green,  23  U.  S.  App.  154  (5th  Cir.);  Pardee,  J.,  1894. 

22.  Confined  to  Points  Raised  Below.— When  an  assignment  of  ermr 
raises  a  pomt  not  raised  in  the  court  below  it  will  not  be  considered  by  the 
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Circuit  Court  of  Appeals.    Springer  LUlvog,  Co,  v.  Fdikj  20  U.  S.  App.  206 
(MCir.);  Lacombb,  J.,  1894. 


23.  Question  not  Baised  Below. — A  condition  in  a  contract  of  sale  of  a 
brick  press  was  that  if  the  press  was  not  as  warranted,  the  vendor  would 
take  it  back  and  refund  the  purchase-money.  The  vendee  recovered  the 
porchase-money  on  a  breach  of  the  above  condition.  On  appeal  to  the 
Circuit  Court  of  Appeals,  the  judgment  was  affirmed,  it  being  claimed 
merely  that  there  was  no  evidence  to  suppNort  the  verdict  of  the  lower  court, 
though  the  record  showed  that  this  question  had  not  been  raised  until  the 
appeaL  ChUholm  v.  Badford  Brick  Co.,  24  U.  S.  App.  628 (7th  Cir.) ;  Woods, 
J.,  1895. 

24.  Amendment  of. — A  writ  of  error,  which  names,  as  the  plaintiff  in  error, 
a  certain  person  as  administrator  of  a  certain  estate,  may  be  amended  by 
substituting  the  name  of  another  person,  who  appears  by  the  accompanying 
record  to  have  claimed  to  succeea  him  as  such  administrator,  tendered  the 
bill  of  exceptions,  and  given  bond  to  prosecute  the  writ  of  error.  Walton  v. 
Marietta  Chair  Co.,  157  U.  S.  342 ;  Gray,  J.,  1895. 

25.  Amendment  of. — ^Writs  of  error  from  Circuit  Court  of  Appeals  are  sued 
out  under  the  same  practice  as  writs  of  error  from  the  Supreme  Court ;  and 
by  section  1005  of  the  Rev.  Stat,  writs  defective  in  form  may  be  amended 
within  the  discretion  of  the  court.  Cotter's  Admr.  v.  Alabama  Great  South- 
em  R.  R.  Co.,  22  U.  S.  App.  872  (6th  Cir.) ;  LURTON,  J.,  1894. 

28.  ICistake  in  Certificate.— The  clerk  of  the  lower  court  in  the  certificate 
of  error  indorsed  **  therewith  transmit  to  the  Supreme  Court,"  etc.  The 
caption  and  the  fact  that  the  return  was  lodged  in  the  Circuit  Court  of 
Appeals  showed  conclusivel^r  that  this  was  the  court  intended,  and  the  mis- 
take was  ignored  as  not  prejudicial  to  either  party.  McClellan  v.  Pyeatt, 
4  U.  S.  App.  98  (8th  Cir.);  TtlAYER,  J.,  1892. 

27.  Error  Cured  by  After  Evidence.— The  plaintiff  was  permitted,  against 
the  contention  of  the  defendants  that  the  subscription  book  was  the  best 
evidence,  to  give  orally  the  names  of  all  original  subscribers  to  stock  of  u 
railroad.  Held,  that  the  error,  if  there  was  any,  was  cured  when,  at  a  later 
stage  of  the  trial,  the  defendants  themselves  produced  the  subscription  book. 
MeCracken  v.  Bobison,  14  U.  S.  App.  602  (2d  Cir.) ;  Wallace,  J.,  1898. 

23.  Compliance  with  Statutory  Requirement.— Tlie  filing  of  an  assign- 
ment of  errors  in  a  circuit  court,  by  order  of  that  court  and  the  taking  a 
general  appeal  and  its  allowance  by  that  court,  is  not  a  compliance  with  the 
statutory  provision  in  the  Judician^  Act  of  March  8,  1891,  c.  517,  26  Stat. 
826,  and  is  not  equivalent  to  the  certificate  required  by  that  act.  The  Bay- 
cnne,  159  U.  S.  687 ;  Fuller.  C.  J.,  1895. 

29.  Assignment  of  Error— When  Waived.— Where  an  error  assigned  is 
not  mentioned  in  the  brief  of  counsel,  it  will  be  considered  as  waived.  Ea^on 
T.  East  Tenn.  cfc  Georgia  B.  Co.,  2  U.  S.  App.  272  (5th  Cir.) ;  McCoemick,  J., 
1892. 

30.  Writs  may  Issue  firom  either  Circuit  Court  or  Circuit  Court 
of  Appeals. — •*  Writs  of  error  returnable  to  the  Supreme  Court  may  be 
iasaed  as  well  by  the  clerks  of  the  circuit  courts  as  by  the  clerk  of  the  Su- 
preme Court."  This  rule  was,  by  the  11th  sec.  of  the  act  of  March  8,  1891, 
extended  to  the  Circuit  Court  of  Appeals.  Hence  a  writ  of  error  is  not  void 
because  it  was  issued  from  the  Circuit  Court  and  not  from  the  Circuit  Court 
of  Appeals.  Northern  Puc.  By.  Co.  v.  Amato,  1  U.  S.  App.  113  (2d  Cir.) ; 
Lacombe,  J.,  1892. 

31.  Indorsement  by  Judge. — If  a  judge  indorses  the  petition  for  a  writ  of 
error,  its  allowance  is  sumcient  without  his  indorsement  upon  the  writ, 
though  the  better  practice  is  to  indorse  both.  Warner  v.  Teaxis  dbP.B,  Co., 
2  U.  S.  App.  647  (5th  Cir.)  ;  McCORMiCK,  J.,  1893. 

III.  DISMISSAL  OF  WRIT.  82-37. 

33.  Writ  Dismissed  for  Want  of  Proper  Certificate.— -The  Ch-cuit 
Conn  having  dismissed  a  case  for  want  of  jurisdiction  of  the  subject-matter. 
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writ  of  error  was  sued  out  to  review  the  judgment.  On  motion  to  dismiss, 
it  appearing  that  tiie  Circuit  Court  had  made  no  certificate  to  tlie  Supreme 
Court  of  the  question  of  its  jurisdiction,  the  writ  of  error  was  dismissed  on 
the  authority  of  Maynard  v.  Hecht,  151  U.  S.  834.  Davis  v.  Oeissler,  163 
U.  S.  290  ;  Fuller,  C.  J.,  1896. 

88.  Grounds  of  Dismissal  of  Writ. — A  writ  of  error  will  not  be  dismissed 
because  no  exceptions  were  taken  at  the  trial,  but  only  to  the  denial  of  a 
motion  for  a  new  tri£d,  nor  because  the  record  does  not  set  out  all  the  evi- 
dence, nor  because  there  is  no  appealable  question  of  law  or  fact.  Merrill  v. 
Floyd  (7),  5  U.  S.  App.  90  (1st  CSr.) ;  Gray,  J.,  1892. 
See  Smith  v.  Weeks,  6S  F.  R.  768 ;  Merrill  y.  Floyd,  58  F.  R.  ITS ;  Rush  ▼.  Newmim,  6B  F.  R.  160. 

84.  When  there  is  no  Proper  Entry  of  Jud^ent  Below.— A  writ 
of  error,  upon  motion  of  the  plaintiff  in  error,  will  be  dismissed  upon  the 
ground  of  no  proper  entry  of  judgment  in  the  court  below,  without  inquiry 
as  to  whether  there  was  such  a  nnal  judgment  below ;  the  dismissal  to  be 
without  prejudice.  BlumenthcU  v.  Shaw,  28  U.  S.  App.  597  (8d  Cir.) ;  Per 
Cur.,  1895. 

85.  Dismissed  unless  Jurisdiction  is  Shown.— Even  if  a  Federal  ques- 
tion was  raised  in  the  state  court,  yet  if  the  case  was  decided  on  other  grounds 
broad  enough  in  themselves  to  sustain  the  judgment,  without  reference  to 
the  Federal  question,  the  writ  of  error  will  be  dismissed  on  motion,  and  tins 
court  will  not  entertain  jurisdiction.  Delaware  City,  Salem  <fe  Phila.  S.  X. 
Co.  V.  Reybold,  142  U.  S.  636 ;  Lamar,  J.,  1892. 

86.  When  the  Control  of  the  Parties  Comes  under  One  Hiana^e- 
ment  Pending  Writ  of  Error. — The  control  of  both  corporations  wluch 
were  made  parties  to  the  suit  having  come  into  the  hands  of  the  same  persons 

Sending  a  writ  of  error,  but  there  being  a  minority  of  stockholders  of  the 
efendant  in  error  who  retain  the  original  interest,  the  court,  in  order  to 
leave  them  free  to  vindicate  whatever  rights  they  are  entitled  to,  instead  of 
dismissing  the  writ  of  error,  reverses  the  judgment  and  remands  the  case  for 
further  proceedings.  South  Spring  Hill  Oold  M.  Co,  v.  Amador  Median 
Gold  M.  Co,,  145  U.  S.  800 ;  Fuller,  C.  J.,  1892. 

87.  Second  IJnnecessarv  Writ  will  be  Dismissed.— Where  the  Court 
of  Appeals  reverses  a  judgment  on  a  writ  of  error,  a  second  writ  for  tlie 
correction  of  alleged  errors  in  the  taxation  of  costs  will  be  dismissed,  at  tlie 
cost  of  plaintiff  in  error,  as  it  might  have  been  incorporated  in  the  same 
record.  St,  Louis  A  San  Francisco  Ry,  Co,  v.  McLdland  {2),  27  U.  S.  App- 
74  (8th  Cir.) ;  Thayer,  J.,  1894. 

IV.  REQUIREMENTS  AS  TO  TIME,  38^4. 

88.  Not  Taking;  Exception  at  Proper  Time.-~Where  two  or  more  de- 
fendants are  tried  for  the  same  offence  together,  and  one  exhausts  his  right 
of  challenge  but  the  others  do  not,  the  one  who  does  cannot  complain,  thougli 
the  court  has  erred  in  causing  the  consolidated  trial ;  and  an  assignment  of 
error  against  the  charge  will  not  be  considered,  when  the  record  fails  to 
affirmatively  show  that  the  exception  was  taken  while  the  jury  were  at  bar. 
Stone  V.  United  States,  29  U.  S.  App.  32  (9th  Cir.) ;  Hawley,  J.,  1894. 

89.  When  Filed  Nunc  pro  Tunc— The  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York  has  monthly  terms.  The  decree  in 
this  case  was  entered  December  21,  and  an  appeal  allowed  December  31, 1892. 
On  the  17th  of  the  following  January,  during  a  new  term  of  the  court,  tlie 
assignment  of  errors  was  directed  to  be  filed  nunc  pro  tunc  as  of  December 
31,  1892,  Held,  if  that  assignment  could  be  treated  as  a  certificate,  it  came 
too  late,  and  as  there  was  nothing  in  the  record,  prior  to  the  expiration  of 
the  December  term,  to  indicate  any  attempt  or  intention  to  file  a  certificate 
during  that  term,  and  there  was  no  omission  to  enter  anything  which  had 
actually  been  done  at  that  term,  the  case  did  not  come  within  the  meaning 
of  the  rule  that  permits  an  amendment  nunc  pro  tunc.  The  Bayonne,  159 
U.  S.  687  ;  Fuller,  C.  J..  1895. 
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40.  When  Tune  Begins  to  Bun.— If  a  motion  or  petition  for  rehearing  is 
made  or  presented  in  season  and  entertained  by  the  court,  the  time  limited 
for  a  writ  of  error  or  appeal  does  not  begin  to  run  until  the  motion  is  disposed 
of.  Aspen  Mining  <Sk  Smelting  Co,  v.  Billings  and  Others,  150  U.  ».  31 ; 
Fuller,  C.  J.,  1893. 

41.  Must  be  Sued  out  within  Six  Months.— No  judgment  or  decree 
of  the  Circuit  Court  can  be  reviewed  in  a  circuit  court  of  appeals  unless  the 
writ  is  sued  out  or  the  appeal  allowed  within  six  months  after  the  entry  of 
judgment ;  and  though  it  is  granted  in  time  by  the  judge,  if  not  issued  by  the 
clerk  within  the  six  raontlis,  it  must  be  dismisised.  V.  S.  v.  Baxter y  10  U.  8. 
App.  241  (8th  Cir.)  ;  Sanborn,  J.,  1892. 

42.  Mistake  on  Betnm  Day. — ^Where,  on  writ  of  error  to  the  Circuit  Court 
of  Appeals,  the  citation  is  made  returnable  sixty  days  after  its  date  (rule  14, 
U.  S.  Circuit  0>urt),  and  the  writ  of  error  is  made  returnable  on  a  day  named, 
which  is  less  than  sixty  days  therefrom,  it  will  be  deemed  that  the  fixing  of 
this  later  day  is  an  oversight,  and  the  writ  will  not  be  dismissed  where  the 
reoord  is  filed  thereafter  but  within  sixty  days.  McCleUan  v.  Pyeatty  4  U.  8. 
App.  98  (8th  dr.) ;  Thayer,  J.,  1892. 

43.  Where  there  is  no  Assignment,  as  by  Bnle.— Where  there  is  no 
assignment  of  errors  as  required  by  Rev.  Stat.,  g  997,  and  no  specification  of 
the  errors  relied  on  as  required  by  rule  21,  a  writ  of  error  must  be  dismissed. 
Howe  V.  Phelps,  152  U.  S.  87 ;  Brown,  J.,  1894. 

44.  For  Purpose  of  Delay. — Where  a  writ  of  error  is  taken  for  purpose  of 
delay  and  there  is  color  for  a  motion  to  dismiss,  the  judgment  of  the  Circuit 
Court  of  Appeals  must  be  affirmed  under  Supreme  Court  rule  6,  clause  5. 
Sortheni  Pac,  R.  R.  Co,  v.  Amato,  144  U.  S.  465  ;  Blatchford,  J,  (Brewer, 
Brown,  JJ.,  Dist.),  1892. 

V.  BOND,  45-46. 

4i.  Supersedeas  Bond. — ^Where  a  supersedeas  bond  is  taken  and  approved 
and  filed  before  the  writ  of  error  is  allowed,  it  is  competent  for  the  court  to 
reapprove  the  bond  on  the  issuance  of  the  citation.  Such  a  bond  satisfies 
the  requirements  of  the  statute  when  taken  with  *'good  and  sufiicient 
secaritv,"  although  it  is  signed  by  only  one  of  the  plaintiffs  in  error.  Mc- 
CleUan x.  Pyeatt,  4  U.  S.  App.  98  (8th  Cir.) ;  Thayer,  J.,  1892. 

4(J.  Defective  Bond. — ^Where  the  bond,  in  a  case  brought  here  by  a  writ  of 
error,  is  defective,  this  court  will  generally  allow  a  proper  bond  to  be  filed, 
if  necessary.  Union  Pac,  Ry,  Co,  v.  Callaghan,  161  U.  S.  91 ;  Fuller,  C.  J., 
1896. 

ESCHEAT. 

See:  Statutes,  78. 

ESTATE. 

See:  Dower,  1. 
Trusts,  12. 

ESTOPPEI.,  46. 

See  also:  Bonds,  11. 

Corporations,  42,  43,  46. 
Contracts,  99. 
Duties,  39. 
Equity,  101. 
Federal  Courts,  5. 
Former  Adjudication,  11. 
Insurance,  13,  42. 
judoments  and  decrees,  11. 
Landlord  and  Tenant,  8,  6. 
Municipal  Corporations,  46. 
Patents,  172,  202.  246-250,  271-272. 
PuBUC  Lands.  186. 
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RaiUIOADS,  17,  61. 
Removal  of  Causes,  88. 
Ships  and  Shippinq,  164-165. 
United  States,  10. 

I.  GENERALLY,  1-8. 
II.  BY  DEED,  9-10. 

III.  BY  RECORD,  11-16. 

IV.  BY  ACTS  AND  REPRESENTATIONS,  17-46. 

I.  GENERALLY,  1-8. 

1.  Applies  only  in  Case  of  Fraud  or  Gross  NegUgenoe.— To  iuToke 
the  doctrine  of  equitable  estoppel  it  is  necessary  to  show  a  wilful  intent  to 
deceive  or  gross  negligence  amounting  to  a  breach  of  duty.  Farmers'  and 
Merchants'  Bk.  of  Clay  Centre  v.  FarweU,  19  U.  S.  App.  256  (8th  Cir.) ;  San- 
born, J.,  1893. 

2.  Estoppel  to  Declare  a  Void  Lien  Void.—In  Texas  the  equities  be- 
tween the  original  parties  to  a  mortgage  on  a  homestead  cannot  avail  the 
mortgagor  in  a  suit  on  a  secured  note  to  foreclose  the  mortgage,  even  if  it  re- 
sults m  the  incumbrance  of  the  homestead,  if  those  entitled  to  the  exemption 
have  caused  this  result  by  their  own  deliberate  fraud.  If  the  owners  of  the 
liomstead  simulate  a  transaction  in  which  a  negotiable  note  would  be  secure 
by  a  valid  and  meritorious  lien  on  the  exempt  estate,  and  their  artifice  suc- 
ceeds in  imposing  upon  an  innocent  party,  they  are  estoijped  from  denying 
the  truth  of  their  solemn  statements,  and  cannot  be  permitted  to  prove  that 
a  lien  which  their  acts  declared  to  be  valid  is  void  because  their  acts  were 
false.  Western  Mortgage  <fr  L  Co.,  Ltd. ,  v.  Oanzer,  23  U.  S.  App.  608 (5th  Cir.) : 
Pardee,  J.  (McCormick,  J.,  Dist.),  1894. 

3.  Bank  Estopped  by  its  KInowledge.— D.,  at  the  time  of  his  death  in 
1882,  owned  certain  shares  of  stock  in  W.  Bank.    He  left  a  will  by  which  he 

§ave  all  his  propertv  to  his  wife  for  life,  and  at  her  death  to  go  to  his  son  and 
aughter.    She  took  possession  and  died  in  1888,  and  disposea  of  the  propertv 
with  the  acquiescence  of  son  and  daughter.    F.,  executor  of  Mrs.  D.*8  will, 

Qualified  and  had  the  stock  transferreato  his  name  *'as  executor"  of  Mrs. 
).  At  this  time  the  bank  was  solvent.  The  stock  was  held  by  F.  as  part  of 
the  trust  fimd  created  bv  Mrs.  D.'s  will  for  her  daughter,  in  such  a  way  as 
to  keep  it  from  the  daughter *s  husband.  The  bank  &led,  and  the  receiver 
wanted  to  hold  the  estate  of  D.  responsible  for  an  assessment  of  the  stock- 
holders. Heldt  the  bank  knowing  F.  to  be  Mrs.  D.^s  executor,  was  estopped 
from  claiming  that  D.  and  his  estate  had  not  ceased  to  hold  stock  at  the  tune 
of  the  transfer,  there  b^ing  no  ground  for  imputing  bad  faith  to  any  of  tlie 
parties.  Ricaud  v.  Wilmington  Savings  <fc  T.  Co.,  25  U.  S.  App.  434  (4th 
Cir.)  ;  SmoNTON,  J.,  1895. 

4.  Aoceptance  of  Special  Fund  is  no  Waiver  of  Claim  to  (General 
Fund. — When  a  decree  in  chancery  awards  to  a  party  in  the  suit  a  portion 
of  a  special  fund,  forming  one  of  the  matters  in  dispute  therein,  and  denies 
to  him  the  right  to  a  part  of  a  general  fund,  formmg  another  and  distinct 
matter  in  dispute,  liis  acceptance  of  the  awarded  share  in  the  special  fund 
does  not  operate  as  a  waiver  of  his  right  of  appeal  from  so  mucn  of  the  de- 
cree as  denies  to  him  a  share  in  the  general  fund.  OilfUlan  v.  McKee; 
McPhersoti,  Executor,  v.  McKee,  159  U.  S.  808 ;  Brown,  J.,  1895. 

5.  Estopped  to  Claim,  in  Eqtuity— Evidence  Objected  to  in  Law.— If . 

in  an  action  at  law  upon  a  written  contract,  oral  evidence  offered  by  the  de- 
fendant that  the  writing  signed  by  the  parties  was  not  intended  as  a  con- 
tract, nor  understood  by  eitner  party  to  be  binding  as  such,  is  excluded  by 
the  court,  upon  the  plaintiffs  objection,  as  incompetent  to  control  the 
written  contract,  he  is  estopped,  at  the  hearing  of  a  bill  in  eG[uity.  thereupon 
filed  by  the  defendant  for  an  injunction  against  the  prosecution  of  the  action 
at  law,  to  object  that  the  evidence  was  admissible  at  law  only.  MieheJs  v. 
Olmstead,  157  U.  S.  198 ;  Gray,  J.,  1895. 

6.  Estoppel  in  Pais  Defined.— One  who,  by  his  acts  or  by  his  silence,  when 
he  ought  to  speak,  intentionally  or  negligently  induces  another  to  believe 
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certain  facts  to  exist,  and  the  latter  acts  on  such  belief,  so  that  he  will  be 
prejudiosd  if  the  former  is  permitted  to  denjr  the  existence  of  such  facts,  is 
theTebj  estopped  from  interposing  such  denial.  Paxson  v.  Brown,  27  U.  S. 
App.  49  (8th  Cir.) ;  Sanborn,  J.,  1894. 

7.  Is  both  Iiegal  and  Equitable  Question.— Where  a  court  of  equity 
directed  certain  questions  to  be  settled  in  an  action  at  law,  and  in  the  tiiai 
of  the  action  at  law  every  issue  was  abandoned  but  that  of  estoppel,  the  chief 
reason  for  ordering  the  action  was  removed,  and  the  estoppel,  though  also  a 
legal  defence,  was  an  equitable  one,  and  should  be  decided  in  equity.  Brovcn 
Y.  Cranberry  Iron  A  Coal  Co.  (^),  25  U.  S.  App.  679  (4th  Cir.) ;  Simonton,  J., 
1806. 

8.  Tenant  to  Question  Landlord's  Title.— Where  the  relation  of  land- 
lord and  tenant  between  the  plaintiff  and  defendant  had  been  admitted  by 
the  defendant  below,  it  was  held  that  objection  from  this  tenant  to  this 
landlord's  title  could  not  be  entertained.  Hackett  v.  Mannet  Co,,  8  U.  S. 
App.  149 (4th  Cir.);  HUOHES,  J.,  1892. 

n.  BY  DEED,  9-10. 

9.  Language  Prevails  over  Intention.— Where  a  deed  undertakes  by  the 
express  language  thereof  to  convey  to  the  grantees  one-half  the  mineral 
interest  in  certain  lands,  the  grantor  is  not  estopped  from  setting  up  title  to 
the  other  one-half,  though  both  parties  intended  tliat  all  the  mineral  interest 
should  be  conveyed.  Brown  v.  Cranberry  Iron  dfc  Coal  Co,  (^),  25  U.  S. 
App.  679  (4th  Cir.) ;  SiMONTON,  J.,  1896. 

V).  AflsiKnnient  of  Patent. — ^The  assignment  of  a  patent  by  the  i^atentee 
estops  him,  when  sued  for  infringement  thereof  by  the  assignee,  from  deny- 
ing his  title  or  the  validity  of  the  patent.  Woodtoard  v.  Boston  Lasting 
Machine  Co.,  (i),  21  U.  S.  App.  98  (1st  Cir.) ;  Colt,  J.,  1894. 

Th9  estoppel  of  a  patentee  who  has  assigned  his  patent  to  set  up  its  inyalidity  as  a  defence  to 
1  %it  a^aiost  him  by  the  assiiaiee  for  inf nnf^ement  is  not  waived  by  the  failure  of  the  assignee 
li  Aa:ictp3te  such  defence  In  nis  bill  or  to  except  to  the  answer  setting  it  up,  and  the  court  will 
on  effect  to  the  estoppel,  although  the  parties  did  not  wi^  to  raise  it.  Woodward  ▼.  Boston 
Luting  Mach.  Co.,  88  FT  R.  609  (Ist  Cir.)  ;  Per  Cub.,  1804. 

Differeaoes  in  construction,  details  constituting  a  possible  Improvement  on  .a  patent,  do  not 
*V'iid  lofriiigement,  when  all  the  essential  elements  of  the  best  form  of  that  invention  are  re- 
taiftel   Woodward  v.  Boston  Lasting  Mach.  Co.,  60  F.  R.  288. 

m.  BY  RECORD,  11-16. 

n.  Bars  onl7  Parties  to  the  Suit.— Where  the  parties  in  a  suit  which  was 
before  the  Circuit  Court,  and  which  it  decided,  are  not  the  same  as  those  in  a 
prior  suit  in  the  same  court,  the  doctrine  of  estoppel  does  not  apply,  altliough 
the  subject-matter  of  the  controTersy  be  practically  the  same  m  both  suits. 
Cleveland  v.  Spencer,  25  U.  S.  App.  620  (4th  Cir.) ;  Hughes,  J.,  1896. 

13.  Bes  Adjudicata^-One  may  not  Deny  Authority  of  Attorney  in 
Action.— Li.  filed  a  petition  in  the  state  court  of  Nebraska,  setting  forth  that 
he  was  owner,  as  trustee  for  two  infants,  of  two-thirds  of  a  tract  of  land,  and 
individually  of  the  other  third ;  that  the  lauds  yielded  no  revenue,  and  were 
encumbered  with  taxes,  and  prayed  for  leave  to  sell  or  mortgage  one-half  of 
the  lands,  declaring  his  willingness  to  join  in  the  deed  or  mortgage  as  to  his 
individual  interest.  A  supplementary  petition  accompanied  this,  testifying 
to  the  integrity  of  L.,  and  was  signed  by  several  parties,  among  others  by  H. 
The  sale  was  decreed  on  a  bill  filed  by  H.  to  establish  his  title  to  one  un- 
divided third  part  of  the  lands  and  prosecuted  after  his  death  by  his  adminis- 
trator. Hdd^  that  the  alleged  title  of  H.  was  res  judicata,  that  he  was 
estopped  from  maintaining  this  suit,  and  that  it  was  not  open  to  him  or  his 
representative  in  this  suit  to  question  the  authority  of  the  attorney  of  H.  in* 
the  proceedings  in  the  state  court.  Hilton's  Admr.  v.  Jones,  159  U.  S.  584 ; 
Bbown,  J.,  1895. 

13.  Applies  onl^r  where  Cause  is  Identical.— One  essential  to  an  estoppel 
by  judgment  is  identity  of  cause  of  action,  and  an  examination  of  the  plead- 
ings and  proceedings  in  the  case  in  Massachusetts  showed  that  the  cause  of 
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action  there  is  not  the  same  as  the  cause  of  action  in  the  Supreme  Court. 
McConib  V.  Frink ;  Drink  v.  McCamb,  149  U.  S.  629 ;  Brewer,  J.,  1893. 

14.  Former  Judgment. — A  judgment  in  a  former  case,  where  the  cause  of 
action  was  diiferent,  does  not  work  an  estoppeL  Wilmington  dt  W,  H,  Co. 
V.  Alsbrook,  146  U.  S.  279;  Fuller,  C.  J.,  1892. 

See  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Ck>.,  67  F.  R.  WO. 

15.  Acoeptance  of  Payment  of  Judgment  Debt.— Congress  having  appro- 
priated in  payment  of  a  judgment  against  the  United  States  in  the  Court  of 
Claims,  the  full  amount  of  the  judgment,  with  a  provision  in  the  appropria- 
tion law  that  the  sum.  thus  appropriated  shall  be  in  full  satisfaction  of  the 
judgment,  and  the  judgment  debtor  having  accepted  that  sum  in  payment  of 
the  judgment  debt,  the  debtor  is  estopped  from  claiming  interest  on  the 
judgment  debt  under  Rev.  Stat.,  §  1090.  Pacific Eailroad  v.  L\  5.,  158  U.  S. 
118  ;  Shiras,  J.,  1895. 

16.  Municipal  Bonds. — When  municii>al  bonds  issued  in  payment  of  a  sub- 
scription to  railroad  stock  recite  on  their  face  that  all  necessary  steps  h&\e 
been  taken  to  justify  their  issue,  the  municipality  is  estopped  from  showing 
the  contrary  in  an  action  brouglit  by  a  bona  fide  holder  to  enforce  them. 
Andes  v.  Ely,  158  U.  S.  312  ;  Brewer,  J.,  1895. 

IV.  BY  ACTS  AND  REPRESENTATIONS,  17-46. 

17.  Does  not  Give  Title,  but  is  good  De&noe  to  the  Action.— While  in 

the  courts  of  the  Unite<l  States  equitable  estoppel  or  estoppel  in  pais  will  not 
constitute  a  good  title  upon  which  to  foima  ejectment,  it  will  constitute  a 
good  defence  to  the  action.  Berry  v.  Seatcell,  31  U.  S.  App.  80  (6th  Cir.): 
Taft,  J.,  1895. 

18.  What  Acts  Amount  to. — In  order  to  constitute  estoppel  there  must  be 
an  injury  to  one  person  resulting  from  a  reliance  upon  acts,  conduct,  or 
declarations  of  another,  in  which  there  was  an  element  of  bad  faith  or  wilful 
neglect  of  duty.  The  mere  fact  that  the  owner  of  a  patent  enters  into  wlmt 
may  perhaps  be  decided  to  be  an  unlawful  combination  is  not  sufficient  to 
operate  as  an  estoppel.  Sawyer-Man  E.  Co,  v.  Edison  E.  L,  Co.,  11  U.  S, 
App.  712  (2d  Cir.);  PER  CuR.,  1892. 

19.  When  the  Rule  may  be  Claimed.— It  is  an  essential  ingredient  of 
estoppel  by  conduct  that  the  part^  claiming  the  benefit  of  this  rule  of  law 
must  liave  acted  upon  the  declarations  made  to  him  bv  the  defendant.  Bern- 
sack  Machine  Co.  v.  S.  F.  Hess  <Sb  Co.,  25  U.  S.  App.  315  (4th  Cir.) ;  Hughes, 
J.,  1895. 

20.  Who  may  Profit  by, — ^An  estoppel  in  pais  operates  only  in  favor  of  a 
person  who  has  been  misled  to  his  injury.  Tlie  Howard  CarroU,  14  U.  S. 
App.  506  (2d  Cir.);  Lacombe,  J.,  1893. 

21 .  Estoppel  by  Accepting  Benefits  of  Decree.— Where  a  party  accepts 
a  deed  to  lands  under  a  decree,  and  then  appealed  from  the  decree,  held, 
that  by  accepting  the  benefits  of  the  decree,  he  was  estopped  from  appealing, 
which  he  might  otherwise  have  done.  Albright  v.  Oyster,  19  U.  S.  App.  651 
(8th  Cir.) ;  Per  Cur.,  1894. 

22.  By  Acquiescence  in  Partition. — A  parol  i)artition  of  land  consum- 
mated by  possession,  and  acquiescence  under  it  for  a  considerable  length  of 
time,  while  it  will  not  pass  the  legal  title,  will  estop  any  person  joining  in  it 
and  accepting  exclusive  possession  under  it  from  asserting  title  or  right  to 
possession  in  violation  of  its  terms.  Berry  v.  Seaioell,  81  U.  S.  App.  3U  (Ctli 
Cir.) ;  Taft,  J.,  1895. 

23.  By  Return  of  Franchises  to  Deny  Right  of  Taxation.-— The  Centi-al 
Pacific  Railroad  Company,  being  required  under  the  lawsc^  California  tn 
make  returns  of  its  property  to  the  Board  of  Equalization  for  purposes  of  tax- 
ation, made  a  verified  return  of  its  property,  including  its  franchise,  roadway, 
roadbed,  rails,  and  rolling  stock  withm  the  stete  at  the  time  the  return  wa^ 
made,  as  valued  at  $12,273,785.    The  Board  of  Equalization  determined  the 
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actual  value  of  the  said  property  was  |18,000,000,  and  assessed  taxes  on  this 
amount,  which  the  company  refused  to  pay.  In  an  action  to  recover  the 
same,  the  company  claimed  that  the  return  included  two  franchises,  one  of 
which  was  exempt  under  the  laws  of  the  United  States,  and  that  as  the 
assessment  embraced  all  the  property  assessed  as  a  unit,  it  was  thereby 
wholly  invalidated.  Held,  that  the  company,  having  included  the  franchises 
in  its  return,  was  stopped  from  alleging  that  the  one  which  was  not  capable 
of  assessment  was  included  therein.  Central  Pacific  BaUroad  Co,  v.  Cali- 
fornia, 162  U.  S.  91 ;  Fm-LEK,  C.  J.,  1896. 

24.  AaaninirtQ  Contrary  Positioii. — Where  a  part^  assumes  a  certain 
position  in  a  legal  proceeding  and  succeeds  in  maintaming  that  position  he 
may  not  thereafter,  simply  because  his  interests  have  changed,  assume  a 
contrary  position,  especially  if  it  be  to  the  prejudice  of  a  party  who  has 
acquiesced  in  the  position  formerly  taken  by  hun.  Davis  v.  Cornwall,  85 
U.  a  App.  315  (2d  Cir.) ;  Wallace,  J.,  1896. 

25.  After  Change  of  Position  by  Other  Party.— Where  a  person  tacitly 
encourages  an  act  to  be  done  he  cannot  afterwards  exercise  his  legal  right 
in  opposition  to  such  consent,  if  his  conduct  or  act  of  encouragement  induced 
the  other  party  to  change  his  position,  so  that  he  will  be  pecuniarilv  preju- 
diced by  the  assertion  of  such  adverse  claim.  Dodsworth  v.  Hercules  Iron 
Works,  81  U.  S.  App.  292  (6th  Qr.) ;  LUBTON,  J.,  1895. 

26.  To  Insist  upon  Statutory  Period.— Before  the  time  had  expired  to 
redeem  from  the  execution  sale,  the  plaintiff  was  told  by  the  defendant  that 
he  would  not  be  pushed,  that  the  statutory  time  to  redeem  would  not  be 
insisted  upon,  and,  believing  it,  acted  and  relied  upon  such  assurance.  Held, 
the  purchaser  is  estopped  to  insist  upon  the  statutory  period,  although  the 
assurance  was  without  consideration,  and  not  in  writing  ;  there  is  a  concurrent 
jurisdiction  of  equity  founded  upon  its  general  right  to  relieve  from  the 
consequences  of  fraud  which  might  be  exercised,  although  the  statutory 
period  of  redemption  has  expired.  Schroeder  v.  Young,  161  U.  S.  834 ; 
Browx,  J.,  1896. 

27.  By  Agenty  to  Dispute  Title  of  Principal.— One  who  holds  possession 
of  real  estate  as  manager  for  or  under  another  cannot,  when  sued  in  eject- 
ment by  his  principal,  dispute  the  principal's  title ;  and  the  court,  when  the 
agent  admits  the  relation  and  title  of  hisprincipal,  may  direct  a  verdict  for 
the  principal.  Seymour  v.  Slide  <Sb  Spur  Gold  Mines,  158  U.  S.  528 ;  Brewer, 
J.,  1894. 

28.  By  Iiong  Delay  to  Act.— If  a  landowner,  knowing  that  a  railroad 
company  has  entered  upon  his  land,  and  is  engaged  in  constructing  its  road 
without  having  complied  with  a  statute  requiring  either  payment  by  agree- 
ment or  proceedings  to  condemn,  remains  inactive  and  permits  it  to  go  on 
and  expend  large  sums  in  the  work,  he  is  estopped  from  maintaining  either 
trespass  or  ejectment  from  the  entry,  and  will  be  regarded  as  having 
acquiesced  therein,  and  will  be  restricted  to  a  suit  for  damages.  Roberts  v. 
Northern Padflc  R,  Co.,  158  U.  S.  1 ;  Shiras,  J.,  1895. 

29.  To  Deny  Validity  of  Mortgage.— One  who  gives  a  mortgage  to  secure 
his  bond  for  a  certain  sum  as  collateral  security  for  any  debts  to  the  mort- 
gagee, and  afterwards  authorizes  him  to  assign  such  mortgage  uncon- 
ditionaUy  as  security  for  other  debts,  is  estopped  from  denying  its  validity  in 
the  hands  of  a  third  party  as  security  for  sucn  debts.  Matthews  v.  Warner, 
145  U.  S.  475 ;  Harlan,  J.,  1892. 

90.  To  Assert  Title  over  Prior  Mortage. — A  car-building  company  is 
not  estopped  to  intervene  and  assert  its  title  to  rolling  stock  which  it  has  sold 
to  a  railroad  improvement  company,  by  a  conditional  sale,  when  it  has  no 
notice  of  equities  existing  because  of  a  prior  mortgage  which  was  to  cover 
after-acquired  property.  Central  Trust  Co,  of  N,  F.  v.  Jackson  and  Wooden 
Mfg.  Co.,  2  U.  8.  App.  120  (5th  Cir.) ;  Pardeb,  J.,  1891. 

81.  To  Deny  Agreement  as  against  Subsequent  Purchaser.— An 
agreement  that  if  a  foreclosure  sale  is  effected  pending  an  appeal  from  a 
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foreclosure  decree,  the  proceeds  shall  be  held  in  court  to  be  disposed  of  sub- 
ject to  the  decree  of  the  Appellate  Court,  estops  the  parties  thereto,  as  against 
a  purchaser  at  a  sale  from  looking  to  the  lands  rather  than  their  proceeds, 
though  the  appellate  court  reverses  the  decree  for  want  of  proper  parties. 
Halliday  v.  Stuart,  151  U.  S.  229 ;  Harlan,  J.,  1894. 

82.  To  Deny  an  Affidavit. — A  person  who  presents  to  the  Auditor  of  the 
Treasury  what  purports  to  be  an  affidavit  before  a  justice  of  the  -pesce  in 
support  of  a  fraudulent  claim  against  the  government,  is  estopped  to  denj 
that  the  document  was  an  affidavit  when  presented  in  evidence  in  criminal 
proceedings  against  him  for  such  fraudulent  act.  Ingraham  v.  U,  S,,  155 
U-  S.  434  ;  Harlan,  J.,  1894. 

83.  Corporation  not  Estopped  by  one  Defence  to  Set  up  Another. — 

A  judgment  against  a  municipal  corporation  in  an  action  on  coupons  cut 
from  its  negotiable  bonds,  where  the  only  defence  set  up  was  the  invalidity 
of  the  issue  of  the  bonds  by  reason  of  their  being  in  excess  of  the  amount 
allowed  by  law,  is  no  estoppel  to  another  action  between  the  same  parties  on 
the  bonds  themselves  and  other  coupons  cut  from  them,  when  the  defence 
S3t  u]^  is  such  invalidity,  coupled  with  knowledge  of  the  same  by  the 
plaintiff  when  he  acquired  the  bonds  and  coupons.  Nesbit  v.  Riverside 
Independent  Dist.y  144  U.  S.  610  ;  Brewer,  J.  (Harlan,  J.,  Dist.),  1892. 


Judgment  in^former  sujt,  on  a^oeaamenton  stock,  estops  one  from  den^in|^that  he  wasjiolder 
Joseph  &  Q.  I.  R.  Co.  ▼.  Steele,  G3  F.  R.  872 ;  Southern  M.  Ry.  Ex.  Co.  v.  St.  Paul  &  S.  C.  R.  Go.,  £5 


of  the  stock.    Bennett  v.  Glenn,  65  F.  R.  937  ;  D.  Bradley  M.  Co.  v.  Eagle  mTCo.,  57  F.  R.  090  ;  St. 


F.  R.  G96 ;  Fahey  v.  Esterly  M.  Co.,  8  N.  Dak.  223  ;  Skinner  v.  Franklin  Co.,  66  F.  R.  786  ;  Edwards 
v.  Bates,  65  F.  R.  438. 

84.  "Not  Estopped  by  Opinion  on  Matter  of  Law.— Where  goods,  con- 
signed to  a  man  unaer  his  agreement  to  return  them  if  they  are  not  sold, 
are  lost  without  his  fault,  he  is  not  estopped  to  show  that  he  is  not  liable 
therefor,  bj  his  statement  that  he  was  responsible  for  the  goods  until  they 
were  returned.  That  is  a  statement  of  an  opinion  on  a  question  of  law,  where 
the  facts  are  known  equally  to  both  parties.  Sturm  v.  Boker,  150  U.  S.  312  ; 
Jackson,  J.,  1893. 

85.  Individuals  Estopped  by  their  Acts  as  Officers.— Defendants,  who  by 
agreement  got  the  use  of  certain  machines  from  plaintiff,  having  directed, 
as  officers  of  the  corporation,  that  the  machines  be  delivered  to  the  cor- 
poration, were  estopped,  as  individuals,  to  set  up  such  delivery  to  the 
corporation  as  a  breach  of  the  contract.  American  Paper  Bag  Co,  v.  Van 
Nortunck,  9  U.  S.  App.  25  (7th  Cir.);  Jenkins,  J.,  1892. 

36.  By  Admission  of  Validity  of  Patent. — One  who  has  entered  into  an 
agreement  by  which  the  validity  of  a  patent  is  admitted  is  estopped  to  claim 
that  it  is  invalid.  Ball  and  Socket  F,  Co,  v.  BaU  Olove  F.  Co.,  5  U.  S.  App. 
588  (1st  Cir.);  Putnam,  J.,  1893. 

The  aasijirnor  of  a  patent  is  estopped  to  deny  its  validity  in  the  hands  of  his  assignee,  or  of  any 
one  claiming  through  such  assignee.    Babcock  v.  Clarkson,  63  F.  R.  699. 

37.  By  Acts  Induced  by  One's  Misrepresentations.~B.,  as  the  receiver 
of  a  national  bank,  brought  an  action  against  C.  on  a  promissory  note  made 
by  C.  to  his  own  order  and  indorsed  by  him  in  blank.  C.  thereupon  filed  an 
ancillary  bill  in  equity,  seeking  to  enjoin  B.  from  further  proceedings  in  his 
action  at  law,  on  the  ground  that  he  had  equitable  defences  to  the  note 
which  could  not  be  set  up  at  law.  Hdd^  that  the  only  ground  which  could 
support  C.'s  ancillary  bill  was  that  the  bank  and  its  successors  in  title  to  the 
note  sued  on  were  estopped  by  matter  in  pais  from  asserting  C.'s  liabUity 
thereon.  As  the  acts  of  the  bank  which  C.  urged  as  an  estoppel  had  been  in- 
duced by  C.'sown  misrepresentation,  they  could  not  be  relied  on  by  him.  It 
also  appearing  that  the  note  sued  on  was  to  be  considered  as  given  for  value, 
and  that  the  notes  which  C.  asserted  had  been  deposited  as  collateral  security 
for  the  payment  of  the  note  sued  on,  had  not  been  so  deposited,  but  consti- 
tuted a  special  deposit,  B.  was  entitled  to  recover  on  the  note.  Bohl  v, 
Carson,  22  U.  S.  App.  493  (6th  Cir.);  Tapt,  J.,  1894. 

88.  Evidence  to  Establish  an  Estoppel.— In  determining  whether  the 
judgment  plaintiff  and  real  owner  of  an  assigned  judgment  is  estopped  to 
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aasert  his  ownership  as  against  a  seoond  assignee,  on  the  ground  that  the 
second  assignee  occupies  the  position  of  a  purchaser  for  value  in  good  faith 
and  ^thout  notice  and  in  reliance  on  the  apparent  ownersliip,  the  amount 
of  the  consideration  paid  b^  him  is  an  important  fact,  as  it  may  authorize 
the  inference  that  the  claim  to  have  paid  value  is  a  pretence,  when  such 
amount  is  greatly  disproportionate  to  the  true  value  of  tne  judgment,  as  well 
as  for  bearing  on  the  qu^ions  of  notice  and  good  faith.  Baker  v.  Wood,  157 
U.  S.  212 ;  Fuller,  C.  J.,  1895. 

39.  Son  is  Estopped  by  Acts  of  his  Parents  and  Privies  in  Estate.—S. 

had  settled  on  a  piece  of  land  in  Florida,  improved  it,  and  resided  on  it  until 
his  death,  leaving  a  widow  and  one  child  by  her,  and  children  by  a  former 
wife.  The  latter  children  continued  to  occupy  the  land,  and  their  step- 
mother went  to  live  with  her  father,  who  subsequently  purchased  the 
land  from  the  state,  but  never  took  possession,  nor  claimed  possession  ad- 
verse to  the  children.  He  died,  and  his  executor,  who  had  charge  of  the 
property  for  over  twenty  years,  never  claimed  the  land,  and  O.  B.  H.,  who 
was  also  heir  of  the  testator,  executed  a  deed  to  the  children,  reciting  that  it 
vras  taken  in  trust  by  the  testator.  The  widow  recognized  the  rights  of  the 
children  of  S.  by  signing  a  receipt  as  guardian  for  her  daughter  for  her  share 
of  an  orange  crop.  The  widow  remarried,  and  her  son  by  that  marriage 
brought  this  suit  and  was  held  to  be  equitably  estopped.  Caulk  v.  I^ce,  2 
U.  S.  App.  531  (5th  Cir.);  Pardee,  J.,  1898. 

40.  By  Aoquiesoenoe  in  Omission  of  Part  of  Contract.— Where  time  is 
running  against  a  party,  and  a  notice  of  a  defect  in  liis  contract  mi^ht  be 
c?a^y  supplied,  if  theparty  receiving  the  notice  wishes  to  rely  on  the  omission, 
be  must,  in  fairness,  be  required  to  signify  it  to  the  other  party.    A  charter- 

Earty  provided  that  a  notice  of  readiness  for  cargo  should  be  accompanied 
y  a  surveyor's  certificate.  The  notico  was  served  without  the  certificate. 
The  charterers  knew  of  its  omission,  but  did  not  call  the  attention  of  the 
master  thereto.  Held,  that  they  were  estopped  to  cancel  the  contract. 
Wencke  v.  Vaughan,  23  U.  S.  App.  50  (5th  Cir.) ;  McCORMiCK,  J.,  1894. 

41.  Seven  Years'  Acquiescence  Estops  Claimants.— In  the  recitals  of 
certain  articles  of  association  and  of  a  certain  deed  of  conveyance,  certain 
lots  of  ground  were  spoken  of  as  belonging  to  a  railroad.  Bonds  had  been 
issued  and  sold,  into  the  security  of  which  these  lots  had  apparently  entered. 
R.  had  bought  the  railroad  at  a  foreclosure  sale  and  held  these  lots  for  seven 
years  as  purchaser.  At  the  time  of  sale  he  held  a  large  majority  of  the  stock 
of  the  said  railroad.  Held,  that  R.,  or  any  one  claiming  by  or  through  him, 
was  estopped  to  say  that  at  the  sale  he  purchased  only  a  part  of  the  property 
of  the  railroad.  Knevala  v.  Fla,  Central  and  Pen,  Ry,  Co.,  23  U.  S.  App. 
549  (5th  Cir.) ;  Locks,  J.,  1894. 

42.  Contract  mar  not  be  Bepndiated  after  Eighteen  Years'  Acquies- 
cence.— ^When  for  many  years,  a  city  has  recognized  and  accepted  a  water- 
works system,  as  having  been  constructed  in  full  compliance  with  the 
demands  of  the  contracts,  it  is  too  late  to  repudiate  such  recognition. 
National  Water  Works  Co.  of  N,  Y.  v.  Kansas  City,  27  U.  S.  App.  165  (8th 
Cir. ) ;  Brewer,  J.,  1894. 

43.  A  Position  once  Assumed,  Estops  firom  Assuming  an  Opposite 
Position.— One  cannot  obtain  an  advantage  over  his  adversary  by  asserting 
and  relying  upon  the  validity  of  a  judgment  against  himself  and,  in  a  subse- 
quent proceeding  in  such  a  judgment,  claim  that  it  was  rendered  without 
personal  service  upon  him ;  for,  once  he  has  assumed  that  position  and  suc- 
ceeded in  maintaining  it,  he  will  not  be  allowed  to  assume  a  contrary  posi- 
tion, in  prejudice  of  the  party  who  has  acquiesced  in  the  position  formerly 
Uken.    Davis  v.  Wakelee,  156  U.  S.  680 ;  Brown,  J.,  1895. 

44.  One  may  not  Deny  Authority  of  his  Attorney  to  Act  for  Him.— 
After  the  sale  on  execution  of  the  plaintiff 's  interest  in  the  realty,  the  pro- 
ceeds passed  into  the  hands  of  his  attorney  of  record  for  the  benefit  of  liis 
principal ;  the  principal,  after  know^ledge  of  all  the  facts,  appeared  in  an  action 
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in  the  state  court  to  which  he  had  heen  summoned,  and  set  up  a  claim  to  all 
these  proceeds,  founded  upon  the  proceedings  under  the  judgment  and  exe- 
cution. Heldy  he  was  estopped  from  proceeding  in  equity  to  set  aside  the 
sale  on  the  ground  that  the  attorney  nad  no  authority  to  appear  for  him. 
/toW),  V.  Vo8,  (i)  155  U.  S.  13 ;  Shiras,  J.,  1894. 

45.  Legatees  are  not  Estopped  by  Acquiesoenoe  in  Statements  of 
Trustees. — ^Persons  entitled  under  a  will  to  a  specified  income  charged  upon 
the  whole  fund  in  the  hands  of  trustees  are  not  estopped  to  assert  a  claim 
for  a  portion  of  such  income  not  paid  by  the  trustees,  m  the  absence  of  an 
agreement  or  something  from  which  an  agreement  may  be  inferred  on 
their  part,  to  take  a  less  sum  in  satisfaction  of  the  full  income  ;  mere  acquies- 
cence in  an  announcement  of  the  trustees  that  for  some  time  there  will  have 
to  be  a  diminution  because  of  the  insufficiency  of  the  estate,  will  not  be  con- 
strued as  an  election  to  take  such  partial  payments  as  payments  in  full,  so  as 
to  prevent  a  recovery  of  the  deficiency.  Comstock  v.  Herran,  0  U.  S.  App. 
626  (6th  Cir.) ;  Severenb,  J.,  1803. 

46.  When  Admissions  will  not  Estop.— When  there  is  a  total  want  of 
power  to  subscribe  for  stock  and  to  issue  bonds  in  payment,  a  municipality 
cannot  estop  itself  from  raising  such  a  defence  by  admissions,  or  by  issuing 
securities  negotiable  in  form,  nor  even  by  receiving  and  enjoying  the  proceeds 
of  such  bon(&.    Graves  v.  Saline  Co,^  161  U.  S.  359 ;  Shiras,  J.j  1896. 
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I.  RELEVANCY  AND  COMPETENCY,  l-i8. 
1.  Facts  Relevant  to  Facts  in  Issue,  1-19. 

1.  Bepcurmg  Machinery  after  Accident,  Irrelevant  in  an  Action 
for  Negligence. — Evidence  of  repairs  or  alterations  having  been  made  by 
the  owner  of  a  piece  of  machinery  after  an  accident  has  occurred  should  not 
be  received  to  convict  the  owner  of  having  been  negligent  in  not  having 
made  such  repairs  or  alterations  at  an  earlier  period.  Atchison,  Topeka, 
and  Santa  F6  By.  Co.  v.  Parker,  12  U.  S.  App.  183  (8th  Cir.) ;  Thayer,  J., 
1803. 

2.  Facts  Interwoven  with  Relevant  Facts  are  Admissible.— Circum- 
stances attending  a  particular  transaction  under  investigation  by  a  jury,  if 
80  interwoven  with  each  other  and  with  the  principal  facts  that  they  cannot 
well  be  separated  without  depriving  the  jury  of  proof  that  is  essential  in 
order  to  reach  a  just  conclusion,  are  admissible  in  evidence.  St,  Clair  v. 
U.  5.,  154  U.  S.  134 ;  Harlan,  J.,  1894. 

3.  Similar  Fires. — ^In  an  action  to  recover  damages  from  a  railroad  company, 
caused  by  fire,  alleged  to  have  been  negligently  permitted  to  escape  from 
locomotives,  evidence  going  to  prove  tlmt  defendant's  engine,  before  and 
after  the  fire  causing  the  damage,  had  set  fire  to  ^ass  and  other  combustible 
matter,  in  the  immediate  vicinity  of  the  plaintiff's  premises,  is  competent 
evidence  to  go  to  the  jury,  tending  to  prove  the  poesibilitj  and  probability 
of  the  origin  of  the  fire  causing  the  damage,  and  of  a  negligent  habit  of  the 
officers  and  agents  of  the  company.  Gulf,  Col.  <fc  S.  F,  My,  Co.  v.  Johnson, 
10 U.  S.  App.  629  (8th  Cir.);  Caldwell,  J.,  1898. 

4.  Similar  Fires. — ^In  an  action  to  recover  damages  for  property  destroyed 
by  fire,  alleged  to  have  been  caused  by  sparks  from  defenaant  s  locomotives, 
eTidence  was  offered  of  other  fires  set  at  other  times,  and  by  other  locomo- 
tives,  in  the  same  locality.  Held,  as  no  particular  locomotive  was  designated , 
the  evidence  was  admissible  as  showing  a  negligent  habit  of  the  corporation 
and  the  probability  that  some  locomotive  caused  the  fire.  Northern  Pae. 
R.  Co.  V.  Leicis,  7  U.  S.  App.  254  (9th  Cir.);  Gilbert,  J.,  1892. 

5.  Similar  Fires. — ^In  an  action  against  a  railroad  company,  brought  under 
sec.  60  of  chap.  84  Gen.  Stat,  of  Minn.,  to  recover  for  damages  caused  by  fire 
set  by  its  engines,  it  is  competent  to  prove  generally  that  the  engines  used 
by  the  company  do  scatter  or  throw  out  fire,  and  that  the  company  had  left 
combustible  material  there,  and  that  other  fires  had  been  set  in  the  vicinity. 
Chicago,  St.  Paul,  M.  &  O.  Ry.  Co.  v.  Gilbert,  10  U.  S.  App.  375  (8th  Cir.) ; 
Shiras,  J.,  1892. 

6.  Shamming  Sickness. — ^Where,  in  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  in  a  railroad  accident,  the  plaintiff  has  testified  that 
he  has  been  in  bed  ever  since  the  accident,  held,  evidence  that  plaintiff  has 
a  family  dependent  on  him  for  support  is  competent,  not  as  bearing  on  the 
question  of  damages,  but  as  serving  to  inform  the  jury  as  to  the  plain- 
tiflTs  real  condition.  Southern  Pac,  Co.  v.  Bauh,  7  U.  S.  App.  84  (9Lh  Cir.)  ; 
MoBBOw,  J.,  1892. 

*?•  Wrong  Entries. — In  an  action  brought  bv  an  incorporated  order  against 
a  fideUty  company  upon  the  bond  given  by  it  as  suretjr  for  the  order's 
supreme  treasurer,  the  fidelity  company,  against  the  objection  of  the  order. 
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gave  evidenco  showing  that  certain  entries  of  receipts  were  misdated,  and 
were,  in  fact,  not  received  during  the  period  the  bond  was  in  force.  Tiie 
trial  judge  admitted  the  evidence.  Held^  no  error.  These  entries  were  nt 
best  only  prima  facte  evidence  against  the  surety,  and  the  whole  matter  was 
properly  left  to  the  jury,  Supreme  Council  Catholic  Knights  of  America 
V.  Fidelity  and  Casualty  Co.,  22  U.  S.  App.  489(6thCir.)  ;  Lurton,  J.,  1894. 

8.  Other  False  Entries. — ^When  a  defendant  is  tried  on  an  indictment 
charging  false  entries  at  different  times  running  through  several  months,  it 
is  no  error  to  admit  evidence  of  such  acts  during  the  whole  period,  although 
he  may  be  found  guilty  of  only  one  such  act.  AUis  v.  U,  o.,  155  U.  S.  117  ; 
Brewbb,  J.,  1894. 

9.  Contributory  Negligenoe— Amount  of  Damages.— In  an  action 
against  a  railroad  company  by  one  of  several  workmen  employed  by  another 
corporation  in  unloading  a  railroad  car,  for  personal  injuries  sustained  by 
being  thrown  off  the  car  by  the  running  of  an  engine  and  other  cars  a^^ainst 
it,  testimony  of  another  workman  that  they  were  busy  at  work,  and  did  not 
think  of  the  approach  of  the  train,  as  well  as  testimony  upon  the  question 
how  far  his  capacity  of  earning  a  livelihood  was  impaired,  is  competent  evi- 
dence upon  the  issue  in  question.  Texas  6b  Pacific  By.  Co.  v.  VoUc,  151  U.  S. 
78;  Gray,  J.,  1894. 

10.  Prices  OfEbred. — In  proving  the  value  of  property  which  does  not  possess 
what  is  commonly  called  a  market  value,  proof  of  oners  to  purchase  at  given 
prices,  in  good  faith,  is  some  evidence  of  tne  actual  value,  and  of  its  saleabil- 
ity,  and  such  evidence  is  admissible.  Republican  N.  Co,  v.  N.  W.  Asso. 
Press.,  10  U.  S.  App.  72  (8th  Cir.) ;  Shirab,  J.,  1892. 

11.  Similar  Circumstances  to  Show  Negligence.— The  question  of  tlie 
inherent  negligence  of  an  act  which  has  produced  an  injury  does  not  depend 
on  the  fact  that  similar  acts  had  become  common  without  injurv ;  yet  when 
general  experience  has  shown  that  in  the  construction  of  builaings  or  ma- 
chinery certain  precautions  must  be  taken  to  avoid  calamity,  it  is  evidence 
tending  to  prove  negligence  that  these  precautions  were  deliberately  omitted. 
Flynt  Building  Co.  v.  Brovm,  85  U.  S.  App.  41 ;  (2d  Cir.) ;  Per  Cur.,  1895. 

12.  Negligence. — ^Evidence  to  show  a  tendency  of  certain  parts  of  running 
machinery  to  get  heated,  and  that  certain  bearing^s  had  previously  become 
heated  so  as  to  ignite  dust  collecting  aroimd  them,  is  admissible  as  showing 
where  the  fire  might  have  ori^nated,  and  also  the  necessity  of  care  to 
guard  that  point.  Central  Vt.  K.  Co.  v.  Soper,  21  U.  S.  App.  24  (1st  Cir.) ; 
J?UTNAM,  J.,  1894. 

18.  Condition  Nine  Months  after.— A  boy  ten  years  old,  was  injured  by 
taking  hold  of  a  broken  call  wire  on  one  of  the  defendant's  poles,  and  re- 
ceiving an  electric  shock ;  it  appeared  that  there  was  an  electric  light  wire  on 
the  pole,  that  the  plant  was  not  owned  by  defendant,  and  that  the  wire  was 
repaired  soon  after  the  accident.  Held,  evidence  of  the  condition  of  wire 
was  admissible  nine  months  after  the  accident,  in  corroboration  of  the  fact 
that  at  the  time  of  the  accident  it  was  rusted  andpatched,  also  of  the  absence 
of  a  guard.  Western  Union  Telegraph  Co.  v.  Thorn,  28  U.  S.  App.  123  (M 
Cir.  );  Wales,  J.,  1894. 

14.  Flight  of  Accused. — ^The  presumption  of  guilt  arising  from  the  flight  of 
the  accused  is  a  presumption  of  fact— -not  of  law — ^and  is  merely  a  circum- 
stance tending  to  increase  the  probability  of  the  defendant's  being  the  guilty 
person,  which  is  to  be  weighea  by  the  jury  like  any  other  evidentiary  cir- 
cumstance.   Hickory  v.  U.  8.,  160  U.  S.  408 ;  White,  J.,  1896. 

15.  Acts  of  Concealment. — Acts  of  concealment  by  an  accused  are  cornice- 
tent  to  go  to  the  jury  as  tending  to  establish  guilt,  but  they  are  not  to  be 
considered  as  alone  conclusive,  or  as  creating  a  legal  presumption  of  guilt, 
but  only  as  circumstances  to  be  considered  and  weighed,  in  connection  with 
other  proof,  with  the  same  caution  and  circumspection  which  their  inconclu- 
siveneas,  when  standing  alone,  requires.  Hickory  v.  U.  S.,  160  U.  S.  408 ; 
Whttb,  J.,  1896. 


EVIDENCE,  I.  28*^ 

18.  After  Conduct  Belevant  to  Show  Possibility  of  Prevention.— In  an 
action  for  damages  for  personal  injuries,  it  appeared  that  the  plaintiff  was 
injured  by  catching  his  foot  in  a  guard  rail  of  the  defendant  company,  and, 
while  so  held,  was  struck  by  a  locomotive  of  the  company.  The  evidence 
showed  that  the  defendant  failed  to  fill  in  or  block  the  guard  rail  as  required 
bv  statute.  The  defendant  claimed  and  offered  evidence  to  show  that  the 
filling  in  or  blocking  the  guard  rail  as  required  by  statute  would  prevent  the 
safe  passage  of  trains.  Heidj  that  evidence  to  show  that  after  tne  accident 
occurred  the  defendant  had  blocked  the  guard  rail  in  a  manner  not  incon- 
sistent  with  the  passage  of  trains,  and  sumcient  to  have  prevented  the  acci- 
dent, was  admissible  not  as  admission  of  negligence  of  the  defendant  but  to 
show  that  a  block  could  have  been  used  by  which  the  accident  would  have 
been  prevented.  Cincinnati,  Hamilton  dt  Dayton  R,  R,  Co.  v.  Van  Homey 
87  U.  S.  App.  262  (6th  Cir.) ;  Taft,  J.,  1895. 

17.  (General  Repute. — ^If  the  financial  embarrassment  or  insolvency  of  a  party 
is  proved  by  proper  evidence,  then  proof  of  its  notoriety  in  the  community 
is  admissible  to  bring  home  knowledge  of  the  fact  to  one  who  has  purchased 
goods  from  him,  and  who  resides  in  the  community.  Hinds  v.  Keith  (S),  18 
U.  S.  App.  314  (5th  Cir.);  TOULMIN,  J.,  1898. 

18.  Agency,  Fraud— How  Proved. — ^In  an  action  to  recover  damages  for 
fraud  and  deceit  in  sale  of  land,  the  fact  that  plaintiff's  agent  received  com- 
missions from  the  vendor,  is  one  form  which  the  jury  ma^  infer  collusion 
between  defendant  and  agent,  and  that  the  agent's  fraud  is  that  of  the  de- 
fendant as  well.  Guilty  knowledge  of  the  agent  may  be  shown  b^  the  fact 
that  he  did  not  indorse  notes  given  him  by  defendant ;  the  plaintiff's  confi- 
dence in  agent  may  be  proved  by  the  coiT^npondence  ;  memorandum  book 
of  timber  experts  may  be  put  in  evidence.  When  the  jury  is  satisfied  that 
an  option  was  given  the  agent,  with  the  understanding  that  fraud  was  to  be 
perpetrated,  and  the  option  was  so  used,  an  instruction  to  find  conspiracy 
oetween  agent  and  defendant  is  proper.  Olaspie  v.  Keator,  12  U.  S.  App. 
281  (8th  Cir.) ;  Thayer,  J.,  1898. 

19.  Circumstantial  Evidence. — Circumstantial  evidence  is  the  sort  of  evi- 
dence of  a  fact  which  is  supplied  not  by  any  one's  having  observed  it  take 
place,  but  by  a  number  of  otner  facts  or  circumstances,  which  having  been 
observed,  are  held  to  furnish  a  legitimate  ground  for  an  inference  there- 
from of  the  occurrence  of  the  fact  in  question.  Mudsill  Mining  Co,,  Ltd,, 
V.  WatrouSf  22  U.  S.  App.  12  (6th  Cir.);  Lurton,  J.,  1894. 

2.  MonvE  AND  Intent,  20-24. 

20.  Motive  is  Belevant— Facts  Showing  Motive— Circumstantial  Evi- 
dence.— ^Where  the  tendency  of  testimony  is  to  throw  light  ui)on  a  particular 
fact  or  to  explain  the  conduct  of  a  particular  person,  tnere  is  a  certain  dis- 
cretion on  the  part  of  the  trial  judge  which  a  court  of  errors  will  not  interfere 
with,  unless  it  manifestly  has  no  legitimate  bearing  upon  the  question  at 
issue  and  is  calculated  to  prejudice  the  accused  in  the  minds  of  the  jury. 
Objections  to  circumstantial  evidence  for  irrelevancy  are  not  favored,  for 
the  force  and  effect  of  circumstantial  facts  depend  upon  their  connection 
vith  each  other.  Hence,  in  a  trial  of  M.  for  murder  of  P.,  admission  of  evi- 
dence of  motive  tending  to  show  that  P.  suspected  M.  of  having  murdered 
C,  and  that  M.  suspected  that  P.  was  searchmg  for  C.'s  body,  was  no  error. 
Moore  v.  U,  S„  150  U.  S.  57  ;  Brown,  J.,  1898. 

21.  Secret  Intentions  not  Belevant.— Tn  an  action  by  a  purchaser  of  real 
estate  to  recover  possession  thereof — ^and  who  is  entitled  to  the  possession, 
by  having  paid  a  part  of  the  purchase  price,  and  upon  executing  a  bond  and 
mortgage  to  secure  tlie  balance,  had  received  a  deed  for  the  property  in  due 
form— evidence  of  the  secret  intention  of  the  purchaser  as  to  the  manner  of 

lying  the  bond  is  a  question  foreign  to  the  suit  and  properly  excluded. 
V.  Weaey,  26  U.  8.  App.  124  (4th  Cu:.) ;  Hughes,  J.,  1895. 
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22.  Seordt  Intentions  not  Belevant.— Under  the  law  of  the  Indian  Terri- 
tory, while  it  is  proper,  in  determining  whether  a  given  instrument  is  an  as- 
signment for  the  benefit  of  creditora,  or  merely  a  mortgage,  to  show  the  in- 
tention of  the  parties  by  parol  evidence  of  their  situation,  and  of  their  acts 
in  connection  with  the  transaction,  yet  they  themselves  cannot  be  allowed, 
as  agamst  third  persons,  to  testify  as  to  what  they  had  in  mind  when  execut- 
ing the  paper.    Appolos  v.  Brady,  4  U.  S.  App.  209  (8th  Cir.) ;  Shtras,  J.,  1892. 

28.    Facts  19'egatiYing  Existence  ofWrongfVil  Intent,  Belevant.— Where 

it  is  of  the  essence  of  the  offence  charged,  that  the  criminal  act  should  have 
been  done  wilfully,  a  person  cliar^ed  with  it  is  entitled  to  have  submitted 
to  the  jury,  on  the  question  of  **  wilful,"  wrongdoing,  evidence  of  an  agree- 
ment between  the  omcers  of  the  bank,  that  the  certifying  of  the  chock  should 
be  treated  as  a  loan  from  day  to  day.  Potter  v.  U,  S,f  155  U.  S.  438 ;  Brewer, 
J.,  1894. 

24.  Declaration  of  Intention,  where  Intention  is  the  Factum  Proban- 
dum. — In  an  action  on  an  insurance  policy,  where  the  question  was  whether 
the  insured  was  dead  or  not,  or  whether  a  dead  body  was  his  or  that  of  an- 
other person,  letters  written  by  him  at  the  place  to  his  family  shortly  before 
the  time  when  other  evidence  tends  to  show  that  he  left  the  place,  an<f  stating 
his  intention  to  leave  it  with  that  person,  are  competent  evidence  of  such 
intention.  For  whenever  the  intention  of  a  person  is  of  itself  a  distinct  and 
material  fact  in  a  chain  of  circumstances,  it  may  be  proved  by  his  contem- 
poraneous oral  or  written  declarations.  Mutual  Life  Ins.  Co.  v.  HUlmon : 
N.  Y,  Life  Ina,  Co,  v.  Hillmon ;  Conn.  Mutual  Life  Ins,  Co.  v.  HiUmon,  145 
U.S.  285;  Gray,  J.,  1892. 

See  Viles  v.  Waltham,  157  Mass.  642 ;  Commonwealth  y.  Trefethen,  1S7  Mass.  180 ;  State  r. 
Touug,  119  Mo.  495. 

8.  Res  Gestjb,  25-32. 

25.  Delarations  of  a  Bystander. — ^In  an  action  on  an  accident  policy  by  the 
executor  of  a  person  who  died  from  injuries  caused  by  having  lallen  from  a 
ladder,  the  declaration  of  the  injured  man,  in  response  to  a  Question,  imme- 
diately after  falling,  that  he  liad  fallen  on  his  neck  and  shoulders,  is  part  of 
the  res  gestce  and  admissible.  North  American  Accident  Association  v. 
Kemper's  Executors,  24  U.  S.  App.  864  (7th  Cir.) ;  Bunn,  J.,  Dist.,  1894. 

26.  Exclamation  of  On-looker.— On  the  trial  of  an  action  for  daniages  for 
death  caused  by  the  alleged  negligence  of  the  defendant,  a  railroad  corpora- 
tion, the  exclusion  of  evidence  of  an  exclamation  of  a  witness  when  she  saw 
deceased  crossing  the  track  at  the  point  where  he  was  killed  by  the  defend- 
ant's train,  being  inunaterial  and  consistent  with  the  absence  of  oontributory 
negligence  on  the  part  of  deceased  was  not  error ;  or,  if  error,  was  harmless. 
McOhee  v.  Kennedy's  Adm.,  81  U.  S.  App.  866  (6th  Cir.) ;  Taft,  J.,  1895. 

27.  Accompanying  Statements,  etc.— In  an  action  against  a  railroad  com> 
pany  to  recover  for  personal  injuries,  the  declarations  of  the  party  are  com- 
petent evidence  when  confined  to  such  complaints,  expressions,  and  exclama- 
tions as  furnish  evidence  of  a  present  existing  pain  or  malady,  to  prove  hU 
condition,  ills,  pains,  and  symptoms,  and  if  made  to  a  medical  attendant 

are  of  more  weight  than  if  made  to   another  person.    Northern  Pacific 
Eailroad  Co.  v.  Urlin,  158  U.  S.  271 ;  Shiras,  J.,  1895. 

18.  What  is  not  Part  of  Bes  G-est©.— In  an  action  for  the  enforcement  of  a 
contract,  the  defendant  attempted  to  introduce  in  evidence  declarations  re- 
lating to  mattera  that  occurred  prior  to  the  contract  in  question  on  the 
ground  that  such  declarations  were  a  part  of  the  res  gestce.  The  object  lo 
which  this  testimony  was  addressed  was  not  to  explain  or  elucidate  the  con- 
tract which  was  in  issue,  but  to  show  that  no  contract  was  made  at  alL  It 
was  held  that  the  said  declarations,  being  related  to  facts  detached  from  the 
principal  issue,  and  not  having  grown  out  of  it,  or  Ber\'ing  to  illustrate  it,  or 
constituting  a  part  of  it,  could  not  be  admitted  in  evidence  as  part  of  the  res 
gestce.    Mack  v.  Porter,  25  U.  S.  App.  595  (4th  Cir.) ;  Bbawley,  J.,  1896. 
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29.  Statdments  Not  Part  of  Bes  GtestSD.— Statements  of  a  person  to  his 
nurse  and  physician  made  some  time  after  his  injury  that  a  piece  of  nail 
had  come  out  of  his  knee,  and  the  testimony  of  a  physician  pointing  out  the 
scar  of  the  hole  out  of  which  he  had  been  told  the  nail  had  oom«,  are  not 
part  of  the  res  gestcB,  Boston  and  Albany  B.  Co.  v.  O'EeUly,  158  U.  S. 
334;  Shiras,  J.,  1B95. 

30.  Hontha  Between  is  too  Lon^.— Where  the  acts  of  the  agent  will  bind 
the  principal,  there  his  representations,  declarations,  and  admissions  resi)ect- 
ing  the  subject-matter  will  also  bind  him,  if  made  at  the  same  time,  and 
constituting  a  part  of  the  res  gestce ;  but  it  is  error  to  admit  testimony  of  the 
declaiations  of  an  attorney  as  to  what  was  intended  to  be  conveyed  by  a 
deed  drawn  by  him  some  months  before,  these  declarations  being  no  part  of 
the  res  gestce.  Broimi  t.  Cranberry  Iron  and  Coal  Co,  (^),  25  U.  S.  App.  679 
(4th  Cir.);  SmONTON,  J.,  1896. 

81.  Known  Bnles  as  Part  of  Contract.— When  it  is  shown  that  a  certain 
contract  has  been  conducted  under  the  rules  and  regulations  of  a  Board  of 
Trade  association,  that  the  rules  were  explained  to  and  fully  understood  by 
the  defendant,  such  rules  and  regulations  become  competent  evidence. 
Hansen  v.  Boyd,  161  U.  S.  397 ;  White,  J. ,  1896. 


33.  Belations  of  Parties  to  Contract  may  be  Shown.— Testimony  is  ad- 
missible as  to  the  relations  of  parties  at  time  of  making  a  written  contract, 
though  it  has  a  bearing  on  their  obligations  imder  that  contract.  Bunkle  v. 
Bvamham,  158  U.  S.  216 ;  White,  J.,  1894. 

4.  Res  Inter  Alios  Actjs:,  35-38. 

33.  Bes  Inter  Alios  Act8&— Other  Suits  for  Libel.— In  an  action  agunst 
a  newspaper  for  publication  of  an  alleged  libel,  evidence  as  to  the  bring- 
of  other  suits  by  the  plamtiff  against  other  newspapers  which  published 
similar  libels,  is  irrelevant  and  immaterial.  Where  evidence  is  improx)erly 
admitted  against  objection,  but  such  evidence  is  not  prejudicial  to  the 
party  obiecting,  a  verdict  against  such  party  will  not  be  disturbed  because 
of  the  aomission  of  such  evidence.  Sun  Printing  and  Publishing  Association 
V.  Smith,  14  U.  S.  App.  173  (2d  ar.);  Lacombe,  J.,  1893. 

34.  Letters  Written  and  Beceived  by  Strangers  to  the  Action.— 
Lettcurs  passing  between  the  officers  of  an  express  company  and  a  railroad 
company  containing  statements  that  compensation  of  the  attorneys  of  the 
express  company  for  certain  services  was  less  than  afterwards  claimed,  no 
one  of  the  writers  or  recipients  being  an  agent  of  the  attorneys  or  authorized 
to  bind  them  by  any  statements  he  might  make,  are  not  admissible  in  an 
action  by  the  attome3r8  to  recover  for  such  services.  Southern  Exp,  Co,  v. 
Todd,  13  U.  S.  App.  851  (8th  Ch-.) ;  Sanborn,  J.,  1893. 

35.  Debt  in  one  Case  does  not  Disprove  Credit  in  Another.— In  an 
action  to  recover  from  a  carrier  freights  improperljr  collected  from  the  con- 
signees of  the  plaintiff,  the  fact  that  the  plaintiff  was  indebted  to  the 
defendant  in  otiier  transactions  is  not  admissible  under  a  general  denial  to 
show  that  he  did  not  have  a  valid  claim  against  the  defendant  in  this  one. 
National  Steamship  Co,  v.  Tugman,  143  U.  S.  28 ;  Lahar,  J.,  1892. 

96.  Evidence  of  Other  Crimes. — On  a  trial  for  murder,  evidence  of  other 
crimes,  such  as  robberies,  committed  bv  defendant,  is  inadmissible,  and  the 
admission  is  not  cured  by  the  charge  of  the  court  that  the  defendant  was 
not  to  be  convicted  because  of  evidence  as  to  the  other  crimes.  Boyd  v. 
U.  S.,  142  U.  S.  450 ;  Harlan,  J.,  1892. 

Becsase  part  of  conversation  is  admissible  in  evidence  it  does  not  follow  that  the  whole  is. 
State  V.  EDwood,  17  R.  L  771. 

S7.  An  Aocoiint  in  Begard  to  Same  Transaction.— Where  R.  is  the 
assignee  and  successor  to  all  the  rights  of  M.  in  a  particular  transaction,  an 
account  with  M.  in  regard  to  that  transaction  is  not  res  inter  alios  acta  as 
to  B.    Eunkle  v.  Burnham,  153  U.  S.  216 ;  Whttb,  J.,  1894. 
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88.  Names  on  Stock-book,  not  Idem  Sonans.— The  rule  that  "  where  the 
name  of  an  individual  appears  on  the  stock-book  of  a  corporation  as  a  stock- 
holder, the  prima  facie  presumption  is  that  he  is  the  owner  of  the  stock  in 
a  case  where  there  is  nothing  to  rebut  that  presumption ;  and,  in  an  action 
against  him  as  a  stockholder,  the  burden  of  proving  that  he  is  not  a  stock- 
holder, or  of  rebutting  that  presumption,  is  cast  upon  the  defendant,"  is  an 
exception  to  two  general  rules  of  evidence,  viz. :  To  the  rule  that  a  party  to 
a  contract  may  not,  unless  authorized  by  statute,  in  the  absence  and  without 
the  knowledge  of  his  adversary,  manufacture  written  evidence  of  the  con- 
tract in  controversy,  which  can  be  admitted  in  evidence  to  prove  the  con- 
tract without  the  oath  of  the  writer  or  the  admission  or  ratification  of  the 
opposing  part^,  and  to  the  rule  that  the  burden  of  proof  is  on  him  who 
alleges  the  existence  of  a  contract  that  is  denied,  to  prove  some  act  or  ad- 
mission of  his  adversary  consenting  to  or  ratifying  it.  Tavtssig'B  Exr».  v. 
Glenn,  4  U.  S.  App.  524  (8th  Cir.);  Sanborn,  J.,  1893. 

6.  Generally,  89-48. 

40.  Certifled  Transcript  of  Auditor  of  Treasury.—F.,  an  assistant  post- 
master, was  indicted  for  embezzlement  of  money  order  funds  of  the  United 
States.  It  being  proved  tliat  he  was  the  son  and  assistant  of  the  postmaster, 
and  had  sole  management  and  possession  of  the  money  order  business  and 
funds  during  the  entire  term,  a  certified  transcript  fix>m  the  office  of  Uie 
auditor  of  the  treasury  at  Washington,  showing  the  account  of  the  post- 
master was  admitted  in  evidence.  HeUl^  no  error.  Faust  v.  United  States, 
163  U.  S.  453  ;  Shiras,  J.,  1896. 

41.  Competency  is  for  the  Judge,  Weight  for  the  Jury.— Wlietlier  a 
witness  is  (qualified  to  testify  to  any  matter  of  opinion,  is  alwa^rs  a  prelimi- 
nary question  for  the  judge  presiding  at  the  trial.  But  if  it  fairly  appears 
upon  the  facts  shown  that  the  witness  is  competent  to  give  an  opinion,  it  is 
not  for  the  judge  to  pass  upon  its  value,  but  it  is  for  the  jury  to  detemiin<' 
how  much  weight  is  to  be  given  to  it.  Erhardt  v.  BaUin,  14  U.  S.  App.  370 
(2d  Cir.);  WALLACaffi,  J.,  1898. 

42.  Upon  Flea  of  Self-defence  on  a  Trial  for  Murder.— Upon  a  trial  for 
murder,  where  the  question  is  whetlier  the  killing  was  in  self-defence,  evi- 
dence that  the  deceased  was  a  larger  and  more  powerful  man  than  the  d<^- 
fendant,  as  well  as  evidence  that  the  deceased  had  the  general  reputation  of 
being  a  quarrelsome  and  dangerous  man.  is  competent  evidence  for  the  de- 
fendant.   Smith  V.  r.  5.,  161  CJ.  S.  85 ;  Gray,  J.,  1896. 

48.    Evidence  on  Issue  Withdrawn  firom  Jury.— There  is  no  error  in  the 

admission  of  evidence  tending  to  show  that  the  plaintiff  had  suffered  loss  of 
income  in  consequence  of  a  libellous  publication,  wliere  tlie  judge  with- 
draws this  issue  from  the  consideration  of  the  jury  and  instructs  them  that 
no  special  damages  had  been  proved.  Evening  Post  Pub,  Co.  v.  Vrnght,  3S 
U.  S.  App.  894  (2d  Cir.) ;  Wallace,  J.,  1896. 

44.  Inadmissible,  may  be  Bejected.— An  offer  of  testimony  must  be  treate<l 
as  an  entirety,  and  if  any  part  of  it  is  inadmissible  the  court  properly'  rejects 
the  entire  offer ;  l)eing  under  no  obligation  to  seiMirate  that  which  is  admis- 
sible from  that  which  is  inadmissible.  Atchison,  Topeka,  and  Santa  Fe  R. 
R,  Co,  V.  Meyers,  24  U.  S.  App.  295  (7th  Cir.);  Baker,  J.,  Diat.,  1894. 

45.  .  Objection  on  Ground  of  Irrelevancy— How  to  be  Made.— An  objec- 
tion to  testimony  on  the  ground  that  it  is  **  incompetent  and  immaterial " 
must  apprise  the  court  or  the  opposite  party  of  the  speoiho  ground  for 
its  exclusion  where  the  testimony  is  not  obviously  or  clearly  inadmissible. 
Burlington  Ins,  Co,  v.  Miller,  19  U.  S.  App.  588  (8th  Cir.) ;  Thayer,  J.,  1894. 

An  objection  made  at  the  opening  of  the  trial  of  an  action  at  law  before  a  referee  (a  Jnnr 
being  waived)  to  the  taking  of  any  evidence  ^'  for  the  reason  that  the  petition  failed  to  8tat«' 
facts  sufllcient  to  constitute  a  cause  of  action  *^  is  too  vague  and  uncertain  to  be  of  any  avail,  a-** 
it  fails  to  advise  either  the  referee  or  the  opposite  party  of  the  particular  defect  whidi  renders 
the  petition  insufficient.    Board  of  Commissioners  v.  Sherwood.  d4  F.  &.  104. 
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46.  On  statutory  Grounds.— The  laws  of  Washington  Territory  provided 
that  compensation  to  owners  of  land  taken  by  railroads  should  be  **  irresx>ective 
of  any  increased  value  thereof  by  reason  of  the  proposed  improvement." 
Held  J  that  the  question,  *'  How  much  less  was  this  land  worth  alter  the  road 
Iiad  been  constructed  over  it  than  it  was  before?"  was  inadmissible  and 
irrelevant.  Spokane  Falls  and  Northern  Ry,  Co.  v.  Ziegler,  15  U.  S.  App. 
472  (9th  Cir.) ;  McKenna,  J.,  1894. 

47.  Interest  in  the  Cause  does  not  Disqualify  Witness.— Upon  the 
examination  of  the  plaintiff,  who  was  a  witness  in  his  own  behalf,  the  fact 
that  he  was  indebted  to  the  defendants  in  other  transactions,  is  not  admis- 
sible to  show  his  interest  in  the  suit,  since,  being  himself  the  plaintiff,  that 
was  already  clearly  manifest.  National  Steamship  Co.  v.  Tugman,  148  U.  8. 
28;  Brown,  J.,  1892. 

4S.  What  may  be  Qiven  in  Suit  by  Widow  of  Servant  against 
Master  for  l)amages— Massachusetts.— In  an  action  brought  under  the 
Employers'  Liability  Act  of  Massachusetts  evidence  is  competent  to  show 
what  land  of  a  man  deceased  was  in  respect  to  health,  vigor,  and  activity,  as 
well  as  to  show  his  condition  of  sobriety  and  apparent  health  and  vigor  im- 
mediately before  death.  Overman  Wheel  Co.  v.  Oriffln,  33  U.  S.  App.  147 
(1st  Cir.) ;  Webb,  J.,  1895. 

n.  JUDICIAL  NOTICE,  49-64. 

49.  Of  Laws  and  Treaties  of  Mexico.— The  courts  of  the  United  States 
are  bound  to  take  judicial  notice  of  the  laws  and  regulations  of  Mexico  prior 
to  the  cessions  under  the  treaty  of  Guadalupe  Hidalgo,  and  the  treaty  of 
Dec.  30,  1853.      U.  S.  v.  Chaves,  159  U.  S.  452 ;  Shiras,  J.,  1895. 

50.  Of  President's  Frodaniations.^The  public  proclamation  of  pardon 
and  amnesty  made  by  the  President,  Dec.  25,  1868,  has  the  force  of  public 
law,  of  which  all  courts  are  bound  to  take  notice,  whether  specially  called  to 
their  attention  or  not.  Jenkins  v.  Collardy  145  U.  S.  546;  Field,  J.,  1892; 
U.  S.  v.  Dunnington,  146  U.  S.  388;  Brown,  J.,  1892. 

51.  Of  IT.  S.  Treaties. — ^The  courts  of  the  United  States  take  judicial  notice 
of  its  treaties  with  other  countries,  but  where  a  treaty  is  relied  on,  the  burden 
is  on  the  party  asserting  it  to  inform  the  court,  when  in  fact  without  knowl- 
edge of  the  subject,  of  its  existence  and  terms.  Richter  v.  Reynolds^  17 
U.  S.  App.  427  {3d  Cir.) ;  Dallas,  J.,  1893. 

53.  Of  Legislatiye  Aots.— The  acts  of  the  legislature  of  a  state,  providing 
for  the  construction,  operation,  and  leasing  of  a  railroad,  are  of  the  class  now 
generally  regarded  as  public  acts.  Of  such  acts  the  United  States  courts 
take  judicial  cognizance.  They  therefore  need  not  be  pleaded  or  put  in  evi- 
dence. Western  cfir  Atlantic  R.  R.  Co.  v.  Roberson,  22  U.  S.  App.  187  (6tli 
Cir.) ;  Lu*roN,  J.,  1894. 

53.  Of  Public  Statutes  of  the  States.— The  courts  of  the  United  States 
take  judicial  notice  of  all  public  statutes  of  the  several  states  of  the  Union. 
Merchants'  Exchange  Bank  v.  McOraw,  15  U.  S.  App.  332  (9th Cir.) ;  Gilbert, 
J.,  1894. 

54.  Decisions  and  Statutes  of  States  and  of  United  States.— The 
Supreme  Court  will  take  judicial  notice  of  facts  concerning  the  pueblo 
of  San  Francisco,  which  are  recited  in  former  decisions  of  this  Court,  in 
statutes  of  the  United  States  and  of  the  State  of  California,  and  in  the 
records  of  the  Department  of  the  Interior.  Knight  v.  U.  S.  Land  Associa- 
tion^ 142  U.  S.  161 ;  Lamab,  J.,  1891. 

55.  Of  Laws  of  Penn.  in  May,  1788.— The  courts  of  the  United  States 
will  take  judicial  notice  of  the  laws  of  a  state,  existing  prior  to  the  ratifi- 
cation of  the  Federal  Constitution.  Loree  v.  Abner,  6  U.  S.  App.  649  (6th 
Cir.) ;  Babb,  J.,  1893. 
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56.  Elections— Convention.— The  Supreme  Court,  on  appeal  from  the 
Circuit  Court,  takes  judicial  notice  of  the  days  of  public  general  elections  of 
members  of  the  legislature,  or  of  the  constitutional  convention  of  a  state,  as 
well  as  of  the  times  of  the  commencement  of  its  sitting,  and  of  the  dates 
when  its  acts  take  effect.    Mills  v.  Green,  159  U.  S.  651 ;  Gray,  J.,  1885. 

57.  Prooeedings  not  in  the  Becord. — ^Procedings  had  in  a  circuit  or  dis- 
trict court  of  the  United  States  will  not  be  judicially  noticed  in  the  Circuit 
Court  of  Appeals,  when  such  proceedings  form  no  part  of  the  record  of  the 
case  appealed.  United  States  v.  Manderson's  Exrs. ,  8  U.  S.  App.  199  (3d  Cir.) ; 
Wales,  J.,  1892. 

58.  Of  Facts  not  in  the  Record. — A  circuit  court  of  appeals  cannot  take 
knowledge,  either  actual  or  judicial,  of  what  may  appear  upon  tJie  records 
of  the  nimierous  district  and  circuit  courts  within  the  boundaries  of  the 
circuit,  except  when  they  appear  in  the  proper  mode  by  the  record  before  it. 
Nor  con  it  assume  the  existence  of  necessary  facts  to  support  the  right  of 
appeal  which  do  not  appear  of  record.  Fitzgerald  v.  Evans,  4  U.  S.  App.  154 
(8th  Cir.)  ;  SmRAS,  J.,  1892. 

59.  Of  Boles  of  Board  of  Inspectors  of  Steam  Yachts.— The  court  will 
not  take  notice  of  the  rules  of  the  Board  of  Supervising  Inspectors  of  Steam 
Vessels,  when  not  of  record  or  admitted  in  the  briefs  of  counsel.  The  Clara 
and  Jlie  Reliance,  14  U.  S.  App.  346  (2d  Cir.) ;  Per  Cur.,  1893. 

60.  Of  Uses  of  Machinery  .—Tlie  court  takes  judicial  notice  of  the  fact  that 
hoppers  with  chutes  beneath  them  are  used  for  many  different  purposes. 
Black  Diamond  Coal  M.  Co.  v.  Excelsior  C.  Co,,  156  V,  S.  611 ;  Brown,  J., 
1895. 

61.  Of  Meaning  of  Ordinary  Words— "  Tomatoes."— The  cx)urt  takes 
judicial  notice  of  the  ordinary  meaning  of  all  words  in  our  tongue ;  diction- 
aries are  admitted  not  as  evidence,  but  as  aids  to  the  memory  and  under- 
standing of  the  court.  Accordingly,  "  tomatoes  "  are  **  vegetables,*'  and  not 
"  fruit,*^ within  the  meaning  of  TariflF  Act  of  March  8,  1883,  c.  121.  Nix  v. 
Hedden,  149  U.  S.  304 ;  Gray,  J.,  1893. 

62.  Of  Tide  Lands,  or  "  Mud  Flats."— Tlie  court  will  not  take  judicial 
notice  of  the  nature  and  extent  of  tide  lands,  or  '*  mud  flats,"  and  such  lands 
are  not  included  in  the  public  lands  covered  by  the  general  legislation  of 
Congress.    Baer  v.  Moran  Bros,  Co.,  153  U.  S.  287  ;  Brewer,  J.,  1894. 

63.  Of  Carlisle  Mortuary  Tables.— Courts  can  take  judicial  notice  of 
Carlisle  tables  in  estimating  the  probable  length  of  life,  whether  they  were 
introduced  in  evidence  or  not.  Lincoln  v.  Power,  151  U.  S.  436  ;  Shiras,  J., 
1894. 

64.  Of  Manner  of  Sale  of  Public  Lands.— The  court  will  take  judicial 
notice  of  the  manner  in  which  public  lands  are  sold  by  private  en^ry,  and 
knows,  therefore,  that  the  issue  of  the  oertrflcate  of  entry  and  of  the  potent 
are  not  the  same  or  simultaneous  acts.  Bigelow  v.  Cluxtterton,  10  XJ.  S.  App. 
267  (8th  Cir.) ;  Caldwell,  J.,  1892. 

in.  ORDER  AND  WEIGHT,  65-73. 

65.  Insufficient  and  not  Besponsive. — On  an  issue  to  determine  whether 
a  steamer  showed  a  headlight  oefore  collision,  a  witness  was  asked,  "  How 
far  off  can  your  light  be  seen  at  night? ''  and  answered,  **  You  can  see  about 
eight  miles  off,  that  mast  is  twenty  feet  high."  The  latter  part  of  the  answer 
was  not  responsive  and  is  insufficient,  being  the  only  evidence  relied  on  to 
sliow  that  the  light  was  not  placed  forty-six  feet  above  the  deck.  The 
TJiingvalla  and  The  Oeiser,  1  XL  S.  App.  32  (2d  Cir.) ;  Lacombb,  J.,  1891. 

66.  Sufficient  Evidence  of  Fossession.—Witness  testified  that  he  went 
witli  defendant  to  a  mine  on  the  land,  that  defendant  told  him  that  thev  had 
cut  the  shaft,  and  cut  timber  and  built  a  cabin  and  a  fence  to  establish  their 
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ion.    This  was  held  to  be  sufficient  evidence  of  possession  by  the  de- 
fendants.   Koona^  v.  Bryson,  25  U.  S.  App.  868  (4th  Cir.) ;  Seymour,  J.,  1895. 

07.  Oontradictlons  of  Witnesses.— The  positive  testimony  of  witnesses 
that  a  light  was  properly  burning  before  and  after  an  accident  is  not  out- 
weighed by  the  testimony  of  other  witnesses  that  they  did  not  see  the  light, 
or  by  suggestions  that  it  might  have  been  hung  so  as  to  be  obscured  by  the 
fore-top-mast  stay-sail.  Tlie  Thingvaila  and  The  Oeiaer,  1  U.  S.  App.  82  (2d 
Cir.);  Lacx>icbb,  J.,  1891. 

68.  Weight  Bequired  under  Code  Pleadings.— Plaintiff  set  up  in  his 
bill  a  verbal  contract  of  partnership  between  the  defendant  and  himself,  and 
called  for  an  answer  under  oath,  which  the  defendant  made,  denying  the  ex- 
istence of  such  contract  of  partnership.  Such  answer  can  be  overcome  only 
by  the  testimony  of  two  witnesses,  or  of  one  witness  with  corroborating  cir- 
cumstances.   Latta  V.  KUboum,  150  U.  S.  524 ;  Jackson,  J.,  1898. 

69.  Evidence  Required  to  Prove  Crime  Alleged  in  Civil  Action.— 
Where  a  criminal  act  is  alleged  in  a  civil  suit,  a  preponderance  of  evidence 
18  sufficient  to  warrant  a  verdict  and  decision  in  support  of  the  allegations. 
Proof  beyond  a  reasonable  doubt  is  not  required.  New  York  Accident  Ins. 
Co.  of  the  City  ofN.  Y,  v.  Clayton,  19  U.  S.  App.  804(8th  Cir.) ;  Sanborn,  J., 
1893. 

70.  Bocnmentary  ETidence—Ship's  Begister.— The  register  of  a  ship  is 
admissible  ss  prima  facie  evidence  of  her  nationality.  St.  Clair  v.  U,  S.,  154 
U.  S.  134;  Hablan,  J.,  1894. 

71.  Journal  of  Clerk— Confession  of  Judgment.— A  party  may,  in  open 
court,  consent  to  the  reduction  of  a  judgment,  and  the  noting  of  the  consent 
in  the  journal  of  the  clerk  is  sufficient  evidence  thereof.  Lewis  v.  Wilson, 
151 U.  S.  551 ;  Brbwisb,  J.,  1894. 

72.  DoGumentary  Evidence— Surveyor's  Report.— Where  a  survey  was 
made  according  to  a  provision  of  statute,  the  report  of  surveyors  having 
been  filed  in  three  counties,  showing  an  authoritative  marking  of  the  boun- 
dary lines  of  those  counties,  is  conclusive  evidence  as  to  the  boundary 
line,  so  as  to  determine  the  location  and  jurisdiction  over  a  certain  spring. 
Bluefvdd  Water  Works  &  Imp.  Co.  v.  Sanders,  25  U.  S.  App.  70  (4th  Cir. )  ; 
Hughes,  J.,  1894. 

73.  Proof  Necessary  to  Show  Prior  Invention.— If  it  be  permissible  for 
an  inventor  to  maintain  his  patent  upon  evidence  dehors  the  proceedings  in 
the  patent  office,  that  he  had  noiade  tne  invention  at  an  earlier  date  than  is 
to  he  presumed  from  his  application  and  patent,  so  as  to  carry  it  back  to 
antendate  the  public  use,  the  proof  should  be  clear  and  unequivocal  that  he 
was  the  original  inventor.  Mich.  Cen.  B.  R.  Co.  v.  Consolidated  Car-Heat- 
ing Co.,  ai  C.  S.  App.  402 ;  Sevekens,  J.,  1895. 

IV.  BURDEN  OF  PROOF,  74-85. 

74.  To  Prove  Validity  of  a  Will,  on  Proponent.— In  Oregon,  where  a 
will  is  attacked  as  a  forgery  after  it  has  been  jproved,  the  probate  amounts  to 
nothing,  and  the  burden  is  cast  on  the  parties  claiming  under  the  will  to 
prove  its  validity.  Richardson  v.  Oreen,  15  U.  S.  App.  488  (9th  Cir.); 
Knowi£S,  J.,  18Si4. 

75.  On  Defendant,  to  Show  Contributory  I^'egligence.— The  burden  of 
proof  is  on  the  defendant  to  show  contributory  negligence.  Union  Pacifio 
By.  Co.  V.  Novak,  15  U.  8.  App.  400  (9th  Cir.);  Hawley,  J.,  1894. 

76l  On  Claimant  under  Deed. — ^Where  there  is  an  exception  in  the  ^neral 
granting  clause  of  a  deed,  the  burden  of  proof  is  on  tne  one  claiming,  in 
ejectment,  to  show  that  the  land  he  claims  is  not  within  the  exception. 
Maxwell  jCand  Grant  Co.  v.  Dawson,  151  U.  S.  586 ;  Brown,  J.,  1894. 
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77.  Tax  Deeds— Burden  on  Holder.— Wlien  not  modified  by  statate,  the 
burden  of  proof  is  upon  the  holder  of  a  tax  deed  to  maintain  his  title  when 
questioned,  by  showing  that  the  provisions  of  a  statute  have  been  complied 
with.    Marx  v.  Hawthorn^  148  U.  S.  172  ;  Shiras,  J.,  1893. 


78.  On  Him  BisputinflrGtenuinenessof  Si&:nattire8. — ^Tho  genuineness  of 
the  signatures  to  voucners  being  undisputed,  the  documents  constitute  at 

,  least  prima  facie  evidence  of  the  settlements  which  they  recite,  and  the 
burden  is  on  the  complainant  to  overthrow  or  discredit  them.  Darcy's  Ex" 
ecutors  v.  Cheney y  84  U.  8.  App.  50  (7th  Cir.) ;  Woods,  J.,  1895. 

79.  On  Party  Alleging  Innooenoe.—In  order  to  sustain  the  claim  of  being 
an  innocent  purchaser,  the  defence  must  be  pleaded  and  the  burden  of  proof 
is  on  party  alle^ng  it.  Billings  v.  Aspin  m,  &  S,  Co.,  10  U.  S.  App.  1  (8th 
Cir.) ;  Shiras,  J.,  1892. 

80.  On  Defendant  to  Show  Parol  Partition.— In  an  action  of  ejectment, 
the  defendant  claimed  under  a  parol  partition  of  co-tenants  of  the  land,  one 
of  whom  was  a  married  woman.  ifeZd,  that  the  biirden  was  on  the  defend- 
ants to  establish  the  parol  partition,  and  the  consent  of  the  married  woman 
to  such  partition,  and  the  long  acquiescence  in  it  by  all  concerned.  Berry  v. 
Seawell,  81  U.  S.  App.  80  (6th  Cir.)  ;  Tapt,  J.,  1895. 

81.  On  Ship  to  Prove  Damage.— The  burden  of  proof  that  damage  was 
caused  by  sea  peril  lies  with  the  ship.  Negative  as  well  as  positive  proof 
may  be  resorted  to.  The  Dunbritton,  38  U.  S.  App.  369  (2d  Cir.) ;  Laoombe, 
J.,  1896. 

82.  Upon  Carrier  to  Show  Seaworthiness.— The  burden  of  proof  is  upon 
the  carrier  to  show  the  seaworthiness  of  his  vessel.  The  Warren  Adams, 
88  U.  S.  App.  356  (2d  Cir.) ;  Wallace,  J.,  1896. 

88.  On  Creditor  to  Show  Fraudulent  Sale  of  Good8.—If  the  fact  of  in- 
debtedness, and  the  fact  that  the  goods  were  sold  in  payment  thereof  at  tlieir 
reasonable  fair  value,  are  established  to  the  satisfaction  of  the  jury,  and  if  it 
be  contended,  in  avoidance  thereof,  that  the  trade  was  simulated,  and  that 
tliere  was  a  secret  trust  or  benefit  reserved  to  the  debtor,  the  burden  is  on 
thecontesting  creditor  to  establish  it.  Bamberger  v.  Schoolfieldy  160  U.  S. 
.       149;  White,  J.,  1895. 

84.  Is  Upon  Purchaser  from.  Settler  to  Prove  Bona  Pides  of  Settler. 
— In  action  by  the  U.  S.  to  recover  the  value  of  timber  alleged  to  have  been 
taken  by  virtue  of  a  purchase  from  settlers,  the  burden  of  proving  the  good 
faith  of  the  settlers  is  upon  the  defendant,  and  cross-examination  for  the 
purpose  of  bringing  out  this  fact  is  permissible  ;  a  purchase  of  timber  in 
good  faith  fi-om  one  believed  to  be  a  lawful  setter,  without  intent  to  defraud 
the  government,  is  valid,  and  the  purchaser  is  protected.  Stone  v.  United 
States,  29  U.  S.  App.  32  (9th  Cir.)  ;  Hawley,  J.,  1894. 

85.  Burden  of  Proof  Under  Bevised  Statutes.— In  an  action  by  the 
Government  under  §  3490  Rev.  Stat.,  against  one  who  presented  false  vouchers 
to  a  military  officer,  it  was  Jield  that  the  government  must  show  guilty 
knowledge  in  the  defendant,  to  charge  him  under  the  statute.  The  juiy 
could  not  infer  such  knowledge  from  the  fact  of  negligence  alone.  Unitai 
States  V.  SJiapleigh,  12  U.  S.  App.  26  (8th  Cir.) ;  Sanborn,  J.,  1893. 

V.    PRESUMPTIONS,  8^96. 

86.  Of  Payment  after  Iiong  Lapse  of  Time.— If  payment  is  made  to  the 
agent  of  two  joint  creditors,  the  presumption  is,  if  one  of  the  principals  die, 
and  if  a  long  time  has  elapsed,  that  the  agent  has  accounted  to^the  surviving 
principal  for  his  proportion  of  the  money  received,  provided  nothing  appears 
to  the  contrary.    Long  v.  Thayer,  150  U.  S.  520 ;  Brown,  J.,  1893. 

87.  That  Letter  was  Received- That  Signer  Wrote  it.— The  deposit- 
mg  m  the  post-office  of  a  letter  properly  addressed,  with  the  postage  pre- 
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paid,  is  prima  facie  evidence  that  the  person  to  whom  it  was  addressed  re« 
oeived  it ;  and,  conversely,  a  letter  received  in  due  course  of  mail,  and  es- 
pecially if  it  be  in  response  to  a  letter  sent  by  the  receiver,  is  presumptively 
the  letter  of  the  one  whose  name  is  signed  to  it.  Scofidd  v.  Parlin  db  O.  Co,f 
18  U.  a  App.  693  (7th  Cir.) ;  Woods,  J.,  1894. 

88.  That  Letter  was  Beceived  by  Addressee.— The  presumption  that  a 
letter  properly  directed  and  mailed  reached  its  destination  at  the  proper  time, 
and  was  duly  received  by  the  person  to  whom  it  was  addressed,  is  a  presump- 
tion of  fact,  subject  to  control  and  limitation  by  other  facts.  JSchutz  v. 
Jordan^  141  U.  S.  213 ;  Brewer,  J.,  1891. 

S9.  Of  Lmooenoe. — An  instruction  that  the  '*  defendant  is  presumed  to  be 
innooent  until  the  contrary  appears  beyond  a  reasonable  doubt,  and  that 
every  reasonable  doubt  or  presumption  must  be  construed  in  his  favor,'' 
should  be  made  when  requested.  Cochran  iSb  Sayre  v.  U,  S.,  157  U.  S.  286; 
Bbown,  J.,  1895. 

90.  That  Legislative  Acts  are  in  Good  Faith.— The  knowledge  and  good 
faith  of  a  legislature  are  not  open  to  question,  but  the  presimiption  is  con- 
clusive that  it  acted  with  full  knowledge  and  in  good  faith,  and  in  this  case 
the  circumstances  surrounding  the  transaction  not  only  preclude  the  idea  of 
misconduct  or  ignorance  on  the  part  of  the  legislature,  but  it  is  clear  that 
the  Navigation  Company  was  a  bonaflde  purchaser  within  the  meaning  of 
the  resolution  of  1861,  and  intended  as  a  oeneficiary  thereunder.  U.  S,  v. 
Des  Moines  N.  db  By,  Co.,  142  U.  S.  510 ;  Brewer,  J.,  1892. 


91.  From  Failxire  to  Offer  Eyidence  in  Possession.— When  one  partr 
to  an  action  has  in  his  exclusive  possession  a  knowledge  of  facts  which 
would  tend,  if  disclosed,  to  throw  light  upon  the  transactions  which  form  the 
subject  of  controversy,  his  failure  to  offer  them  in  evidence  may  afford 
presumptions  against  him.  Kirby  v.  TaJlmadge,  160  U.  S.  379  ;  Brown,  J., 
1896. 

92.  From  Long  Acquiescence  and  Possession. — ^Where  there  is  evidence 
from  which  a  sale  of  lands  and  the  execution  of  a  deed  may  be  presumed 
and  testimony  showing  the  listing  of  the  lands  bv  the  grantee,  and  sales  of 
portions  of  them  by  him  or  his  heirs,  and  unchallenged  possession  by  their 
vendees,  and  failure  of  those  claimingundertlie  original  grantor  fornearly 
a  century  to  assert  title,  it  is  proper  to  call  the  attention  of  the  jury  to  these 
facts,  and  instruct  them  that  they  will  be  justified  in  finding  that  the  original 
owner  parted  with  his  interest  in  his  lifetime.  Van  Gunden  v.  Virginia^ 
Coal  A  Iran  Co.,  8  U.  S.  App.  229  (4th  Cir.) ;  Goff,  J.,  1892. 

98.  In  Favor  of  Seaworthiness. — In  an  action  on  a  marine  insurance  policy 
the  presumption  of  fact  is  prima  fade  in  favor  of  seaworthiness  of  the  ves- 
sel, and  the  burden  of  proof  of  the  contrary  rests  with  the  insurer.  The 
Warren  Adams,  88  U.  S.  App.  856  (2nd  Cir.) ;  Waixace,  J.,  1896. 

94.  Presumption  from  Concealment  too  Strongly  Stated.--A  state- 
ment in  a  charge  that  no  one  who  was  conscious  of  innocence  would  resort 
to  concealment  is  substantially  an  instruction  that  all  men  who  do  so  are 
necessarily  guilty ;  is  tantamount  to  saying  to  the  jury  that  flight  created  a 
legal  presujnption  of  guilt  so  strong  and  so  conclusive  that  it  was  the  duty 
of  the  jury  to  act  on  it  as  axiomatic  truth  ;  and  as  such  it  is  error.  Hickory 
V.  U.  S.,  160  U.  S.  408 ;  Whitk,  J.,  1896. 

95.  Incorporation  not  Presumed  from  use  of  Word  **  Company."— 
The  use  of  the  word  "company  *'  by  a  number  of  individuals  carry^in^  on  a 
business  is  no  evidence  that  the  company  doing  business  under  it  is  a 
corporation,  as  the  term  is  as  applicable  to  partnerships  and  to  unincorpo- 
rated associations  as  to  corporations.  Owen  v.  Shepard,  19  U.  S.  App.  836 
(8th  Cir.) ;  Caldwell,  J.,  1894. 

96.  What  Baises  Presumption  of  Partition.— In  absence  of  evidence  to 
theocMitiary,  the  fact  that  co-tenants  of  a  tract  of  land  have  occupied  the  sev- 
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eral  x)ortion8  in  severalty  for  more  than  fifty  years  with  the  knowle<^o  and 
oonsent  of  each  other,  and  have  exercised  acts  of  exclusive  ownership  and 
control  over  the  respective  shares  without  objection  or  claim  on  the  part  of 
other  co-tenants,  raises  a  strong  presumption  of  fact  that  there  was  an  actual 
division  by  agreement,  express  or  tacit,  of  the  land  between  the  co-tenants 
according  to  the  lines  of  exclusive  occupancy.  Alien  v.  SeatoeU,  97  U.  S. 
App.  486  (6th Or.) ;  Tapt,  J.,  18»5. 

VI.  HEAESAY,  97-111. 

97.  General  Beputation. — Greneral  reputation  as  to  the  ownership  of  land 
is  admissible  to  prove  adverse  possession.  MaxiDeU  Land  Grant  Co,  v.  Daw- 
son,  151  U.  S.  586 ;  Brown,  J.,  1894. 

98.  Rumor. — ^Testimonv  that  is  merely  hearsay  and  based  on  rumor,  even  if 
it  relates  to  a  material  fact,  and  purports  to  give  a  general  belief  in  a  com- 
munity, which  belief  has  not  oeen  shown  affirmatively  to  have  been  the 
general  belief  in  tlie  community,  is  properly  excluded.  Hinds  v.  Keith  {lu 
13  U.  S.  App.  223  (5th  Cir.) ;  TOULMIN,  J.,  1893. 

99.  Iiocal  Custom— When  Admissible. — Evidence  of  a  local  custom  is  not 
admissible,  unless  shown  to  be  known  to  both  parties ;  and  an  appellate 
court  mav  infer,  from  the  general  proceedings,  that  a  custom  was  regarded 
as  a  local  and  not  a  general  custom  by  the  court  and  both  parties.  Chateau- 
gay  Ore  db  Iron  Co.  v.  ElakCy  144  U.  S.  476 ;  Brewer,  J.,  1892. 


100.  Other  Suits  Against  Defendant.— In  a  suit  to  determine  whether 
there  is  an^  property  of  a  debtor  in  the  hands  of  a  garnishee,  the  fact  tbat 
other  creditors  have  brought  a  suit  subsequently  for  an  accounting  against 
the  garnishee  is  immaterial,  and  as  against  the  garnishors  merely  hearsay 
evidence.  Citizens*  Bank  of  Wichita  v.  FartoeU,  27  U.  S.  App.  268  (8th  Cir.) ; 
Sanborn,  J.,  1894. 

101.  Cannot  thus  Show  Incompetence  of  Servant.— Hearsay  evidence 
as  to  the  incompetence  of  an  employe  is  inadmissible  in  an  action  of  n^li- 
gence.  Louisviue  and  NashviUe  Ed,  Company  v.  KeUy,  24  U.  S.  App.  103 
(7th  Cir.) ;  Woods,  J.,  1894. 

102.  Dying  Deolarations— Those  not  so.— Tlie  plaintiff  in  error  was  in- 
dicted, tried,  and  convicted  of  murder  bv  shooting.  There  were  offered  in 
evidence  (1)  a  declaration  in  writing  by  £he  murdered  person,  made  after  the 
shooting,  and  under  the  sense  of  impending  death ;  (2)  the  statement  of  a 
witness,  offered  in  rebuttal,  that  on  a  later  day  and  before  her  death  the 
murdered  person  said  that  the  former  statement  was  true.  Held,  as  it  was 
satisfactorily  established  that  the  written  statement  of  the  victim  was  made 
under  tlie  impression  of  almost  immediate  dissolution,  that  it  was  properly 
admitted ;  whereas  the  latter  was  improperly  admitted,  as  it  did  not  appear 
that  she  spoke  under  the  admonition  of  her  approaching  end.  Carver  v.  (7.  S, , 
160  U.  S.  553 ;  Fuller,  C.  J.,  1896. 

103.  Deolarations  to  Physician  Admissible.— Declarations  of  a  patient  to 
physician,  while  seeking  his  medical  attendance,  respecting  his  condition 
and  symptoms  at  that  time,  are  an  exception  to  the  rule  of  hearsay,  and  are 
admissible  in  evidence  in  behalf  of  the  patient.  He  must,  however,  first  es- 
tablish the  fact  on  which  the  exception  rests,  that  is.  that  the  declarations 
were  made  while  seeking  medical  aid.  Delaware,  Lack,  <fc  West,  R,  R.  Co,  v. 
Roalefs,  28  U.  S.  App.  (3d  Cir.)  569 ;  Bxjtler,  J.,  1895. 

104.  Statements  to  Physicians— When  Relevant.— It  is  proper  to  allow  a 
physician  to  repeat  statements  made  to  him  by  a  patient  for  tlie  purpose  of 
showing  the  jury  upon  what  he  grounds  his  opinion.  Such  statements  are 
not  hearsay  for  this  purpose.  Kansas  City,  F.  S,  iSb  M,  R.  Co,  v.  SUmer,  10 
U.  S.  App.  209  (8th  Cir.) ;  Shiras,  J.,  1893. 

105.  Statements  to  Physician— When  Beleyant.— The  statement  of  an  in- 
jured party  to  his  physician  to  enable  him  to  determine  the  real  nature  of  the 
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mmble  is  admissible  in  the  examination  of  the  physician.     Union  Pacific  Ry, 
Co,  V.  Novak,  15  U.  S.  App.  400  (»thCir.) ;  Hawley,  J.,  18d4. 

106.  Letter  of  Third  Person. — ^It  is  improper  to  admit  in  evidence  a  letter 
written  by  one  oificer  of  a  company  to  another  against  a  third  person  for  the 
purpose  of  proving  the  facts  therem.  Cfregory  Consolidated  M.  Co,  v.  Starr, 
141  u.  S.  22r4 ;  Brewer,  J.,  1891. 

106.  Fixing  Boundaries  and  Showing  Adverse  Possession.— Certain 
loose  parol  statements  and  certain  hearsay  evidence  are  held  to  be  inadmis- 
dbleman  action  of  ejectment,  either  to  ^Ji  the  boundaries  of  the  defend- 
ants* deed,  or  to  show  the  character  and  extent  of  his  alleged  adverse  pos- 
session. Maancdl  Land  Grant  Company  v.  Dawson,  151 U.  8. 586 ;  Brown,  J., 
1894. 

109.  Evidenoe  on  Former  Trial— Admissions  and  Pleadings.— ^Judicial 
admissions  and  i)leadings  of  a  partv  in  another  suit  are  open  to  explanation 
and  rebuttal,  or  it  may  l>e  shown  that  they  were  made  by  mistake.  Blanks 
v.  Klein  {2),  2  U.  S.  App.  863  (5th  Cir.) ;  Locke,  J.,  1892. 

110.  Indorsement  by  Town  Clerk  on  Assessment  Bolls.— An  indorse- 
ment made  by  a  town  clerk  on  the  official  assessment  rolls  of  a  town,  to  the 
effect  that  certain  property  therein  specified  is  exempt  from  taxation,  does 
not  serve  to  release  the  property  from  taxation  ;  and  the  court  did  not  err  in 
refusing  to  admit  sucli  evidence.  Toivn  of  Darlington  y.  Atlantic  Trust  Co,, 
25  U.  S.  App.  854  (4th  Cir.) ;  GOPF,  J.,  1895. 

111.  To  Prove  Heirship. — Hearsay  evidence  is  allowed  to  prove  heirship. 
Branch  v.  Texas  Lumt>er  Mfg.  Co,  (;S),  13  U.  S.  App.  495  (5th  Cir.)  ;  McjCor- 
MICK,  J.,  1898. 

vn.  EXPERTS  AND  OPINION,  112-132. 

112.  Experts — ^When  Allowed  to  Testify. — ^Where  a  witness  could  have 
detailed  the  facts  to  the  jury,  who  were  as  able  as  he  to  draw  an  inference, 
opinion  evidence  is  improper ;  but  it  is  proper  if  the  formation  of  an  opinion 
requires  special  knowledge  or  skill.  Mfrs,'  Accident  Indemnity  Co.  v.  Dor- 
gan,  16  U.  S.  App.  290  (6tTi  Cir.) ;  Taft,  J.,  1893. 


113.  Peculiar  Skill  and  Knowledge. — Expert  testimony  will  be  received  in 
legard  to  matters  which  require  peculiar  skill  and  knowledge  not  common 
to  men  in  general.  Union  Pacific  Ry,  Co,  v.  Novak,  15  U.  S.  App.  400 
(9th  Cir.) ;  Hawley,  J.,  1894. 

114.  Who  is  an  Expert— Overflow  of  Biver. — One  who  had  lived  beside  a 
river  for  many  years  and  had  witnessed  five  overflows  was  allowed  to  testif  jr 
as  to  the  effect  of  a  bridge  and  embankment  in  causing  an  overflow  upon  his 
farm.  Held,  the  qualification  of  a  witness  who  is  not  a  scientific  expert, 
but  who  has  had  special  opportunities  for  observation  in  the  particular  case, 
is  a  matter  within  the  discretion  of  the  trial  judge,  and  liis  ruling  will  not  be 
disturbed  unless  plainly  erroneous.  St,  Louis  &  San  Francisco  R,  Co,  v. 
Bradley,  3  U.  S.  App.  637  (5th  Cir.) ;  Locke,  J.,  1893. 

115.  Range  of  Testimony. — A  doctor  is  not  allowed  to  give  his  opinion  as  to 
the  cause  of  the  death  from  the  evidence  he  has  heard,  but  a  physician,  who 
made  an  autopsy,  is  allowed  to  give  an  opinion  as  to  the  cause  of  death,  judg- 
ing from  the  condition  of  the  body.  Mfrs,^  Accident  Indemnity  Co,  v.  Dorgan, 
16  U.  S.  App.  290  (6th  Cir.) ;  Tapt,  J.,  1893. 

116.  Machinery. — It  is  proper  to  permit  an  expert  to  testify  that,  in  his 
opinion,  revolving  shafting  is  dangerous.  Pullman's  Palace  Car  Co,  v. 
Harkins,  17  U.  S.  App.  33  (3d  Cir.) ;  Acheson,  J.,  1893. 

117.  laatent  Defect. — ^Where  the  question  was  whether  or  not  a  defective 
weld  of  an  iron  staff,  which  caused  its  break,  could  have  been  discovered  by 


298^  EVIDENCE,  VII. 

inspection  before  it  broke,  the  opinion  of  a  competent  expert  who  saw  one 
of  the  broken  pieces,  as  to  the  appearance  of  the  broken  end,  was  proper 
evidence  for  the  jury.  St,  Louis  dc  San  Francisco  Ry,  Co.  v.  Farr^  12  U.  S. 
A.pp.  520  (8th  Cir.) ;  Sanborn,  J.,  1898. 

118.  Fraotioal  Experts— Matter  of  Observation.— As  the  effect  of  an  em- 
bankment on  the  flow  of  the  river  in  its  usual  course  could  only  be  proved 
from  personal  observation  or  experience,  those  who  had  ()l)served  the  flow 
of  the  river  before  and  after  the  embiuikment  had  been  built  were  the  best 
witnesses.  There  is  no  error  in  holding  such  persons  qualified  as  practical 
experts,  and  it  is  for  the  jury  to  determine  what  weight  their  opinion  was 
entitled  to.  St,  Louis  <&  San  Francisco  Ry.  Co.  v.  Bradley^  13  U.  S.  App.  68 
(5th  Cir.) ;  Pardee,  J.,  1893. 

119.  Medical  Examination.— It  is  competent  for  a  medical  man,  called  as  an 
expert,  to  characterize  the  manner  of  the  physical  examination  made  by  bim. 
Northern  Pacific  R.  Co.  v.  Urlin,  158  U.  S.  271 ;  Shiras,  J.,  1895. 

130.  Comparison  of  Writings.- Writings  especially  prepared  post  litem 
motam  for  the  purpose  of  comparison  with  writing  whose  genuineness  it  is 
desired  to  prove,  are  inadmissible  in  evidence,  hickory  v.  U.  5.,  151  U.  S. 
803 ;  Fuller,  C.  J.  (Brewer,  J.,  Dist.),  1894. 

131.  To  Show  De&ult  of  Cashier--What  Belevant.— In  an  action  by  a 
bank  against  a  surety  company  for  the  loss  sustained  by  the  false  entries  of  a 
cashier,  in  order  to  prove  loss,  the  teller's  book  showing  what  money  was 
paid  in,  the  ledger  account  properly  proved,  the  written  itemized  statement 
of  an  expert  accountant  who  examined  the  books,  are  admissible  in  evidence. 
American  Surety  Co.  of  N.  Y.  v.  Pauly,  88  U.  S.  App.  254  (3d  Cir.) ;  Lacombe, 
J.,  1896. 

133.  Lawftil  Questions  for  Expert. — An  ex])ert  may  be  interrogated  as  to  a 
fact  involved  in  a  question  to  oe  decided  by  the  jury.  Atchison^  Topeka, 
and  Santa  F4  Railroad  Company  v.  Meyers,  24  U.  S.  App.  295  (Tth  Cir.) ; 
Baker,  J.,  1894. 

133,  As  to  Construction  of  Bunways.— In  an  action  for  negligence,  where 
the  question  arose  as  to  the  height  and  construction  of  a  certain  runway 
across  a  sidewalk,  it  is  proper  to  ask  an  exi)ert  witness,  **  What  is  the  usual 
mode  of  constructing  these  runways  resting  on  tiie  sidewallra.*'  Flynt 
A  Construction  Bldg.  Co.  v.  Brown,  35  U.  S.  App.  41  (3d  Cir.) ;  Per  Cur., 
1895. 

134.  Expert  Testimony  not  Conclusive.— Expert  testimony  is  admissible 
to  explain  the  several  drawings,  models,  and  machines  exhibited  upon  a  txial, 
their  operation,  purpose,  and  effect ;  but  it  is  not  conclusive  upon  the  courts. 
The  court  may  adopt  the  reasons  given  by  an  expert,  but  if  they  are  deemed 
unsatisfactory  the  court  may  discard  the  testimony,  and  act  on  its  own 
knowledge  and  judgment.  Jensen  v.  Norton,  7  U.  S.  App.  103  (9th  Cir.) ; 
Hawuey,  J.,  1892. 

136.  Opinion  without  Grounds  for,  Inadmissible.— Although  it  is  com- 
petent for  a  witness  to  give  the  result  of  his  observation  of  a  person's  general 
conduct  with  respect  to  being  negligent,  yet  wliere  one  testifies  that  the  con- 
duct of  an  emplojre  in  a  particular  line  of  duty  was  imprudent,  and  such 
witness  had  very  little  opjxjrtunity  to  observe  him  in  that  capacity,  without 
stating  grounds  for  his  oelief ,  such  opinion  evidence  is  inadmissible  to  show 
that  the  employe  was  unfit  to  be  employed  because  of  carelessness.  Ard- 
more  Coal  Co.  v  Beml,  27  U.  S.  App.  96  (8th  Cir.) ;  Thayer,  J.,  1894. 

127.  Witness  to  State  Facts,  not  Inferences.— An  engineer's  testimony  for 
plaintiff  should  not  be  admitted  when  he  simply  states  that  all  the  engineers 
on  the  road  knew  of  tlie  condition  of  the  roaa — it  being  merely  an  inference. 
Union  Faeifio  Ry.  Co.  v.  O'Brien,  4  U.  S.  App.  221  (8th  Cir.) ;  Shiras.  J., 
1892. 
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128.  And  not  Conclusions  of  Law. — ^A  witness  cannot  testify  as  to  con- 
elusions  of  law,  and  as  a  rule  must  state  facts  and  not  draw  conclusions  from 
the  evidence  or  give  opinions.  Brush  Elec.  Co.  v.  California  Elec,  Co., 
7  U.  S.  App.  409  (9tli  Cir.) ;  Knowles,  J.,  1893. 

129.  Opinion  Admitted,  not  Prejudicial  to  Defendant.— Where  the 
court  below  allowed  a  witness  to  answer  a  question  as  to  the  Bhai)e  of  a 
patent  in  comparison  with  an  earlier  patent,  when  both  patents  were  in 
court,  it  was  held  to  be  properly  admitted  evidence,  since  the  iury  could  see 
the  respectiTe  shapes  and  the  defendant  was  not  prejudiced.  Harper  iSb 
Bqfnom  Co,  v.  Wtlffus,  15  U.  S.  App.  143  (9th  Cir.) ;  Gilbebt,  J.,  1898. 

ISO.  Hyjiothetical  Questions  upon  Assumed  Facts.— Answers  to  hy- 
pothiBtical  questions  upon  a  supposition  of  facts  should  be  excluded  as 
evidence.  North  American  Accident  Association  v.  Kemper's  Executor, 
24  U.  S.  App.  364  (;  Ai  Cir.)  ;  BUNN,  J.,  1894. 

131.  Non-Expert  Opinion— When  Admissible.— Expressions  of  opinion 
and  conclusions  oi  a  witness,  where  it  is  an  inference  from  many  minor 
details  which  it  would  be  impossible  for  him  to  present  in  the  form  of  a 
picture  to  the  jury  except  by  tne  statement  of  his  inference,  are  competent 
evidence.    B.  &  O.  i2.  R.  Co,  v.  RamhOj  16  U.  S.  App.  277  (6th  Cir.) ;  Taft,  J. , 


133.  Opinion  of  Plaintiff  as  to  Damages. — On  the  trial  of  an  action  by  a 
coupler  and  switchman  of  a  railroad  company  to  recover  for  injuries  received 
from  the  explosion  of  the  boiler  of  the  locomotive,  he  was  asked  as  a  wit- 
ness what  were  his  prospects  of  advancement  in  tlie  service  of  the  company, 
and  answered  that  he  thought  by  staying  he  would  be  promoted ;  that  he 
had  been  several  times,  in  the  absence  of  the  yard-master,  called  upon  to 
discharge  his  duties ;  that  the  average  yard-conductor  obtained  a  salary 
of  from  $60  to  $75  a  month.  Held^  that  there  was  no  error  in  admitting  the 
testimony.  Bichmond  <&  Danville  B,  Co.  v.  Elliott,  149  U.  S.  266  ;  Bbewer, 
J.,  1893. 

Vm.  ADMISSIONS  AND  DECLARATIONS,  133-150. 


133.  Agents — ^Admissions  of. — In  an  action  for  damages  for  breach  of  war- 
ranty in  the  sale  of  a  chain  used  to  haul  vessels  out  of  the  water,  evidence 
of  statements  made  by  agents  of  the  vendee  of  the  original  vendees  to  the 
latter  that  a  new  chain  must  be  furnished  was  properly  excluded.  Suther- 
land V.  Bound,  16  U.  S.  App.  80  (6th  Cir.) ;  Taft,  /.,  1893. 

1^4.  Admissions  by  Agent— Master  of  Vessel.— In  a  case  of  collision  the 
declarations  of  the  master  are  admissible  on  the  ground  that  when  the  col- 
lision occurred  he  represented  the  owner  and  was  his  agent  in  navigating 
the  vessel ;  while  the  statements  of  other  witnesses  are  admissible  only  in 
contradiction  of  testimony  given  by  them  on  the  trial.  Singlehurst  v.  La 
CSe.  Gin^rale  Transatlantique,  11  U.  S.  App.  693  (2d  Cir.) ;  Lacombb,  J., 
1892. 

135.  Agents— Cori>orations  Bound  by  Admissions  and  Acts  of.— Cor- 
respondence conducted  by  agents  of  a  corporation,  and  contracts  made  by 
them  in  the  name  of  their  principal,  in  the  due  and  ordinary  coiu^e  of 
bosiness,  must  be  admitted  in  evidence  as  if  the  corporation  were  a  natural 
person.  In  order  to  bind  a  corporation  it  is  not  necessary  to  show  a  contract 
to  have  been  executed  or  authorized  by  a  formal  corporate  act,  such  as  an 
order  or  resolution  of  a  board  of  directors.  Scoflelav,  Parlin  <fc  O.  Co.,  18 
U.  S.  App.  692  (7th  Cir.) ;  Woods,  J.,  1894. 

138.  Admissions— Engineers  not  Agents  for  Making.— An  action  was 
brought  by  a  brakeman  against  a  railroad  company  to  recover  damages  for 
injuries  received  while  attempting  to  get  upon  a  moving  engine,  caused 
b^  the  defectiTe  condition  of  the  engine.  Declarations  as  to  the  condi- 
tion of  the  engine  by  the  engineers  in  charge  of  it,  made  at  various  times 
from  six  hours  to  five  months  before  such  accident,  were  hdd  inadmissible 
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in  evidence  against  the  company,  not  being  part  of  the  res  gesUB,  nor  within 
the  scope  of  agency  to  bind  the  company,  for  the  purpose  of  admitting  its 
negligence.  LouiftuiUe  db  Nashville  R.  Co.  v.  Stewart^  0  U.  S.  App.  564 
(7th  Cir.) ;  Jenkins,  J.,  1898. 

187.  Of  Charaoter  of  Empl03re. — In  an  action  against  a  railroad  company i 
the  defence  was  that  plaintifTs  injury  was  caused  by  the  negligence  of  a 
fellow-servant.  Plaintiff  was  allowed  to  show  the  existence  of  a  rule  of  the 
company  that  negligent  employes  must  be  reprimanded,  suspended,  or 
discliarged,  and  that  the  fellow-servant  in  this  case  had  not  been  so  dealt 
with,  such  evidence  being  in  the  nature  of  an  admission  by  the  company 
that  prior  to  the  trial,  at  least,  it  did  not  re^rd  the  person  in  Question  as 
negligent.  Atchison^  Topeka,  and  Santa  Fi  Hy.  Co.  v.  Parker,  13U.  S.  App. 
183  (8th  Cir.) ;  Thayer,  J.,  1893. 


188.  Admissions  by  Priv]y  in  Interest.—It  is  competent  to  explain  by 
proof  declarations  of  a  privy  in  interest,  admitted  in  evidence  without  objec- 
tion, although  they  might  have  been  found  inadmissible.  If  objected  to. 
White  V.  Van  Horn,  159  U.  S.  3 ;  White,  J.,  1895. 

139.  Statement  to  Commercial  Agency.— When  the  error  alleged  is  the 
admission  or  rejection  of  evidence,  the  specification  should  state  the 
substance  of  the  evidence,  in  order  to  entitle  it  to  review.  A  statement 
made  to  a  commercial  agency  is  admissible  to  show  whether  an  indebted- 
ness actually  existed.  Shauer  v.  Alterton,  151  U.  S.  607 ;  Hablan,  J., 
1894. 

140.  By  Agent — Bookkeeper. — ^Whereby  the  terms  of  a  contract  the  amount 
due  to  the  plaintiff  was  to  be  determined  by  the  way-bills  in  possession  of 
the  defendant's  bookkeeper,  the  replies  msuie  by  such  bookkeeper  to  the 
plaintiff  when  asking  information  are  competent  evidence.  Anvil  Mining 
Co.  V.  Humble,  153  U.  S.  540 ;  Brewek,  J.,  1894. 

141.  By  Agent— Foreman  of  B.  B.  Co.  not  Such.— Statements  made  by 
the  foreman  of  a  railway  company  as  to  a  colt*s  being  knocked  off  the  track, 
made  some  time  afterward  to  its  owner,  are  not  admissible  in  an  action 
against  the  company  for  damages  for  death  of  colt.  Such  statements  are 
admissible  only  when  made  in  the  course  of  some  business  in  which  the 
agent  has  authority  to  represent  his  principal.  St.  Louis  <St  San  Francisco 
Ry.  Co.  V.  McLeUand  (i),  27  U.  S.  App.  71  (8th  Cir.) ;  Thayer,  J.,  1894. 

142.  By  Silence— When  Belevant.— If  one  of  two  persons  accused  of  having 
together  committed  murder  makes  a  voluntary  confession  in  the  presence 
of  the  other,  imder  such  circumstances  that  he  would  naturally  have  con- 
tradicted it  if  he  did  not  assent,  the  confession  is  admissible  against  both ; 
but  if  made  in  the  absence  of  the  other,  it  is  admissible  only  against  the  one 
making  it.  Such  a  confession  may  be  voluntary,  if  not  obtained  through 
threats  or  promises,  although  the  prisoner  was  in  irons  at  the  time  of  making 
it.    Sparfand  Hansen  v.  U.  5.,  156  U.  S.  51 ;  Harlan,  J.,  1895. 

148.  Admissions — ^In  Pleading. — ^When  the  defendant  in  his  answer  admits 
the  execution  of  an  instrument  set  up  by  plaintiff  in  his  declaration,  that 
instrument  is  admissible  in  evidence.  Smith  v.  Oale,  144U.  S.  509 ;  Bbown, 
J.,  1892. 

144.  Dying  Declaration— Whole  of  it  Admissible.— A  wounded  man  was 
told  by  the  physician  he  could  not  recover.  The  formers  statement  to  the 
latter  that  he  did  not  know  who  shot  him,  bein^  admitted  without  objec- 
tion,  it  was  proper  to  ask  if  the  wounded  man  did  not  also  say  that  he  knew 
the  defendant,  and  that  it  was  not  he  who  shot  him.  Clyde  Mattox  v.  U.  S., 
146  U.  S.  140 ;  Fuller,  C.  J.,  1892. 

145.  Declarations  as  to  Private  Boundaries.— The  exception  to  the  general 
rule  excluding  hearsay  evidence — namely,  that  declarations  may  be  received 
as  to  ancient  boundaries,  matters  of  public  concern,  where  the  declarant  is 
dead — has  been  extended  in  some  of  our  states  to  include  9^ao  private  bound- 
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aries.  Here  alao  the  declarant  must  be  shown,  or  from  lapse  of  time  with 
some  certainty  be  presumed,  to  be  deceased,  and  he  must  not  have  been  liable 
to  the  bias  of  interest.  Robinson  t.  Dewhurst,  25  U.  S.  App.  345  (4th  Cir.)  ; 
Setmour,  J.,  1895. 


140.  Statements  by  Mortgagor  Tnadmissible  against  Mortgagee.— 
Declarations  made  by  a  mortgagor  to  third  jxkrties  after  execution  of  the 
mortgage,  prejudicial  to  the  mortgagee,  are  inadmissible  in  evidence  against 
the  mortgagee.  Grymes  Dry  Goods  Co,  v.  Malcolm^  19  U.  S.  App.  229  (8th 
Cir.) ;  Caldwell,  J.,  1893. 

147.  Gk>nfe8sions — ^Aooomplices.— -The  testimony  of  one  who  admits  himself 
to  be  an  accomplice  is  to  be  cautiously  received.  But  where  his  evidence 
has  been  carefully  scrutinized,  and  contains  inherent  marks  of  honesty,  and 
accounts  for  facts  which,  in  the  light  of  the  history  of  the  case,  would  other- 
wise be  inexplicable,  and  fits  into  the  surroundings  very  much  like  truth,  it 
may  be  accepted  as  worthy  of  consideration.  Mudsill  Mining  Co,  v.  Watrous, 
23  U.  8.  App.  12  (6th  Cir.) ;  Lurton,  J.,  1894. 


148.  Confessions  in  Custody. — Confessions  are  not  rendered  inadmissible  by 
the  fact  that  the  parties  are  in  custody,  provided  that  they  are  not  extorted 
by  inducements  or  threats.    Pierce  v.  U,  S,,  160  U.  S.  355 ;  Brown,  J.,  1896. 

149.  Aots  and  Declarations  of  Conspirators— When  Relevant.— Upon  an 
indictment  for  conspiracy,  acts  or  declarations  of  one  conspirator,  made  after 
the  conspiracy  has  ended,  or  not  in  furtherance  of  the  conspiracy,  are  not 
admissible  in*evidence  against  the  other  conspirators.  Logan  v.  IT.  S,,  144 
U.  S.  263 ;  Gray,  J.,  1893. 

See  People  r.  McKane,  14S  N.  T.  466. 

150.  Acts  of  Conspirators,  after  the  Conspiracy  is  Ended.— Acts  and 
declarations  by  a  conspirator  after  the  conspiracy  has  ended  are  not  com- 

S?tent  evidence  against  a  fellow-conspirator  to  prove  the  fact  of  conspiracy. 
nw»  V.  U.  S„  150  U.  S.  93 ;  Jackson,  J.,  1893. 

IX.  PAROL  TO  VARY  A  WRITING,  151-175. 
1.  Generally,  151-153. 

151.  ITot  Q^nerally  Admissible.— In  the  absence  of  fraud,  accident,  or  mis- 
take, parol  evidence  should  not  be  aUowed  to  contradict  the  terms  of  a  written 
instrument.  Union  Stock  Yards  and  T.  Co.  v.  Western  L,  <Sb  C,  Co,,  Ltd., 
18  U.  S.  App.  438  (7th  Cir.) ;  Jenkins,  J.,  1893. 

See  QorreU  ▼.  Home  Life  Ixu.  Co.,  68  F.  R.  877. 

153.  When  Written  Agreement  is  Complete.— Oral  testimony  is  inad- 
missible in  an  action  on  a  promissory  note,  the  agreement  bein^  complete. 
Gorrel  v.  Home  Life  Insurance  Co,,  24  U.  S.  App.  188  (7th  Cir.) ;  woods,  J., 
1894. 

153.  When  Admissible,  Generally. — Unless  there  is  an  allegation  of  fraud, 
accident,  or  mistake  in  executing  a  bond  or  deed,  or  in  delivering  the  same, 
evidence  of  a  contemporaneous  parol  agreement  or  understanding  is  not 
admissible  to  alter,  contradict,  or  vary  the  terms  of  the  agreement.  Front 
Street,  etc.,  Ry.  Co.  v.  Blewett,  7  U.  S.  App.  285  (9th  Cir.);  Gilbert,  J., 
1892. 

2.  Contracts,  154-161. 

154.  To  Varr  Written  Contract. — Negotiations,  suggestions,  and  discussions 
between  the  parties  antecedent  to  the  execution  ot  a  written  contract  are 
merged  in  the  contract,  and  that  evidence  is  inadmissible  to  vary  the  terms 
which,  after  negotiation,  the  parties  have  settled  upon  and  adopted  as  ex- 

'  pressing  their  final  agreement,  where  the  language  of  the  contract  is  unam- 
Digoous  and  susceptible  of  but  one  interpretation.  Empire  State  Phosphate 
Co,  V.  Heiler,  20  U.  S.  App.  589  (2d  Cir.) ;  Lacombb,  J.,  1894. 
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155.  To  Contradiot  Bedtals  in  Contract.— The  purchaser  of  a  mine  ac- 
cepted a  deed  purporting  to  convey  a  Uiree-fourths  interest,  knowing  at  the 
time  that  the  grantor  owned  only  a  half  interest.  He  paid  partly  in  cash 
and  gave  his  note  for  the  balance.  He  set  up  a  failure  of  ooiisideration  and 
vdshed  to  prove  by  parol  that  grantor  claimed  to  have  an  option  on  another 
fourth  and  orally  promised  to  buy  it  and  convey  to  grantee.  Held^  one 
who  accepts  a  written  contract  cannot  produce  parol  evidence  and  contradict 
recitals  in  it,  which  he  knew  to  be  false  at  the  time  the  contract  was  made. 
Zimpelman  v.  HipweU,  2  U.  S.  App.  56«  (5th  Cir.);  Pardee,  J.,  1898. 

156.  To  Vary  Contract— Sale  of  Machinery.— A  contract  in  writing  for 
the  sale  of  machinery  stated  that  sale  should  oe  complete  on  delivery.  Parol 
evidence  of  a  contemporaneous  agreement  of  guaranty,  and  that  titfe  should 
remain  in  the  vendor  until  the  machinery  was  paid  for,  was  not  admissible. 
Van  Winkle  v.  CroweR,  146  U.  S.  42 ;  Blatchford,  J.,  1882. 

157.  Oral  Agreement  Collateral  to  Contract.— A  receiver  of  a  corpora- 
tion recovers  judgment  against  a  party  on  a  written  instrumei^t  which  that 
party  gave  in  evidence,  lie  now  seekis  to  introduce  contemporaneous  oral 
agreements  to  vary  the  written  instrument,  without  seeking  to  prove  an 
additional  agreement  or  consideration  for  the  same.  Such  evidence  is  prop- 
erly rejectel    CtUver  v.  Wilkinson,  145  U.  S.  205 ;  Blatchford,  J.,  1892. 

158.  Collateral  Warranty. — ^When  a  written  contract  is  in  all  respects  com- 
plete and  unambiguous  on  its  face,  evidence  of  a  collateral  warranty  (which 
would  be  partly  of  the  description  of  the  thing  sold). upon  which  tlie written 
contract  is  silent,  is  inadmissible,  in  the  absence  of  fraud,  accident,  or  mis- 
take.   Seitz  V.  Brewer's  R,  M.  Co.,  141  U.  S.  510 ;  Fuller,  C.  J.,  1891. 

159.  Only  Part  Bednced  to  Writing,  Parol  may  be  Introduced.— The 

rule  does  not  apply  in  cases  w^here  the  original  contract  was  verbal,  entire, 
and  a  part  only  of  it  was  reduced  to  writing.  Harman  v.  Harman,  84  U.  S. 
App.  316  (7th  Cir.);  Bonn,  J.,  1895. 

160.  Parol  Evidence  Inadmissible  to  Modify— Goorgia.—H.  S.  W.  con- 
veyed land  to  J.  R.  W.  to  enable  the  latter  to  borrow  money  by  pledging  it. 
J.  R.  W.  conveyed  to  the  corporation  which  gave  a  bond  to  reoonvey  on 
payment  of  money  advanced.  J.  R.  W.,  with  consent  of  H.  S.  W.,  conveyed 
to  A.  P.  T.,  who  gave  a  note  which  was  afterward  cancelled.  Held,  when 
J.  R.  W.,  with  consent  of  H.  S.  W.,  conveyed  to  A.  P.  T.,  H.  S.  W,  parted 
with  all  his  title,  and  he  cannot  show  by  parol  the  cancellation  of  sucn  con- 
veyance ;  and,  further,  by  Statute  of  Georgia,  H.  S.  W.  can  assert  no  title 
to  the  land  until  the  debt  is  paid.  New  England  Mtge,  S,  Co.  v.  Tarver,  23 
U.  S.  App.  114  (5th  Cir.);  Pardee,  J.,  1894. 

161.  Purchase  of  Bailroad  Ticket.— Parol  evidence  of  what  is  said  between 
a  passenger  on  a  railroad  and  the  ticket-seller  of  the  company,  at  the  time 
of  the  purchase  by  the  passenger  of  his  ticket,  is  admissible  as  going  to 
make  up  the  contract  of  carriage  and  forming  _part  of  it.  N.  Y.,  Lake  Erie 
<&  W.  R.  Co,  V.  Winter's  Admr.,  143  U.  S.  CO ;  Lamar,  J.,  1892. 

See  Mornlnj;  Journal  Assn.  v,  Rutherford,  61  F.  R.  516  ;  Richmond  Ry.  &  Elec.  Co.  t.  Dick  rt 
fS  \?^«^-.^J^  :  Northern  Pac.  Ry.  Co.  v.  Charless,  51 F.  R.  680  ;  Mann  Boudoir  C.  Co.  t.  Dupre,  64 
S-  5-  5il  '  S?.*^"  ^-  5^"  ^-  *  ^»^-  Aa«n.,  55  F.  R.  848  ;  Hudson  v,  Charleston  C.  <fc  C.  R.  Co..  55 
^'  ?•  *^Jv9?*^*K!.^*^  ?•  ^-  *  ^'  ^I-  <^o-  V.  Elliott,  55  F.  R.  068  ;  Pittsburjfh  C.  C.  A  St.  L.  Ry.  C\». 
▼.  Ru8S,  57  F.  R.  836  ;    Mahoney  v.  Railway  Co.  93  Mich.  616  ;    Lucas  ▼.  Railroad  Co.,  98  Mich.  4. 

3.  Bonds.  162-163. 

163.  To  Modify  a  Bond.— Where  the  only  declarations  and  representations 
which  the  i>artie8  chose  to  make  a  part  of,  or  the  basis  of,  the  contract  were 
those  contained  in  the  written  questions  and  answers  of  an  insurer  and  the 
insured  respectively,  evidence  of  conversations  between  officers  of  the  com- 
pany and  the  insured  are  not  admissible  to  modify  a  bond.  Supreme  Coun- 
CU  V.  Fidelity  &  Cos.  Co.,  22  U.  S.  App.  439  (6th  Cir.) ;  LURTON,  J.,  1894. 

163.  Unsigned  Bond  not  to  be  Validated  by  Parol.— A  bond  was  given 
by  a  guaranty  company  to  a  bank  to  indemnify  it  **  for  any  pecuniary  loes 
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soBtamed  by  it  from  any  fraudulent  acts  of  its  aasistant-cashier  during  the 
oontinuanoe  of  this  bond."  It  contained  the  provision  that  *'  it  is  essential 
to  the  validity  of  this  bond  that  the  employe's  signature  be  hereunto  sub- 
scribed and  witnessed.'*  The  company  pleaded  non  est  fact  am.  At  the  hear- 
ing the  receiver  offered  in  evidence  a  copy  of  the  bond  which  did  not  con- 
tain any  signature  of  the  assistant-cashier.  The  court  sustained  the  plea  of 
non  estfainum.  Held,  on  appeal  that  the  trial  court  properly  refused  to  ad- 
mit the  bond  in  evidence  and  that  there  was  no  evidence  upon  which  tlie 
court  could  hold  the  defendant  company  estopped  to  claim  that  the  bond 
was  not  executed.  ElcLckniore  v.  Guarantee  Co,  of  N,  A, ,  87  U.  S.  App.  444 
(6th  Cir.);  Taft,  J.,  1805. 

4.  Deeds,  164-166. 

161  Parol  Evidence  may  not  Alter  Deed.— A  deed  complete  in  itself 
and  unambiguous  cannot  be  varied  by  parol  evidence.  Ounn  v.  Black's 
Admx,  (i) ;  BlacVs  Admx,  v.  Ounn,  19  U.  S.  App.  477  (8th  Cir.) ;  Sanborn, 
J.,  1894. 

165.  Parol  Evidence  to  Prove  Demand  of  Deed.— Parol  evidence  is  ad- 
missible to  prove  the  fact  that  a  demand  for  a  deed  was  made  upon  a  couLt 
of  record,  and  refused,  especially  when  the  records  of  the  court  have  been 
destroyed,  and  when  it  is  shown  tliat  such  demands  were  often  made  orally, 
and  no  record  of  them  required  to  be  kept.  Lenioine  v.  Dunklin  Co, ,  10  U.  K. 
App.  227  (8th  Cir.);  Caujwell,  J.,  1892. 

166.  When  Admiseible  to  Vary  Bond  or  Deed.— Unless  there  is  an  alle- 
gation of  fraud,  accident,  or  mistake  in  executing  a  bond  or  deed,  or  in  de- 
livering the  same,  evidence  of  a  contemporaneous  parol  agreement  or  under- 
standing is  not  admissible  to  alter,  contradict,  or  vary  the  terms  of  the  in- 
strument. Front  Street  C,  Ry,  Co,  v.  Blewett,  7  XJ.  S.  App.  285  (9th  Cir.); 
Gilbert,  J.,  1892. 

5.  Receipts,  167-169. 

167.  Parol  Proof  to  Explain  Beceipt.— While-a  receipt  is  open  to  explana- 
tion by  parol  proof  to  show  what  its  real  consideration  was,  the  issue  to  that 
effect  must  be  raised  by  the  pleadings  and  must  have  been  taken  in  the 
court  below.  But  such  evidence  is  inadmissible  when  only  the  existence  of 
the  receipt  is  put  in  issue.  Horn  v.  Detroit  Dry  Dock  Co,,  150  U.  S.  610  ; 
Jackson,  J.,  1893. 


168.  To  Explain  Beceipt  for  Money.— A  receipt  acknowledging  payment 
is  only  prima  facie  evidence  of  the  fact  of  payment  and  may  bo  explained, 
varied,  or  contradicted  by  parol  testimony.  NichoVs  Admx,  v.  Hudgins,  19 
U.  S.  App.  144  (8th  Cir.) ;  Caldwell,  J.,  1893. 

To  Modify  Receipts  in  Pull.— A  vessel  upon  wliich  a  fire  policy  was 
taken  out  tooK  fire,  and  in  order  to  save  it  was  scuttled  and  sunk.  It  was 
then  raised  and  repaired.  The  owner  made  a  claim  upon  the  insurers  for  the 
amount  of  loss  by  fire,  stating  that  he  would  make  further  claims  for  raising 
the  propeller ;  the  insurers  paid  the  Ices  by  fire,  but  refused  to  pay  the  other 
expenses.  They  took  receipts  expressed  to  be  in  full  of  all  claims  for  loss  or 
damage  and  in  which  it  was  stated  that  the  policies  were  cancelled  and  sur- 
rendered. Held,  that  parol  evidence  was  admissible  to  explain  the  receipts 
and  to  show  that  they  were  not  intended  to  cover  the  claim  for  raising. 
Firelns.  Ass,,  Ld.,  v.  Wicklvam,  141  U.  S.  564;  Brown,  J.,  1891. 

6.  Miscellaneous,  170*175. 


170.  Condition  Precedent  to  MaMng  Note.— In  an  action  by  the  jpayee 
of  a  negotiable  promissory  note  against  the  maker,  evidence  is  admissiole  to 
show  a  parol  agreement  between  the  parties,  made  at  the  time  of  the 
making  of  the  note,  that  it  should  not  become  operative  as  a  note  until  the 
maker  could  examine  the  property  for  which  it  was  to  be  given,  and  deter- 
mine whether  he  would  purchase  it.  Burke  v.  Ddaney,  153  U.  S*  228 ;  Har- 
lan, J..  1894. 
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171.  Parol  Eridenoe  to  Show  EziBtenoe  of  Document.— Parol  evidence 

is  admissible  to  show  the  fact  that  a  document  exists,  or  that  it  was  received 
by  a  given  person.  An  exception  to  the  reception  of  such  evidence  on  the 
ground  that  the  documents  themselves  were  the  only  primary  evidence  of 
their  contents,  is  not  tenable.  Alexander  v.  United  StaleSy  15  tJ.  S.  App.  158 
(9th  Cir.);  Gilbert,  J.,  1803. 

172.  To  Explain  Letter.— A  letter  of  a  y&rtj  to  the  suit  bearing  upon  the 
issues  introduced  in  evidence  against  him  may  be  explained  by  him  as  a 
witness  in  his  own  behalf,  and  its  effect  upon  the  issues  and  the  force  of  the 
explanation  areproper  subjects  for  the  consideration  of  the  jury.  Anvil 
Mining  Co,  v.  HumbU^  153  U.  S.  540  ;  Brewer,  J.,  1894. 

173.  To  Modify  Land  Grant  Lists.—Oral  evidence  to  show  that  certain 
lands  in  Michigan  were  in  fact  swamp  lands  and  should  have  been  in- 
cluded in  a  grant  to  the  State  of  Michigan  under  the  act  of  Sept.  28, 1850, 
is  inadmissible.  The  list  as  found  by  the  surveyor-general  ana  approved 
by  the  Department  of  Interior  is  conclusive.  Chandler  v.  Calumet  <£r  Hecla 
M.  Co,,  149  U.  S.  79 ;  Jackson,  J.,  1893. 

174.  To  Show  Intent  with  which  Insertion  was  Made.-— On  a  bill  for 
an  injunction  affidavits  were  held  inadmissible  to  show  that  the  words 
'^  under  the  rights  herein  granted  "  were  inserted  to  incorporate  a  restric- 
tion contained  in  a  previous  sentence  as  to  the  territory  over  which  the 
rights  extended.  Evidence  of  the  intent  with  which  a  clause  was  inserted 
is  inadmissible  to  show  a  construction  which  could  not  fairly  and  reason- 
ably be  arrived  at  upon  the  face  of  the  instrument.  McCormick  H,  M,  Co, 
V.  Adriance,  Piatt  <fc  Co,,  18  U.  S.  App.  1  (7th  Cir.) ;  Per  Cur.,  1893, 

175.  Explanation  of  Book  Entries.— A  bookkeeper  was  properly  permitted 
to  testify  in  explanation  of  an  entry  in  the  books  which  were  in  evidence, 
and  to  state  what  had  been  said  to  him  as  the  reason  for  such  entry.  Beck- 
with  V.  Thompscm,  25  U.  S.  App.  58  (4th  Cir.);  Huoheb,  J.,  1894. 

X.  BEST  AND  SECONDARY,  176-188. 

176.  Hel^eshing  Memory. — Entries  in  books  made  by  a  witness,  being  memo- 
randa made  by  him  at  the  time  and  sworn  to  by  himself  to  liave  been  true, 
and  including  a  multitude  of  details  which  he  could  not  be  expected  to 
retain  by  liis  unaided  memory,  are  admissible,  being  received  as  a  part  of  the 
witness's  own  testimony,  ana  not  as  independent  evidence.  Cov^nental  In- 
turance  Co,  of  City  of  N,  Y,  v.  Insurance  Co,  of  State  of  Pa,,  1  U.  S.  App. 
201  (2d  Cir.) ;  Per  Cub.,  1892. 

177.  Refreshing  Memory— Adverse  Party  may  Examine  Memoranda. 

— In  the  trial  of  a  case  one  party  referred  to  a  written  memorandum  in  his 
possession  for  the  purpose  of  fixing  a  date.  Held,  the  other  party  was  en- 
titled to  inspect  the  memorandum,  and  a  refusal  by  the  trial  court  to  permit 
him  to  do  so  was  error,  but  error  without  prejudice,  and  not  app^lable. 
Northern  Pae,  R,  Co,  v.  Mortenson,  27  U.  S.  App.  813  (8th  Cir.) ;  Caldwell, 
J.,  1894. 

178.  Befteshing  Memory— Memoranda  Made  After  the  Event.— When 

it  does  not  appear  that  memoranda  of  subjects  and  events  were  made  con- 
temporaneously with  the  happening  of  the  events  which  it  describes,  it  should 
not  be  submitted  to  the  jury.    Bates  v.  Preble,  151  U.  S.  149 ;  BROW^^  J., 

179.  Contemporaneous  Memoranda. — Memoranda  made  by  a  competent 
person,  contemporaneous  with  the  things  recorded,  are  admissible  evidence, 
but  when  introduced  by  the  plaintiff  and  passed  over  by  defendant  in  his  re- 
ply to  plaintiff's  evidence-in-ohief ,  can  be  used  by  defendant  in  rebuttal,  only 
as  to  those  parts  introduced  by  the  plaintiff.  Chateaugay  Ore  and  Iron  Co, 
V.  Blake,  144  U.  S.  476 ;  Brewek,  J.,  1892. 

180.  Best  Obtainable  at  Time  of  Trial.— Where  machines  sold  with  a  war- 
ranty, and  erected  and  tested  by  the  seller  on  the  buyer's  premises,  where 
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the^  remain,  are  rejected  as  not  fully  in  accord  with  the  warranty,  and 
action  is  brought  for  the  recovery  of  the  price,  evidence  given  by  the  pur- 
chaser as  to  the  results  of  the  seller^s  tests  is  not  discredited  because  he  failed 
to  make  further  tests  of  the  machines  after  refusing  to  accept  them,  if  such 
evidence  is  the  best  in  his  possession  or  within  his  control  at  the  time  of  the 
trial  U,  8.  Sugar  R.  v.  E.  P.  AUis  Co.,  9  U.  S.  App.  650  (7th  Cir.) ;  Baker, 
J.,  1803. 

181.  After  Notice  to  Produoe  Books,  Copy  ia  Admissible.— Secondarr 
evidence  of  the  contents  of  letters  in  the  possession  of  the  defendant  is  ad- 
missible, when  he  is  given  notice  at  the  trial  to  produce  them,  and  he 
refuses  to  do  so.  and  cannot  be  compelled  to  produce  them.  Dunbar  v.  Z7. 8,, 
156  U.  S.  185 ;  Brewer,  J.  (Field,  J.,  Dist.),  1895. 


IS^  Bedtals  in  Deed,  when  not  Proof  of  Payment.— None  of  the  ori^^- 
nal  deeds  in  a  chain  of  title  having  been  produced  (though  certified  copies 
were  attached  to  the  pleadings)  and  no  independent  evidence  liaving  been 
offered  of  payments  of  purchase  money  by  defendants,  as  against  the  com- 
plaint, the  recitals  in  the  deeds  cannot  be  relied  on  as  proof  of  payment. 
SimmoM  Creek  C,  Co.  v.  Doran,  142  U.  S.  417 ;  Fuixer,  C.  J.,  1892. 
See  Bmi^e^aiiised  Church,  etc.,  v.  Church  of  C,  60  F.R.  987. 

183.  Book  of  Hules. — In  an  action  against  a  railroad  company  for  damages 
for  personal  injuries  received  while  riding  on  an  engine,  the  court  excluded 
a  book  of  rules  intended  to  prove  wh£t  persons  were  permitted  to  ride  u^n 
the  engine,  upon  the  ground  that  the  book  was  a  regulation  govemme 
engineers  only.  The  book  was  not  detailed  in  the  bill  of  •exceptions.  HeUa, 
that  the  rules  could,  only  relate  to  the  dangerous  position  for  riding,  and  as 
this  question  as  well  as  the  question  of  contributory  negligence  was  left  to 
the  jury,  the  judgment  was  affirmed.  Northern  Pacific  fi.  jR.  Co.  v.  Beaton, 
29  U.  S.  App.  88  (9th  Cir.) ;  Gilbert,  J.,  1894. 

XI.  RECORDS,  CERTIFICATES,  etc.,  184H99. 

18i  Pablic  Documents— What  are.— The  assignment  of  a  patent  is  not  a 
pabUc  document,  but  is  merely  a  private  writing.  Hence  certified  copies  of 
the  patent  office  record  of  three  instruments  purporting  to  be  such  assign- 
ments are  not  receivable  as  evidence.  New  York  v.  American  Cable  Ry.  Co., 
2«  U.  S.  App.  7  (2d  Cir.);  Wallace,  J.,  1894. 

183.  Beoords— When  Inadmissible. — A- report  of  the  names  of  Indians  and 
half-breeds  entitled  to  participate  in  an  allotment  of  land,  made  under  the 
act  of  Julv  81, 1854,  10  Stat.  815,  to  the  Indian  bureau,  under  instructions  to 
report  in  full  a  list  of  all  applicants,  showing  names,  ages,  sex,  etc.,  is  not 
admissible  in  evidence  in  an  action  between  two  parties,  each  of  whom 
claims  under  the  same  person  and  the  same  allotment,  in  order  to  show  the 
aee  of  that  person  at  tne  time  of  the  allotment.  Ilegler  v.  FatUkner,  158 
U.  S.  109 ;  Shiras,  J.,  1894 

IBl  Public  Beoords— Stenographer's  Notes  on  Former  Trial.— A 
pfToperly  verified  copy  of  the  reporter's  stenographic  report  of  the  testimony 
of  a  witness  for  the  government  at  the  former  trial  wiio  was  fully  examined 
and  cross-examined,  and  who  died  before  the  second  trial,  may  oe  admitted 
in  evidence  against  the  accused  on  the  second  triaL  Mattox  v.  U.  8.,  156 
U.  S.  237;  Brown,  J.,  1895. 

187.  Beoord— Nature  of,  to  be  Shown  by  Party  Offering  it.— A  mere 
offer  to  introduce  in  evidence  a  voluminous  record  which  upon  its  face  has 
no  relation  to  the  cause  on  trial  does  not  impose  upon  the  court  the  duty  of 
examining  such  record  to  ascertain  whether  it  is  relevant ;  party  introducing 
it  sliould  state  what  issue  it  relates  to,  and  what  he  is  going  to  prove  by 
it  German  Ins,  Co.  v.  Frederide,  19  U.  S.  App.  24  (8th  Cir.) ;  Caldwell, 
J.,  1893. 

8e«  Burlington  Ins.  Co.v.  Miller,  60  F.  R.  8CT. 

188.  Lrreleviuit  Heoords. — In  an  action  against  a  life  insurance  Gom]>any; 
the  beneficiary  under  the  policy,  in  order  to  show  that  the  company  was 
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familiar  with  the  practice  of  their  general  agent  in  delivering  policies  to 
accepted  applicants  some  time  before  the  amounts  due  for  the  first  pre- 
miums were  received  by  him,  offered  in  evidence  monthly  reports  of  the 
a^nt.  Hddf  that  the  court  below  properly  excluded  the  reports,  as  they 
did  not  show  the  dates  when  the  jKuicies  were  delivered  by  the  agent,  but 
only  the  dates  of  payment  of  the  premiums,  and  contained  nothing  incon- 
sistent with  his  hiaving  held  the  policies  until  the  premiums  were  paid. 
Smith  V.  Provident  Savings  Society,  31  U.  S.  App.  163  (6th  Cir.) ;  Taft,  J., 
1895. 

180.  Hecord  Irrelevant,  Hejeoted.— The  rejection  of  the  record  of  a  suit  be- 
tween other  parties,  which  aoes  not  show  upon  what  facts  the  case  turned, 
nor  whether  relevant  or  not,  is  not  error.  Michigan  Land  <fc  L,  Co.  v.  jRtuf , 
81  U.  S.  App.  731  (6th  Cir.) ;  Sevkrens,  J.,  1895. 

190.  The  Whole  of  .a  Beoord  may  be  Bead.— A  plaintiff  introducing  in 
evidence  a  record  of  another  court  in  a  different  case  may  introduce  only 
so  much  as  sustains  the  issues  in  his  behalf,  and  if  the  record  contains  mat- 
ters of  value  to  the  defendant,  it  is  open  to  him  to  introduce  the  same  in 
evidence.  Priest  v.  Qlenn;  OUnn  v.  Priest,  4  U.  S.  App.  478  (8th  Cir.); 
Shiras,  J.,  1892. 

191.  Immaterial  Entries  in  Register.— Where  the  pages  of  a  register  con- 
tained entries  as  to  facts  in  no  wise  connected  with  the  case,  in  the  absence 
of  a  request  that  such  entries  be  kept  from  the  jury,  it  was  not  error  in  the 
trial  judge  to  allow  the  jury  to  see  the  entries  as  they  stood  on  the  pages, 
when  the  plaintiff  only  proved  and  read  the  entries  relating  to  the  matter  in 
issue.  Continental  Insurance  Co,  v.  Insurance  Co,  of  State  of  Pa.,  1  U.  S. 
App.  201  (2d  Cir.);  Peb  Cub.,  1892. 

192.  Register's  Certifleate  of  Entry  .—Where  defendant  abandons  portion  of 
its  location,  and  a  receiver's  receipt  and  re^ister*s  certificate  of  entry  are  then 
issued  for  the  remaining  part,  such  a  certificate  is  admissible  in  evidence  in 
a  subsequent  action  of  ejectment.  The  validity  of  such  a  receipt  or  certifi- 
cate is  not  affected  by  the  fact  that  the  locator  did  not  get  a  new  survey. 
Last  Chance  Mining  Co,  v.  Tyler  Mining  Co.,  15  U.  S.  App.  456  (9th  Cir.*); 
Hawley,  J.,  1894. 

198.  Protest  against  Payment.— In  a  suit  for  the  recovery  of  duties  paid 
under  protest,  a  paper  is  properly  admitted  in  evidence  which  was  a  part 
of  the  proceedings  of  re-appraisement,  was  presented  to  the  re-appraisers 
and  was  n^erely  put  in  evidence  to  show  that  reasonable  protest  had  beem 
made.    Hedden  v.  Iselin,  142  U.  S.  App.  676  ;  Blatchford,  J.,  1892. 

194.  Plans  and  Drawings. — A  plan  of  a  street  was  properly  admitted  to 
show  place  of  an  accident,  though  it  had  not  been  acknowledged  and  re- 
cordea,  as  required  by  law  of  Minnesota.  Chicago,  M,  <Sb  St,  P.  ^,  Co,  v. 
McArthur,  10  U.  S.  App.  546  (8th  Cir.);  SmRAS,  J.,  1892. 

195.  Evidence  on  Former  Proceeding,  Releyant.—Evidence  taken  in  a 
former  action  between  the  same  parties  and  for  the  same  cause  of  action  is 
a  matter  of  record,  and  when  duly  offered  and  considered  on  a  subsequent 
hearing  is  sufficient  to  sustain  the  findings  on  the  second  hearing.  7%elF^rt- 
land  and  Tlie  State  of  California  iS),  7  U.  S.  App.  652  (9th  Cir.) ;  Hanford, 
J.,  1893. 

196.  Books  of  Copyright  Clerk.— Books  kept  by  copyright  clerk  "  in  the 
discharge  of  a  public  duty  "  are  competent  evidence  of  deposit  and  time  of 
granting  of  a  copyright,  etc.  DaXy  v.  Webster,  1  U.  S.  App.  573  (2d  Oil); 
Per  Cur.,  1892. 

197.  In  Action  for  Libel,  to  Show  Ground  of  Charge.— Where  an  action 
for  libel  is  brought  for  the  publication  of  a  statement  that  the  plaintiff  was 
discharged  for  dishonesty,  and  that  the  former  emplo^^er  could  have  prose- 
cuted him  for  theft,  the  evidence  showed  that  the  plaintiff's  employer  had 
brought  suit  against  the  plaintiff  in  reference  to  his  accounts  and  that  judg- 
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ment  was  entered  by  defatdt.  It  was  held  that  even  if  the  record  of  the 
judgement  imputed  dishonesty,  yet  it  was  not  proof  of  guilt  as  to  third 
porues,  and  that  evidence  to  show  the  true  character  of  the  demand  ngpn 
which  the  judgment  was  recovered  was  ad missible.  Evening  Post  Publishing 
Co.  V.  Voight,  88  U.  S.  App.  3»4(2d  Cir.) ;  Wau^ce,  J.,  1896. 

196.  Village  Ordinanoes. — ^A  copy  of  a  village  ordinance  certified  to  as  such 
and  **  passed  July  7, 1877,  and  duly  published  according  to  law,"  was  admitted 
in  eviaence  in  a  negligence  case  m  compliance  with  paragrsmh  66,  chap.  44, 
1  Starr  and  Curtis's  Annotated  Statutes  of  1885.  Cleveland^  Cincinnati,  Chi- 
eago  ^  St.  Louis  Railroad  Company  v.  Phillips*  Exrs.,  24  U.  S.  App.  489 
(7th  Cir.) ;  Bakeb,  J.,  1894. 

199.  Code  Methods  not  ExcluBive. — ^Where  the  code  of  a  state  provides  a 
method  of  proving  a  court  record  in  case  of  loss,  this  does  not  make  that 
method  exclusive.  Koons  v.  Bryson,  25  U.  S.  App.  868 (4th  Cir.);  Seymour, 
J.,  1895. 

xn.  PROOF  OF  RECORDS,  200-206. 

200.  Record  TJncertified,  not  Evidence. — ^An  alleged  printed  copy  of  a 
Mexican  congressional  decree,  not  properly  certified,  is  not  evidence  that  such 
a  decree  was  ever  made.  Ouuen  v.  Presidio  Mining  Co.^  13  U.  S.  App.  248 
(5th  Cir.) ;  Pardee,  J.,  1898. 

201.  OmiBsion  of  Note  of  Offldal  Seal— Statutory  .—Under  the  act  of  Jan- 
uan-  6, 1873  (Laws  of  Dakota  Territory,  1872-73,  pp.  63,  64),  a  deed  of  land 
within  Dakota,  executed  and  acknowledged  without  the  state  before  a  notary 
pabUc  having  an  official  seal,  and  certified  by  him  under  his  hand  and  official 
seal,  is  sufficient  to  admit  the  deed  to  record  and  in  evidence,  without  further 

STOof ;  and  the  fact  that  the  recording  officer  in  makine  the  record  of  the 
eed  fails  to  place  upon  the  record  a  note  of  the  official  seal,  does  not  afifect  the 
admissibility  of  the  original.    Smith  v.  Gale,  144  U.  S.  509  ;  Bbown,  J.,  1892. 

203.  Copy  of  Deed  Destroyed  by  Fire. — ^Where  defendant  offered  in  evi- 
dence a  certified  copj  from  the  records  of  a  county  of  a  deed  purporting  to 
have  been  recorded  m  C.  and  T.  counties  in  1856,  and  where  the  records  in 
T.  county  were  destroyed  by  fire  in  1872,  and  the  defendant  had  made  dili- 
gent search  for  the  original  deed  in  vain,  but  there  had  been  notorious  asser- 
tion of  title  and  possession,  the  court  properly  permitted  the  certified  copy 
to  eo  to  the  jury,  though  the  plaintiff  attacked  the  original  as  being  a  forgery, 
and  the  certified  copy  was  not  made  inadmissible  b^  the  fact  that  grantee's 
name  was  spelled  **  Hirtz  "  instead  of  "  Hertz,"  as  this  fact  would  only  affect 
the  weight  of  evidence,  and  not  the  admissibility.  Emanuel  v.  Gates,  2 
U.  a  App.  625  (5th  Cir.) ;  Pahdke,  J.,  1893. 

203.  Authentication  of  Clerk. — ^Authentication  of  the  transcript  of  a  record 
in  the  words  "  that  the  foregoing  is  a  true,  full,  and  complete  record  in  the 
above-entitled  cause,"  Tidd  tooe  sufficient.  Jacksonville,  Tampa,  etc, ,  Ey.  Co. 
V.  Bisbee,  13  U.  S.  App.  377  (5th  Cir.) ;  Per  Cur.,  1893. 

^  Sufficient  Authentication  of  Certificate.— A  certificate  by  the  Com- 
missioner of  Pensions,  that  an  accompanying  paper  *'  is  tnily  copied  from 
the  original  in  the  office  of  the  Commissioner  of  Pensions,"^  taken  together 
with  a  certificate  signed  by  the  Secretary  of  the  Interior  and  under  the  seal 
of  that  Department,  certifying  to  the  official  character  of  the  Commissioner 
of  Pensions,  is  a  substantial  compliance  with  the  provisions  of  Rev.  Stat. ,  § 
882,  and  authorizes  the  paper  so  certified  to  be  adnutted  in  evidence.  BaUew 
V.  17.  S.,  160  U.  S.  187 ;  White,  J.,  1895. 

^.  Certified  Copy  of  Court  Becord.— Parol  evidence  is  inadmissible  to 
prove  Ipjyal  eviction  from  a  mine  in  Mexico,  but  it  must  be  proved  by  certified 
copy  of  the  record  of  the  Mexican  Court.  Zimpelman  v.  Uipwell,  2  U.  S« 
App.  568  (5th  Cir.);  Pardee,  J.,  1893. 

^-  Copy  of  Deed  in  Another  State.— A  certified  copv  of  the  record  made 
of  a  deed  in  a  state  and  county  other  than  that  in  which  the  land  is  situated. 
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is  admissible  in  evidence  in  an  action  of  ejectment,  as  tending  to  show  the 
loss  of  the  original  deed.  Van  Qunden  v.  Virginia  Coal  db  L  Co. ,  8  U.  S.  App» 
229  (4th  Cir.) ;  Goff,  J.,  1892. 

Xm.  BOOKS  OF  ACCOUNT,  207-210. 

207.  Stook  Ledger— When  Belevant  to  Prove  Subscription.— In  an  ac- 
tion to  recover  an  unpaid  stock  subscription,  the  written  subscription  itself  is 
the  best  evidence,  and  imtil  it  is  produced  or  accounted  for,  the  stock  ledger 
is  but  secondary  evidence  of  that  subscription  and  irrelevant.  Taussig's  Ex- 
ecutors V.  Olenn;  Oknn  v.  Taus8ig*8 Executors,  4 U.  S.  App.  524  (8th  Cir.); 
Sanborn,  J.,  1892. 

208.  Corporation  Stock  Books.— The  stock  books  of  a  corporation  are  ad- 
missible to  show  that  a  party  is  a  stockholder  when  connected  with  other 
evidence  that  the  name  found  in  the  books  was  entered  therein  as  the  name 
of  the  said  party.  Liggett  v.  Olenn ;  Olenn  v.  Liggett,  4  U.  S.  App.  438 
(8th  Cir.) ;  Shiras,  J.,  1892. 

209.  Account-book— When  Admissible.— Where  entries  in  the  official  ac- 
count-book of  a  town  are  offered  in  evidence  on  behalf  of  a  town,  which  en- 
tries were  made  partly  by  a  witness  and  partly  by  a  person  whose  absence 
was  not  accounted  for  and  it  is  not  shown  that  the  entries  were  against  in- 
terest, the  books  are  not  admissible.  Toum  of  Darlington  v.  Atlantic  Trust 
Co.,  25  U.  8.  App.  854  (4th  Cir.) ;  GoPP,  J.,  1895. 

210.  When  Shop-book  is  Inadmissible.— Where  memoranda  made  during 
the  day  by  F.  are  at  night  transcribed  to  a  book  by  M.  who  did  not  know  the 
truth  of  the  facts  recorded  by  F. ,  the  book  is  not  competent  testimony,  nor 
may  be  used  to  refresh  the  memory  of  M.  Chicago  Lumbering  Co.  v.  Hewitt, 
22  U.  S.  App.  646  (6th  Cir.) ;  LUBTON,  J.,  1894. 

XIV.  PROOF  OF  HANDWRITING,  211-214. 

211.  Of  Authorship  of  Letter.— When  a  competent  ^dtness  testifies  that  a 
writing  which  he  produces  was  received  by  him  and  that  the  defendant  on 
trial  admitted  that  he  sent  it  to  the  witness,  a  foundation  is  laid  for  the  in- 
troduction of  the  writing  against  the  defendant,  although  not  in  his  hand- 
writing.   Dunbar  v.  U.  8.,  156  U.  S.  185 ;  Brewer,  J.  (P&J),  J.,  IHst),  1895. 

212.  Handwriting  for  Comparison.— Where  the  genuineness  of  a  paper  sued 
on  is  put  in  issue,  papers  not  otherwise  competent  may  be  introduced  in  Ore- 
gon for  the  purpose  of  enabling  the  jury  to  make  a  comparison  of  hand  writ- 
mgs.    Holmes  v.  Ooldsmith,  147  U.  S.  150 ;  Shiras,  J.,  1893. 

213.  Comparison  with  Admitted  Writing;s.— When  a  paper  admitted  to  be 
in  the  handwriting  of  a  defendant  in  a  criminal  prosecution  is  admitted  in 
evidence  for  another  purpose,  it  is  competent  for  the  jury  to  compare  it  with 
the  handwriting  of  a  letter  which  he  is  accused  of,  and  indicted  for,  writing, 
for  the  purpose  of  drawing  their  own  conclusions  respecting  the  latter.  Stokes 
V.  U.  S.,  157  U.  S.  187 ;  Brown,  J.,  1895. 

214.  Experts— As  to  Handwriting.- Evidence  of  experts  who  testify  from 
a  comparison  of  handwritings  is  permitted  in  Oregon  (Hill's  Ann.  Laws  of 
Oregon,  §  765),  and  the  same  rule  prevails  in  the  courts  of  the  United  States. 
Richardson  v.Oreen,  15  U.  S.  App.  488  (9th  Cir.) ;  Knowlbs,  J.,  1894. 

EXCEPTIONS,  90, 

See  also :  Appeals,  10. 

Criminal  Law,  67-68. 
To  Charge :  Trial,  47-55. 
L  TAKING. 

A.  How  and  for  What  Taken,  1-28. 

B.  When  to  be  Taken,  Signed,  Filed,  and  Settled,  24-45. 

C.  How  Waived,  46-55. 
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n.  FORM  AND  CONTENTS  OF  BILL. 

A.  What  is  a  Sufficient  Bill,  56-77. 

B.  What  ib  an  Insufficient  Bill,  78-90. 

I.  TAKING. 

A.  How  AND  foe  what  Taken,  1-23. 

t  Objefstion  to  Evideiioe  must  be  Speoiflc— A  party  objecting  to  the 
admission  of  evidence  must  state  the  ^ound  specifically,  and  no  other  will  be 
considered.  Hunt  Bros.  Fruit  Packing  Co,  v.  Casmdy,  7  U.  S.  App.  424 
(9th  Cir.) ;  Knowles,  J.,  1892. 

2.  Omission  of  Evidenoe  under  Promise  to  Show  its  Belevancy.— A 
trial  court  may  admit  evidence,  which,  when  admitted,  is  not  apparently 
relevant,  on  the  assurance  of  counsel  that  it  will  afterward  be  connected.  A 
party  may  object  to  it  on  the  grormd  of  irrelevancy  at  the  time  it  is  offered, 
and  may  thereafter  move  to  have  it  stricken  out,  if  it  is  not  connected,  and 
if  not  stricken  out  afterward  he  may  thus  secure  to  himself  a  legal  right  to 
exceptions.  Central  Vt.  R.  Co.  v.  Soper,  21  U.  S.  App.  24  (1st  Cir.) ;  PuT- 
KAM,  J.,  1894. 

3.  Objection  to  Motion  must  be  by  Bill  of  Exceptions.— Motions  to 
make  the  answer  more  certain  or  to  strike  out  part  of  the  answer  as  too 
indefinite,  form  no  part  of  the  record,  unless  they  are  made  such  by  a  bill  of 
exceptions.    Dietz  v.  Lymer,  19  U.  S.  App.  663  (8th  Cir.) ;  Thayer,  J.,  1894. 

4.  Exceptions  Always  Necessary.— Where  no  exception  is  taken  at  the 
time  of  trial  to  a  refusal  of  a  trial  judge  to  strike  out  evidence,  this  court 
cannot  consider  such  refusal.  Continental  Ins,  Co.  of  the  City  of  N.  Y.  v. 
Insurance  Co.  of  State  ofPa.,1  U.  S.  App.  201  (2d  Cir.) ;  Per  Cur.,  1892. 

&  What  is  Sufiident  Objection.— In  equity  cases  objections  to  admission 
of  evidence  cannot  be  taken  for  the  first  time  in  the  Supreme  Court,  and  a 
denial  of  a  rehearing  by  the  lower  court  where  one  of  the  grounds  stated  in 
the  motion  was  the  admission  of  certain  evidence,  is  not  a  sufficient  objec- 
tion and  exception  to  such  evidence.  San  Pedro  <&  C.  D.  A.  Co.  v.  U.  8.^ 
146  U.  S.  120 ;  Brewer,  J.,  1892. 

6.  Where  there  is  no  Ground  for  Exception.— Where  the  instructions 
l^ven  are  as  favorable  to  the  defendant  as  those  he  requested,  though  given 
m  the  words  of  the  court,  there  is  no  ground  for  exception.  Tucker  v.  U.  S., 
151  U.  S.  164;  Gray,  J.,  1894. 

7.  When  Immaterial. — ^In  an  action  for  x>ersonal  injuries,  exceptions  to 
mlinss  ujmn  exemplanr  damages  become  immaterial  if  the  court  aiterwards 
withduraws  the  claun  for  such  damages  from  the  consideration  of  the  jury, 
and  a  verdict  is  returned  for  '*  actual  damages  "  only.  Texas  6:  Pacific  Ily. 
Co.  V.  Fottr,  151  U.  S.  73 ;  Gray,  J.,  1894. 

8.  In  Criminal  Case. — A  bill  of  exceptions  could  not  be  allowed  by  the 
Circuit  Court  to  the  rulings  and  instructions  at  the  trial  for  a  criminal  offence 
before  the  passage  of  the  Judiciary  Act  of  March  8,  1891,  c.  517.  Claassen  v, 
U.  5.,  142  tr.  S.  140 ;  Gray,  J.,  1891. 

9.  Objection  on  Motion,  not  Equivalent  to  Exception.— An  objecticm 
ui^ged  on  a  motion  for  a  new  trial  is  not  equivalent  to  an  exception  at  the 
trial,  and  cannot  be  taken  advantage  of  in  the  Supreme  Court.  Leiais  v. 
U.  S.,  146  U.  S.  870 ;  Shiras,  J.  (Brewer,  Brown,  JJ.,  Dist.),  1892. 

A  i^eoeral  exception  to  an  entire  charge,  which  embraces  seyeral  propositions  of  law,  is  un- 
availing: if  any  uurt  of  Uie  charge  states  the  law  correctly.  Ifasonic  Benefit  Assn.  v.  Lyman, 
eOF.  R.900. 

10.  Ohjections  in  Absence  of  Exceptions. — ^The  fact  that  objections  are 
made  to  the  admission  or  exclusion  of  evidence  and  overruled  is  not  sufficient, 
in  the  abj>ence  of  exceptions,  to  bring  them  before  the  court.  Newport  News 
A  Miss.  Valley  Co.  v.  Pace,  158  U.  S.  86 ;  Fuller,  C.  J.,  1895. 
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11.  How  Taken. — ^In  the  Federal  courts  all  exceptions  to  the  charge  of  the 
court  must  be  definite  and  not  general,  and  must  be  publicly  taken  before 
tlie  jury  retires.  Park  Brother  £  Co,,  Ltd.,  v.  Bushnell,  20  u.  S.  App.  425 
(2d  Cir.) ;  Shipman,  J.,  1894. 

13.  Must  be  Taken  at  the  Trial.— A  judge  at  trial  charged  the  jury  that  there 
was  no  material  controversy  as  to  the  extent  of  the  recovery,  and  no  excep- 
tion was  taken  to  such  portion  of  the  charge.  Heldj  that  defendant  could 
not  afterwards  claim  verdict  to  be  excessive,  not  having  excepted  to  tlie 
charge  at  trial.  An  appellate  court  will  not  consider  evidence  that  does 
not  appear  in  the  record  before  it.  Colorado  Central  Consolidated  Mining 
Co.  V.  Turck,  12  U.  S.  App.  85  (8th  Cir.) ;  Thaykr,  J.,  1893. 

13.  Must  be  Taken  on  Trial.— When,  on  the  trial  of  a  person  accused  of 
crime,  no  exception  is  taken  to  the  action  of  the  court  below  on  a  particubir 
matter,  that  action  will  not  be  reviewed  by  the  higher  court,  although  the 
statutes  and  practice  of  tlie  State  in  which  the  trial  takes  place  provide 
otherwise.    St.  Clair  v.  U.  S.,  154  U.  S.  134 ;  Harlan,  J.,  1894. 

14.  Exceptions  must  be  Taken  Below.— The  assignment  of  errors  in  the 
Supreme  Court  to  portions  of  the  charge  in  an  action  below  raises  no  ques- 
tion for  the  consideration  of  this  court,  unless  exceptions  were  duly  taken 
to  them.    Lindsay  v.  Burgess,  156  U.  8.  208 ;  Fuller,  C.  J.,  1895. 

15.  Most  be  made  before  Jury  B^tires. — ^Exceptions  to  instructions  must 
be  brought  to  the  attention  of  the  court  before  the  retirement  of  the  jury  so 
as  to  enable  the  judge  to  correct  an  error,  if  there  be  any,  in  his  instructions. 
Hickory  v.  U.  S.,  151  U.  S.  803 ;  Fuller,  C.  J.,  1894. 

16.  Taking  after  Jury  Betires. — ^ExGe]>tions  taken  to  the  charge  of  the 
court  after  the  jury  have  retired  to  consider  their  verdict  will  not  be  con- 
sidered by  this  court.  Bracken  v.  Union  Pac.  Ry.  Co.,  13  U.  S.  App.  421 
(8th  Cir.) ;  Caldwell,  J.,  1893. 

17.  "No  Exception  Taken  at  Trial— Michigan  Law.— When,  in  an  action 
brought  agamst  a  railroad  company,  in  Michigan,  by  the  administrator  of  a 
person  killed  by  one  of  its  trains,  to  recover  damages  for  the  killing,  the 
record  in  the  Supreme  Court  fails  to  show  that  any  exception  was  taken  at 
the  trial,  based  upon  the  lack  of  evidence  to  show  that  he  left  some  one  de- 
pendent upon  him  for  support,  or  some  one  who  had  a  reasonable  expecta- 
tion of  receiving  some  benefit  from  him  during  his  lifetime,  as  requiml  bv 
tlie  laws  of  that  state  (Howell's  Ann.  Stat.,  §§  8391,  3392),  the  objection  is 
not  before  this  court  for  consideration.  Grarid  Trunk  Ry.  Co.  v.  Ives,  144 
U.  S.  408 ;  Lamar,  J.,  1892. 

18.  Only  Harmful  Bulings  Beversed.— To  render  an  exception  to  ad- 
mission or  rejection  of  evidence  available,  it  must  appear  affirmatively  nt»t 
only  that  ruhng  was  erroneous,  but  also  that  it  affected  or  might  have  affected 
the  result.  A  case  will  not  be  reversed  for  admission  or  rejection  of  evidence 
that  could  have  no  effect  upon  the  judgment.  Gferman  Ins.  Co.  v.  Frederick, 
19  U.  S.  App.  24  (8th  Cir.) ;  Caldwell,  J.,  1893. 

10.  Discretionary  Acts  not  Beviewable.— The  granting  or  refusing  of 
leave  to  file  an  amended  bill  or  plea  is  discretionary  with  the  trial  court,  and 
will  not  be  reviewed  on  appeal  unless  there  has  been  gross  abuae  of  this  dis- 
cretion. In  the  absence  of  an  affirmative  showing  to  the  contrary,  it  is  the 
duty  of  a  Federal  court  to  assume  that  leave  was  granted  to  dismiss  a  bill. 
Marco  v.  Hicklin,  15  U.  S.  App.  55  (9th  Cir.) ;  Hawley,  J.  (Hanfobd,  J., 
Dist.),  1893. 

20.  Objection  to  Admission  of  Evidence.—Where  one  of  two  pereons 
accused  of  having  together  committed  murder  makes  a  confecsion  in  the 
absence  of  the  other,  an  objection  to  the  admission  of  such  confession,  made 
at  the  trial  in  the  name  of  both  defendants,  on  the  general  ^ound  that  it 
was  irrelevant,  immaterial,  and  incompetent,  is  sufficient,  and  if  the  evidence 
is  admitted,  warrants  the  reversal  of  the  conviction  of  the  defendant  who 
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was  not  present  when  the  confession  was  made.    Sparf  and  Hansen  v.  U,  8., 
156  U.  S.  51 ;  HarTiAN,  J.  (Brewer,  Brown,  JJ.,  Di8t.)»  1805. 

21.  Beftisal  of  a  Series  of  Instruotions.— Where  a  general  exception  is 
taken  to  the  refusal  of  a  series  of  instructions,  it  will  not  be  considered  if  any 
one  of  the  propositions  is  unsound.  Union  Fac.  By.  Co,  v.  Callaghan,  161 
U.  S.  91 ;  ^LLER,  C.  J.,  1896. 

33.  Exceptions  to  Referee's  Report. — On  writ  of  error  to  review  a  judg- 
ment entered  on  a  referee's  report  in  an  action  at  law,  where  there  is  no 
written  stipulation  waiving  a  jury  and  nothing  showing  a  reference  under  a 
state  statute,  and  where  there  is  no  bill  of  exceptions,  and  no  specific  ex- 
ception was  taken  to  the  overruling  of  exceptions  to  the  referee's  report  or 
to  the  judgment  thereon  at  the  time  it  was  entered,  no  question  is  presented 
for  review.    Dietz  v.  Lymer,  19  U.  S.  App.  663  (8th  Cir.) ;  Thayer,  J.,  1894. 

An  ormi  consent  in  open  court  to  an  order  of  reference,  made  pursuant  to  a  state  statute 
(Code  Cir.  Proc  Nebraska,  %  208),  will  not  enable  the  Circuit  Court  of  Appeals  to  review  the 


iction  of  the  Circuit  Court  on  exceptions  to  the  referee's  report  where  there  is  no  bill  of  excep- 
tioQs  making  that  report,  or  the  evidi 
▼.  Lymer,  GS  F.  R.  758. 


tioQs  nuking  that  report,  or  the  evidence  upon  whi^  it  was  founded,  a  part  of  the  record.    Dietz 


23.  '*  Finding  of  Facts  "—Meaning  of. — A  special  finding  of  facts  referred 
to  in  acts  allowing  parties  to  submit  issues  of  fact  in  civu  cases  to  be  tried 
and  determined  by  tlie  court  is  not  a  mere  report  of  the  evidei)ce,  but  a 
finding  of  those  ultimate  facts  upon  which  the  law  must  determine  the 
rights  of  the  parties ;  and  if  the  finding  of  such  facts  be  general,  only  such 
nuings  of  the  court  in  the  progress  of  the  trial  can  be  reversed  as  are  pre- 
sented by  a  bill  of  exceptions,  which  bill  cannot  bring  up  the  whole  testi- 
mony for  review.  Grayson  v.  Lynchy  168  U.  S.  468 ;  Brown,  J.  (Field,  J., 
Dist.),  1896. 

B.  When  to  be  Taken,  Signed,  Filed,  and  Settled,  24-45. 

IW.  Not  Taken  Below  will  not  be  Noticed  on  Appeal.— An  objection  to 
a  part  of  a  charge  to  a  jury  is  not  available  upon  appeal,  where  no  exceptions 
were  taken  in  the  lower  court.  Texas  <Sb  Pacific  It,  Co*  v.  LucUam,  2  U.  S. 
App.  342  {5th  Cir.) ;  Pardee,  J.,  1892. 

2->.  Circilit  Court  will  Dismiss  if  not  Taken  in  Term,  unless  Later  by 
Consent. — A  circuit  court  of  appeals  will  ignore  a  bill  of  exceptions  which 
is  filed  in  an  action  at  law  after  the  lapse  of  tlie  term  at  which  the  judgment 
is  entered,  unless  it  appears  affirmatively  that  it  was  so  filed  by  consent  of 
the  parties,  or  in  compliance  with  a  standing  rule  of  the  court,  or  with  an 
order  made  and  entered  of  record  at  the  trial  term,  or  that  the  court's  con- 
trol over  the  record  was  preserved  during  the  succeeding  term  by  the 
pendency  of  a  motion  for  a  new  trial.  United  States  v.  Carr,  19  U.  S,  App, 
679  (8th  Cir.);  Thayer,  J.,  1894. 


26.  During  the  Term. — Tlie  power  to  reduce  to  form  exceptions  taken  at 
the  trial  and  have  them  signed  and  filed  is,  under  ordinary  circumstances, 
confined  to  a  time  not  later  than  the  term  at  which  the  judgment  was 
rendered ;  and  to  this  rule  there  should  be  no  exceptions  without  the  express 
order  of  the  court  during  the  term,  or  without  consent  of  the  parties,  save 
under  very  extraordinary  circumstances.  Sutherland  v.  Round,  16  U.  S.  App. 
80  (6th  Cir.) ;  Tapt,  J.,  1898. 

87.  Time  to  Take  SSxception. — A  motion  was  made  to  direct  a  verdict  for 
the  defendant  before  he  had  rested  his  case.  Held,  the  court  could  not 
take  cognizance  of  it  as  it  was  not  made  at  the  right  time.  Walker  v. 
Windsor  Nat,  Bank,  5  U.  S.  App.  423  (Ist  Cir.);  Putnam,  J.,  1898. 

SB,  When  and  How  Signed. — A  bill  of  exceptions  must  be  presented  to  the 
trial  judge  for  siniature  and  signed  by  him  during  the  term  at  which  the 
trial  was  had  and  judgment  rendered,  or  within  an  extension  of  time  for 
that  purpose  granted  by  him  and  entered  of  record,  or  consented  to  by 
counsel.  Richmond  <&  Danville  R,  Co.  v.  McGee,  8  U.  S.  App.  86  (4th  Cir.) ; 
TuhLXR,  C.  J.,  1892. 
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20.  When  Objeotions  should  be  Made.— Objections  to  the  chaige  to  the 
jury  and  refusals  to  charge  will  not  be  considered  on  appeal,  when  no 
seasonable  objection  was  made  thereto  while  the  juiy  were  at  the  bar. 
Emanuel  v.  Oatea,  2  U.  S.  App.  535  (oth  Cir.);  Pardeb,  J.,  1893. 

80.  Allowed  during  Term. — ^In  the  absence  of  a  rule  liniiting  the  time 
within  which  a  bill  of  exceptions  may  be  allowed,  it  may  be  allowed  at  any 
time  during  the  term  at  which  the  trial  took  place.  New  York  S  N.  E.K 
Co.  V.  Hyde,  5  U.  S.  App.  448  (1st  Cir.) ;  Putnam,  J.,  1893. 

See  Missouri,  K.  &  T.  Ry.  Co.  ▼.  Russell,  00  F.  R.  606. 

81.  Under  Act  March  3,  1887,  24  Stat.  606,  o.  369.— An  action  to 
recover  fees  of  a  clerk  of  a  United  States  court  brought  under  the  pro 
visions  of  the  act  of  March  3,  1887,  24  Stat.  505,  c.  359,  is  an  action  at  law, 
and  where  no  exceptions  were  taken  during  the  trial  and  no  bill  of  excep- 
tions made  part  oi  the  record  as  is  required  in  law  cases,  an  appeal  cannot 
be  allowed.     U,  S.  v.  Fletcher,  8  U.  S.  App.  481  (4th  Cir.);  Gofp,  J.,  1894. 

83.  When  Allowed  at  Subsequent  Term. — A  bill  of  exceptions  may  be 
allowed  at  the  term  when  a  motion  for  a  new  trial  is  finally  acted  upon, 
though  it  be  at  a  term  subsequent  to  the  one  at  which  the  judgment  was 
entered,  provided  the  motion  for  a  new  trial  was  duly  filed  by  leave  of  the 
trial  term.    Sanger  v.  Flow,  4  U.  S.  App.  82  (8th  Cir.);  Caldwell,  J.,  1891. 

See  Missouri,  K.  &  T.  Ry.  Co.  ▼.  Russell,  60  F.  R.  608. 

88.  Bill  of  Exceptions  after  Term  has  Expired.-- After  the  term  has 
expired,  without  the  court*s  reserving  control  over  the  case  by  standing 
rule  or  special  order,  and  especially  after  writ  of  error  issued,  the  court 
below  cannot  allow  a  bill  of  exceptions  then  first  presented  or  amend  ODe 
already  filed.  Michigan  Ins,  Bank  v.  Eldredy  148  U.  S.  298 ;  Gray,  J. 
(Brewer,  J.,  Dist.),  1892. 

See  N.  Y.  &  N.  E.  R.  Co.  v.  Hyde,  66  F.  R.  191 ;  Whiting  ▼.  Equitable  L.  Ins.  Co.»eor.  R.  800; 
JIo.  K.  &  T.  Ry.  Co.  v.  Russell,  60  F.  R.  608 ;  Battelle  v.  Dennison,  21  mat-,  of  Col.  197. 

84.  Time  may  be  Extended.— A  circuit  court  of  the  United  Stales  has 
power  to  grant  leave  to  file  a  bill  of  exceptions  within  a  time  extending 
beyond  the  term  at  which  the  judgment  was  rendered.  City  of  FincOay  v. 
PeHz,  81  U.  S.  App.  840  (6th  Cir.) ;  Lurton,  J.,  1896. 

85.  Amendment— When  not  Allowed.— An  amendment  to  a  bill  of  excep- 
tions to  the  charge  of  the  court  cannot  be  allowed  several  months  after  the 
original  bill  of  exceptions  had  been  filed  and  after  a  writ  of  error  in  the  case 
had  been  argued,  on  the  ground  that  the  exceptions  to  the  charge  had  not 
been  noted  in  the  origin^  bill  of  exceptions  oecause  of  the  oversight  and 
mistake  of  counsel.  Sutherland  v.  Bound,  16  U.  S.  App.  30  (6th  Cir.);TAFr, 
J.,  1893. 

86.  Time  Enlarged  in  Vacation— When  Good.— The  trial  judge,  in  the 
absence  of  any  standing  rule  on  the  subject,  has  no  power  in  vacation  to 
enlarge  the  time  for  filing  a  bill  of  exceptions  which  had  been  fixed  by  an 
order  of  court  made  and  entered  of  record  in  term  time,  except  with  the 
consent  of  the  defendant  in  error.  Missouri,  Kansas  <Sb  Texas  By,  Co,  v. 
Bussell,  19  U.  S.  App.  641  (8th  Cir.);  Thayer,  J.,  1894. 

88.  Unseasonable  Allowance. — ^Where  a  verdict  was  returned  and  judg- 
ment entered  December  13,  1887,  and  the  next  ten  days  were  granted  for 
filing  a  bill  of  exceptions,  which  time  was  extended  from  time  to  time,  but 
expired  before  April  1,  1889,  when  the  bill  was  signed  ;  held,  on  appeal,  the 
allowance  of  the  oiil  of  exceptions  was  not  seasonable,  and  judgment  roost 
be  aflSrmed.    Morse  v.  Andersoti,  160  U.  S.  156 ;  Fuller,  C.  J.,  1893, 

88.  Signed  after  Final  Adjournment  of  Court.— A  bill  of  exceptioi» 
signed  after  the  final  adjournment  of  the  court  for  the  terra,  without  an 
order  extending  the  time  for  its  presentation,  or  the  consent  of  parties  thereto, 
or  a  standing  rule  authorizing  it  to  be  done,  is  improvidently  allowed ;  and 
when  the  errors  assigned  arise  upon  the  bill,  the  judgment  will  be  affirmed. 
U.  S,  V.  Jones,  149  U.  S.  262  ;  Fuller,  C.  J.,  1893. 
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89.  Hay  be  Signed  after  Term.— A  bill  of  exceptions  may  be  signed  after 
the  expiration  of  the  term  at  which  the  judgment  was  rendered,  ii  done  by 
agreement  of  parties  made  during  the  term ;  it  must  also  be  delivered  to 
counsel  within  the  time  fixed  by  the  agreement.  Waldron  v.  Wcddron,  156 
U.  S.  361  ;  White,  J.,  18»5. 

40.  Time  of  Filing. — ^In  those  districts  where  judgments  are  entered  imme- 
diately upon  the  rendition  of  the  verdict,  a  bill  of  exceptions  may  be  al- 
bwed  and  filed  at  the  term  in  which  the  motion  for  a  new  trial  is  deter- 
mined, although  such  action  is  taken  at  a  term  subsequent  to  the  entry  of 
judgment,  and  there  is  no  order  extending  the  time  for  allowing  and  filing 
the  bilL  Wooda  v.  LindvaXl  (i),4  U.  S.  App.  45  (8th  Cir.);  ThayeH,  J., 
1891. 

Bee  United  States  ▼.  Carr,  61  F.  R.  SOBl 

41.  Afl8ignmentmiist  be  FLLed— When.— Under  Rule  11  of  the  Circuit  Court 
of  Appeals,  assignment  of  errors  must  be  filed  before  the  time  to  sue  out  a  writ 
of  error  to  review  a  judgment  has  expired ;  otherwise,  the  alleged  errors 
will  be  disregarded,  and  the  judgment- oelow  affirmed.  Crabtree  v.  McCiir- 
tattt'a  Admx.,  19  U.  S.  App.  660  (8th  Cir.) ;  Sanborn,  J.,  1894. 

42.  Certification  by  District .  Judge.— In  view  of  the  requirements  of 
Rev.  Stat.  ^  9o3,  respecting  the  authentication  of  bills  of  exceptions,  it  will  be 
assumed  when  a  bill  is  certified  by  a  District  Judge  holding  Circuit  Court, 
that  the  Circuit  Justice  and  Circuit  Judge  were  not  present  at  the  trial,  un- 
less the  record  clearly  and  affirmatively  shows  the  contrary.  Cooke  v.  Avery y 
147  U.  S.  375 ;  FULLER,  C.  J.,  1808. 

43.  Ib  not  a  Special  Finding. — A  bill  of  exceptions  embodying  the  evi- 
dence is  not  a  special  finding  allowing  review  of  tlie  sufficiency  of  the  facts. 
Kentucky  Life  ct  Accident  Ins,  Co,  v.  Hamilton,  22  U.  S.  App.  548  (6th  Cir.)  ; 
LURTON,  J.,  1894. 

44.  Presumption  of  Correotness  of  Bill.— When  a  bill  of  exceptions  is 
signed  durmg  the  term,  and  purports  to  contain  a  recital  of  what  transpired 
during  the  trial,  it  will  be  presumed  that  all  things  therein  stated  took  place 
at  the  trial,  unless  from  its  language  the  contrary  is  disclosed.  New  (means 
AN,E,IL  Co.  V.  Jopesy  142  U.  S.  18 ;  Brewer,  J.,  1891. 

45.  When  to  be  Settled— N.  Y.— There  is  nothing  in  Rules  67  and  69  of 
the  Circuit  Court  for  the  Southern  District  of  New  York  requiring  the  ex- 
ceptions to  be  settled  and  filed  before  judgment.  Northern  Pacific  R,  Co,  v. 
AmcUo,  1  U.  S.  App.  118  (2d  Cir.) ;  Lacombe,  J.,  1802. 

C.    How  Waived,  46-55. 

46.  If  not  Made  until  after  Examination  in  Chief.— The  objection  to 
a  witness  tliat  his  name  was  not  on  the  indictment  is  waived  if  no  objection 
is  made  to  the  witness  until  after  the  examination  in  chief.  Hickory  v. 
U.  S.,  151  U.  S.  803 ;   Fuller,  C.  J.  (Brewer,  J.,  Dist.),  1894, 

47.  Ground  of  Objection  must  be  Spedflc— In  the  Federal  courts,  when 
one  party  makes  a  motion,  or  interposes  an  objection,  on  grounds  specifi- 
cally stated,  he  cannot,  at  a  subsequent  stage  of  the  case,  sliift  or  enlarge 
his  position,  unless  it  appears  clearlv  that  by  so  doing  no  detriment  coiiid 
come  to  the  other  party  ;  therefore  the  party  so  moving  or  objecting  is  ordi- 
narily required  to  put  his  finger  on  what  he  claims,  and  is  ordinarily  held 
to  waive  everything  except  what  is  specifically  pointed  out.  Griffin  v.  Over- 
man Wheel  Co.,  2111.  S.  App.  151  (1st  Cir.);  Putnam,  J.,  1894. 

48.  Aoquiesoing  in  the  Riding  of  the  Court.— When  a  party  upon  a 
trial  excepts  to  a  ruling  of  the  court,  but  does  not  stand  upon  such  excep- 
tion, and  acquiesces  in  the  ruling  and  elects  to  proceed  with  the  trial,  lie 
thereby  waives  liis  exception.  CampbeU  v.  Haverhill,  155  U.  S.  610  ;  Brown, 
J.,  1895. 
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40.  By  Giving  Evidence  after  a  RefOsal  to  Dismiss.— A  defendant 
who,  after  the  close  of  the  plamtiffs  evidence,  moves  to  dismisB  and,  the 
motion  being  denied,  proceeds  with  his  case  and  puts  in  evidence  on  his  part, 
waives  the  exception,  and  the  overruling  of  the  motion  cannot  be  assigned 
as  error.  Union  Pacific  Ry.  Co.  v.  Daniels,  153  U.  S.  684;  Fuij:.ek,  C.  J., 
1894. 

50.  By  Proceeding  with  Trial.— An  exception  to  the  refusal  of  the  trial 
court  to  find  for  the  defendant  is  waived,  if  made  by  defendant  witliout 
resting  his  case.  Union  Pac.  By,  Co,  v.  Callaghan,  161 U.  S.  91 ;  Fui-leb,  C. 
J.,  1896. 

51.  By  Giving  Testimony.— A  defendant  who  proceeds  to  introduce  testi- 
mony, after  denial  of  his  motion  for  a  verdict  in  his  favor  on  the  close  of  the 
plaintiff's  evidence  in  chief,  thereby  waives  his  exception  to  that  denial. 
Wilson  V.  Haley  L,  S,  Co.,  153  U.  S.  89  ;  Brown,  J.,  1894. 

52.  The  Same. — ^Exceptions  by  the  defendant  to  the  refusal  of  the  court 
to  instruct  the  jury  to  find  for  the  defendant  on  the  evidence  submitted  by 
the  plaintiff,  are  waived  by  proceeding  in  the  cause  and  introducing  evidence 
on  its  part.  Hunt  Bros,  F,  P,  Co.  v.  Cassidy,  7  U.  S.  App.  434  (9th  Cir.) ; 
Knowles,  J.,  1892. 

53.  The  Same. — By  the  introduction  of  testimony,  after  denial  of  a  motion 
for  verdict  at  the  close  of  the  plaintiff's  evidence,  the  defendant  waives  his 
exception  to  that  denial.  Runlde  v.  Bumham,  153  U.  S.  216  ;  White,  J.,  1894. 

Where  queetions  of  fact  are  left  to  the  trial  court,  its  findings  are  binding^  in  the  appellate 
court  *'  if  there  be  any  evidence  to  supi)ort  them."  Allhauser  t.  Butler,  G8  F.  R.  708 ;  western 
Union  TeL  Co. v.  Thorn,  64  F.  R.  «01  ;  Fuher  v.  U.  S.  Bk,,  64  F.  R.  712. 

54.  Waiver— When  Assmned.— The  rulings  of  the  lower  court  are  presumed 
to  be  correct  in  all  matters  not  shown  by  the  bill  of  exceptions  ;  and  this 
court  will  assume  that  any  objection  not  so  shown  has  been  waived.  Cen- 
tral Vt.  E.  jB.  Co.  v.  Soper,  21  U.  S.  App.  24  (1st  Cir.);  Putnam,  J.,  1804. 

55.  Waiver  of  Objection  to  Form  of  Proceedings.— ^Where  a  defendant 
sought  to  have  a  judgment  reversed  on  the  ground  that  the  plainti^  should 
have  proceed^  by  a  bill  in  equity  instead  of  by  an  action  at  law,  and  where 
it  appeared  that  the  defendant  had  not  raised  the  objection  in  the  court  be- 
low, and  that  he  did  not  ask  permission  to  withdraw  from  the  case  stated, 
but  took  the  chances  of  a  judgment  in  his  favor,  and  that  the  parties  to  the 
action  had  submitted  the  case  to  the  court  upon  an  agreed  statement  of  facts, 
and  had  dispensed  with  a  jury  trial,  and  that  the  plaintiff  did  not  seek  any 
relief  of  a  distinctively  equitable  nature ;  held,  that  there  was  a  clear  and 
binding  waiver  of  all  objection  to  the  form  of  the  proceedings,  and  that  it 
made  no  difference  whether  the  judge  was  sitting  on  the  law  side  or  the 
equity  side  of  the  court.  Fisher  v.  Knight,  17  U.  S.  App.  602  {3d  Cir.) ; 
ACHESON,  J.,  1894. 

II.  FORM  AND  CONTENTS  OF  BILL. 
A.  What  is  a  Sufficient  Bill,  56-77. 

56.  Court  is  Confined  to  Bill  of  Exceptions.— Where  the  bill  of  excep- 
tions assimies  to  make  all  the  evidence  and  proceedings  in  the  court  below 
a  part  of  it,  this  court,  except  in  case  of  substantial  error,  clearly  contrary 
to  law  and  justice,  will  not  look  outside  the  bill  with  reference  to  any  ques- 
tion, except  the  request  of  the  defendant  that  the  court  instruct  the  juiy  to 
render  a  verdict  in  its  favor  on  the  whole  evidence.  Central  Vt.  Ry.  Co.  v. 
Soper,  21  U.  S.  App.  24  (1st  Cir.) ;  Putnam,  J.,  1894. 

57.  What  Bill  should  Contain.— All  the  alleged  errors  on  a  trial  may  be 
incorporated  into  one  bill  of  exceptions,  but  only  so  much  of  the  testimony 
or  of  the  proceedings  as  is  necessaiy  to  present  the  matters  at  law  excepted 
to  clearly  should  be  incorporated  in  a  bill  of  exceptions.  Lees  v.  U.S., 
150  U.  S.  476 ;  Brewer,  J.,  1893. 
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58.  What  is  Proper  Bill  of  Exceptions.— The  record  of  the  Circmt  Court 
showed  that  the  case  was  tried  and  verdict  rendered  at  the  February  term, 
1894,  while  the  bill  of  exceptions  was  not  signed  until  the  April  term.  It 
appeared,  however,  from  the  record,  that  a  motion  for  a  new  trial  was  made 
at  the  February  term ;  that  by  order  of  the  court  the  hearing  of  the  motion 
was  continued  until  the  next  term,  and  that  by  leave  of  this  court  and  con^ 
sent  of  counsel,  since  the  submission  of  the  case  in  this  court,  the  clerk  of 
the  Circuit  Court  had  certitied  to  this  court  an  order  entered  at  the  February 
term,  1894,  expressly  gi^nng  the  plaintiff  leave  to  file  his  bill  of  exceptions. 
Held,  that  the  bill  of  exceptions  was  good.  Smith  v.  Prorndent  Savings 
Society,  81  U.  S.  App.  163  (6th  Cir.) ;  Taft,  J.,  1805. 

59.  Suf&ciency  of. — ^A  oharge  of  the  court  was  made  a  x)art  of  the  bill  of 
exceptions,  was  preceded  by  the  evidence  and  requests  to  charge,  and  was 
followed  by  a  statement  of  exceptions  to  such  charge,  and  a  statement  of 
the  grounds  therefor.  Held,  that  it  sufficiently  appeared  that  the  exceptions 
were  reasonably  taken  before  the  retirement  of  the  jury.  City  of  Finalay  v. 
Paiz,  31  U.  S.  App.  340  (6th  Cir.) ;  LuRTON,  J.,  1895. 

60.  Must  Specify  Parts  Objected  to. — ^Bill  of  exceptions  must  specify  the 
particular  parts  objected  to,  and  an  objection  to  a  charge  to  a  jury  in  toto 
will  not  be  considered ;  but  where  the  hill  of  exceptions  presents  several 
different  instructions,  each  of  which  the  court  refused  to  give,  and  this 
ruling  of  the  court  is  excepted  to,  this  is  a  sufficientlv  specific  exception  to 
entitle  it  to  consideration.  Thorn  v.  Pittard,  8  U.  S.  App.  597  (4tii  Cir.) ; 
GOFF,  J.,  1896.    TJurni  v.  Smith,  8  U.  S.  App.  610  (4th  Cir.) ;  GOFF,  J.,  1894. 

61.  Writ  mnst  show  a  Bequest  Reftused.— The  Circuit  Court  of  Appeals 
cannot  review  a  general  finding  of  a  circuit  court  judge  where  it  does  not 
appear  in  the  writ  of  error  that  the  Lssue  was  presented  to  the  trial  judge  by 
the  request  for  an  appropriate  declaration  of  law.  Adkins  v.  W.  &  J.  Sloane, 
a  corporation  (f),  19  U.  App.  661  (8th  Cir.)  ;  Per  Cur.,  1894. 

62.  Evidence  must  be  Set  Out  in. — ^When  there  is  no  bill  of  exceptions  in 
the  record,  a  circuit  court  of  appeals  cannot  consider  matters  of  evidence. 
Sturdivant  v.  Memphis  Nat,  Bank  (i),  23  U.  S.  App.  800  (5th  Cir.) ;  Pardee, 
J.,  1894  ;  Sturdivant  v.  Memphis  Nat,  Bank  (^),  23  Q.  S.  App.  309  (5th  Cir.) ; 
Pardee,  J.,  1894. 

63.  Should  Particularize. — ^Where  the  instruction  asked  for  is  general  in 
its  character,  the  exception  to  its  refusal  is  too  indefinite  for  the  court  to  de- 
termine whether  or  not  the  defendant  was  aggrieved  by  its  refusal.  Ander- 
son's  Admr.  v.  Avis;  Avis  v.  Anderson's  Aamr.,  8  U.  S.  App.  618  (4th  Cir.) ; 
Jackson,  J.,  1894. 

61.    Objections  at  Trial  Must  be  Shown  in.— A  mere  objection,  where  no 

grounds  for  it  are  assigned  at  the  trial,  can  not  be  considered  in  an  appellate 

court.    United  States  v.  Shapleigh,  13  U.  S.  App.  26  (8th  Cir.) ;  Sanborn,  J., 

1893. 

An  objection  to  the  introduction  of  evidence  presents  no  question  for  review  in  the  appellate 
cmrt,  unless  the  bill  of  exceptions  discloses  that  the  specific  ground  of  objection  to  the  intro- 
duction of  evidence  was  brou^t  to  the  attention  of  the  trial  court.  See  Ward  v.  Blalce  Mfg.  Co., 
^i  F.  R.  411 ;  also  Tabor  v.  Commercial  Nat.  Bk.,  68  F.  R.  888. 

65.  Grounds  of  Objeotion.— Where  the  hill  of  exceptions  shows  an  ohjection, 
but  states  no  ground,  ail  exception  is  unavailing.  Toplitz  v.  Hedden,  146 
U.  S.  252  ;  Blatchford,  J.,  1892. 

66.  Same. — ^Evenr  bill  of  exceptions  must  state  and  point  out  distinctly  the 
errors  of  which  complaint  is  made.  It  ought  also  to  show  the  grounds 
relied  on  to  sustain  the  objection  presented,  so  that  it  may  appear  that  the 
court  below  was  properly  mformed  as  to  the  point  decided.  Marion  Phos- 
phate Co.  V.  Cummer,  13  U.  S.  App.  604  (5th  (Jir.)  ;  Pardee,  J.,  1893. 

67.  Same.— fTunf  Bros.  F.  P.  Co,  v.  Cassidy,  7  U.  S.  App.  424  (9th  Cir.) ; 
Knowles,  J.,  1892. 
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68.  SBxae.—Northem  Pac.  R.  Co.  v.  Charleaa,  7  U.  S.  App.  859  (9th  Cir.); 
Morrow,  J.,  1892. 

69.  Same.— Afe^ropoZiton  National  Bank  v.  Rogers,  8  U.  S.  App.  406  (3d  Cir.) ; 
BUFFINOTON,  J.,  1898. 

71.  Same.— Walah  v.  ColcUmgh,  9  U,  S.  App.  587  (7th  Cir.) ;  Baker,  J.,  1893. 

72.  Miist  be  Speoiflo. — An  exception  that  the  court  did  not  chai^  either  of 
eighteen  enumerated  requestSf  except  as  it  had  charged,  is  insufficient. 
Chateaugay  Iron  Co.  v.  Blake,  144  U.  S.  476  ;  Brbwer,  J.,  1892. 

A  general  exception  la  insufficient  if  any  part  of  the  charge  is  correct.     Kasonie  Benefit 
Assn.  ▼.  Lyman,  60  F.  R.  500  ;   Bimningham  v.  PetUt,  21  D.  C.  210. 

78.  When  ABsignment  need  not  be  Precise.— Where  it  is  necessary  to 
cite  an  entire  passage  in  order  to  form  a  just  view  of  the  error  complained 
of,  the  rule  that  the  exceptions  should  be  precise  and  pointed  does  not  applT. 
Hicks  V.  U.  8.,  150  U.  S.  442 ;  Shiras,  J.  (Brewer,  Brown,  JJ.,  Dist.),  im. 

74.  What  Testimonjr  should  be  Contained  in.— Where  the  bills  of  excep- 
tions contain  simply  instructions  given  and  refused  by  the  court,  an  appellate 
court  will  not  reverse  the  judgment.  The  bills  of  exceptions  should  contain 
all  the  testimony  relied  on  to  make  the  propositions  of  law  included  in  the 
instructions  applicable  to  the  case.  Southwest  Va.  Imp.  Co.  v.  Frari,  8  U.  S. 
App.  444  (4th  Cir.) ;  GOPP,  J.,  1898. 

See  Central  Vermont  R.  Qo.  v.  Soper,  50  F.  R.  889. 

75.  To  Contain  only  the  Matters  Passed  upon  at  the  Trial.— An 

appellate  court  will  permit  only  those  matters  to  be  assigned  for  error  that 
were  brought  to  tlie  attention  of  the  court  below  during  the  progress  of  the 
trial  and  then  passed  upon.  Wliere  a  party  has  taken  an  exception  before 
the  trial  to  a  refusal  of  the  court  then  to  suppress  certain  depositions,  but 
aJlows  the  depositions  to  be  read  at  the  trial  without  objection,  he  cannot 
avail  himself  of  his  previous  objection  in  an  appellate  court.  Union  Pacific 
Ry.  Co.  V.  Reese^  15  U.  S.  App.  92  (9th  Cir.) ;  MoRROW,  J.,  1893. 

76.  Exceptions  must  be  Distinct  and  Several.— It  is  the  duty  of  counsel 
excepting  to  propositions  submitted  to  a  jury,  to  except  to  them  distinctly 
and  severally,  and,  where  they  are  exceptea  to  in  mass,  the  exception  will  he 
overruled  if  any  of  the  propositions  are  correct.  Newport  News  dt  Jft«. 
Valley  R.  Co.  v.  Pace,  158  U.  S.  86  ;  Fuller,  C.  J.,  1895. 

77.  Exception  at  Close  of  Trial.— Where,  at  the  close  of  a  trial,  a  party 
asks  for  an  instruction  that  he  is  entitled  to  judgment,  which  is  refused  and 
exception  taken,  this  presents  a  (][uestion  of  law  for  the  consideration  of  the 
reviewing  court,  although  there  is  no  special  findings  of  fact.  St.  Louis  v. 
WestemUnion  T.  Co.,  148  U.  S.  92  ;  Brewer,  J.  (Brown,  J.,  Dist.),  1893. 

See  Walker  v.  Windsor  Nat.  Bank,  66  F.  R.  76 ;  St.  Louis  ▼.  Western  Union  T.  Co.,  68  F.  R.  W 

B.  What  is  an  Insufficient  Bill,  78-90. 

78.  Will  not  Avail  Unless  the  Matter  Excepted  to  was  Belied  upon 
in  Making  the  Judgment. — ^Action  to  recover  the  value  of  certain  cattle 
alleged  to  have  died  in  consequence  of  negligence  of  the  defendant  in  turn- 
ing among  them  certain  cattle  infected  with  a  fatal  and  contagious  disease. 
The  case  was  tried  by  the  court  without  a  jury,  and  judgment  entered  for 
the  plaintiff.  Defendant  appealed  to  the  Supreme  Court  of  the  territory 
where  judgment  was  afiirmea.  On  appeal  to  this  court  thirteen  assdgninent<^ 
of  error  were  in  different  form  to  the  action  of  the  court  in  holding  that  the 
admission  of  improper,  incompetent,  and  irrelevant  evidence  by  the  trial 
court  was  no  cause  ror  reversal  unless  it  appeared  that  such  testimony  was 
relied  upon  in  making  the  judgment.  Held,  no  error.  Qrayson  v.  Lynch, 
163  U.  S.  468  ;  Brown,  J.  (Field,  J.,  Dist.),  1896. 

79.  What  is  Insufficient.- Tlie  record  shows  that  the  plamtiff  asked  six  in- 
structions, of  which  the  court  gave  some  and  refused  others,  the  bill  of 
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ezoeptioDfl  concluding  as  follows :  '*  To  which  refusal  and  charge  of  the  court 
and  the  exclusion  of  the  evidence  offered,  and  to  the  action  of  the  court  in 
refusing  a  new  trial,  plaintiff  excepted  and  tendered  this  bill  of  exceptions, 
which  was  signed  ana  sealed  by  the  court  and  ordered  to  be  made  a  part  of 
the  record  in  this  cause."  Heid^  this  exception  was  insufficient,  jimes  v. 
EMt  Tennessee  V,  A  Q.  R.  Co.,  157  U.  S.  682 ;  Fullke,  C.  J.,  1895. 

80.  Ol^ections  Without  Exoeptions.— Rulings  objected  to  at  the  trial, 
bat  not  stated  in  the  bill  of  exceptions  to  have  been  excepted  to,  are  not 
subject  to  review  on  error.    Tucker  v.  U,  S.,  151  U.  S.  164 ;  Gray,  J.,  1804. 

81.  Questions  not  Baised  Below.— A  general  exception  tothemtroduction 
of  certain  testimony  is  properly  overruled,  and  the  appellate  court  cannot, 
on  writ  of  error,  consider  the  specific  objections  made  before  it  and  not  pre- 
sented to  the  court  below  ;  nor  can  it  consider  questions  raised  by  the  assign- 
ment of  errors  but  not  presented  by  a  bill  of  exceptions.  Charleston  Ice  Mfg, 
Co.  V.  Jouce,  8  U.  S.  App.  309  (4th  Cir.)  ;  Gopp,  J.,  1898. 

82.  Question  not  Baised  Below.— In  the  asslRument  of  errors,  plaintiff 
suggested,  for  the  first  time,  that  the  finding  below  deprived  him  of  his 
property  without  "  due  process  of  law."  Held,  an  assignment  of  errors  can- 
not avail  to  import  into  a  case  questions  not  raised  below.  Cornell  v. 
Qreen,  163  U.  S.  75 ;  Gray,  J.  (Brown  J.,  Dist.),  1896. 

83.  Exceptions  too  General.— Where  deeds  and  muniments  of  title  had 
been  oTOred  in  evidence,  and  it  was  objected  that  there  was  nothing  in 
the  title  papers  and  deeds  to  show  title  in  the  plaintiffs,  it  was  held  that  the 
objection  was  too  general  to  assist  the  court  in  discovering  the  alleged  want 
of  correspondence  between  the  descriptions  in  the  deeds  and  the  declaration. 
Robinson  t.  Dewhurst,  25  U.  S.  App.  845  (4th  Cir.)  ;  Setmoxtr,  J.,  1895. 

84.  When  Taken  *^in  Mass.''- When  propositions  submitted  to  a  jury 
are  excepted  to  in  mass,  the  exception  will  be  overruled,  provided  any  of 
the  propositions  be  correct.  Union  Pac.  Ry.  Co.  v.  Cauahan,  161  U.  S. 
91 ;  Fuller,  C.  J.,  1896. 

85.  The  Same.— iVice  v.  Pankhurst,  10  U.  S.  App.  497  (8th  Cir.)  ;  Cald- 
well, J.,  1892. 

86.  The  Same.— Tfctedc  v.  Utah  Territory^  159  U.  S.  510 ;  Brewer,  J.,  1895. 

87.  The  Same.— JIfcCfeZton  v.  Pyeatt  (2),  4  U.  S.  App.  319  (8th  Cir.) ;  Cald- 
well, J.,  1893. 

88.  The  Same.— Holder  v.  U.  S.,  150  U.  S.  91 ;  Fuller,  C.  J.,  1893. 

The  appellate  court  will  only  permit  those  matters  to  be  assigned  for  error  that  were  brought 
to  the  attention  of  the  court  below  during  the  progress  of  the  trial  and  then  passed  upon.  King 
T.  McLean  Asylum  of  M.  Q.  H.,  M  F.  R.  869. 

See  Masonic  Benevolent  Assn.  y.  Lyman,  00  F.  R.  600,  601.  It  is  not  necessarv  to  segregate  the 
remarksof  the  court  from  all  other  portions  of  the  charade.  It  is  sufficient  if  tne  groundof  com- 
plaint is  clearly  called  to  the  attention  of  the  court.  What  Cheer  Coal  Co.  v.  Johnson,  67  F.  R. 
'^4.  Attention  of  the  court  must  be  called  to  it  before  the  jury  retire.  Bracken  v.  Union  Pac. 
Ry.  Co.,  66  F.  R.  460 ;  U.  S.  Sugar  R.  Co.  v.  Providence,  S.  &  G.  P.  Co.,  OS  F.  R.  882. 

89.  Snffioienoy  of  Evidenoe  to  Support  Verdict.— What  is  sent  up  as 
the  evidence  must  be  certified  to  be  all  the  evidence  and  not  the  *'  substance  " 
of  it,  before  the  court  can  be  asked  to  pass  on  the  question  of  its  sufficiency. 
Oidf,  Colorado  A  Santa  Fi  R.  Co.  v.  WaMngton,  4  U.  S.  App.  121  (8th  Cir.); 
Caldwell,  J.,  1992.  . 

90.  BTot  Purporting  to  Contain  all  the  Evidence.- Any  objection  to  the 
admissibility  against  the  defendant  of  an  envelope,  in  case  of  an  indict- 
ment and  prosecution  under  Rev.  Stat.,  §  5480,  as  amended  by  act  of 
March  2.  1889,  c.  393,  upon  the  ground  that  it  was  not  shown  to  he  in  his 
handwritinc:.  is  not  sustained,  as  the  bill  of  exceptions  did  not  purport  to 
contain  all  the  evidenoe.    Stokes  v.  U.  <8f.,  157  XJ.  S.  187 ;  Brown,  J.,  1895. 
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EXCLUSION. 

See:  Chinese. 

EX  DELicrro. 

See :  AcnoN,  Rioht  of,  1. 

EXECUTION,  2. 

See  also :  Circuit  Coubt  of  Afpeaus,  68,  66. 
Equity,  26. 
Wills,  3. 

L  Preamnptioii  of  Proper  Levy.-— The  sheriff,  in  a  deed  of  land  sold  by 
him  under  execution,  recited  a  levy  upon  the  land,  using  the  words  of  the 
statute.  He  had  a  valid  execution,  but  the  execution  with  his  return  there- 
of was  either  lost  or  destroyed  and  could  not  be  found.  Under  these  circam- 
Btances  it  will  be  presumed  that  he  levied  the  execution  properly.  Meek  v. 
Skeen,  23  U.  S.  App.  232  (5th  Cir.) ;  McCoRMiCK,  J.,  1804. 

2.  The  Lien  of,  when  kept  up  by  Alias  and  Fluries  Writs.— When 
an  execution  comes  to  tlie  hands  of  the  sheriff,  the  lien  attaches  and  continues 
from  term  to  term,  ])rovided  alias  and  pluries  writs  are  duly  issued  and  de- 
livered, and  while  it  is  so  kept  alive  the  lien  is,  upon  levy  and  sale,  para- 
mount to  any  intermediate  conveyance  by  the  debtor.  Beebe  v.  U.  5.,  161 TJ.  S. 
104 ;  Fuller,  C.  J.,  1896. 

EXECUTORS  AND  ABMTNISTBATOBS,  7. 

See  also :  Decedents*  Estates. 

1.  Suits  by  Forei^  Administrator. — ^Tlie  deceased  was  a  resident  of 
Ohio  and  was  killed  m  Kentucky  by  a  street  car.  M.  was  appointed  admin- 
istrator by  the  courts  of  Ohio,  and  brought  tliis  suit  in  the  United  States  Cir- 
cuit Court  for  the  district  of  Kentucky.  Held^  in  the  absence  of  a  statute 
giving  effect  to  a  foreign  appointment,  no  suit  can  be  maintained  in  the 
courts  of  another  state  by  a  foreign  administrator.  Maysville  Street  R.  and 
Transfer  Co.  v.  WUsoiVs  Administrator,  16  U.  S.  App.  236  (6th  Cir.)  ;  LuR- 
ton,  J.,  1893. 

2.  May  Claim  Under  Pre-emption  Laws.— In  states  whose  laws  permit 
illegitimate  children,  recognized  by  the  father  in  his  lifetime,  to  inherit  from 
him,  such  children  are  "heirs"  within  the  meaning  of  Rev.  Stat.,  g  2tK9, 
which  provides  that  when  a  party  entitled  to  claim  the  benefits  of  tlie  pre- 
emption laws  of  the  United  States  dies  befiore  consummating  his  claim,  his 
executor  or  administrator  may  do  so,  and  the  entry  in  such  case  shall  be 
made  in  favor  of  his  heirs,  and  the  patent,  when  issued,  inures  to  tliem  as  if 
their  names  had  been  specially  mentioned.  Hutchinaan  Investment  Co,  v. 
CoMwell,  152  U.  S.  65 ;  Fuller,  C.  J.,  18»4. 

8.  Administrator  Ad  Litem  imder  Tennessee  Statute.— A  distributee  as 
such  cannot,  in  Tennessee,  maintain  a  suit  against  one  indebted  to  an  intes- 
tate. The  chancery  courts  of  that  state  have  special  power,  under  an  act 
passed  in  1889,  to  appoint  an  administrator  ad  litem  where  there  is  no  exec- 
utor or  administrator,  or,  if  such,  he  is  interested  advfrpely  ;  provided  tbat 
the  facts  rendering  such  appointment  necessary  appear  in  the  record,  or  by 
affidavit  of  some  person  interested.  Neucman  v.  Schwerin,  23  U.  S.  App. 
893  (6th  Cir.);  LuRTON,  J.,  1894. 

4.    Bound  by  Judgment  of  a  Court  in  the  State  where  he  Qualified.— 

An  administrator,  appointed  in  one  state,  who,  after  appearing  and  having 
judgment  rendered  against  him  as  such  in  a  suit  in  equity  brought  in  an- 
other state,  the  laws  of  which  authorize  a  foreign  administrator  to  sue  there, 
files  a  bill  of  review  in  the  same  court  to  reverse  the  decree,  for  the  reason 
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that,  not  being  an  administrator  appointed  by  the  courts  of  that  state,  he 

could  not  bo  sued  there,  is  bound  by  the  original  judgment  against  him,  if 

his  bill  of  review  is  dismissed  for  want  of  equity.    Latorence  v.  Nelson,  148 

U.  S.  215 ;  Gray,  J.,  1892. 

See  Senunes  y.  Whitney,  60  F.  R.  606 ;  Conuttock  ▼.  Heiron,  66  F.  R.  811 ;  Walker  v.  Brown,  68 
F.  B.  ao,  SI ;  Beaton  v.  Thatcher,  69  F.  R.  781. 

5.  Oannot  BefUse  to  Perform  a  Contract  on  Account  of  a  Subseguent 
Ofbr.— 'It  is  not  a  defence  to  a  bill  against  an  administrator  for  specific  per- 
formance of  a  contract  for  the  sale  of  land,  tliat  since  the  contract  was  made 
he  has  received  a  better  offer.  Wicker  sham*  8  Administrators  v.  Bicker,  17 
U.  S.  App.  175  (8d  Cir.) ;  ACHESON,  J.,  1898. 

6.  Not  Necessary  for  Administration  that  Debts  should  Exist 
Against  Decedent — Louisiana.  —In  Louisiana  it  is  not  absolutely  neces- 
saiy  to  an  administration  of  the  succession  of  a  deceased  person  that  there 
should  be  debts  to  be  satisfied ;  and  the  estate  is  equally  a  succession  whether 
there  be  charges  upon  it  or  not.  Garrett  v.  Boeing,  87  U.  S.  App.  42  (6th 
dr.) ;  Seyerens,  jr.,  1895. 

When  Legal  Title  of,  Terminates. — Where  an  estate  was  devised  to  ex- 
ecutors for  a  term  of  years  and  at  the  end  of  that  period  to  certain  devisees,  the 
legal  title  of  the  executors  did  not  terminate  until  the  estate  was  actually 
conveyed  by  them  to  the  devisees,  because  it  was  necessary  in  order  to  exe- 
cute the  trusts  that  the  legal  title  should  continue  in  the  executors  until 
that  time.  Potter  y.  Couch;  Halcv.  Cotich;  Johnson  v.  Couch;  Couch  y. 
Couch,  141  U.  S.  296 ;  Gray,  J.,  1891. 

EXEMFLABY  DAMAQES. 

See  :  Damages,  7, 17. 

Libel  and  Slander,  6,  26-28. 
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j*:«sii'it: 


TION. 


See :  Assignment  for  Creditors,  1. 
Constitutional  Law,  74. 
Internal  Revenue,  6. 
Railroads,  5, 10. 
Service  of  Process,  16. 
States,  1. 
Taxation,  24-36. 


See :  Costs,  4. 

Evidence,  112-182,  214. 
Negugence,  145. 

EX  POST  PAOTO. 

See :  Constitutional  Law,  lOO-lOl, 

EXPBESS  COMPAinr. 

See :  Interstate  Commerce,  29-40. 

EXPBESS  WABBANTY. 

See :  Sales,  18. 

EXTBADinON,  6. 

See  also :  Criminal  Law,  51. 
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1.  What  is  a  Fugitive. — A  person  is  a  fuRitire  from  justice  when,  having 
committed  a  crime  within  a  state,  he  withdraws  himself  from  the  jurisdic- 
tion of  its  court  without  waiting  to  abide  the  consequences  of  such  act,  and 
it  matters  not  that  some  other  cause  than  a  desire  *'  to  flee  "  induced  such 
withdrawal.     White  v.  Fo/M^,  14  U.  S.  App.  87  (2d  Cir. ) ;  Laoohbe,  J.,  1893. 

2.  Papers  Necessary. —The  Rev.  Stat.,  §^  5278,  5279,  must  be  strictly  con- 
strued, and  the  papers  transmitted  and  certified  by  the  Governor  of  one  state 
to  that  of  another  must  fulfil  aU  the  requirements  of  the  statute.  Hence  a 
copy  of  an  **  information  "  is  not  a  compliance  with  the  statute  requiring  the 
oop^  of  an  indictment  found  by  a  j^rand  jury.  The  oath  of  a  person  not 
familiar  with  the  facts,  that  he  '*  beheves  "  the  allegations  to  be  true,  is  not 
enough.  The  facts  and  circumstances  relied  on  to  convict  must  be  set  forth, 
by  affidavit  of  some  person  familiar  with  them.  In  re  Hart,  25  U.  S.  App. 
22  (4th  Cir.) ;  Gk)FP,  J.,  1894. 

8.  What  Questions  will  be  Considered  by  the  Court.— Courts  will  not 
go  behind  the  *'  indictment "  or  *^  affidavit"  if  regular  in  form,  and  specifi- 
cally charging  the  commission  of  the  offence  within  the  jurisdiction  of  the 
demanding  state,  to  try  the  question  whether  a  crime  was  in  fact  committed ; 
though  identity  wiU  always  be  investigated,  and  it  is  proper  to  inquire 
wheuier  the  prisoner  was  m  fact  within  the  demanding  state  when  the  al- 
leged crime  was  committed,  for  if  he  was  not,  it  could  not  be  properly  held 
that  he  fled  from  it.  White  v.  Valleby,  14  U.  S.  App.  87  (2d  Cir.) ;  LiAOOMBK, 
J.,  1898. 

4.  Furtive  Subject  to  be  Tried  for  Any  Other  Ofibnoe.— A  fugitive 
from  justice  who  has  been  surrendered  by  one  state  of  the  Union  to  anc»ther 
state,  upon  requisition  charging  him  with  the  commission  of  a  specific  crime, 
has  under  the  Constitution  and  laws  of  the  United  States  no  right  or  privi- 
lege to  be  exempt  from  indictment  and  trial  in  the  state  to  which  ne  is 
resumed,  for  any  other  offenoe  than  that  designated  in  the  requisition,  with- 
out first  having  an  opportunity  to  return  to  the  state  from  which  he  was 
extradited.    LasceUea  v.  Georgia,  148  U.  S.  537 ;  Jackson.  J.,  1898. 

See  Reid  ▼.  Ham,  M  Minn.  806 ;  Baker  v.  State,  88  Wiac.  147. 

5.  Finding  of  Magifitrate  Final.— Whether  an  extraditable  offence  has 
been  committed  is  a  question  of  mixed  law  and  fact,  but  chiefly  of  fact,  and 
the  judgment  of  the  magistrate  rendered  in  good  faitli  on  legal  evidence  that 
the  accused  is  guilty  of  the  act  cliarged  and  that  it  constitutes  an  extradita- 
ble crime,  cannot  be  reviewed  on  the  weight  of  evidence,  and  is  final  for  the 
purposes  of  the  preliminary  examination,  unless  palpably  erroneous  in  law. 
Omelas  v.  Ruiz,  161  U.  S.  502  ;  Fuller,  C.  J.,  1896. 

6.  Extradition  and  "  Probable  Cause.'*— On  appeal  from  a  commitment 
for  extradition,  the  judgment  of  the  magistrate  will  not  be  disturbed  if  it 
appear  that  there  was  legal  evidence  on  which  the  commissioner  might 
properly  conclude  that  the  accused  had  com  mitteki  offences  within  the  treaty 
as  charged.  "  Probable  cause  "  is  made  out  by  proof  furnishing  good  reason 
to  believe  that  the  crime  alleged  has  been  committed  by  the  person  chai^ged 
with  having  committed  it.    Omelas  v.  Ruiz,  161 U.  S.  502 ;  Fuller,  C  J. ,  ld96. 


F. 

FACTORS'  ACT. 

dee :  Of  New  York :  Statutes,  62. 

FALSE  IMFBISOKMEirr. 

See :  Criminal  Law,  48. 
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FEDEBAI.  COBFOBATION. 

See :  Taxation,  7-«. 

FEDERAL  COUBTS,  47. 

See  also :  Removal  of  Causes. 
Statute  op  Frauds,  5. 
Statute  op  Limitations,  1-4. 
Vendors  and  Purchasers,  11. 

I.  JTTRISDICnON,  GENERALLY,  1-29. 
n.  INFLUENCE  OF  STATE  LAWS,  8(M7. 

I.  JURISDICTION,  GENERALLY,  1-29. 

1.  Legal  and  E^Luitable  Jurisdiction.— The  holder  of  a  legal  title  cannot 
maintain  an  action  to  recover  possession  of  the  property,  although  coupled 
with  a  demand  for  an  accounting  as  to  rents  and  profits;  and  ne  cannot 
mamtain  a  suit  against  one  in  possession  to  recover  property  and  to  remove 
cloud  from  the  title.  But  in  cases  of  fraud,  error,  or  mistake,  presenting  a 
case  for  equitable  relief,  the  court  is  not  ousted  of  jurisdiction  oecause  the 
complainant  may  liave  a  remedy  at  law,  unless  sucli  remedy  is  complete  and 
adequate.  Scottish  A,  M.  Co.  v.  Randolph ;  Hudson  v.  Randolph,  28  U.  S. 
App.  681  (5th  Cir.) ;  Pardee,  J.,  1894. 

2.  Grounds  of  Federal  Cognizance  must  Clearly  Api>ear.— When  it 
is  the  purpose  to  present  a  case  under  the  clause  of  the  Constitution  relating 
to  due  process  of  law,  and  both  parties  are  citizens  of  the  same  state,  tlie 
gronnds  upon  which  a  Federal  court  can  take  cognizance  of  a  suit  of  that 
character  and  between  such  parties  must  be  clearly  and  distinctly  stated  in 
the  bill    Hanford  v.  Davies,  163  U.  S.  278 ;  Harlan,  J.,  1896. 

8.  As  to  Laws  Impairing  the  Obligation  of  Contracts.— The  consti- 
tutional prohibition  upon  the  passage  of  laws  impairing  the  obligation  of  con- 
tracts has  reference  oiuy  to  the  laws,  that  is,  to  the  constitutional  provisions, 
and  legislative  enactments  of  a  state,  and  not  to  judicial  decisions  or  the 
acts  of  state  tribunals  or  officers  under  statutes  in  force  at  the  time  of 
the  making  of  the  contract,  the  obligation  of  which  is  alleged  to  be  impaired. 
Hanford  v.  Dames,  163  U.  S.  273 ;  Harlan,  J.,  1896. 

4.  Jurisdiction  Given  by  Filing  a  Libel  and  Ofi^r  of  a  Stipulation. 
—The  filing  of  a  libel  by  the  corporation,  with  the  offer  of  a  stipulation,  gives 
jurisdiction,  and  no  subsequent  iiTegularity  in  procedure  can  take  it  away. 
In  re  Morrison,  Petitioner,  147  U.  S.  14 ;  Blatchford,  J.,  1893. 

5.  Partv  Estopi>ed  to  Raise  Question  of.— When  a  party,  on  the  first 
trial  of  a  cause  in  a  circuit  court,  sets  up  such  a  right  as  the  ground  of 
Federal  jurisdiction,  and  the  jurisdiction  is  sustained,  he  cannot  be  per- 
mitted, on  the  second  trial,  to  oust  the  jurisdiction  by  contending  that  no 
such  right  is  in  controversy.  Cooke  v.  Avery ^  147  U.  S.  875 ;  Fuller,  C.  J., 
1893. 

6.  Jurisdiction  Cannot  be  Waived.— A  party  cannot,  by  proceedings  in 
the  Circuit  Court,  waive  a  question  of  the  jurisdiction  of  that  court,  so  as  to 
prevent  its  being  raised  and  passed  upon  in  tlie  Supreme  Court.  Parker  v. 
Omufyy,  141  U.  S.  81 ;  Harlan,  J.,  1891. 

7.  Question  of,  cannot  be  Waived.— A  question  of  jurisdiction  cannot 
be  waived.  Mexican  National  R,  Co,  v.  Davidson;  Davidson  v.  Mexican 
National  R.  Co.,  157  U.  S.  201 ;  Fuller,  C.  J.,  1895. 

8.  Jurisdiction  may  not  be  Gained  by  Fraud.— Citizens  of  Virginia 
were  in  possession  of  lands  in  that  state,  claiming  title,  to  which  also  a  cor- 
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pNoration  organized  under  the  laws  of  Virnnia  had  for  some  years  claimed 
title.  In  order  to  transfer  the  corporatioirs  title  and  claim  to  a  citizen  of 
another  state,  the  stockholders  organized  themselves  into  a  Pennsylvania 
corporation,  to  wliich  the  Virginia  corporation  conveyed  the  land,  and  which 
brought  an  action  to  get  possession  of  the  lands.  No  consideration  passed. 
Held,  the  transaction  was  a  mere  device  to  give  jurisdiction  to  the  Circuit 
Court,  and  it  was  a  fraud  upon  that  court,  as  well  as  a  wrong  to  the  defend- 
ants. Lehigh  Mining  <fc  Manufacturing  Co,  v.  KeUy,  160  U.  S.  327  ;  HarTjAX, 
J.  (Shiras,  Field,  and  Brown,  JJ.,  Dist.),  1895. 

9.  Cannot  be  Gained  by  Fraud  and  Collusion.— The  plaintiff  falsely 
averred  that  he  had  advanced  more  than  $2,000  for  the  construction  of  a 
railway  in  order  to  enable  one  of  the  defendants,  a  citizen  of  another  state, 
to  file  a  cross  bill,  and  thus  give  the  court  jurisdiction.  Held,  where  juris- 
diction is  obtained  by  collusion,  an  injunction  granted  will  be  dissoive<l. 
Industrial  and  Mining  Guaranty  Co,  v.  Electrical  Supply  Co.,  16  U.  S.  Ai>p. 
196  (6th  Cir.) ;  Swan,  J.,  1898. 

10.  JuriBdiction  Presumed  until  Disproved.— -Upon  a  collateral  attack,  a 
court  of  general  jurisdiction,  proceeding  within  the  general  scope  of  its 
powers,  is  presumed  in  an  equitable  proceeding  to  have  had  jurisdiction, 
until  the  contrary  appears,  and  this  presumption  extends  to  all  jurisdictional 
facts  concerning  which  the  record  is  silent ;  and  in  the  absence  of  an  aver- 
ment to  the  contrary,  the  fact  of  iurisdiction  of  the  subject-matter  need  not 
be  averred  in  the  pleadings.  Such  a  court  is  competent  to  pass  upon  its  own 
jurisdiction,  and  is  not  required  to  show  on  the  records  the  facts  upon  which 
that  jurisdiction  rested,  either  as  to  the  subject-matter,  or  as  to  the  person. 
Foster  v.  Givens,  31  U.  S.  App.  626  (6th  Cir.) ;  Taft,  J.,  1895. 

11.  Must  Appear  from  the  Record.— The  jurisdiction  of  the  Federal  court 
must  appear  affirmatively  from  the  record,  where  a  cause  has  been  remove^l 
from  a  state  to  a  Federal  court  and  thence  to  the  Circuit  Court  of  Appeal. 
If  it  does  not,  judgment  will  be  reversed  with  direction  to  remove  to  stat' 
court.  Southioestem  TeL  and  Tel,  Co,  v.  Robinaon,  2  U.  S.  App.  148  (5th 
Cir.);  Pardee,  J.,  1891. 

12.  Priority  of  Jurisdiction— Test  of.— A  creditor  sued  and  recovered 
judgment  in  a  United  States  court.  Pending  that  action,  a  suit  against  the 
creditors  was  be^un  in  Ohio,  and  the  debtor  was  served  with  notice  of  attach- 
ment. The  creditor  assigned  his  judgment.  Held,  the  prior  pendency  of  a 
suit  involving  the  same  subject-matter  is  the  test  of  priority  in  jurisdiction ; 
and,  pending  a  suit  for  recovery  in  one  court,  such  debt  is  not  subject  to  gar- 
nishment or  attachment  in  the  courts  of  another  jurisdiction.  Mack  v. 
Winslow,  16  U.  S.  App.  602  (6th  Cir.) ;  RiCKS,  J.,  1893. 

18.  Jurisdiction  of,  in  Ancillary  Proceedings.— In  aU  ancillary  or  aux- 
iliary proceedings  in  the  courts  of  the  United  States  for  the  enforcement  of 
judgments  rendered  therein,  and  in  proceedings  for  the  protection  of  the 
rights  of  third  partias,  the  jurisdiction  of  the  United  States  courts  is  derived 
from  and  supi>oi*ted  by  that  existing  over  the  original  action  or  suit.  Lamb 
V.  Eunng,  12  U.  S.  App.  11  (8th  Cir.) ;  Shiras,  J.,  1893. 

14.  Ancillary  Jurisdiction. — Under  the  process  of  Federal  courts  exercising 
original  and  lawful  jurisdiction,  it  frequently  happens  that  possession  is 
taken  and  control  exercised  over  property  in  which  persons  not  indispens- 
able parties  to  the  suit  have  an  interest  by  lien  or  otherwise.  There  is  often 
no  diversity  of  citizenship  between  such  persons  and  the  parties  to  the  suit, 
but  it  may  be  essential,  to  preserve  their  rights,  that  such  persons  should  be 
permitted  at  once  to  have  specific  relief,  which  can  only  be  granted  by  the 
court's  having  control  of  the  property.  Of  necessity,  therefore,  in  such  cases 
the  Federal  courts  exercise  an  ancillary  jurisdiction,  and  third  persons  are 
allowed  to  set  up  their  interests  and  secmre  the  same  protection  to  which 
they  would  be  entitled  in  any  court  of  competent  jurisdiction  were  the 
property  not  thus  impounded.  Compton  v.  Wabash  ItaUroad  Co,,  81  U.  S. 
App.  486 ;  Taft,  J.,  1895. 


FEDERAL  COUETS,  I.  323 

15.  To  Order  Non-suit. — United  States  courts  have  no  power  to  order  a 
peremptory  non-suit  against  tiie  will  of  the  plaintiff ;  and  it  is  not  eiTor 
where,  at  the  close  of  the  plaintiff's  evidence,  the  defendant,  without  resting, 
requests  instructions  that  the  plaintiff  cannot  recover,  if  such  request  is 
refused.  Northern  Pac.  R.  Co,  v.  Charless,  7  U.  S.  App.  359  (9tliCir.); 
MORBOW,  J.,  1892. 

16.  Of^nces  Committed  on  Navigable  Streams.— The  courts  of  the 
United  States  have  jurisdiction  under  the  provisions  of  Rev.  Stat. ,  §  5346,  to 
try  a  person  for  an  assault  with  a  dangerous  weapon,  committed  on  a  vessel 
belonging  to  a  citizen  of  the  United  States,  when  such  vessel  is  in  the 
Detroit  River,  out  of  the  jurisdiction  of  any  particular  state,  and  within  the 
territorial  limits  of  the  Dominion  of  Canada.  U.  S,  v.  Bodgers,  150  U.  S. 
249;  Field,  J.  (Gray,  Brown,  JJ.,  Dist.),  1893. 

17.  Competency  of  Witnesses  in  Criminal  Cases.— The  provision  of 
section  858  of  tne  Revised  Statutes,  that  '*  the  laws  of  the  state  in  which  the 
court  is  held  shall  be  the  rules  of  decision  as  to  the  competency  of  witnesses 
in  the  courts  of  the  United  States  in  trials  at  common  law /and  in  equity 
and  admiralty,"  has  no  application  to  criminal  trials.  Logan  v.  U.S,,  144 
U.  S.  363 ;  Gray,  J.,  1892. 

See  the  State  ex.  rel.  v.  Ross,  122  Mo.  476. 

In  suits  io  the  Federal  courts,  the  Court  of  Appeals  has  power  to  pass  upon  the  question  of 

Joiisdictton,  though  that  question  was  not  raised  in  the  court  below.    Tv  etnerby  v.  Stinson,  62 
'.R.176. 

FoOowed  in  CaraweU  v.  Belanger,  56  F.  R.  iSSO ;  American  S.  R.  Co.  v.  Johnson,  60  F.  R.  503. 

See  U.  3.  ▼.  Peterson,  64  F.  R.  145. 

See  U.  S.  T.  Hali  et  al..  68  F.  R.  858 :  U.  S.  v.  Inslev  et  al.,  64  F.  R.  223 ;  U.  8.  v.  Patrick,  64  F.  R. 
S6, 950, 851 ;  U.  S.  v.  Patterson,  66  F.  R.  088 ;  Baltimore  &  O.  R.  R.  Co.,  v.  Rambo,  59  F.  R.  78,  79 ; 
Qreen  t.  Elbert,  08  F.  R,  809 ;  U.  S.  v.  Schneider,  21  Dist.  of  Col.  418.  A  grand  jury  sitting  at  any 
place  at  which  the  court  is  appointed  to  be  held  has  authority  to  present  indictments  for  offences 
Ci>inmitted  anywhere  within  the  district.  U.  S.  v.  Kessel,  63  F.  R.  434  ;  Werckmeister  v.  Pierce  & 
B.  M.Co.,(»F.  R.454. 

IS.    Jurisdiction  in  Case  of  Co-ordinate  Courts.— When  couriis  of  co- 
ordinate jurisdiction  are  trying  the  same  case  the  one  which  first  acquires 
non  of  the  rea  or  which  first  serves  its  process  obtains  exclusive  juris- 


Liction.    Fi\je  Hundred  and  Five  Thousand  Feet  of  Lumber,  24  U.  S.  App. 
509  (7th  Cir.);  Baker,  J.,  1894. 

19.  Between  Courts  of  Co-ordinate  Powers.— Necessity  and  comity  both 
require  that  when,  hj  its  oflScers,  acting  under  color  of  its  order  of  process,  a 
comt  has  taken  into  its  custodjr  property  of  any  kind,  another  court,  though 
of  equal  and  co-ordinate  jurisdiction,  should  not  be  permitted  either  to  oust 
the  possession  of  the  first  court  or  in  any  way  Jto  interfere  with  its  complete 
control  and  disposition  of  the  property  for  the  purpose  cff  the  cause  in  which 
its  action  has  been  invoked.  Compton  v.  Wabash  Railroad  Co,,  31  U.  S. 
App.  486  (6th  Cir.);  Taft,  J.,  1895. 

20.  Gftmishment  is  for  Law  Side  of  the  Court.— The  Michigan  statute 
which  provides  a  remedy  by  proceedings  in  garnishment  '*  in  all  personal 
actions  arising  upon  contract,  express  or  implied  .  .  .  and  in  all  cases 
where  there  remains  any  sum  unpaid  upon  any  judgment  or  decree  rendered  " 
in  any  of  the  state  courts,  evidently  intended  the  proceedings  in  gamisli- 
ment  to  be  tried  on  the  law  side  of  the  court.  In  re  Mudsill  Mining  Co, ,  Ltd. , 
31  U.  S.  App.  112  (6th  Cir.);  Taft,  J.,  1895. 

21.  Aotion  by  Foreign  Distributee.— While  Federal  courts  have  no  original 
jurisdiction  in  respect  to  the  administration  of  decedents'  estates,  a  dis- 
tributee, being  a  citizen  of  another  state,  may  bring  a  suit  in  equity  in  a 
Federal  court  against  an  administrator  to  establish  his  rights  to  a  share  in 
the  estate,  and  may  enforce  the  decree  against  the  administrator  or  his 
sureties.  Appleton  v.  Marx,  23  U.  S.  App.  420  (5th  Cir.) ;  Pardee,  J., 
1894. 


22. 


Act  of  March  3,  1875,  Construed.— Sec.  8  of  the  act  of  March  3, 1875, 
18  Stat.  470-2,  c.  137,  has  no  bearing  on  the  question  of  jurisdiction  of 
United  States  Couris,  as  determined  by  citizenship,  to  change  or  modify  it, 


Q.' 
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but  simply  allows  substituted  service  in  certain  cases  where  the  court  has 
iunsdiction.  Tug  River  Coal  dr  Salt  Co,  t.  Brigel,  31  U.  S.  App.  665  (6th  Cir.) ; 
Clabk,  J.,  1895. 

23.  IT.  S.  Court  in  Tndian  Territory.— The  acts  granting  jurisdiction  to 
the  United  States  court  in  the  Indian  Territory  has  not  conferred  upon  that 
court  authority  to  entertain  actions  or  proceedings  instituted  by  the  Indian 
tribes  against  traders  to  enforce  the  collection  of  taxes.  The  remedy  for 
such  enforcement  tlirough  the  Indian  agents  remains  in  the  same  condition 
in  which  it  was  before  that  court  was  created.  Crabtree  v.  Madden^  12  U.  8. 
App.  159  (8th  Cir.) ;  Sanborn,  J.,  1893. 

United  States  Circuit  Court  has  no  iurisdictlon  under  25  Stat,  at  Larse,  783,  or  26  Stat  at 
Lan^e,  00,  to  entertain  action  for  collection  of  taxes  imposed  by  the  laws  of  Crec^  Indians  upon 
citizens  of  the  United  States  residing  in  such  territory.  Chica£:o,  M.  and  St.  P.  Ry.  Co.  v.  Evans, 
68F.R.434. 

24.  Creditor's  Bill. — A  creditor's  bill,  to  subject  property  of  the  debtor 
fraudulently  standing  in  the  name  of  a  third  party  to  tne  payment  of  judji?- 
meuts  against  the  debtor,  is  within  the  jurisdiction  of  a  Federal  court, 
sitting  as  a  court  of  equity,  although,  in  the  courts  of  the  state  in  which  the 
Federal  court  sits,  state  legislation  may  have  given  the  creditor  a  remedy  at 
law.    Mississippi  Mills  v.  Cohn,  150  U.  S.  202 ;  Brewer,  J.,  1S93. 

The  fact  that  in  a  state  court  a  proceedingr  is  triable  in  an  action  at  law  does  not  affect  thf* 
right  and  duty  of  the  United  States  court,  if  the  action  is  under  the  Federal  system,  cof^nizabie 
in  equity,  to  take  jurisdiction  of  it  In  eauity.  Klever  ▼.  Seawall,  65  F.  R.  308 ;  Fumald  ▼.  Glenn, 
ei  F.  R.  64 ;  Murray  v.  Chicago  &  N.  W.  Ry.  Co.,  (»  R.  F.  Sa 

25.  Intervenor  Cannot  Oust  Federal  Jurisdiotion.— When  a  party  is 
permitted  to  intervene  in  a  pending  suit,  to  represent  an  interest  involved, 
this  does  not  oust  the  jurisdiction  of  a  Federal  court,  already  acquired  bv 
the  diverse  citizenship  of  the  original  parties,  though  the  intervener  may  be 
a  citizen  of  the  same  state  as  his  opponent.  iS^oc.  of  SJiakers  v.  Watson,  37 
U.  8.  App.  141  (6th  Cir.);  Severens,  J.,  1895. 

20.  No  Informality  will  Oust  Jurisdiction.— Where  the  jurisdiction  has 
attached  by  the  presentation  of  a  petition  containing  the  neoeasary  repre- 
sentations, neither  the  failure  to  give  the  notice,  although  required  bv  law, 
nor  any  other  informality  or  defect  in  the  subsequent  proceedings,  will  ou-^t 
the  jurisdiction  or  render  the  proceedings  collaterally  assailable.  Garrett 
V.  Boeing,  37  U.  S.  App.  42  (0th  Cir.) ;  Severens,  J.,  1895. 

27.  Comity  between  Federal  Courts. — ^If  the  facts  of  one  case  differ  essen- 
tially from  those  of  an  adjudged  case,  then  the  rule  of  comity  prevailing 
between  the  Federal  courts  of  co-ordinate  jurisdiction  has  no  application, 
or  its  application  is  limited.  Starling  v,  TVeir  Plow  Co,,  9  U.  S.  App.  318 
(7th  Cir.) ;  Per  Cur.,  1892. 

See  Pratt  ▼.  Sencenlaugh,  64  F.  R.  779. 

28.  Suit  by  Assignee  of  Contract— Act  March  8, 1875.— Under  g  1  of 
act  of  March  3, 1875  (18  Stat.  470,  c.  137),  preventing  a  suit  on  contract  by  an 
assignee  in  a  United  States  court,  unless  the  assignor  might  also  sue  in  that 
court,  except  in  the  case  of  notes  and  bills  of  exchange,  a  Missouri  assignee 
of  a  Louisiana  judgment  rendered  in  a  suit  between  citizens  of  the  latti^r 
state  cannot  sue  the  judgment  debtor  in  a  United  States  court.  Mississippi 
Mills  V.  Cohn,  150  U.  S.  202 ;  Brewer,  J.,  1893, 

29.  Have  Power  to  Beqnire  Bond.— The  Federal  courts  have  power  to 
require  bond  of  a  judgment  creditor,  as  a  condition  of  the  payment  to  him  of 
the  proceeds  of  the  execution  sale,  for  a  return  of  the  monev  in  case  of 
reversal.    Lamb  v.  Evnng,  12  U.  S.  App.  11  (8th  Cir.) ;  Shiras,  J.,  1893. 

n.  INFLUENCE  OF  STATE  LAWS,  30^7. 

30.  U.  S.  Courts  must  give  Full  Faith  to  State  Decisions.— A  Federal 
court  is  bound  to  give  to  proceedings  in  a  parish  court  of  Louisiana  the 
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fwme  credit  as  they  would  haTe  in  the  state  courts.  The  suggestion  of  fraud 
in  the  procurement  of  an  order  is  of  no  avail,  and  this  court  is  required  to 
give  the  same  effect  to  the  proceedings  as  if  no  such  imputation  were  made 
upon  them.  Garrett  v.  Boeing^  37  U.  S.  App.  42  (6th  Cir.) ;  Severens,  J., 
1805. 

31.  Jurisdiction  of  Federal  Courts  over  State  Laws.— The  Federal 
courts  liave  an  independent  jurisdiction  in  the  administration  of  state  laws, 
co-OTdinate  with,  and  not  subordinate  to,  tliat  of  the  state  courts,  and  are 
bound  to  exercise  their  own  judgment  as  to  the  meaning  and  effect  of  those 
laws.  Forsyth  v.  City  of  Hammond,  34  U.  S.  App.  553  (7th  Cir.);  Woods, 
J.,  1896. 

3S.  Pederal  Courts  will  Follow  State  Decisions  when  TJniform.— The 
C^cuit  Com1i  of  Appeals  is  bound  to  follow  tlie  courts  of  the  State  of  Penn- 
svlvania  in  their  uniform  construction  of  the  recording  acts  of  tliat  state. 
Where  such  decisions  are  conflicting,  the  Federal  court  must  refer  to  the 
words  of  the  statute  itself.  Truman's  Executrix  v.  Weed's  AdministratTrix, 
28  U.  S.  App.  438  (3d  Cir.) ;  Dallas,  J.,  1895. 

33.  Over  State  Statutes. — ^Where  the  receiver  alleges  that  the  tax  which 
the  slieriff  seeks  to  collect  is  illegal,  and  tries  to  have  its  legality  determined, 
the  power  of  the  court  to  restrain  any  interference  with  the  property  pend- 
ing such  litigation  is  not  affected  by  the  state  statutes  denying  relief  against 
taxes  claimed  to  be  illegal,  save  that  of  payment  under  protest,  and  action 
to  recover  such  amount.  In  re  Tyler,  Petitioner,  149  U.  S.  164 ;  Fuller,  C. 
J.,  1893. 

34.  Cannot  set  Aside  Decree  of  State  Court  because  Void.— Federal 
courts  have  no  jurisdiction  of  a  suit  to  set  aside  a  decree  of  a  state  court 
because  it  is  utterly  void  on  inspection  of  the  record  ;  the  proper  remedy  in 
such  a  case  is  motion,  appeal  or  bill  of  review  in  the  court  which  made  the 
decree.  Little  Bock  Junction  JRy.  v.  Burke,  37  U.  S.  App.  736  (8th  Cir.) ; 
Thayeb,  J.,  1893. 

33.  WiU  not  Beview  State  Courts  Decisions  if  the  Belief  can  be  Ob- 
tained there. — Because  the  Federal  courts  have  power,  under  certain  cir- 
cumstances, to  entertain  a  bill  to  quiet  title,  it  does  not  follow  that,  under 
the  guise  of  administering  such  relief,  they  will  review  and  annul  a  judg- 
ment or  decree  of  a  state  court  which  is  void  when  tested  by  the  record,  so 
long  as  it  is  possible  for  the  complainant  to  have  such  judgment  and  the 
proceedings  taken  thereunder,  vacated  by  a  proi)er  application  addressed  to 
the  state  court.  Little  Rock  Junction  By,  v.  Burke,  27  U.  S.  App,  736 
(8th  Cir.);  Thayer,  J.,  1895. 

S8.  Jurisdiction  not  AfR^cted  by  State  Statute.— In  an  action  by  citizens 
of  New  York  against  Chicot  County,  Arkansas,  upon  bonds  and  coupons  issued 
by  the  latter  for  its  subscription  to  the  building  of  a  railroad,  it  was  set  up 
as  a  defence  that  the  Circuit  Court  of  the  United  States  where  the  suit  was 
brought  had  no  jurisdiction  because  of  a  statute  of  Arkansas  forbidding 
counties  of  the  state  to  be  sued,  and  repealed  all  laws  authorizing  such  suits, 
prescribing  a  method  of  presenting  claims  against  counties.  Held,  that  the 
Circuit  Court  had  jurisdiction  under  the  statutes  of  the  United  States,  g  689, 
c.  3,  Rev.  Stat.,  and  that  this  jurisdiction  was  not  affected  by  the  act  of  the 
Arkansas  legislature.  Chicot  County  v.  Sherwood,  148  U.  S.  629  ;  Jackson, 
J.,  1898. 

See  The  WlUomeUe  Valley,  62  F.  R.  207 ;  Thompsoa  v.  Searcy  Co.,  67  F.  R.  1087 ;  Edwards  ▼. 
Hm,  aO  F.  R.  723. 

87.  "Not  Ousted  by  State  Statute. — A  Federal  court  sitting  in  eouity  can- 
not be  ousted  of  jurisdiction  to  enforce  a  right  of  an  equitable  nature, 
by  a  state  statute  which  prescribes  an  action  at  law  to  enforce  such  a 
right.  Sheffield  Furnace  Co.  v.  Witherow,  149  U.  S.  574;  Brewer,  J., 
189a 


826  FEDERAL  COUBTS,  TL. 

88.  State  statute  not  Begarded  if  Opposed  to  Federal  Law.— Simple 
contract  creditoi's  of  a  corporation  whose  claims  have  not  been  reduced  to 
judgment,  and  who  have  no  express  lien  on  its  propertpr,  have  no  standing  in 
a  federal  court  of  equity  to  obtain  the  seizure  of  their  debtor's  prop- 
erty and  its  application  to  the  payment  of  their  debts,  although  a  statute  of  a 
state  where  the  property  is  situated  does  sanction  such  proceedings.  Hollins 
V.  Brierfleld  Coal  &  I.  Co.,  150  U.  S.  371.  Bbewer,  J.  (Brown,  Jackson, 
JJ.,Dist.),  1893. 

As  to  the  theory  that  corporate  property  Is  a  trust  fund,  Walker  t.  Miller,  99  F.  R.  871 ;  Towle 
▼.  Am.  B.  L.  &  I.  §.,  60  F.  R.  183 ;  Foltz  v.  St.  L.  &  8.  F.  Ry.  Co.,  60  F.  R.  828 ;  Morrow  Shoe  M.  Co. 
T.  N.  EDf.  Shoe  Co.,  60  F.  R.  842 ;  Sutton  M.  Co.  y.  Hutchinson,  68  F.  R.  500 ;  Union  Pac  Ry.  Co. 
V.  Harris,  68  F.  R.  803 ;  Hook  v.  Avers,  01 F.  R.  001 ;  Kittel  v.  Augusta,  T.  &  G.  R.  Co.,  65  F.  R. 
803  \  Bank  v.  Cotton  Mills,  115  N.  C.  616. 

89.  Over  Lands  in  Custody  of  State  Courts.— Certain  property,  the  sub- 
ject of  litigation  in  a  state  court  and  also  in  a  Federal  court,  nad  been  taken 
into  possession  by  the  state  court.  Held^  the  Federal  court  had  no  control 
or  jurisdiction  over  the  realty  which  authorized  it  to  enjoin  the  litigants  in 
the  state  court  from  seeking  relief  in  that  court ;  that  the  jurisdiction  of 
the  state  court  over  the  realty  was  in  the  nature  of  a  jurisdiction  in  rcni ; 
and  that  a  subsequent  foreclosure  suit  in  the  Federal  court,  affecting  the 
same  property,  did  not  bind  the  proi)erty,  because  the  Federal  court  had  no 
jurisdiction  at  that  time.    Gates  v.  Bucki,  13  U.  S.  App.  60  (8th  Cir.) ; 

8HIRAS,  J.,  1893. 

Where  the  court  obtains  jurisdiction  by  seizure  of  the  subject-matter,  the  court  which  first 
acquires  jurisdiction  may  retain  it  until  final  judgment.    Btandley  v.  Roberts,  60  F.  R.  844. 

40.  How  Determined  in  Case  of  New  State.— Act  of  Februarr  22, 1889, 
relating  to  the  admission  of  Wasliington  and  oUier  territories  to  the  Union, 
makes  juiisdiction  as  to  citizenship  depend,  not  upon  what  existed  at  the 
time  of  the  admission  of  Washington  into  the  Union,  but  upon  what  might 
liave  existed  at  the  commencement  of  the  case.  The  test  is  what  would 
have  been  the  case  under  the  supposition  of  the  existenoe  of  a  circuit 
court  of  the  United  States.  Blackburn  v.  Wooding ,  1 5  U.  S.  App.  84  (9th Cir.); 
McKenna,  J.,  1893. 

41.  State  may  Impose  Conditions  on  Ceding  Land  to  the  United 
States. — ^Tlie  State  of  New  York,  by  the  act  of  the  legislature  thereof,  passed 
1853,  June  17,  c.  855,  ceded  to  the  United  States  certain  land,  reserving  juris- 
diction of  such  portion  thereof  not  used  for  the  governmental  purposes  of  the 
United  States  therein  specified .  The  United  States  thereafter  leased  the  land 
for  purposes  other  tlian  governmental.  Held^  that  the  exclusive  authority  of 
the  United  States  over  the  same  was  suspended  while  the  lease  remained  in 
force,  the  state  having  2X)wer  to  impose  such  conditions.  Palmer  v.  Barrett, 
162  U.  S.  899 ;  White,  J.,  1896. 

42.  Conmieroial  Law,  under  State  Control.— Each  state  has  the  right  to 
impose  such  conditions  and  limitations  upon  contracts,  not  inhibited  bj  the 
terms  of  its  own  or  of  the  Federal  Constitution,  as  it  may  see  proper ;  and 
where  the  nature  of  the  liability  at  the  time  of  making  the  contract  was 
declared  by  the  statute  law  of  the  state  of  the  contract,  flie  Circuit  Court  of 
Appeals  will  construe  the  contract  in  the  light  of  such  statute  law.  Phipps 
v.  Harding,  34  U.  S.  App.  148  (7th  Cir.) ;  Jenkins,  J.,  1895. 

43.  Over  Heservations. — The  jurisdiction  of  the  circuit  courts  over  crimes 
committed  on  military  reservations  extends  to  the  whole  of  those  reserva- 
tions, whether  used  for  military  purposes  or  not.  Benson  v.  U.  S.,  146  U.  S. 
825  ;  Breaver,  J.,  1892. 

See  World^B  Columbian  Exp.  v.  U.  S.,  56  F.  R.  6n,  distinguished. 

44.  Over  Indians  in  Wisconsin.— Under  the  act  of  March  8, 1885,  c.  341, 
23  Stat.  362,  the  Federal  court  in  Wisconsin  has  jurisdiction  to  try  an  Indian 
within  the  limits  of  section  16,  in  a  township  in  that  state  which  is  embraced 
within  and  forms  part  of  tlie  La  Court  OreiUes  reservation  for  the  Chippewa 
Indians.    U.  8.  v.  Thomas,  151  U.  S.  577 ;  Field,  J.,  1894. 
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45.  New  York  Cannot  Legislate  for  Tennessee.— The  courts  of  the 
'state  of  New  York  have  no  power  to  decide  that  a  .  deed  of  land  in  Ten- 
nessee is  null  and  void.    Carpenter  v.  Strange,  141  U!  S.  87 ;  Fulleb,  C.  J. , 

1891. 

See  Bullock  ▼.  BuUock,  51  N.  J.  Eq.  444 ;  Texas,  etc.,  R.  R.  Co.  v.  Gay,  86  Tex.  671.  Where  a 
ooart  of  equity  has  acquired  jurisdiction  over  the  owners  of  land,  it  may  compel  conveyance  of 
land  simated  m  another  state.    Pillow  v.  King,  65  Ark.  688. 

46.  Of  Louisiana  Parish  Courts  in  Succession  Cases.— Where  the  de- 
cedent was  domiciled  in  Mississippi  at  the  time  of  his  death,  and  the  situs  of 
Ills  claim  was  there ;  and  where  ins  estate  had  already  been  judicially  admin- 
istered in  the  state  of  his  domicile  by  a  com-t  of  competent  juiisdiction ;  the 
administration  upon  the  same  propertyby  a  parisn  court  of  Louisiana  is 
wholly  unauthorized  and  of  no  effect.    JFletcher  v.  McArthur,  87  U.  S.  App. 

89;  Sey£RENS,  J..  1895. 

• 

47.  Jurisdiction  of  Parish  Courts  in  Louisiana.— Under  the  constitu- 
tion, statutes,  and  judicial  decisions  of  Louisiana,  full  and  exclusive  jurisdic- 
tion in  respect  to  the  opening  and  settling  of  successions  within  the  state  is 
conferred  upon  the  parish  courts,  and  the  powers  vested  in  those  courts  are 
substantially  co-extensive  with  those  generally  exercised  by  the  probate 
courts  of  other  states.  Oarrett  v.  Boeing,  87  U.  S.  App.  43  (6th  Cir.) ; 
Severe2«s,  J.,  1895. 

FEDERAL  QUESTION. 

See :  Ctrcuit  Court  op  Appeatjs,  114,  148-165. 
Removal  op  Causes,  80. 
Supreme  Coubt,  119, 126-170. 

PEDEBAL  STATUTE. 
See :  Statutes,  82-89. 

PEES. 

See:  Adverse  Possession,  11. 
Attorneys,  2-12. 
Clerk  op  Court,  6-17. 
Commissioners,  4-10. 
Costs,  1. 

Criminal  Law,  40-41. 
Deeds,  12. 

District  Attorney,  1-15. 
Duties,  22. 
Equity,  125,  146. 
Marshai^,  4-18. 
Mittimus,  2. 
WiLIfi,  0-10. 

PEE  SIMPLE. 
See :  Statute  op  Limitations,  6. 

PELLOW-SEBVAITTS. 

See :  Master  and  Servant,  61-97. 
Statutes,  29. 

PELONS. 
See :  Witnesses,  26. 
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FENCES. 

See:  Advebsb  Possession,  16. 
Master  and  Servant,  22l 
Negugencb,  8. 

I'ENCE   iiAWS. 
See :  Constitdtional  Law,  98. 

FERBT  BOAT. 

See:  Ships  and  Shipping,  98,  178. 

FmNG  FOB  BECOBD.  • 

See:  REcx>RDiNa  Conveyances,  7. 

TTNAIm  AWABD. 
See:  Duties,  85. 

FINAL  DECISION. 
See:  Circuit  Court  op  Appeals,  4i-69L 

FINAL  DECBEES. 
See:  Circuit  Court  of  Appbaub,  60-77. 

FINAL  JXTDaMENT. 

See:  CmouiT  Court,  8. 

Circuit  Court  op  Appeaus,  44-69. 
Removal  op  Causes,  45. 

FINAL  OBDEBS. 

See:  Circuit  Court  of  Appeals,  88-89 

FIBE  DEPABTMENT. 

See:  Admiraltt,  8. 

FIBE  INSUBANCE. 

See :  Insurance,  25-35. 

FISHING. 

See:  Constitutional  Law,  22-23. 

FIXTUBES,  1. 

1.  Bails  of  Bead  not  Such.— A  railroad  company  occupying  land  nnder  an 
agreement  with  the  owner  for  a  temxx)rary  easement  therem  niay,  on  ter- 
mination of  such  agreement,  remove  the  rails  which  it  has  laid  down.  As 
between  the  parties,  such  rails  are  not  a  part  of  the  realty.  Wigffins  Ferry 
Co.  V.  Ohio  A  M.  Ry,  Co,,  142  U.  S.  896 ;  Brown,  J.,  1892. 

Whatever  la  fixed  to  land  for  the  purposes  of  trade  i«  removable  during  the_tim^  ^^^. 
of  electric  lig  htplant  may  be  removed  by  lessee.  Brown  v.  Reno  E.  L.  &  P.  Co.,  65  r .  K-  *»  i 
Sampson  v.  C.  C,  M.,  64  F.  R.  942. 
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FLASH  LIGHTS. 

See :  Ships  and  Shipping,  117. 

FLEEING-  FBOM  JUSTICE. 

See :  Cbihinal.  Law,  85-86. 

FLOBIDA. 

See:  Ejectment,  5. 
Taxation,  59. 

FOG  SIGNALS. 

.  See :  Ships  and  Shipping,  105-108^ 

FOLLOWING  TRUST  FUNDS. 

See:  Trusts,  21. 

FOBECLOSUBE,  26. 

See  also:  Railroads,  41-45. 

L  PARTIES  AND  THEIR  RIGHTS,  1-10. 
n.  DECREE  AND  APPEAL,  11-16. 
m.  SALE  AND  REDEMPTION,  17-25. 

L  PARTIES  AND  THEIR  RIGHTS,  1-10. 

1.  Dismissal  for  Lack  of  Parties.— An  appeal,  by  the  mortgagor  alone, 
from  a  decree  of  foreclosure  of  real  estate,  against  him  and  his  subsequent 
grantee  and  other  defendants,  leaving  the  case  pending  in  the  court  below 
against  the  other  defendants,  will  he  dismissed.  Nash  v.  Harshman,  149 
U.  8. 263 ;  Fuller,  C.  J.,  1893. 

2.  Cestui  que  Trust  as  Party.— The  cestui  que  trust  who  has  parted  with 
his  interest  is  not  a  necessary  party  in  an  action  to  foreclose  mortgage. 
Dodge  v.  Tulleys,  144  U.  S.  451 ;  Brewer,  J.,  1892. 

3.  Lienholders  must  be  made  Parties. — On  suit  for  foreclosure  of  a 
mortgage  another  mortgagee  and  various  lienholdei's  were  parties.  It  was 
adjudged  that  part  of  one  mechanic's  lien  was  prior  and  part  inferior  to  tlie 
mortgages.  That  lienor  appealed  citing  only  tlie  two  mortgagees.  Held, 
as  the  interests  of  all  the  others  was  adverse,  they  could  not  be  joint  appel- 
lants, but  they  should  have  been  made  parties,  and  in  their  absence  no  decree 
can  be  rendered.  Gray  v.  Havemeyer,  10  U.  S.  App.  456  (8th  Cir.) ;  Shiras, 
J.,  1892. 

Parties  are  as  necessary  to  an  appellate  court  as  to  a  trial  court    Seedhouse  v.  Broward,  34 

4.  Bights  of  Third  Parties.— In  a  decree  for  the  foreclosure  of  a  mortgage 
the  two  parties  principally  interested  are  the  mortgagor  and  the  mortgagee, 
as  well  as  the  successful  bidder  at  foreclosure  sale  ;  and  third  i)arties  should 
not  be  given  an  opportunity  to  disturb  the  decree  without  first  ^ving  the 
principal  parties  an  opportunity  to  be  heard.  Davis  v.  Mercantile  T,  Co,, 
152  U.  S.  590 ;  Brewer,  J.,  1894. 

5.  Association  must  be  Made  Party  in  Action  to  Foreclose  on 
Membership  Certificate. — Under  the  by-laws  of  tlie  Western  Associated 
Press,  memberships  cannot  be  transferred  unless  voluntarily  accorded  by  the 
association.  A  bill  will  not  be  entertained  to  foreclose  a  mortgage  on  a  cer- 
tificate of  membership  unless  the  association  is  made  pai-tv  defendant. 
Metropolitan  N,  B,  of  N.  Y,  v.  St.  Louis  Dispatch  Co.,  149  U.  S.  436 ;  Fuller, 
C.  J.,  1898. 
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6.  Bights  of  Set-off.— M.  mort^;aged  lots  in  Boston  to  the  Episcopal 
Mission  and  then  conveyed  them  to  the  wife  of  B.  with  a  clause  in  the  deed 
tliat  she  assumed  and  agreed  to  pay  the  mortgages,  B.  giving  M.  his  bond  to 
secure  his  wife's  performance  of  ner  agreement.  B.  and  wife  about  the  same 
time  oonveved  to  M.  parcels  of  lands  m  Chicago  subject  to  mortgages  which 
M.  assumed.  The  mortgages  on  the  Boston  lots  not  being  paid,  the  mort- 
gagee foreclosed  them,  selling  for  less  than  the  amounts  due  on  the  mort- 
gages. M.  assigned  to  the  mortgagee  the  bond  of  B.  In  a  suit  in  equity  by 
the  assignee  seeking  a  decree  condemning  B.'s  wife  to  pay  the  debt,  tne  wife 
denied  any  knowledge  of  the  transaction,  and  the  answer  of  B.  set  up  non- 
performance by  M.  as  to  the  Chicago  property.  Heldf  the  mortgagee  had 
only  the  rights  of  M.  and  was  subject  to  all  the  rights  of  set-off  between  M. 
and  B. ;  and  the  proof  showed  conclusively  that  the  deed  to  B.'s  wife  was 
made  without  her  knowledge,  and  that,  however  it  was  viewed,  M.'s  assignee 
could  not  recover.  Episcopal  City  Mission  v.  5rou?n,  158  U.  S.  222 ;  White, 
J.,  1895. 

7.  Liability  of  Purchaser.^The  mere  purchase  of  a  railway  under  a  fore- 
closure sale  by  a  new  corporation  does  not  of  itself  make  such  corporation 
liable  for  the  obligations  of  the  old  one.  Wiggiri's  Ferry  Co.  v.  Ohio  &  M, 
Ry,  Co,,  142  U.  S.  396  ;  Brown,  J.,  1892. 

Where  a  person  having  knowledge  of  a  contract  enters  into  such  relations  with  one  of  the  parties 
which  are  only  consistent  with  the  adoption  of  the  contract  he  will  not  afterward  he  permitted  to 
repudiate.    Horsky  v.  Helena  C.  W.  Co.,  13  Blont.  884. 

8.  Preferred  Debt— What  is  Not.— A  debt  due  from  a  railroad  company 
to  a  car  company  for  rental  of  cars  prior  to  the  commencement  of  a  suit  to 
foreclose  a  mortgage  on  the  road  and  the  appointment  of  a  receiver,  is  hM 
not  to  be  a  preferred  debt  having  priority  over  the  mortgage  debt.  Tliomas 
V.  Western  Car  Company ,  149  if.  8.  95 ;  Shiiias,  J.,  1893. 

9.  Merger  of  Mortgage— Intention  of  Parties.— A  mortgage  will  not 
be  merged  by  a  subsequent  conveyance  from  mortgagor  to  mortgagee  unless 
such  is  the  intention  of  the  parties.  Accordingly,  where  a  mortgagee 
assigned  the  mortgage  and  note  as  collateral,  and  tlien  received  the  fee  by  a 
conveyance  wherein  the  mortgage  was  expressly  excepted  from  the  warranty 
against  incumbrances,  and  afterwards  executed  a  second  mortgage  as  security 
for  a  debt  past  due,  giving  notice  of  the  prior  mortgage,  /i5d,  prior  mort- 
gage was  not  merged  in  the  fee.  Ca.se  v.  Fant^  10  U.  S.  App.  415  (8th  Cir.) ; 
Caldwell,  J.,  1892. 

10.  Suits  by  Assignee  under  Act  March  3,  1887.— The  act  of  Congress 
of  March  3,  1887,  ?4  Stat.  552,  c.  373,  prohibits,  except  in  certain  cases,  suits 
in  the  courts  of  the  United  States  by  an  assignee  of  a  chose  in  action,  unless 
the  original  assignor  was  entitled  to  maintain  the  suit.  Hence,  where  there 
was  no  averment  in  the  bill  that  the  payee  and  assignor  of  the  not^e  could 
have  maintained  a  suit  thereon  if  no  assignment  thereof  liad  been  made,  no 
jurisdiction  is  shown  and  the  Circuit  Court  of  Appeals  cannot  entertain  it. 
mlson  V.  Eaton,  27  U.  S.  App.  677  (8th  Cir.) ;  Caldwell,  J.,  1895. 

n.  DECREE  AND  APPEAL,  11-16. 

:  11.  When  Federal  Courts  will  Foreclose.— Where  a  decedent  in  his  life- 
time, or  an  insolvent,  previous  to  an  assignment  for  the  benefit  of  creditors, 
executes  a  mortgage  in  the  State  of  Kansas,  the  mortgagee  mav  foreclose  such 
mortgage  in  the  Federal  courts  when  jurisdiction  is  conferred  by  the  citizen- 
ship of  the  parties ;  the  same  practice  obtains  in  the  state  courts.  Edwards 
V.  HilVs  Executors,  19  U.  S.  App.  493  (8th  Cur.) ;  Caldwell,  J.,  1894, 

12.  Petition  for— What  it  should  Contain.— A  petition  to  be  allowed  to 
redeem  should  contain  an  offer  to  pay  whatever  sums  the  petitioner  admits 
to  be  due  ;  and  the  right  to  redeem  is  sufficiently  allowed  m  the  following 
provision  of  a  decree :  "  Said  railway  company,  or  any  one  for  it,  or  any  one 
claiming  under  it,  or  any  of  the  parties  to  this  suit,  may  redeem  such 
premises,  property,  and  franchises  at  any  time  before  such  sale  shall  have 
been  made,  upon  payment  of  the  several  amounts  so  found  to  be  due^ 
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together  with  all  costs."  Bound  v.  South  Carolina  Ry.  Co. ;  Smith  v.  South 
Carolina  Ry,  Co, ;  Lax:kau>annaf  I.  &  C,  Co,  v.  South  Carolina  Ry,  Co. ; 
Barnes  v.  South  Carolina  Ry,  Co,,  8  U.  S.  App.  461  (4th  Cir.);  Morris, 
J.,  1893. 

13.  Not  Invalid  for  Irregularity.— Where  a  receiver  has  been  appointed 
in  a  foreclosure  suit,  and,  upon  his  prayer,  all  parties  having  liens,  mortgages, 
or  claims  against  the  property  in  question  have  been  made  parties  ana  have 
filed  cross-bills  asking  affirmative  relief,  a  decree  for  the  sale  of  the  property 
free  from  all  liens,  rendered  three  years  after  all  parties  have  acqmesced  in 
the  proceedings,  cannot  be  attacked  because  not  in  confoi'mity  with  the 
original  prayer,  and  because  the  proceedings  were  irregular,  in  that  the  dif- 
ferent parties  should  have  asked  leave  to  nle  original  bills  instead  of  filing 
cross-buls.    Same  Case. 

See  Chamberlain  v.  Walter  et  al.,  60  F.  R.  788. 

14.  DeflBtiQt  in  Payment  of  Interest— How  Waived.— Where  a  nego- 
tiable mortgage  bond  provided  that,  if  the  default  in  non-payment  of  interest 
should  continue  for  six  months  after  interest  became  due  and  demand  w^as 
made,  the  principal  should  become  due,  and  it  appeared  from  the  evidence 
that  some  of  the  bondholders  accepted  interest  after  the  forfeiture 
attached,  held,  that  as  to  these  bonds  there  was  a  waiver,  and  that,  there- 
fore, a  decree  of  foreclosure  and  sale  which  adjudged  the  principal  and  interest 
of  the  whole  issue  of  bonds  to  be  due  was  obviously  erroneous.  Alabama 
A  Georgia  Mfg,  Co,  v.  Robinson,  13  U.  S.  App.  859  (5th  Cir.) ;  McCORMiCK, 
J.,  1893. 

15.  Decree  Entered  by  Agreement  Holds.— In  a  foreclosure  suit  a 
decree  was  entered  by  agreement.  The  mortgagor  attempted  to  resist  its 
enforcement  on  the  ground  of  misrepresentation,  by  means  of  a  bill  of 
review,  and  in  an  answer  to  a  supplemental  bill  to  enforce  the  decree.  Held, 
misrepresentation  was  not  provea  and  the  facts  alleged  did  not  warrant  en- 
joining the  execution  of  the  decree.  New  England  M,  Co,  v.  Tarver,  23 
U.  S.  App.  114  (5th Cir.) ;  Pardee,  J.,  1894. 

16.  Determining  Indebtedness. — An  agreement  for  a  loan  was  made 
Feb.  1,  and  the  notes  and  mortgage  bore  that  date  though  not  executed  till 
Feb.  17.  Part  of  the  money  was  retained  to  remove  certain  incumbrances, 
one  of  which  was  paid  March  4,  another  March  11,  but  no  money  was 
remitted  to  the  borrower  until  June  8.  The  final  simi  was  sent  to  the  bor- 
rower's agents  to  pay  a  judgment,  from  which  sum  the  agents  retained  a 
balance.  In  a  foreclosure  suit  decree  was  entered  for  plaintiff  with  an 
allowance  of  $1,000  attorneys*  fee.  Held,  that  as  the  borrower  knew  it  would 
be  some  time  before  the  incumbrances  could  be  discharged,  no  rebate  should 
be  made  on  the  payments  of  March  4,  March  11,  and  October  8,  but  that  rebate 
should  be  allowed  on  the  remittance  of  June  8  ;  and  that  the  attorneys'  fee 
should  be  reduced  to  $500,  but  that  it  was  within  the  jurisdiction  of  the 
United  States  Court  to  allow  such  a  fee,  any  state  law  to  the  contrary  not- 
withstanding.   Dodge  v.  Tulleys,  144  U.  S.  451 ;  Brewer,  J.,  1892. 

in.  SALE  AND  REDEMPTION,  17-25. 

See  Bound  v.  South  Carolina  Ry.  Co.,  69  F.  R.  511 ;  Same  v.  Same,  63  F.  R.  686 ;  Tod  v.  Kentucky 
Land  Co.,  67  F.  R.  65 ;  Gray  v.  Havemeyer,  58  F.  R.  179. 

17.  Purchaser  under,  Takes  Clear  Title.— If,  in  an  action  brought  for 
the  foreclosure  of  a  railroad  mortgage,  the  court  makes  an  order  for  the  sale 
of  the  property  free  from  all  liens,  tne  purchaser  takes  a  title  freed  from  the 
burden,  as  well  of  receivers'  certificates  as  of  mortgage  debt,  and  the  order  of 
the  court  that  the  receivers'  debts  shall  constitute  a  paramount  Hen  can  be 
fulfilled  by  the  courts  only  in  its  distribution  of  the  proceeds  of  the  sale. 
Mercantile  Trust  Co.  v.  Adams  Express  Co.,  16  U.  S.  App.  37  (6th  Cir.) ; 
Tapt,  J.,  1893. 

18.  Purchaser  Takes  Subject  to  what  Claims.— The  purchaser  at  a  sale 
in  a  foreclosure  suit  should  be  required  to  take  the  property  subject  to  the 
outstanding  expenses  and  obligations  incurred  by  the  receiver  and  not  already 
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paid  out  of  the  revenue ;  but  steel  rails  sold  before  foreclosure  proceedings 
were  begun,  on  a  credit  of  eight  months,  which  wa3  extended  to  eighteen 
months,  are  not  such  an  item  of  current  expenses  as  will  be  entitled  to 
priority  of  payment  over  current  interest  on  bonds  which  the  vendor  of  the 
rails  knew  must  be  paid  to  enable  a  railway  company  to  keep  control  of  the 
road.  Bound  v.  South  Carolina  RaUtoay  Co,y  8  U.  S.  App.  461  (4th  CSr.) ; 
Morris,  J.,  1893. 

Coupons  due  for  rent  of  leased  road  are  not  part  of  operating  expenses  and  entitled  to  pdority. 
Central  Trust  Co.  ▼.  Charlotte  C.  &  A.  R.  Co.,  55  F.  R.  9U9. 

19.  Property  not  Passing  by  Sale— Burden  of  Proof.— Where  the  sale 
under  a  decree  of  foreclosure  and  sale  was  general,  purporting  to  convey  all 
the  property,  rights,  and  franchises  of  the  railroad  company,  and  possession 
passed  with  the  sale  and  remained  in  the  hands  of  the  purchaser,  tiie  burden 
IS  upon  one  who  contends  that  certain  property  did  not  pass  by  the  sale  to 
show  that  it  came  under  some  exception.  Knevals  v.  Florida  'Central  d  F. 
R.  Co.,  23  U.  S.  App.  549  (5th  Cir.) ;  Locke,  J.,  1894. 

20.  Where  Principal  is  Unpaid.— Where  a  mortgage  is  foreclosed  for  non- 
payment of  interest,  the  principal  not  being  due  at  the  time  of  foreclosure, 
nor  by  the  terms  of  the  mortgage  to  become  due  upon  default  in  payment  of 
the  interest,  it  is  proper  for  the  court  to  determine  the  amount  or  the  prin- 
cipal unpaid,  and  order  its  payment  out  of  the  proceeds  when  the  property 
is  to  be  sold.  Orape  Creek  Coal  Co.  v.  Farmers'  Loan  <fc  T.  Co.,24U.  S. 
App.  88  (7th  Cir.) ;  Woods,  J.,  1894. 

21.  Defence  to — ^Pursuing  Another  Remedy. — ^A  mortgagor  cannot  defeat 
a  foreclosure  by  the  defence  that  he  did  not  receive  a  deed  of  all  the  land  for 
the  payment  for  which  the  mortgage  was  given  as  security,  when  he  has 
elected  to  pursue  another  remedy  by  bringing  an  action  to  reiform  the  deed, 
and  the  deed  has  been  reformed.  Crescent  Mining  Co,  v.  Wasatch  M.  Co., 
151  U.  S.  317 ;  SmRAS,  J.,  1894. 

22.  Bedemption— By  Whom  and  When— Alabama.— Under  the  laws  of 
Alabama,  when  real  estate  or  any  interest  therein  is  sold  under  execution  or 
by  virtue  of  a  decree  in  chancery,  or  under  a  deed  of  trust,  or  power  of  rale 
in  a  mortgage,  the  same  may  be  redeemed  by  the  debtor,  his  vendee,  junior 
mortgagee  or  assignee  of  the  equity  of  redemption,  from  the  purchaser  or  his 
vendee  within  two  years  thereafter.  Gordon  v.  Smith,  23  17.  S.  App.  4)1 
(5th  Cir.) ;  Pardee,  J.,  1894. 

23.  Bedemption— Vitiated  by  Laches.— In  1858  H.  loaned  W.  a  sum  of 
money,  and  received  from  him  a  note  payable  in  one  year,  but  no  part  of  this 
sum  was  ever  paid.  Simultaneously  with  the  loan,  H.  conveyed  to  K.  as 
trustee  a  tract  of  land  to  secure  payment  of  the  note.  The  remaining  in- 
terest in  tlie  land  subsequently  came  to  T.  indirectly.  H.  paid  taxes  on  the 
property  from  1862  until  1876.  Before  his  death  he  began  to  foreclose  the 
trust  deed,  and  at  the  time  of  his  death  it  became  the  property  of  his  children, 
who  i>aid  taxes  and  claimed  to  be  owners.  Down  to  1888  neither  W.  nor  any 
one  claiming  under  him  ever  exercised  any  right  of  ownership  over  the 
land.  The  court  held  that  the  doctrine  of  laches  applied,  that  the  claim 
was  stale,  and  that  the  court  of  equity  would  not  permit  the  assertion  of  an 
outstanding  equity  of  redemption,  after  such  a  lapse  of  time  and  in  the  entire 
absence  of  the  elements  of  good  faith  and  reasonable  diligence.  Harter  v. 
Twohig,  158  U.  S.  448 ;  Fuller,  C.  J.,  1895. 

24.  Bedemption— Tender  of  Bedemption  Money— Efibct  of.— Where 
it  appears  that  prior  to  the  expiration  of  the  mortgagor's  right  of  redemp- 
tion, the  complainant  offers  amount  of  price  paid  with  interest  and  charges, 
although  not  sufficient  to  cover  judgments,  such  offer  is  sufficient  and  com- 
plainant's equity  is  not  defeated.  Gordon  v.  Smith,  23  U.  S.  App.  451  (5th 
Cir.);  Pardee,  J.,  1894. 

25.  Is  Dela^  of  Eleven  Years  to  Bedeem  Laches  ?— When  a  person, 
whose  equity  of  redemption  in  mortgaged  real  estate  is  foreclosed,  rests 
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inactive  for  eleTen  jears,  with  full  knowledge  of  all  facts  and  rights,  and 
with  nothing  to  hinder  the  assertion  of  his  own  rights,  and  then  files  a 
bill  in  equity  to  have  the  foreclosure  proceedings  declared  void  for  want  of 
proper  service  of  process  upon  him,  tliis  court  will  at  least  construe  the 
lang^nage  of  the  returns  so  as  to  sustain  the  legality  of  the  service,  if  that  can 
reasonably  be  done,  even  if  it  should  not  regard  it  as  too  late  to  set  up  such  a 
claim,    Martin  v.  Gray,  142  U.  S.  236  ;  Brewer,  J.,  1891. 

FOBEIGN  CORPORATIONS. 

See :  Circuit  Court,  61. 

Corporations,  104-108. 
Railroads,  66. 
Service  op  Process,  9-10. 
Taxation,  14. 

FOREIGN  VESSELS. 

See:  Statutes,  86. 

FOREIGN  WATERS. 

See :  Admiralty,  4. 
Treaties,  6. 

FORFEITURE. 

See :  Admiralty,  55. 
District  Court,  8. 
Duties,  29. 
Insurance,  15,  60,  68. 
Patents,  170. 
Public  Lands,  150. 
Rebellion,  8. 
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See  also :  Circuit  Court  of  Appeals,  29. 
Injunction,  27. 

Judgments  and  Decrees,  16-17. 
Patents,  305. 
Public  Hand,  186. 
Supreme  Court,  188. 

1.  What  ConstitiiteB. — ^The  judgment  of  a  court  of  competent  jurisdiction 
directly  upon  the  point  in  controversy  is  a  conclusive  bar  upon  every  point 
smbject  to  litigation  which  was,  or  might  properly  have  been,  the  subject  of 
the  former  suit ;  and  the  safest  inile  is  for  the  court  to  ascertain  whether  the 
evidence  necessaiy  to  sustain  the  second  would  have  authorized  a  recovery 
in  the  first  suit,  if  it  had  been  given  therein,  and  if  it  would  not.  then  there 
is  no  res  adrudicata.  Stone  v.  U,  5.,  29  U.  S.  App.  83  (9th  Cir.) ;  Hawley, 
J.,  32. 


2.  Where  Questions  are  Practically  the  Same.— C.  contracted  with  D. 
for  the  purchase  of  lands  against  which  a  creditor's  bill  was  pending.  The 
lands  were  subsec^uently  sold  by  a  commissioner  of  the  court  to  W.  D.,  who 
sold  them  at  an  increased  price  to  W.  C.  brought  suit  in  the  state  couii;, 
alleging  fraud  in  the  sale  to  W.  D.,  but  the  suit  was  dismissed,  the  court 
holding  tliat  the  sale  to  W.  D.  was  valid,  and  that  the  contract  between  C. 
and  D.  had  given  C.  no  standing  in  court.  In  a  subsequent  suit  in  the 
United  States  court  by  C.  against  the  same  parties  to  recover  profits  on  the 
sale  from  W.  D.  to  W. ,  it  was  held  that  the  questions  involved  were  practically 
the  same  as  those  decided  in  the  state  court,  and  the  judgment  rendere<l  in 
the  state  court  was  ren  adjudicata  in  the  United  States  court  in  this  suit. 
Clay  V.  Deskins,  8  U.  S.  App.  6G1  (4th  Cir.) ;  SiMONTON,  J.,  1894. 
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8.  What  is  Same  Cause  of  Action. — A  cause  of  action  is  the  same  as  that 
in  a  former  suit  when  the  evidence  necessary  to  sustain  a  judgment  for  the 
plaintiff  in  the  latter  suit  would  have  authorized  a  judgment  for  him  in  the 
former.  A  dismissal  of  a  bill  in  equity  will  be  presumed  to  be  on  the 
merits  unless  the  contrary  appears  from  the  pleadings  or  the  decree.  Dis- 
missal of  a  former  suit  on  the  merits  when  the  causes  of  action  are  identical 
bars  any  further  suit.  Morris*  Executors  v.  Qilmer  (i),  23  U.  S.  App-  168  (5th 
Cir.) ;  TouLMiN,  J.,  1894  ;  Morris'  Executors  v.  Oilmer  (:;?),  23  U.  S.  App.  574 
(5th  Cir.) ;  TOULMIN,  J.,  1894. 

4.  Same  Parties  Precluded  by  Former  Judgment.— The  Prince  Mf^. 
Co.  brought  suit  in  the  New  York  courts  to  restrain  Prince  s  Metalhc 
Paint  CJo.  from  using  the  former's  trade-mark  **  Prince's  Metallic  Paint,"  in 
which  suit  judgment  was  given  for  the  defendant  on  the  merits.  After- 
wards the  latter  company  claiming  to  liave  purchased  the  trade-mark  at  a 
sheriff's  sale,  brought  an  action  in  the  U.  S.  Circuit  0>urt  to  restrain  the 
former  company  from  using  the  trade-mark.  Held,  that  both  these  com- 
panies were  parties  to  the  New  York  suit,  and  that,  therefore,  the  plaintiff 
was  precluded  by  the  decision  in  tlie  New  York  suit  from  seeking  an  injunc- 
tion against  the  Prince  Mfg.  Co.  Prince's  Metallic  Paint  Co,  v.  Prince  Mfg, 
Co,,  17  U.  S.  App.  145  (3d  Cir.) ;  ACHESON,  J.,  1893. 

5.  Trustees  and  Privies  Botmd  by.-— Where,  in  the  earlier  case,  Mrs  G. 
did  not  join  in  the  exceptions,  and  G.,  who  had  joined,  withdrew  his  objec- 
tions, but  the  exceptions  were  brought  and  sought  to  be  maintained  in  their 
interest  and  by  their  trustees  and  privies,  the  right  of  defendants  to  the  pro- 
tection of  the  jpnor  findings  and  decree  in  their  favor  is  not  affected.  Oreen 
V.  Bogue,  158  U.  S.  478 ;  Shiras,  J.,  1895. 

6.  Not  Conolusive  as  to  Patont.— Tlie  jury,  in  an  action  brought  in  a 
state  court,  found  that  certain  lawn-sprinklers  embodied  the  same  device 
and  accomplished  the  same  results  by  means  of  the  same  mechanical  prin- 
ciples. The  letters  patent  were  not  produced  in  evidence.  Held,  that  if 
the  invention  of  the  letters  patent  was  not  used,  it  was  immaterial  how 
similar  the  two  machines  were  in  other  respects,  and  the  question  of  such 
infringing  use  was  not  actually  determined  in  the  state  court.  It  is  only  in 
respect  of  matters  actually  in  litigation  and  determined  that  the  jud>^* 
ment  is  conclusive  in  another  action.  Brusie  v.  Peek  Bros.  <S:  Co,,  14  U.  S, 
App.  21  (2d  Cir.) ;  Shipman,  J.,  1893. 

7.  Has  Same  Efi^ot  in  Appellate  Court  as  in  Lower.— On  appeal 
from  a  preliminary  injunction  for  the  infringement  of  a  patent,  the  prior 
adjudication  on  which  such  injunction  was  based  will,  in  the  absence  of 
some  controlling  reason,  have  the  same  weight  in  the  Circuit  Court  of 
Appeals,  which  it  would  have  had  with  the  Circuit  Court  that  granted  the 
injunction.  American  Paper  Pail  and  Box  Co,  v.  NatioTial  Folding  Bckc 
and  Paper  Co.,  1  U.  S.  App.  288  (2d  Cir.) ;  Shipman,  J.,  1892. 

That  a  prior  adjudication  as  to  a  preliminary  injunction  will  hare  the  same  efTect  In  the  ap- 
pellate court  as  In  the  lower  court,  see  National  Folding  Box  Co.  v.  A.  P.  B.  Co.,  65  F.  B,  4H9 
(1893)  :  Curtis  v.  Overman  Wheel  Co.,  58  F.  R.  780  (1808) ;  Davis  Electrical  Works  v.  Edison  E.  W.. 
fiO  F.  R.  277  (18»4) ;  Electric  MfK.  Co.  v.  Edison  E.  L.  Co ,  61  F.  R.  837  (1894)  ;  KaUonai  Folding 
Box  Co.  V.  Elsas,  06  F.  R.  1002  (1894). 

8.  G-ood  aa  Against  Claims  which  Might  have  been  Set  Up.— Suits 

for  infringement  of  a  patent  by  sales  of  similar  articles  are  suits  on  the 
same  claim,  and  where  the  real  parties  are  the  same,  averment  or  proof  of  a 
final  decree  for  the  complainant  in  one  is  conclu-ive  against  any  defence 
in  the  other  that  might  have  been  set  up  in  the  first,  even  though  such 
final  decree  was  not  rendered  until  after  the  second  suit  had  begun.  DaHd 
Bradley  M.  Co,  v.  Eagle  M,  Co.  (i),  18  U.  S.  App.  349  (7th  Cir.) ;  Jenkins.  J.. 
1893 ;  Moline  Plow  Co.  v.  Eagle  Mfg,  Co.  (/),  18  U.  S.  App.  371  (7th  Cir,); 
Jenkins,  J..  1893. 

9.  Judgment  on  One  Suit,  How  Par  Conclusive  on  Seoond.— A 

judgment  of  a  court  of  competent  jurisdiction  between  the  same  parties 
and  on  the  same  issues  is  a  good  plea  in  bar,  or  as  evidence  is  conclusive. 
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Bat  when  the  second  suit  is  upon  a  different  cause  of  action,  and  there  is  a 
dispute  as  to  what  was  involved  in  the  first  suit,  inquiry  should  always  be 
made  as  to  the  real  question  actually  litigated  and  oetermined  on  the  first 
suit,  for  it  is  only  on  that  question  that  the  judgment  is  conclusive  in  the 
second  suit.  The  face  of  tlie  record,  or  extrinsic  evidence,  must  show  the 
precise  question  raised  and  determined  in  the  former  suit.  Tyler  Mining  Co. 
V.  Last  Chance  M,  Co,,  7  U.  S.  App.  463  (9th  Cir.);  Hawley,  J.,  1893. 

10.  Suit  to  Sell  Land,  Final.— In  a  suit  in  a  Federal  court  by  A.  to  subject 
the  lands  of  B.  to  sale  in  satisfaction  of  his  claims,  a  decree  in  the  complain- 
ant's favor  is  final  if  not  appealed  from,  and  B.  cannot  have  the  sam^  issue 
retried  in  an  independent  suit,  based  upon  a  title  which  he  might  have  set 
up  in  the  first  smt,  but  did  not.  Dowell  v.  Applegate,  152  U.  d.  827 ;  Hab- 
LAN,  J.  (Field,  J.,  Dist.),  1894. 

11.  Estoppel— How  Far  Extends.— When  the  parties  to  two  suits  con- 
cerning land  are  tlie  same,  a  judgment  in  a  former  case  operates  as  an  es- 
toppel, both  as  to  those  grounds  of  recovery  which  were  pleaded,  and  as 
to  those  that  might  have  been  pleaded,  so  far  as  are  concerned  the  lands 
sued  for  in  the  second  suit  that  were  also  claimed  in  the  previous  action. 
Southern  Minnesota  Ry.  Ex.  Co.  v.  St.  Paul  dr  S.  C.  R.  Co.,  12  U.  S.  App. 
320  (8th  Cir.) ;  Thayer,  J.,  1893. 

12.  Evidence— Weight  of,  on  Second  Trial.— Testimony  upon  the  former 
trial,  reported  and  preserved  in  the  record,  duly  offered  and  considered  on 
the  second  trial,  is  sufiScient  evidence  to  sustain  the  findings  on  the  second 
hearing.  The  Portland  <&  the  State  of  California  (2\  7  U.  S.  App.  652  (9th 
Cir.) ;  Hanford,  J.,  1898. 

13.  Seeking  Different  Belief  does  not  Bemove  Bar.— Where  the  facts 
averred  and  relied  upon  in  the  former  suit  between  the  parties  which  pro- 
ceeded to  final  judgment  are  substantially  those  alleged  in  the  case 
under  consideration,  the  fact  that  a  different  form  or  measure  of  relief 
is  asked  by  the  plaintiffs  in  the  later  suit  does  not  deprive  the  defendants  of 
the  protection  of  the  prior  findings  and  decree  in  their  favor.  Oreen  v. 
Bogiie,  158  U.  S.  478 ;  Shiras,  J.,  1895. 

11  Decree  Introduced  under  Stipulation— Waiver.— Where  a  decree 
in  a  former  suit  is  introduced  in  evidence  under  stipulation,  this  is  a  waiver 
of  an  error  in  pleading  the  former  decree.  David  Bradley  M.  Co.  v.  Eagle 
M.  Co.  (S)  ;  Moline  Plow  Co.  v.  Eagle  M.  Co.  (^),  18  U.  8.  App.  455  (7th  Cir.); 
jEsnoNS,  J.,  1893. 

15.  "Not  to  be  Questioned  Collaterally.— When  a  court,  having  com- 
plete jurisdiction  of  the  case,  lias  pronounced  a  decree  upon  a  certain  issue, 
that  issue  cannot  be  retried  in  a  collateral  action  between  the  same  parties, 
even  although  the  evidence  upon  whicli  the  case  was  heard  be  sent  up  with 
the  record.  Franklin  County  v.  Oerman  S.  Bank,  142  U.  S.  93  ;  Brown,  J., 
1891. 

See  Skbmer  r.  Franklin  Co.,  S6  F.  R.  783 ;    Clay  v.  Desklns,  63  F,  R.  838  ;    Southern  M.  Ry. 
Co.  T.  St.  Pftul£  &  C.  R.  R.,  55  F.  R.  696. 


16.  First  Mandamus— Judjsments  Conclusive  on  Application  for 
Second. — A  judgment  creditor  of  the  Parish  of  Jefferson,  Left  Bank,  got 
a  mandamus  from  a  state  court  to  compel  the  levy  of  a  tax.  Afterwards  the 
two  parishes  were  united  and  he  got  judgment  in  the  Circuit  Court  of  tlie 
United  States  for  all  his  unpaid  demands  and  made  a  second  application  for 
mandamus  to  compel  judgment.  Held,  as  regards  all  judgments  included 
in  the  first  mandamus,  the  questions  are  res  judicata  ana  not  open  to  disjpute 
80  far  as  the  same  questions  arise  in  this  application.  As  to  other  questions 
not  there  considered,  they  may  be  brought  up  in  this  case.  Police  Jury  of 
Parish  of  Jefferson  v.  U,  S,  ex  ret,  Fisk,  23  U.  S.  App.  10  (5th  Cir.) ;  Pardee, 
J.,  18d4. 

17.  Judgment  In  Rem  Bar  to  Action  In  Personam.- A  suit  in  rem  is, 
in  nabstance,  a  suit  against  all  parties  interested  in  the  res  to  the  extent  of 
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their  interests,  and  all  such  parties  are  parties  to  the  suit,  because  they  can 
intervene  and  make  themselves  actual  parties  and  bring  their  rights  before 
the  court.  Consequently,  all  persons  having  any  interest  in  the  thipg  in  con- 
troversy are  concluded  by  the  decree  in  the  suit.  But,  without  notice,  those 
who  do  not  appear  are  not  bound  by  the  decree.  Therefore,  when,  in  the 
first  suit,  there  was  not  only  no  service  of  process,  but  no  default  was 
entered,  the  decree  cannot  be  invoked  beyond  the  extent  to  which  it  would 
operate  as  such  if  the  suit  Iiad  been  in  personam,  and  the  cargo  owner  is,  in 
such  a  case,  not  concluded  by  a  decree  precluding  the  owners  of  the 
schooner.    Bailey  v.  Sundberg,  1  U.  S.  App.  101  (2d  Cir.);  Waul.ace,  J.,  1892. 

18.  Bar  against  one  Claim  is  not  Good  against  Another.— In  an  action 
against  a  stockholder  for  the  payment  of  an  assessment  on  liis  stock,  the  fact 
that  the  statute  of  limitations  was  pleaded  successfully  as  a  bar,  is  no  es- 
toppel in  another  action  brought  to  collect  assessments  not  coming  due  until 
after  the  termination  of  the  former  suit.  The  issue  is  entirely  different. 
Taylors  Executor  v.  Olenn;  Glenn  v.  Taylor's  Executor,  4  U.  S.  App.  509 
(8th  Cir.);  SmRAS,  J.,  1892. 

19.  Beoovery  of  Money  Had  and  Beceived  by  Agent  is  no  Bar  to 
Action  for  Fraud. — ^when  an  agent  is  sued  for  damages  for  fraud  in  the 
sale  of  land,  the  fact  that  the  plaintiff  recovered  a  satisfied  judgment a^^ainst 
the  same  agent  for  the  sums  the  agent  received  from  the  vendor,  is  no  bar 
to  an  action  for  deceit  against  the  vendor,  nor  does  it  operate  to  satisfy  the 
first  judgment  against  him  for  fraud,  and  an  instruction  to  disregard  a  plea 
of  former  judgment  is  correct.  Okispie  v.  Keator,  12  U.  S.  App.  281  (8tli 
Cir.);  Thayeb,  J.,  1893. 

20.  Stipulation  to  Use  Testimony.— A  stipulation  that  "  testimony  here- 
tofore taken  and  filed  in  this  cause"'  **•  may  be  used  in  any  future  litigation 
touching  '*  the  subject  of  the  controversy  in  the  suit,  is  neld  not  to  import 
into  the  suit  testimony  from  other  records  in  this  court ;  it  not  appearing  by 
this  record  that  such  testimony  was  used  by  the  appellant  in  the  hearing  be- 
low, or  that  the  appellees  were  parties  to  the  stipulation.  Kneetand-^,  Luce^ 
141  U.  S.  437;  Brewer,  J.,  1891. 

21.  Judgment  on  Q-amblin^  Debt,  not  Final— Illinois.— A  judgment 
is  generally  final  and  conclusive  between  the  parties,  but  in  Illinois  a  judp;- 
ment  obtained  on  a  note  given  for  a  gambling  debt  may  be  set  aside  in 
equity.    Pearce  v.  Ricey  142  U.  S.  28  ;  Harlan,  J.,  1891. 

22.  Decision  of  State  Courts,  not  Binding  on  Federal.— The  question 
of  the  responsibility  of  a  railroad  company  to  its  employes  is  one  of  ^neral 
law,  and  in  the  absence  of  statutory  regulations  by  tlie  state  in  which  the 
cause  of  action  arises,  the  United  States  courts  in  passing  on  that  question 
are  not  obliged  to  follow  the  decisions  of  the  state  courts.  Gardner  v. 
Michigan  C.  -R.  Co.,  150  U.  S.  349  ;  Fuller,  C.  J.,  1893. 

23.  Conclusiveness— Jud^pment  by  Deflsiult.- When  the  jurisdiction  of  a 
court  over  a  controversy  is  unquestioned,  and  the  cause  proceeds  to  final 
judgpient,  and  no  review  is  sougiit  for,  the  judgment  is  conclusive  upon  the 

Earties  to  the  suit  as  to  matters  decided,  but  not  as  to  matters  which  might 
ave  been  decided :  a  judgment  by  default  is  just  as  conclusive  an  adjudica- 
tion as  one  rendered  after  answer  and  contest.  Last  Chance  Mining  Co.  v. 
Tyler  M.  Co.,  157  U.  S.  683;  Brewer,  J.,  1895. 

24.  Judgment  on  Demurrer— How  Far  Estops.— When  a  judgment  is 
on  demurrer  the  estoppel  only  extends  to  the  exact  points  raised  and  decided 
on  the  pleadings.  The  estoppel  does  not  extend  to  proofs  unless  the  judg- 
ment was  made  on  them.  Wiggins  Ferry  Co.  v.  Ohio  <&  M.  Ru.  Co.,  142 
U.  S.  396  ;  Brown,  J.,  1892. 

25.  After-Born  Beneflciaries  Bound  by  Decree.— When  the  legal  title 
to  land  is  held  by  a  trustee  for  the  benefit  of  persons  and  their  children,  born 
and  to  be  bom,  a  decree  affecting  the  trust  estate*  rendered  by  a  court  of 
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competent  jurisdiction  in  a  suit  to  which  the  trustee  and  all  the  living  bene- 
ficiaries are  parties,  binds  after-born  beneficiaries  also.  Franklin  Savings 
Bank  v.  Taylor,  9  U.  S.  App.  406  (7th  Cir.);  Woods,  J.,  1893. 

26.  Judgment  Affirmed  by  Evenly  Divided  Bench.— A  bill  of  review 
will  not  lie  to  set  aside  for  alleged  error  of  law  a  judgment  of  the  Circuit 
Court  of  the  United  States  rendered  in  an  action  between  the  same  parties 
and  relating  to  the  same  subject-matter,  and  which  liad  been  affirmed  by 
ilie  Supreme  Court  of  the  United  States,  even  though  such  affirmance  was 
the  result  of  an  even  division  between  the  judges  of  the  Supreme  Court. 
Ledie  v.  Tovm  of  Urbana,  9  U.  S.  App.  578  (7th  Cir.) ;  Jenkins,  J.,  1893. 

27.  Judgment  of  County  Probate  Court.— Where  in  a  suit  for  an  ac- 
counting by  an  administrator,  a  plea  sets  up  in  bar  judgments  of  a  county 
probate  court  which  approve  his  accounts,  it  cannot  be  sustained  on  evidence 
showing  that  on  appeals  from  said  judgments  to  a  district  court,  the  accounts 
were  disapproved  and  disallowed,  except  as  to  certain  commissions.  Apple- 
ton  v.  Marx,  23  U.  S.  App.  420  (5th  Cir.) ;  Pardee,  J.,  1894. 

FOBMEB  JEOFABDY. 

See :  Constitutional  Law,  9&-96« 

FOBMEB  TBIAIi. 

See:  Evidence,  195. 

FOBT  DEABBOBN. 

See :  Dedication,  8. 

POBT  DODGE. 

See :  Public  Lands,  2. 

FBANCHISE. 

See :  Tax  upon.  New  York :  Constitutional  Law,  44. 
Constitutional  Law,  97. 
Municipal  Corporations,  1-4. 
Taxation,  15. 

FBAUD,  20. 

See  also :  Assignment  for  Creditors,  9, 17-20. 
Attachment,  11. 
Auction. 
Bankruptcy,  6. 
Contracts,  95-99. 
Federal  Courts,  8-9. 
Fraudulent  Conveyances. 
Mistake,  1. 
Public  Lands,  16. 
Rescission,  1-4. 
Sales,  27. 

Specific  Performance,  18-19. 
Supreme  Court,  45, 152. 
Trade  Mark,  28-29. 

1.   What  is  Fraud  P— A  party  to  a  contract  must  exercise  reasonable  care 

and  caution  to  avoid  being  defrauded.    He  must  not  close  his  eyes  to  mattei*s 

directly  before  him.    But  where  a  vendor  of  lands  not  only  conceals  the 

truth,  but  also  made  false  representations  as  to  material  facts,  and,  when  the 

22 
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Surchaser  proposes  to  seek  for  correct  information,  dissuades  him  from  so 
oing,  the  vendor  cannot  escape  responsibility  by  clainung  that  the  pur- 
chaser might  liave  ascertained  that  such  representations  were  untrue.  Henr 
dersojiY.  uenshdIVa  Admr.,  7  U.  S.  App.  660  (9th  Cir.) ;   Thomson,  J.,  1893. 

The  seller  may  let  the  buyer  cheat  himself  ad  libitum,  but  must  not  actiTcly  assist  him  id 
cheating  himself.    Wilson  v.  Hlgbee,  62  F.  R.  728. 

2.  Promise  is  not  Misrepresentation.— There  is  a  distinction  between  an 
untrue  representation  of  an  existing  fact  and  a  promise  to  do  or  not  to 
do  something  in  the  future ;  in  order  to  avoid  a  contract  the  former  must 
be  relied  on.  St,  Louis  <Sb  S.  F.  My,  Co,  v.  Dearborn^  23  U.  S.  App.  66  (5th 
Cir.) ;  TouLMAN,  J.,  1894. 

8.  Fraud  may  be  Perpetrated  by  Acts  as  well  as  Words.— A  false 
representation  may  and  most  often  does  consist  in  language  alone,  expr^sed 
or  written  ;  but  it  may  also  consist  in  conduct  alone,  or  external  acts.  When- 
ever the  purpose  is  to  induce  belief  in  the  existence  of  a  fact  that  does  not 
exist,  every  word  and  act  intended  to  produce  conviction  and  induce  action 
becomes  a  misrepresentation,  if,  through  their  instrumentality,  the  party 
upon  whom  they  are  practised  is  induced  to  act.  MtuisiU  Mining  Co,,  LtdC, 
V.  Watrous,  32  U.  S.  App.  12  (6th  Cir.) ;  Lurton,  J.,  1894. 

4.  Fraud  in  Contracts— What  it  Consists  in.— The  law  requires  disclosure 
to  be  made  only  when  there  is  a  duty  to  make  it,  and  this  duty  does  not 
arise  from  the  mere  circumstance  that  the  undisclosed  fact  is  material,  and 
is  known  to  the  one  party  and  not  to  the  other,  or  from  the  fact  that  the 
party  to  whom  it  is  known  knows  that  the  other  party  is  actually  in  igno- 
rance of  it.  When,  however,  one  of  the  parties,  pending  negotiations  for  a 
contract,  has  held  out  to  the  other  the  existence  of  a  certain  state  of  facts 
material  to  the  subject  of  the  contract,  and  knows  that  the  other  is  acting 
upon  the  inducement  of  their  existence,  and,  while  negotiations  are  pending, 
knows  that  a  change  has  occm-red  of  which  the  other  party  is  ignorant,  it 
becomes  his  duty  to  make  disclosure  of  the  changed  state  of  facts,  because 
he  has  put  the  other  party  off  his  guard.  Loewer  v.  Harris^  Administratrix, 
14  U.  S.  App.  615  (2d  Cir.);  Wallace,  J.,  1893. 

5.  Vitiates  Any  Transaction.— Fraud  vitiates  any  transaction  based  there- 
on, and  will  destroy  any  asserted  title  to  property  no  matter  in  what  form 
the  evidence  of  such  title  may  exist,  united  States  v.  Steenerson,  4  U.  S. 
App.  832  (8th  Cir.);  Shiras,  J,,  1892. 

6.  Taking  Defective  Title  by  Purchaser.— The  mere  taking  by  a  pur- 
chaser of  a  bad  title  is  not  fraua.  JElder  v,  McClaskey,  37  U.  S.  App.  1  (6th 
Cir.);  Taft,  J.,  1895. 

7.  Bona  Fide  Holders  for  Value  not  Affected  by  Fraud  of  Grantor.— 

A  land  company  received  land  for  constructing  a  road,  to  be  granted  as  the 
work  progressed.  The  Governor  was  to  certify  as  to  the  completion  of  the 
work.  The  land  company  sold  the  land  to  another.  Fifteen  veaxs  later  there 
was  an  investigation  and  it  was  found  that  part  of  the  road  was  either  de- 
stroyed by  non-use  and  the  elements,  or  had  never  been  completed.  The 
Government  accepting  the  latter  theory  broup^ht  this  suit.  When  the  present 
defendants  bought  the  land  they  had  no  notice  of  any  defect  in  the  title  of 
their  grantor,  the  original  land  company.  Held,  that  as  the  defendants  were 
bona  fide  holders  for  value  without  notice  they  were  not  affected  by  any 
fraud  of  their  grantor,  as  between  him  and  the  state.  U.  S,  v.  California 
eft  O.  L.  Co.,  148  U.  S.  31  ;  Brewer,  J.,  1893 ;  U.  S.  v.  Danes M.  B.  Co,,  148 
U.  S.  49 ;  Brewer,  J.,  1898. 
See  Paine  v.  Trask,  66  F.  R.  S86 ;  Elgine  Wind  Power  &  P.  Co.  t.  Nichols,  65  F.  R.  21& 

8.  Material  Inducements,  not  Sole  Cause.— In  an  action  brought  by  a 
bank  to  recover  damages  because  it  had  been  induced  to  make  loans  by  false 
and  fraudulent  representations,  the  court  erred  in  charging  the  juryttit  the 
plaintiff  could  not  recover  unless  the  written  and  oral  representations  com- 
plained of  were  the  sole  inducing  cause  of  the  loans ;  it  is  enough  that  they 
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were  material  inducements  to  the  transaction  which  occasioned  the  injurj. 
Sioux NcU.  Bk.  v.  Norfolk  State  Bank,  13  U.  S.  App.  347  (8th  Cii.);  Thayeb, 
J.,  1883. 

9.  Agent  May  not  Profit  by,  to  Detriment  of  Principal.— The  agent, 
acting  in  a  confidential  capacity,  obtained  information  of  a  defect  in  his 
principal's  title,  and  bought  in  the  outstandine;  claim  through  a  third  party. 
Held,  the  agent  could  not  profit  by  his  purchase,  but  must  hold  the  title 
for  his  princapal.    HiU  v.  Chaffln,  12  U.  S.  App.  206  (8th  Cir.) ;  Shiras,  J. ,  1893. 

10.  When  Judgment  will  be  Set  Aside  for  Fraud.— In  order  to  maintain  a 
bill  in  equity  to  set  aside  a  judgment  of  a  court  acting  within  its  jurisdiction, 
it  must  appear  that  fraud  has  been  practised  on  the  court  or  that  the  party 
oomplainmg  of  the  judgment  has  been  prevented  from  appearing  or  kept  in 
ignorance  of  some  material  matter,  and  furthermore  that  he  himself  is  free 
from  fraud  or  negligence.  Smith  v.  Worthington'a  Admr.,  10  U,  8.  App.  61ft 
(8th  Cir.) ;  SmitAS,  J.,  1898. 

11.  Fraud  must  be  Proved,  or  no  Belief  is  Granted,- Where  a  bill  in 
equity  charges  actual  fraud  and  fraud  is  not  proved,  a  court  of  equity  will 
not  grant  a  decree  on  anotlier  ground.  Dashiell  v.  Orosvenor,  25  17.  S.  App. 
227  (4th  Cir.);  GOFF,  J.,  1895. 

12.  Prayer  for  Belief  must  Show  Clear  Grounds  fo?:.— Real  estate  had 
been  conveyed  to  a  trustee  to  secure  certain  notes,  and  the  property  had  be- 
come vested  in  the  defendant  under  an  execution  sale  on  judgment  against 
the  makers.  The  public  administrator  began  suit  to  collect  the  notes  and 
enforce  the  deed  of  trust,  and  defendant  therein  was  afterwai-d  appointed 
public  administi*ator  and  had  the  suit  dismissed.  Held,  the  trust  deed  was 
not  a  subsisting  mortgage,  and  these  facts  do  not  show  f i*aud  on  the  part  of 
the  public  admin istiator.  A  court  of  equity  will  not  grant  relief  unless  the 
allegations  of  fraud  against  the  public  administrator  are  made  out  with  suffi- 
cient clearness  to  warrant  it.  Pickett  v.  Foster,  149  U.  S.  505  ;  Shiras,  J. ,  1893. 

13b  What  is  Evidence  of.— Tlie  fact  that  the  debtor  sold  goods  cheaper  gen- 
erally than  other  merchants  in  the  same  place,  some  below  cost,  was  not  of 
itselr  such  a  suspicious  circumstance  as,  if  known  to  the  plaintiff,  ought  to 
have  put  him  on  inquiry,  or  which,  if  it  had  been  followed  up,  would  have 
led  to  knowledge  of  the  debtor's  fraudulent  intent  Hinds  v.  Keitli  (i),  13 
XJ.  S.  App.  223  (5th  Cir.) ;  Toulmin,  J.,  1898. 

14.  Sufficient  Evidence  of  Fraud. — An  agent  of  two  insurance  companies 
had  paid  with  the  plaintiif  company's  money  a  large  amount  of  insurance 
which  defendant  company  ought  to  have  paid.  The  fraud  was  effected  by 
shifting  the  risk  after  knowledge  of  disaster,  in  some  cases  by  re-insuring 
with  pmintiff  risks  originally  insured  by  defendant,  in  others  by  substituting 
plaintiff  for  defendant  or  original  insurer.  Evidence  showing  the  line  of 
msurance  and  re-insurance  carried  by  defendant  during  the  year  was  admis- 
sible as  disclosing  a  general  course  of  business,  whereby  defendant  was  found 
to  be  re-insured  when  a  loss  was  to  be  paid,  and  not  when  there  was  none. 
Hiese  facts  indicated  fraud.  Continental  Ins,  Co.  of  City  ofN,  Y,  v.  Insurance 
Co.  of  State  of  Pa.,  1  U.  S.  App.  201  (2d  Cir.);  Per  Cur.,  1892. 

15.  What  is  Sufficient  Prima  Facie  Proof. — D.  was  the  common  agent  of 
two  insurance  companies.  Held,  that  there  was  sufficient  prima  facie  evi- 
dence that  he  had  paid  re-insurance  for  the  plaintiff  in  the  facts  that,  though  it 
was  shown  that  he  had  not  drawn  any  draft  for  the  amount  of  the  insurahoe, 
or  that  plaintiff  had  remitted  the  amount  to  him,  he  had  charged  the  plain- 
tiff with  the  amount  and  credited  the  defendant  with  a  like  amount  m  his 
cash  book.    Sam^  Case, 

16.  Usually  Proved  by  Circumstantial  Evidence.— Fraud  must  be  proved, 
and  not  presumed.  Yet  fraud,  like  every  other  question  of  fact,  may  be,  and 
in  most  cases  is,  made  out  by  circumstances  from  which  the  main  fact  is 
inferred.  Mudsill  Mining  Co.,  Ltd.,  v.  Watrous^  22 U,  S.  App.  12  (6th  Cir.); 
LUBTON,  J.,  1894. 
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17.  Adoption  of  Agent's  Fraud.~That  defendant  received  the  fruits  of  tlie 
agent's  fraud,  sufficiently  api>eared  from  the  facts  that  in  each  case  of  loss 
upon  a  risk  insured  by  defendant  and  ostensibly  re-insured  by  plaintiff,  the 
agent  adjusted  the  loss,  psid  it  out  of  funds  of  defendant  in  his  hainds,  charged 
the  whole  amount  to  defendant,  drew  a  draft  on  plaintiff  for  its  proportion, 
credited  the  proceeds  thereof  to  defendant,  and  sent  the  plaintiff  a  receipt 
signed  by  him  as  agent  acknowledging  payment  of  the  amount  received,  and 


;ir.);  Per  Cur.,  1892. 


18.  Constructive  Notice  of,  Fastens  Inability  for.— The  president  and 
sole  manager  of  a  corporation  that  carried  on  a  small  retail  business  in  shoes, 
who  also  owned  the  stock,  bought  large  quantities  of  shoes  in  the  name  of 
the  corporation  on  credit  obtained  by  fraud.  Some  he  sold  at  auction,  others 
at  reduced  prices,  and  some  he  pledged  for  a  loan  to  himself.  The  auction- 
eers, retailers,  and  pledger  were  field  to  have  constructive  notice  of  the  fraud 
and  to  be  liable  in  equity  to  the  defrauded  sellers,  being  judgment  creditors, 
to  the  value  of  the  goods  which  had  come  to  their  hands.  Morrow  Shoe  M. 
Co,  V.  Peabody(l\  18  U.  S.  App.  256  (7th  Cir.) ;  Baker,  J.  (Bunn,  J.,  Dist.),  1893. 

10.  Action  for.  Survives — California.— In  California,  by  statute,  an  action 
to  recover  damages  for  fraud  in  the  sale  of  lands  survives  to  the  executors 
or  administratoiiB.  Henderson  v.  HensliaWa  Admr,,  7  U.  S.  App.  565  (9th 
Cir.) ;  Morrow,  J.,  1893. 

20.  What  is  Belevant  to  Show  Fraud  in  Cashier.—In  an  action  against 
a  surety  company  on  its  bond  conditioned  for  the  faithful  performance  of 
duty  by  a  cashier,  for  loss  to  a,  bank  in  which  false  entries  had  been  made  by 
the  cashier  whereby  the  president  was  enabled  to  appropriate  large  sums, 
it  is  a  question  for  the  jury  whether  or  not  the  entries  made  by  the  cashier 
were  in  point  of  fact  dishonest  and  wilfullv  fraudulent.  The  mere  fact  that 
the  entries  were  false  does  not  prove  actual  fraud  or  dishonesty.  And  unon 
this  question,  evidence  that  the  cashier  knew  the  entries  were  false,  and  iiad 
perpetrated  similar  acts  of  fraud  before  the  date  of  the  bond,  for  which  no 
claim  had  been  made,  and  that  the  cashier  on  the  date  of  the  false  entries, 
though  apparently  a  large  <leposit  creditor  of  the  bank,  was  in  fact  a  hea\T 
debtor  by  reason  of  other  false  entries,  is  admissible.  American  Surety  Co. 
of  N.  Y.  v.  Patdey,  38  U.  S.  App.  254  (2d  Cir.) ;  Laoombe,  J.,  1896. 

FBAUDULENT  COWVEYAITCBS,  23. 

See  also :  Recission,  1. 

I.  NATURE  AND  EFFECT  1-10. 
II.  EVIDENCE  OF,  11-20. 
III.  PRACTICE,  21-23. 

I.  NATURE  AND  EFFECT,  1-10. 

1.  nights  of  Insolvent  Debtors. — An  insolvent  assignor  has  a  right  to  use 
his  property  to  pay  his  debts  to  bec-ome  due,  as  well  as  to  pay  those  already 
due,  and  he  h&s  a  right  to  protect  parties  who  have  become  his  suretit^. 
whether  for  debts  due  or  to  become  due.  Boer  v.  Books,  4  U.  S.  App.  399 
(8th  Cir.);  Caldwell,  J.,  1892. 

8.  Not  a  Bona  Fide  Conveyance. — One  owning  personal  property  worth 
about  $i300,  and  indebted  in  excess  thereof,  conveys  to  his  wife  2,000  acres  of 
land  in  consideration  of  an  agreement  with  her  father  to  take  care  of  the 
wife  and  children.  Such  conveyance  cannot  be  sustained  as  against  credit- 
ors, as  it  is  in  fraud  of  their  rights.  Hawkins  v.  Wilh^  4  U.  S.  Appt  274 
(8th  Cir.)  ;  Shiras,  J.,  1892. 

8.  What  will  Vitiate. — In  order  to  vitiate  a  deed  of  assignment  on  the 
ground  of  fraud,  the  fraudulent  intent  must  have  existed,  and  the  asdpn- 
ment  must  have  been  the  means  by  which  the  fraud  was  effected,  and  must 
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have  operated  to  the  detriment  of  the  assignor's  creditors,  and  no  subsequent 
act  of  the  parties  could  invalidate  an  assignment  made  in  good  faith.  Baer 
V.  Rooks,  4  U.  S.  App.  399  (8th  Cir.) ;  Caldwell,  J.,  1892. 

4.  Wliat  is  Fraud  upon  Creditors  ?— Preferences.— On  an  issue  as  to 
the  validity  of  the  assignment,  evidence  that  the  assignors — a  partnership- 
preferred  an  individual  debt  of  one  of  them  is  irrelevant  where  there  is  no 
allegation  that  the  assignee  knew  of,  or  participated  in,  the  arrangement. 
Sanger  v.  Flotc,  4  U.  S.  App.  32  (8th  Cir.) ;  Caldwell,  J.,  1891. 

5.  What  is  Notice  to  Purchaser  of  Fraud  P— Where  the  purchaser 
knows  that  it  is  obtaining  all  the  assets  of  every  kind  which  belonged  to  an 
insolvent  corporation,  and  enters  into  an  agreement  by  wliich  a  large  part  of 
the  purchase  price  was  to  be  placed  beyond  the  reach  of  its  creditors,  if  it 
had  any,  such  purchaser  is  put  upon  inquiry,  and  is  chargeable  with  all  that 
such  an  inquiry  would  have  disclosed  concerning  the  existence  of  such 
creditors.  Chattanooga^  Rome  tSb  Columbus  Ry.  Co.  v.  Evans,  31  U.  S.  App. 
432  (6th  Cir.) ;  LuRTON,  J.,  1895. 

6.  Sale  Invalidated  by  Constructive  19'otice.— In  Dakota,  if  the  pur- 
chaser has  notice  of  the  circumstances  sufficient  to  put  him  on  inquirv  as  to 
wheUier  seller  intended  to  defraud  or  delay  his  creditors,  that  is  sumcient 
notice  to  invalidate  the  sale.  Shauer  v.  AUertony  151  U.  8.  607  ;  Harlan, 
J.,  1894. 

7.  Effect  upon  Creditor  of  Notice  of  Fraudulent  Intent.— In  an  action 
under  3  How.  St.  Mich.,  §  8091,  the  court  charged  that  a  creditor  who  receives 
in  payment  for  his  debt  property  which  his  debtor  has  acquired  fraudulently 
is  liable,  if  he  had  notice  of  such  fraud,  but  one  who  accepts  property 
honestly  acquired  by  his  debtor,  but  transferred  with  intent  to  deiraud 
creditors,  must  not  only  have  notice  of  the  fraudulent  intent,  but  must  par- 
ticipate therein.  Hda^  this  charge  did  not  tell  the  jury  that  the  defendant, 
although  bis  debt  was  an  honest  one,  and  although  he  did  not  pai-ticipate  in 
the  fraud,  was  chargeable  because  of  mere  notice  of  the  debtor's  fraudulent 
intent  in  making  the  transfer.  Treusch  v.  Ottenberg,  6  U.  S.  App.  403  (6th 
Cir.);  Jackson,  J.,  1893. 

8.  Parcelling  out  Assets  among  8tockliolders.--Any  device  by  which 
the  assets  of  an  insolvent  corporation  are  to  be  parcelled  out  between  the 
stockholders,  leaving  creditors  unpaid,  is  a  fraud  of  which  creditors  affected 
mav  complain.  The  creditors  may  follow  the  purchase-money  thus  wrong- 
fully paid  into  the  hands  of  the  stockholders.  These  liave  only  a  right  to  the 
surplus  after  all  the  debts  have  been  paid,  Chattanooga,  Rome  <&  Columhus 
Railroad  Co.  v.  Evans,  31  U.  S.  App.  433  (9th  Cir.) ;  Lurton,  J.,  1895. 

9.  From  Brother  to  Brother-— No  Presumption  of  Fraud.— The  rela- 
tionship of  brothers  does  not  of,  or  in,  itself  cast  suspicion  upon  a  transfer  of 
propertjr  by  one  to  the  other,  or  create  such  a  prima  facie  presumption 
agamst  its  validity  as  would  require  a  court  to  hold  it  invalid,  without  proof 
of  fraud  on  the  part  of  the  grantor,  participated  in  by  the  grantees.  Gott- 
lieb V.  Thatcher,  151  U.  S.  271 ;  Jackson,  J.,  1894. 

10.  Deed  of  Trust— Valid  as  against  Creditors— Alabama.— A  deed  of 
trust  which  conveys  all  the  property,  real  and  personal,  of  a  corporation  to  a 
trustee  in  trust  to  secure  deots  thereafter  to  be  contracted,  leaving  the  cor- 
poration to  hold,  retain,  sell,  transfer,  and  exchange  the  same  at  will,  is  void 
m  Alabama  as  against  creditors  of  the  corporation  existing  at  the  date  of  the 
execution,  because  it  is  a  conveyance  which  hinders  and  delavs  creditors. 
Orman  v.  English  iSb  Scotch  M.  I.  Trust,  Ld.,  23  U.  S.  App.  350  (5th  Cir.) ; 
Pardee,  J.,  1894. 

II.  EVIDENCE,  11-19. 

11.  Evidence  Admissible.— The  issue  being  whether  a  transfer  of  goods 
was  fraudulent,  and  to  hinder,  delay,  and  defraud  creditors,  it  is  competent  to 
show  eveiy  fact  indicating  a  fraudulent  pui^pose  :  also  the  kind,  quality,  and 
value  of  the  goods ;  the  statements  made  to  creditors  as  to  the  buyer's  finan< 
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cial  condition  at  the  time  he  purchased  the  goods,  the  property  he  owned 
and  how  he  disposed  of  it,  the  debts  he  owed  after  failure  and  how  they 
were  contracted.  Brittain  v.  Lohr^  12  U.  S.  App.  148  (8th  Cir.  ) ;  Caldwell, 
J.,  1893. 

13.  When  Failure  to  Inquire  is  ConstruotiTe  ITotioe.— If  the  transferee 
purchased  the  goods  under  circumstances  which  would  have  put  a  man  of 
common  honesty  and  sagacity  upon  inquiry,  he  was  bound  to  mquire,  and  if 
he  neglected  to  do  so,  then  he  is  chargeable  with  all  the  facts  which  due  in- 
quiry would  liave  developed.    Same  Case. 

13.  Question  for  Jury. — ^Where  the  purchaser  of  land  brings  an  action  in 
trespass  to  try  title,  defendants  claiming  under  a  deed  from  the  attachment 
debtor,  and  acquires  title  pending  the  attachment,  evidence  that  such  trans- 
fer was  made  to  hinder,  delay,  and  defraud  creditors,  raises  a  question  as  to 
its  fraudulent  character,  which  a  jury  must  pass  upon.  Flei9chman  v. 
Bowser,  23  U.  S.  App.  494  (5th  Cir.)  ;  Pakdek,  J.,  1894. 

14.  Question  for  Jury. — In  a  proceedins^  under  3  How.  St.  Mich.,  §  8091,  to 
reach  the  proceeds  of  property  alleged  to  have  been  fraudulently  conveyed,  the 
court  cannot  direct  a  verdict  for  the  defendant  when  the  evidence  shows 
that  the  debtor  made  the  conveyance  with  fraudulent  intent,  and  also  tends 
to  prove  that  the  garnishee  not  only  had  notice  of  the  fraudulent  purpose 
but  also  participated  therein.  Treusch  v,  Ottenberg,  6  U.  S.  App.  403  (6th 
Cir.);  Jackson,  J.,  1893. 

15.  Evidenoe  Admissible  to  Show  Fraud  of  Garnishee.— It  is  proper  to 
prove  that  the  debtor  made  false  statements  to  a  coxnmercial  agency  as  to 
the  extent  and  character  of  his  assets  and  liabilities  ;  it  is  not  necessary  that 
such  statements  should  have  been  made  in  the  presence  of  the  garnishee^ 
for  the^  tend  to  show  fraud  on  the  debtor's  part,  and  the  gamisliee*s  connec- 
tion with  the  fraud  may  be  subsequently  shown.  When  the  bona  fides  of 
the  debts  for  which  the  goods  were  transferi*ed  is  Questioned,  and  l>oth  the 
debtor  and  garnishee  are  charged  with  fraud,  the  debtor's  bookkeeper  may 
testify  as  to  the  estimated  value  of  his  book  accounts,  as  to  garnishee's  visits 
to  the  debtor's  store,  and  as  to  their  conversation.  Treusm  v.  Ottenbergfi 
U.  S.  App.  408  (6th  Cir.)  ;  Jackson,  J.,  1893. 

16.  Not  BeoordiuK  Deed,  No  evidence  of  Fraud.— A  father  and  a  son. 
partners  in  a  banking  business,  owning  real  estate  estimated  at  $400,000. 
sold  to  the  wife  buildings  for  ^4,000.  She  paid  the  amount  in  checks  on  the 
bank,  where  she  had  deposited  monev,  which  came  to  her  from  her  mother. 
The  deed  was  at  once  delivered,  but  it  was  not  recorded  for  ten  months,  and 
on  the  day  before  the  bank  failed,  the  son  collected  the  rents.  Neither  the 
collection  of  the  rents  nor  withholding  the  deed  from  record  were  evidences 
of  fraud.    Blanks  v.  Klein  {2),  2  U.  S.  App.  868  (5th  Cir.) ;  Lockk,  J.,  1892. 

17.  Evidence — ^Avoiding^  Inquiry. — ^While  knowledge  of  an  alleged  fraud- 
ulent intent  of  a  vendor  in  making  a  sale  might  be  proved  by  circumstances, 
actual  knowledge  proved  directly  or  circumstantially  is  the  criterion  for 
determining  whether  tlie  vendee  participated  in  the  fraud ;  but  if  a  purchase 
is  made  under  such  circumstances  that  the  purchasers  were  thereby  put 
upon  inqwry  as  to  the  purposes  of  the  vendor  in  making  the  sale  to  them, 
and  if  instead  of  making  inquiry  they  avoided  doing  so,  then  the  jury  may 
hold  the  vendee  chargeable  with  all  the  facts  that  due  inquirv  woiJa  have 
elicited.     Walker  v.  Collins,  4  U.  S.  App.  403  (8th  Cir.)  ;  Shiras,  J.,  1892. 

See  Brittain  v.  Crowther,  54  F.  R.  898 ;  Morrow  Shoe  Mfg.  Co.  v.  New  England  Shoe  Co.,  STF.  R, 
C03 ;  Walker  v.  Collins,  69  F.  R.  TO. 

18.  Fraudulent  Chattel  Mortgage— Proof.— In  order  to  invalidate  a 
chattel  mortgage  on  the  ground  that  it  waa  made  in  contemplation  of  an 
assignment  made  three  days  later,  and  therefore  to  be  treated  as  part  of  one 
scheme  with  it,  it  is  necessary  that  the  mortgagee  should  have  hsud  notice  of 
the  mortgagor's  intention.  Morris  v.  Landauer,  6  U.  S.  App,  510  (6th  Cir.) ; 
Per  CUR.,  1893. 
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19.  Burden  of  Proof. — ^The  burden  of  setting  aside  a  conveyance  by  a  debtor 
as  made  with  intent  to  hinder,  de\&j,  or  defraud  creditors  is  on  the  attaching 
creditor ;  but  where  the  fraudulent  intent  on  the  grantor's  part  is  made  out, 
the  purchaser  must  show  that  he  paid  full  value ;  and  ii  this  is  shown  it 
must  then  be  made  to  appear  that  the  purchaser  had  full  knowledge  of  the 
fraud.    Crawford  v.  Necu;  Neal  v.  Crawford,  144  U.  S.  585 ;  FniiLEB,C.  J., 

•   1893. 

See  Treiiach  ▼.  Ottenberg,  54  F.  B.  878,  De  Walt  t.  Doran,  21 D.  C.  175 ;  Smith  ▼.  Bcipperly,  0 

Crah^zn. 

30.  Mortgage  fbr  More  than  Value  is  Fraudulent.— A  mortgage  exe- 
cuted by  a  debtor  in  failing  circumstances  for  a  sum  known  to  be  in  excess 
of  what  is  actually  due  a  creditor,  is  presumptively  fraudulent.  Kellogg  v. 
C7jr»c,  18  U.  S.  App.  174  (8th  Cir.) ;  Tbayer,  J.,  1893. 

m.    PRACTICE,  21-23. 

^1.  Practioe ;  Interpleader.— Where  an  attachment  is  levied  on  the  ground 
that  the  defendants  have  disposed  of  their  property  in  fraud  of  creditors, 
and  a  third  person  intervenes,  claiming  the  attached  property  under  an  as- 
signment for  the  benefit  of  creditors,  the  better  practice  is  to  try  first  the 
issue  between  plaintiff  and  assignor  arising  under  the  attachment,  Sanger 
v.  Flaw,  4  U.  8.  App.  82  (8th  Cir.) ;  Caldwell,  J.,  1891. 

See  Waples  Flatter  Co.  r.  Low,  64  F.  R.  08. 

23.  Property  thus  Acquired  may  be  Beadhed  by  Garnishment.— 
The  garnishment  process  provided  for  in  8  How.  Stat.  Mich.,  §  8091,  is  not 
strictly  limited  to  legal  demands  and  remedies,  but  includes  rights  and  re- 
lief of  an  equitable  character,  such  as  reaching  the  proceeds  of  property 
which  may  have  been  acquired  by  the  garnishee  fraudulently  as  against  the 
creditors  of  the  person  from  whom  the  same  was  received.  Treuieh  v.  Ot- 
tenberg, 6  U.  S.  App.  408  (6th  Cir.) ;  JACKSON,  J.,  1898. 

The  writ  of  gamiahment  provided  for  in  8  How.  Stat.  Mich.,  §  8001,   Includee  relief  of  an 
equitable  character.    WUaon  ▼.  Perrin,  68  F.  R.  680. 

23.  Fraudulent  Conveyance  may  be  Separated  from  Bona  Fide.— 

Unless  two  conveyances  to  two  different  persons,  one  of  which  is  bona  fide 
and  the  other  fraudulent,  are  so  intermingled  as  to  make  them  necessarily 
bat  one  transaction  (in  which  case  both  are  void),  one  may  be  held  valid  and 
the  other  invalid.  Crawford  v.  Neal ;  Neal  v.  Crawford,  144  U.  S.  685 ; 
FCLLEB,  C.  J.,  1892. 
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GOODS. 

See:  Sold  and  Delivered :  Assumpsit,  2. 

Carriage  of :  Ships  and  Shippikq,  3-40. 

GOVEBNOB. 

See  :  Authority  of :  Supreme  Court,  161. 

GK)VEIUNrMENT. 

See :  Suit  a^inst :  Equity,  148. 
Aid :  Railroads,  26-34. 

GBAJm  JURY,  1. 

See  also  :  Indictment,  13. 

Grand  Jury — Powers  of. — An  act  of  Congress,  requiring  courts  to  be 
held  at  three  places  in  a  judicial  district,  and  prosecutions  for  offences  com- 
mitted in  certain  counties  to  be  tried,  and  writs  and  recognizances  to  be  re- 
turned, at  each  place,  does  not  affect  the  power  of  tlie  grand  jury,  sitting  at 
either  place,  to  present  indictments  for  ofifences  committed  anywhere  within 
the  district.    Logan  v.  U.  S.,  144  U.  S.  263  ;  Gray,  J.,  1892. 

GBANTS. 

See:  Pubuc  Lands,  58-103. 
Riparian  Owners,  6. 

GREAT   BRITAIN. 

See :  Treaties,  6. 

GREAT  LAKES. 

See :  Admiralty,  1-2,  52. 

GROWING  CROPS. 

See :  Sat.fr,  12. 

GUARANTY. 

See :  Contractts,  71. 
Corporations,  18. 
Negotiable  Instruments,  7. 
Sales,  14. 

GUARDIAN  AND  WARD,  1. 

See  also :  Circuit  Court,  34. 

1.  Power  of  Guardian  to  Execute  Release  for  the  Ward.— A  guard- 
ian of  a  minor,  to  whom  a  policy  of  life  insurance  on  the  tontine  dividend 
plan  is  payable,  is  authorized,  after  the  completion  of  the  tontine  dividend 
period,  and  upon  receiving  its  actual  surrenoer  value,  to  discliarge  the  policy, 
without  any  order  from  the  court.  Maclay  v.  Equitable  lAfe  A.  S.,  152  U. 
8.499;  Gray,  J.,  1894. 

GUARDIAN  AD  LITEM. 

See:  Parties,  4. 
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HABEAS  CORPUS,  38. 

See  also :  Circuit  Court  op  Appeals,  115. 
Courts  Martial,  2. 
Mandamus,  19. 
Supreme  Court,  14,  23. 

I.  JURISDICTION,  1-8. 
n.  PETITION  FOR  WRIT,  9-15. 
m.  WRIT— WHEN  ISSUED,  1^21. 
IV.  SCOPE  OF  THE  WRIT.  22-20. 
V.  CONFLICTING  JURISDICTION,  27-8L 
VI.  DISCHARGE,  82-34. 
VII.  APPEALS,  86-88. 

I.  JURISDICTION,  1-6. 

1.  When  Circuit  Courts  have  not  Junadiction,— Where,  upon  a  writ 
of  habeas  corpuSy  the  fundamental  question  is  the  mental  and  physical  con- 
dition of  the  prisoner,  the  circuit  courts  have  not  the  machinery  to  deal 
suitably  with  a  person  who  is  alleged  to  be  sane  and  capable  of  caring  for 
himseli,  because  they  would  be  prohibited  both  bv  public  policy  and  human- 
ity from  merely  discharging  him  from  custody,  ^tng  v.  McLean  Asylum  of 
the  Mass.  G,  H,  {2),  21  XL  S.  App.  481  (Ist  Cir.)  ;  Putnam,  J.,  1894. 

2.  Where  the  Circuit  Court  had  no  Power.— King,  by  his  next  friend, 
petitioned  for  writ  of  habeas  corpus,  making  no  specific  allegation  as  to  Ills 
sanity,  but  alleged  defects  in  the  proceedings  for  iiis  conmiitment.  The  re- 
turn showed  that  he  wajs  insane  at  the  time  of  his  commitment,  which  the 
repl^  neither  admitted  nor  denied.  A  g[uardian  ad  litem  was  appointed  who 
acUnsed  against  prosecution  of  the  writ.  No  testimony  was  shown  as  to 
King's  sanity.  Held,  the  Circuit  Court  lias  no  power  to  provide  for  the  case 
of  a  person  in  such  a  condition ;  in  the  absence  of  his  present  sanity  the 
writ  should  be  dismissed.  King  v.  McLean  Asylum  of  Mass,  G.  H,  (f),  21 
U.  S.  App.  481  (1st  Cir.) ;  Putnam,  J.,  1894. 

8.  When  the  Courts  Have. — Under  section  753  of  the  Rev.  Stat.,  the  courts 
of  the  United  States  have  power  to  grant  writs  of  habeas  corpus  for  the  pm*- 
pose  of  inquiring  into  the  cause  of  restraint  of  liberty  of  any  person  in  jail, 
in  custody  under  tlie  authority  of  a  state,  in  violation  of  the  constitution,  or 
of  a  law  or  treaty  of  tlie  United  States ;  but,  except  in  cases  of  peculiar  ur- 
gency, will  not  discharge  the  prisoner  in  advance  of  a  final  determination  of 
his  case  in  the  courts  of  the  state ;  and,  even  after  such  final  determination 
in  those  courts,  will  generally  leave  the  petitioner  to  his  remedy  by  writ  of 
error  from  this  court.     Whiften  v.  Tomfinson,  100  U.  S.  231 ;  Gray,  J.,  1885. 

4.  When  a  Prisoner  Convicted  in  State  Court  Applies  for  the  Writ. 

— ^Where  a  prisoner  was  convicted  in  a  state  court  of  murder  in  the  first  de- 
gree, which  judgment  was  reversed  by  the  state  Supreme  Court,  and 
the  case  remanded,  with  directions  that  the  prisoner  be  sentenced  for  murder 
in  the  second  degree,  which  was  done,  and  the  prisoner  applies  to  a  Federal 
court  for  a  writ  of  liabeas  corpus  on  the  ground  that  his  confinement  was 
without  due  process  of  law,  the  Federal  court  has  discretion  either  to  grant 
the  writ,  or  to  require  the  prisoner  to  take  a  writ  of  error  to  the  state  Su- 

Ereme  Court,  ana  if  its  juagment  was  against  him  to  have  the  same  reviewed 
y  theU.  S.  Supreme  Court.    In  re  Freaerich,  Petitioner,  149  U.  S.  70 ;  Jack- 
son, J.,  1893. 

5.  Until  a  State  Supreme  Court  has  Passed  upon  the  Question  Fed- 
eral Court  has  not. — ^P. ,  being  adjud^d  guilty  of  contempt  by  a  state  court, 
applied  to  the  District  Court  of  the  United  States  for  a  writ  of  habeas  corptts, 
on  the  ground  that  the  statute  under  which  he  was  punished  and  under 
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which  prooeedings  took  place,  of  which  his  conviction  and  punishment  for 
contempt  formed  part,  were  in  contravention  of  tiie  United  States  Consti- 
tution as  well  as  of  the  constitution  of  the  state.  No  reason  appeared  why 
the  proceedings  had  not  been  tested  in  the  state  Supreme  Coiirt,  sdthough  it 
was  conceded  that  they  could  have  been  tested  by  certioraH  or  habeas  corpus. 
Held,  the  judgment  of  the  court  below  must  be  affirmed.  Pepke  v.  Cronan, 
IK  U.  S.  100  ;  Fuller,  C.  J.,  1894. 

6.  Where  the  Inferior  Tribunal  had  Jurisdiction,  the  XT.  S.  Courts 
had  not. — An  information  before  a  United  States  commiBsioner  in  the  In- 
dian Territory  charged  a  person  with  having  **  introduced  ten  gallons  of  beer 
into  the  Indian  Country,  the  same  being  then  and  there  spirituous  liquor," 
which  is  an  offence  under  the  Rev.  Stat.,  §2180.  Held,  it  was  withm  the 
jurisdiction  of  the  commissioner  to  determine  whether  the  liquor  in  (question 
was  "spirituous,"  and  he  had  authority  to  commit  persons  charged  with  such 
offence ;  that  such  order  of  commitment  by  the  commissioner  was  not  void, 
and  a  writ  of  habeas  corpus  would  not  lie  to  a  United  States  court,  as  it  is 
not  a  case  where  the  inferior  tribunal  acted  without  jurisdiction.  In  re  Boyd, 
4  U.  S.  App.  73  (8th  Cir.) ;  Thayer,  J.,  1892. 

T.  Duty  of  the  District  Court.— In  the  case  of  a  relator  who  alleges  that 
he  was  in  custody  in  violation  of  law,  it  is  the  duty  of  the  District  Court, 
**  making  inquiry  into  the  cause  of  restraint  of  libertv,"  to  investigate  the 
questions  whether  he  had  committed  a  crime  against  the  United  States,  and 
whether  the  District  Court  had  cognizance  of  it.  United  States  v.  Fowkes, 
8  U.  S.  App.  247  (3d  Cir.) ;  Dallas,  J.,  1802. 

8.  Circuit  Court  of  Appeals  has  not,  in  another  Circuit.— The  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  cannot  issue  a  writ  of  habeas  corpus  to 
be  served  in  another  circuit  merely  because  the  petitioner  is  there  confined 
in  execution  of  a  sentence  imposed  by  one  of  the  district  courts  of  the  Ter- 
ritorv  of  Oklahoma.  In  re  Boles,  Petitioner,  4  U.  S.  App.  (8th  Cir.)  ; 
Thayer,  J.,  1891. 

n.  PETITION  FOR  THE  WRIT,  9^15. 

9.  When  Denied  in  Supreme  Court  of  Dist.  of  Columbia.— Leave  to  file 
petitions  for  writs  of  JuiSsas  corpus  and  certiorari  to  the  Supreme  Court  of 
the  District  of  Columbia,  or  the  officers  of  the  district  acting  under  a  judg- 
ment of  that  court,  will  be  denied  when  the  ground  of  the  application  re- 
lates to  an  error  in  the  proceedings  of  that  court,  and  does  not  go  to  its 
jurisdiction  or  authority.  In  re  Schneider,  Petitioner  {2),  148  U.  S.  IfiiS ; 
Fuller,  C.  J.,  1893. 

10.  A  BefUsal  to  Discharge  is  not  a  Bar  to  a  Petition  in  Mass.— In 
Massachusetts  a  refusal  of  a  discharge  on  liabeas  corpus  is  not  a  bar  to  a  new 
petition.  King  v.  McLean  Asylum  of  the  M,  O,  H.  {2),  21  U.  S.  App.  481  (1st 
Cir.) ;  Putnam,  J.,  1894. 

11.  When  Allegations  in  the  Petition  may  be  Admitted.— In  a  x)etition 
for  a  writ  of  liabeas  corpus,  verified  by  the  petitioner's  oath  as  required  by 
Rev.  Stat.,  §  754,  facts  duly  alleged  may  be  taken  to  be  true,  unless  denied  by 
the  return  or  controlled  by  other  evidence ;  but  no  allegation  of  fact  in  the 
petition  can  be  assumed  to  be  admitted,  unless  distinct  and  unambiguous. 
Kohl  V.  LehToack,  160  U.  S.  293 ;  Fuller,  C.  J.,  1895. 

13.  What  are  Conclusions  of  Law  in.— General  allegations  in  such  a  pe- 
tition that  the  petitioner  is  detained  in  violation  of  the  Constitution  and  laws 
of  the  United  States  Or  of  the  particular  state,  and  is  held  without  due  pro- 
cn^  of  law,  are  averments  of  conclusions  of  law,  and  not  of  matters  of  fact. 
8ame  Case. 


13. 


When  Allegations  in  the  Petition  maybe  Admitted.— In  a  petition 
for  a  writ  of  habeas  corpus,  verified  by  oath,  as  required  by  Rev.  Stat.,  §  754, 
only  distinct  and  unamioiguous  allegations  of  fact,  not  denied  by  the  return, 
nor  controlled  by  other  evidence,  can  be  assumed  to  be  admitted.  Whitten 
V.  Tomlinson,  160  U.  S.  231 ;  Gray,  J.,  1895. 
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14.  Proceedings  Begun  b^r  Froohein  AmiPresiuned  to  be  Beg^lar.^ 

When  a  proceeding  for  the  issuance  of  a  writ  of  habeas  corpus  is  coiunieneed 
by  a  prochein  ami,  the  presumption  that  it  was  properly  commenced  stands 
until  rebutted,  and  the  interposition  of  the  same  person  or  another  to  insti- 
tute an  appeal  or  writ  of  error  is  allowable,  ^ing  v.  McLean  Asylum  of 
the  M.  a.  H.y  21  U.  S.  App.  407  (1st  Cir.) ;  Putnam,  J.,  1894. 

15.  Petition  for,  must  Show  that  the  State  has  Denied  due  Prooess.— 

In  order  to  give  tlie  Circuit  Court  jurisdiction  of  a  petition  for  a  writ  of 
habeas  corpus,  the  petition,  besides  alleging  imprisonment  without  due 

Srocess  of  law,  should  show  that  such  process  was  refused  by  the  state. 
ling  V.  McLean  Asylum,  21  U.  S.  App.  407  (1st  Cir.) ;  Putnaji,  J.,  1894. 

m.  WRIT— WHEN  ISSUED,  16-21. 

16.  Chinese  dtisen  Be-entering  U.  8.— Any  person  alleging  that  he  is  a 
citizen  of  the  United  States,  that  he  desires  to  return  to  his  coimtr^'  from 
abroad,  and  that  he  is  prevented  from  doing  so  without  due  process  of  \fs^, 
and  who  on  that  ground  applies  to  any  United  States  court  for  a  writ  of 
habeas  corpus,  is  entitled  to  nave  a  hearing  and  a  judicial  determination  of 
the  fact  so  alleged  ;  and  no  act  of  Congress  can  be  construed  as  a  bar  to  such 
hearing  and  judicial  determination.  Fee  Oook  Sing  v.  U,  S.,1  U.  S.  App. 
27  (9th  Cir.);  Hanford,  J.,  1892. 

17.  Evidence  Necessary  upon  Application  for.— But  his  own  testimony 
based  solely  on  what  his  parents  told  iiim,  and  the  hearsay  testimony  of  other 
witnesses,  will  not  sufHce.    Same  Case. 

18.  By  Federal  Ck>urt  before  Questions  Raised  in  State  Court.— Al- 
though a  circuit  court  has  a  discretion  as  to  whether  it  will  discharge  a 
prisoner  in  custody  under  process  of  state  court  on  the  ground  that  he  is  re- 
strained of  liis  liberty  in  violation  of  the  Constitution  of  the  United  State*, 
the  allowance  of  a  writ  of  habeas  corpus  on  that  ground,  before  the  que^^ion 
has  l)een  raised  in  the  state  court,  is  a  practice  not  to  be  encouraged.  Cook  v. 
HaH,  146  U.  S.  183  ;  Brown,  J.,  1892. 

Federal  courts  are  slow  to  grant  writs  of  heil>eaa  cormis,  before  there  has  been  a  trial  on  the 
merits  ia  the  state  court.    In  re  Fliim,67  F.  R.  409 ;    in  re  Welch,  67  F.  R.  678. 

19.  To  an  Alien  Immigrant  Prevented  from  Landing. — An  alien 
immigrant,  prevented  from  landing  by  an  officer  claiming  authority  under 
act  of  Congress,  and  thereby  restrained  of  his  libert3%  is  doubtless  entitled  to 
a  writ  of  habeas  corpus  to  ascertain  whether  the  restraint  is  lawful  If 
sufficient  ground  for  detention  is  shov^^n,  he  is  not  to  be  discharged  because 
of  defects  in  the  original  arrest.  Nishimura  Ekiu  v.  U.  S.,  142  U.  S.  651 ; 
Gray,  J.  (Brewer,  J.,  Dist.),  1892. 

20.  Witness  Illegally  Imprisoned  Entitled  to.— A.,  while  under  exam- 
ination before  a  grand  jury,  which  was  investigating  certain  alleged  vii>- 
lations  of  the  Interstate  Commerce  Acts  of  1887,  Feb.  4,  and  of  1889,  March 
2,  refused  to  answer  on  the  ground  that  his  answer  might  tend  to  crimi- 
nate him,  and  was  therefore  committed  to  jail  for  contempt  of  court.  Held 
tjiat  under  the  Constitution  of  the  United  States,  Amendment  V.,  and  §860  of 
the  Revised  Statutes,  he  had  right  to  refuse  to  answer,  and  was  entitled  t<» 
his  discharge  on  habeas  corpus .  Counsebnan  v.  Hitchcock,  142  U.  S.  547 : 
Blatchford,  J.,  1892. 

21.  To  a  Person  Illegally  Imprisoned.— When  a  person  is  imprisoned 
under  a  judgment  of  a  circuit  court  which  had  no  jurisdiction  of  the  person. 
or  subject-matter,  or  authority  to  render  the  judgment,  and  no  writ  of  em»r 
or  appeal  will  lie,  then  relief  may  be  had  by  writ  of  habeas  corpus.  But  it 
cannot  be  used  to  perform  the  office  of  a  writ  of  error  or  appeaL  In  re  Svxin, 
Petitioner,  150  U.  S.  637 ;  Fuller,  C.  J.,  1898. 

IV.  SCOPE  OF  THE  WRIT,  22-26. 

22.  Does  not  Perform  the  Office  of  a  Writ  of  Error.— The  writ  of 
habeas  corpus  does  not  perform  the  office  of  a  writ  of  error  or  an  appeal  in 
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respect  to  the  proceedings  cbmplAined  of,  when  in  such  proceedings  the  Cir- 
cuit CJourt  haa  jurisdiction  of  the  person  as  well  as  of  the  subject-matter. 
Lmnan  v.  Lake  Shore  db  Mich,  S.  By.  Co,,  23  U.  S.  App.  561  (6th  Cir.) ;  Sever- 
Kxs,  J.,  1894. 

33.  Cannot  be  made  to  Serve  as  a  Writ  of  Error  or  Appeal.— The 
writ  of  habeas  corpus  cannot  be  made  to  serve  the  pm-pose  of  an  appeal  or 
writ  of  error ;  but  m  cases  where  no  writ  of  error  lies,  or  where  an  appeal  is 
not  permitted,  and  the  petitioner  is  in  custody  under  a  void  judgment,  an 
appellate  court  or  any  jud^e  thereof  may  award  the  writ  of  habeas  corpus y 
and  the  party  should  lie  discharged.  In  re  BiLskirk,  25  U.  S.  App.  613  (4th 
Cir.);  GOPF,  J.,  1896. 

84.  Cannot  be  Hade  to  Serve  as  a  Writ  of  Error.— The  writ  of  habeas 
corpus  cannot  perform  the  office  of  a  writ  of  error,  and  in  extradition  pro- 
ceedings, if  the  comjuitting  magistrate  has  jurisdiction  of  the  subject-matter, 
and  if  the  accused  and  the  offence  charged  are  within  the  terms  of  the  treaty 
of  extradition,  and  the  magistrate,  in  arriving  at  a  decision  to  hold  the  ac- 
cused, has  before  him  competent  legal  evidence  on  which  to  exercise  his 
judgment  as  to  whether  the  facts  are  sufficient  to  establish  the  criminality 
of  the  accused  for  purposes  of  extradition,  such  decision  cannot  be  reviewed 
on  habeas  carpus.    Omelet  v.  RuiZy  161  U.  S.  502 ;  Fuller,  C.  J.,  1896. 

35.  Question  of  Identity  Cannot  be  Reviewed  on  Habeas  Corpus.— 
Where  a  person  is  committed  in  one  district  by  a  United  States  commis- 
sioner, for  trial  in  another,  the  question  of  his  identity  cannot  be  reviewed 
on  habeas  corpus.  Homer  v.  t^.  S,  No,  1,  143  U.  S.  207  ;  Blatchford,  J., 
1892. 

See  In  re  Ferrell,  61  F.  R.  214 ;  U.  S.  v.  Fowkes,  58F.  R.  15, 17 ;  In  re  Sing  Lee,  54  F.  R.  887 ;  U.  S. 
r  Conrad,  39  F.  R.  408,  40a 

2u  Acts  of  State  Governor  not  Reviewable  by.— There  is  no  presump- 
tion that  the  governor  of  a  state,  in  issuing  a  warrant  of  removal  of  an  ex- 
tradited prisoner,  has  had  the  necessary  papers,  duly  authenticated,  before 
him  when  he  acted ;  and  his  acts  are  subject  to  review  by  tlie  courts  by 
means  of  the  writ  of  habeas  corpus.  In  re  Hart,  25  U.  S.  App.  22  (4th  Cir.) ; 
GOFF,  J.,  1894 ;  In  re  Dinsmore,  same,  p.  46. 

V.  CONFLICTING  JURISDICTION,  27-51. 

27.  When  Habeas  Corpus  will  Issue  to  State  Officer.— The  refusal  by 
tlie  state  court  to  ^jant  a  writ  of  error  to  a  person  convicted  of  murder,  or 
to  stay  the  execution  of  a  sentence,  will  not  warrant  a  court  of  the  United 
States  in  interfering  in  his  behalf  by  writ  of  habeas  corpus,  when  the  state 
court  has  jurisdiction  of  the  offence  and  the  accused  under  an  indictment 
found  under  statutes  of  the  state  not  void  under  the  Constitution  of  the 
United  States.    Bergemann  v.  Backer,  157  U.  S.  655 ;  Harlan,  J.,  1895. 

28.  When  a  Federal  Court  Cannot  Interfere  with  a  State  Court.— 
Independently  of  constitutional  or  statutory  provisions  allowing  it,  appeal  to 
a  higher  court  of  a  state  from  a  judgment  or  conviction  in  a  lower  court  is 
not  a  matter  of  absolute  right,  and  as  it  may  be  accorded  upon  such  terms 
as  the  state  thinks  proper,  the  refusal  to  grant  a  writ  of  error  or  to  stay  an 
execution  does  not  warrant  a  Federal  court  intsrfcrine:  in  the  prisoner's  be- 
half by  writ  of  habeas  corpus.    Kohl  v.  Lehlback,  160  U.  S.  293 ;  Fuller, 

29.  When  the  Question  should  be  Left  to  the  State  Court.— A  war- 
rant of  extradition  of  the  governor  of  a  state,  issued  upon  the  reauisition  of 
the  governor  of  another  state,  accompanied  by  a  copy  of  an  indictment,  is 
prima  facie  evidence,  at  least,  that  the  accused  liad  been  indicted  and  was  a 
fugitive  from  justice ;  and,  when  the  court  in  which  the  indictment  was 
found  had  jurisdiction  of  the  offence,  is  sufficient  to  make  it  the  duty  of  the 
courts  of  the  United  States  to  decline  to  interpose  by  writ  of  habeas  corpus, 
and  to  leave  the  question  of  the  lawfulness  of  the  detention  of  the  prisoner, 
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in  the  state  in  which  he  was  indicted,  to  be  inquired  into  and  determined,  in 
the  first  instance,  by  the  courts  of  the  state.  Whitten  t.  Tamlinson,  160 
U.  S.  231 ;  Gbay,  J.,  1895. 

80.  Federal  Court  will  not  Discharge  a  Prisoner  on  Account  of  Ir- 
regularity in  State  Court. — A  prisoner  in  custody  under  authority  of  a 
state  will  not  be  discharged  by  a  court  of  the  United  States  by  writ  of  habeas 
corpus,  because  an  indictment  against  him  lacked  the  words  *'  a  true  bill/' 
or  was  found  by  the  ^and  jury  by  mistake  or  misconception  ;  or  because  a 
mittimus  issued  by  a  justice  of  the  peace,  under  a  statute  of  the  state,  upon 
application  of  a  surety  on  a  recognizance,  and  affidavit  that  the  principal  in- 
tended to  abscond,  does  not  conform  to  that  statute.    Same  Case, 

31.  Where  State  Statute  Conflicts  with  the  Federal  Constitution.— 
The  repugnancy  of  a  state  statute  to  the  constitution  of  the  stat«.  involving 
an  error  in  the  conduct  of  a  trial,  will  not  authorize  a  writ  of  habeas  corpus 
ifrom  a  Federal  court,  unless  the  petitioner  is  in  custody  by  virtue  of  such 
statute,  and  it  also  conflicts  with  the  Federal  Constitution.  Andreics  v. 
Suxirtz,  156  U.  S.  272  ;  Harlan,  J.,  1895. 

VI.  DISCHARGE,  82-84. 

82.  Not  Contempt  where  Prisoner  was  Removed  Fending  an 
Appeal. — Where  a  final  decree  discliarged  the  writ  without  providing  for 
detention  in  the  custody  of  the  court,  there  can  be  no  attachment  for  con- 
tempt, because  the  ijetitioner  was  removed  to  another  district,  pending  an 
appeal.  King  v.  McLean  Asylum  (i),  21  U.  S.  App.  407  (1st  Cir.);  Putxam, 
J.,  1894. 

83.  Far^  will  be  Discharged  where  the  Coxirt  Sentencing  had  no 
Juriscnction. — In  the  light  of  recent  decisions  of  the  Supreme  Court  of 
the  United  States,  it  is  no  longer  an  open  question  that,  if  the  court  com- 
plained of  had  no  authority  to  pass  the  sentence  imx)osed,  the  same  is  there- 
fore void,  for  the  reason  tliat  the  court  "acted  without  jurisdiction,  and 
fiuiiher,  that  in  such  cases  the  party  seeking  relief  may  be  discharged  on 
habeas  corpus.    In  re  Buskirk,  25  U.  S.  App.  613  (4th  Cir.);  Goff,  J.,  1896. 

84.  What  One  muBt  Show  to  Entitle  him  to.-— Under  a  writ  of  habeas 
corpus  the  inquiry  is  not  addressed  to  errors,  but  to  the  question  whether 
the  proceedings  and  judgment  are  nullities  ;  and  unless  it  appears  that  the 
judgment  or  sentence  under  which  the  prisoner  is  confined  is  void,  he  is  not 
entitled  to  his  discharge.  U,  S,  v.  Pridgeon,  153  U.  S.  48 ;  Jackson,  J., 
1894. 

See  Ex  parte  Lennon,  64  F.  R.  821. 

VII.  APPEALS,  85-88. 

85.  Bemoved  firom  Circuit  Court  to  Circuit  Court  of  Appeals  by 
Appeal. — Habeas  corpus  is  properly  removed  from  the  Circuit  Court  to  the 
Circuit  CoUrt  of  Appeals  by  appeal.  King  v.  McL&an  Asylum  of  Mass.  G.  H., 
21  U.  S.  App.  481  (1st  Cir.);  Putnam,  J.,  1894. 

86.  Consul  is  Proper  Party  to  Take  Appeal  where  Treaty  is  in  Ques- 
tion.— A.,  B.,  and  C.  were  brought  before  a  circuit  court  commissioner  in 
the  Western  District  of  Texas  charged  by  the  Mexican  Consul  with  the 
Commission  in  Mexico  of  a  crime  extraditable  under  the  treaty  of  June  20, 
1862.  The  magistrate  committed  them  for  extradition.  On  the  application 
of  the  prisoners  a  writ  of  habeas  corpus  was  issued  by  the  United  States 
district  judge  directed  to  the  marshal  of  the  district.  The  judge,  after 
hearing,  decided  that  the  offences  charged  were  political  offences,  and  not 
extraditable,  and  ordered  the  prisoners  discharged.  From  this  judgment 
the  consul  appealed.  Held,  that  as  his  government  was  the  real  party  inter- 
ested, the  appeal  was  properly  prosecuted  by  him ;  and  as  the  construction 
of  the  treaty  was  drawn  in  question,  appeal  was  properlv  taken  to  the 
Supreme  Court.    Omelas  v.  Euiz,  161  U.  S.  502 ;  Fuller,  C/J.,  1896. 
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S7.  When  to  Invoke  the  Power  of  the  Supreme  Court.— The  proper 
time  to  invoke  the  jturisdiction  of  the  Supreme  Court  is  after  the  claim  of 
the  accused  of  immunity  from  prosecution  in  the  state  court  has  been  passed 
upon  by  the  highest  court  of  tlie  state,  adversely  to  liim.  New  York  v.  Eno, 
155  U.  S.  89 ;  Harlan,  J.,  1894. 

38.  Will  not  Lie  while  Proceedings  are  Pending  in  the  Lower  Court. 
—Where  a  person,  who  refuses  to  answer  a  question  before  a  United  States 
Senate  Committee,  is  indicted  under  g§  103,  103,  104,  of  the  Revised  Stat- 
utes, and  applies  to  the  Supreme  Court  for  leave  to  tile  a  petition  for  a  writ 
of  habeas  corpus,  such  writ  will  not  issue  before  the  conclusion  of  proceed- 
ings in  the  lower  court,  when  if  convicted  a  remedy  by  writ  of  error  or 
habeas  corpus  is  open  to  the  petitioner.  In  re  Chapman,  Petitioner,  156  U.  S. 
211 ;  Fuller,  C.  J.  (Field,  J.,  Dist.),  1895  ;  In  re  Scnriver,  Petitioner y  156  U.  S. 
218;  FcLLEB,  C.  J.  (Field,  J.,  Dist.),  1895. 

HANDWHTriNG-. 

See :  Evidence,  211-214. 

HABBOBS,  1. 

1.  Harbors— Proper  Use— Nuisance.— While  members  of  the  public  may 
use  a  harbor  as  a  place  of  refuge  in  case  of  distress,  they  may  not  use  it  as  a 
scuttling  place  for  the  hull  of  a  vessel  on  fire,  in  order  that  the  rigging  may 
be  savea ;  and.  if  he  does  so,  he  is  bound  to  remove  the  obstruction  as  pro- 
vided in  sec.  iO  of  act  of  Congress  of  Sept.  19,  1890,  26  Stat.  426.  c.  5^7. 
United  States  v.  Hall  (i),  21  U.  S.  App.  402  (1st  Cir.);  Aldrich,  J.,  1894. 

HABBOR  ACT. 

See :  Statutes,  37. 

HABBOBING  SEAMEK 

See:  Ships  and  Shipping,  89. 

HABTEB  ACT. 

See :  Ships  and  Shipping,  67. 
Statutes,  36. 


See :  Evidence,  97-111. 


See :  Decedents'  Estates,  1-2. 
Evidence,  111. 
Parties,  9. 

Statutes,  74. 

HIGH  SEAS. 

See :  Admiraltt,  1-2. 

HIGHWAYS. 

See :  Railroads,  22. 

HOMESTEAD. 

See :  Mines  and  Mining,  12. 

Public  Lands,  27-28, 117, 121,  138, 139. 
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HOMICIDE. 

See :  Error,  26. 

HOBSE-BACTNTG. 

See :  Contracts,  56, 

HOTEL. 

See :  Railroads,  2. 

HOT  SFBINGS  BESEBVATION. 

See :  Constitutional  Law,  2. 

HUSBAND  AJSTD  WIPE,  17. 

,  See  also :  Parties,  3. 

1.  Presumption  of  Marriage. — ^The  law  presumes  that  every  oompetent 
couple  who  ostensibly  cohabit  as  husband  and  wife,  demeaning  themselves 
toward  each  other  as  sucli,  and  who  are  received  into  society  and  treated  bv 
friends  and  relatives  as  being  entitled  to  that  status,  have  been  legally  married. 
Both  cohabitation  and  reputation  are  necessary  to  establish  a  presumption 
of  marriage  where  there  is  no  proof  of  actual  marriage.  Arnold  v.  chese- 
brough's  Executor,  20  U.  S.  App.  87  (2d  Cir.) ;  Wallace,  J.  (Wheeler,  J., 
Dist.),  1893. 

2.  Husband's  Liability  for  Wife's  Necessaries.— A  husband  who  has 
deserted  his  wife  is  liable  to  those  who  furnish  her  with  necessaries,  and  his 
liability  is  on  an  implied  conti*act.  Davis  v.  St.  Vincenfs  Institution,  15  U.  S. 
App.  432  (9th  Cir.) ;  Ross.  J.,  1894. 

3.  Husband's  Power  to  Act  as  Attorney  for  Wife— Texas.— Li  Texas, 
a  married  woman,  who  owns  land  in  her  own  right,  cannot  convev  it  by  her 
husband,  as  her  attorney,  under  a  power  of  attorney  from  her  to  him.  with- 
out herself  signing  and  acknowledgmg  privily  the  deed,  although  her  husband 

3'oins  in  the  deed  individually.    Mexia  v.  Oliver,  148  U.  S.  664 ;  Blatchfosd, 
.,  1893, 

4.  Husband's  Bight  of  Action  for  Death  of  Wife.— The  Married 
Women's  Act  of  Arkansas  does  not  affect  or  in  any  way  limit  the  ri^lit  of  a 
husband  to  bring  an  action  and  recover  damages  for  the  negligent  killing  of 
his  wife.  St,  Louis  Southwestern  By,  Co.  v.  Henson,  19  U.  S.  App.  169  (8th 
Cir.);  Sanborn,  J.,  1893. 

Husband  suing  for  wife's  death  caused  by  negligence  will  be  defeated  if  the  wife  is  guilty  of 
contributory  negligence.    Chicago,  B.  &  Q.  R.  R.  Co.  v.  Honey,  63  F.  R.  44. 

5.  His  Liability  for  her  Paraphernal  Property.— The  liability  of  a  hus- 
band to  his  wife. for  her  paraphernal  property,  secured  bv  legal  mortgage  of 
his  estate,  under  the  law  of  Louisiana,  is  extinguished  by  his  discharge  in 
bankruptcy ;  her  mortgage,  therefore,  cannot  attach  to  land  acquired  by 
him  after  tlie  discharge ;  and  a  subsequent  mortgage  from  the  husband 
may  set  up  the  discharge  in  bankruptcy  against  the  wife.  Fleitas  v.  Richard- 
son (No,  2),  147  U.  S.  550 ;  Gray,  X,  1893. 

6.  Wife's  Power  to  Contract— South  Carolina.— The  only  contract  which 
a  married  woman  in  South  Carolina  is  authorized  to  make  must  not  only 
relate  to  her  separate  estate,  but  it  must  be  in  regard  to  her  individual  prop- 
erty. And  the  burden  of  proof  is  upon  the  party  seeking  to  enforce  such  a 
contract.  American  Mortgage  Co,  of  Scotland,  Ltd. ,  v.  Owens^  25  U.  S.  App. 
659  (4th  Cir.) ;  Qoff,  J.,  1896. 

7.  Wife  may  Bind  Herself  to  a  Partition  by  Acquiescence.— At 
common  law  that  which  married  women  and  infants  and  others  under  dis- 
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ability  may  be  ooerced  by  law  to  do  they  may  do  with  binding  effect  by 
▼olimtary  act ;  therefore,  because  of  this  power  at  common  law  to  consent 
to  an  equal  partition  of  land  held  in  cotenancy,  made  b^  her  husband,  she 
ooold  estop  herself  in  pais  by  consenting  to  a  parol  partition  bv  her  husband, 
if  equal  and  fairly  made,  and  followed  by  long  possession  and  acquiescence 
because  such  partition  bound  her  husband  and  was  one  to  which  she  could 
have  be^i  coerced.  Berry  v.  Seatoell,  31  U.  S.  App.  80  (6th  Cir.) ;  Taft,  J., 
1805. 

&  Separate  Property  of  Wilb— Ohio.—In  Ohio  the  separate  property  of 
a  married  woman  is  not  chaijged,  either  in  law  or  in  equity,  by  her  contracts 
executed  previous  to  its  existence.  Ankeney  v.  Harmon,  147  U.  S.  118 ; 
Field,  J.,  1808. 

9.  Suits  by  Wilb  to  Beoover  Land— Evidenoe  Admissible.— Where  a 
suit  is  brought  in  Texas  by  a  married  woman  and  her  husband  to  recover 
possession  of  land,  her  separate  property,  from  one  claiming  to  hold  under  a 
deed  executed  bj^  the  husband  under  power  of  attorney  from  the  wife, 
and  the  petition  is  indorsed  with  a  notice  that  the  action  is  brought  as 
well  to  try  title  as  for  damages,  it  is  error  to  admit  in  evidence  against  the 
plaintifib  a  power  of  attorney  and  a  deed,  although  there  is  an  issue  as  to 
boundary  and  acquiescence  and  ratification.    Mexia  v.  Oliver,  148  U.  S.  664 ; 

BlATCHFORD,  J.,  1898. 

10.  Aotion  hv  Wife  against  Husband— New  York.— By  section  721  of 
Rev.  Stat. ,  the  laws  of  the  states  are  regarded  as  rules  of  decision  in  trials  at 
common  law  in  the  courts  of  the  United  States,  when  they  apply.  By  section 
450  of  New  York  Code  of  Civil  I^-ocedure,  the  husband  is  not  a  necessary 
party  to  an  action  for  damages  by  the  wife.  Hence,  a  woman,  a  citizen  of 
Canada,  ma^r  bring  an  action  in  the  United  States  Circuit  Court  of  New  York 
without  joining  her  husband  or  suing  by  her  prochein  ami.  Morning  Journal 
A890,  V.  Smith,  1  U.  S.  App.  270  (2d  Cir.) ;  Per  Cur.,  1892. 

11.  Bights  of  Action  by  Wife  as  Afi^cted  by  Statute  of  Limitations. 
—Under  section  4978,  of  the  Revised  Statutes  of  the  State  of  Ohio,  the  rights 
of  married  women  are  saved  for  ten  years  after  the  removal  of  the  disability 
of  coverture,  if  the  disability  continued  during  the  twenty-one  years ;  but 
where  the  disability  was  removed  more  than  ten  years  before  the  expiration 
of  the  twenty-oneyears,  the  saving  clause  has  no  possible  application.  Elder 
v.  McClaskey,  87  U.  S.  App.  1  (6th  Cir.) ;  Taft,  J.,  1895. 

12.  Wife's  liability  for  Costs— Texas.— A  married  woman  was  co-de- 
fendant in  an  action  of  trespass  to  try  title  in  Texas.  Her  interest  was  a 
community  interest  in  the  property  by  virtue  of  a  conveyance  to  her  husband. 
Held,  that  a  personal  judgment  in  damages  for  use  and  occupation,  and  for 
costs,  could  not  be  rendered  against  her.  Cooke  v.  Avery,  147  U.  S.  875 ; 
FuixxR,  C.  J.,  1803. 

13.  Action  by  Husband  for  Injuries  to  Wife.— In  Iowa,  as  at  common 
law,  a  husband  may  maintain  an  action  for  injuries  to  his  wife,  caused  by  a 
third  person,  for  loss  of  services,  and  such  third  person  may  defend  by  show- 
ing contributory  negligence  of  the  wife.  Chicago,  B,  <Sb  Q,  R.  Co.  v.  Honey, 
27  U.  S.  App.  196  (8th  Cir.);  Thayer,  J.,  1894. 

li  Property  of  Wife  not  Subject  to  Obligations  of  Husband— Con- 
stitutional.—The  act  of  the  legislature  of  Tennessee  of  March  26,  1879,  c. 
141,  providing  that  **the  rents  and  profits  of  any  property  or  estate  of  a 
married  woman,  which  she  now  owns  or  may  own  hereafter  .  .  .  shall  in  no 
manner  be  subject  to  the  debts  or  contracts  of  her  husband,  except  by  her 
consent,*'  does  not  take  away  or  infringe  upon  any  right  or  privilege  secured 
by  the  Constitution  of  the  United  States.  Baker^8  Executors  v.  Kilgore,  145 
U.  8.  487 ;  Harlan,  J.,  1892. 


15.  Wilb  has  no  Claim  for  Wages.— The  modem  statutes  do  not  give  the 
wife  a  l^gai  claim  upon  her  husband  or  his  estate  for  wages  for  performing 
23 
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her  domestic  duties  as  a  wife,  or  for  aiding  him  by  her  labor  in  any  business 
pursuit  he  may  engage  in.  The  transfer  of  property  bv  an  insolTent  hus- 
oand  to  his  wife  to  pay  for  such  services  is  without  consideration,  and  is  void 
as  against  the  creditors  of  the  husband.  Briitain  v.  Lohr,  12  U.  S.  App.  14^ 
(8th  Cir.) ;  Caldwell,  J.,  1893. 

16.  Married  Women  under  the  Tennessee  Statute.— There  is  nothing 
in  the  Tennessee  statute  of  limitations  (Ckxle  of  Tenn.,  §§  3466,  3469, 3451) 
that  will  prevent  a  married  woman  from  suing  at  any  time  during  her  dis- 
ability, her  husband  consenting  to  join  with  her,  and  she  need  not  sue  within 
one  year  after  the  right  of  action  accrued,  on  penalty  of  suspension  of  her 
right  of  suit  until  her  disability  be  removed.  Tiie  common-law  rule  which 
requires  the  joinder  of  husband  and  wife  in  a  suit  for  an  injury  to  the  person 
or  character  of  the  wife  has  not  been  affected  by  legislation  in  Tennessee. 
Fink  V.  Campbell,  87  U.  S.  App.  463  (6th  Cir.);  Lubton,  J.,  1895. 

17.  Bemedies  for  Injuries  to  the  Wife.— Two  separate  causes  of  action 
may  arise  firom  an  injury  to  the  person  of  the  wife,  one  for  the  injury  to  the 
wii!^,  and  the  other  for  damages  resulting  to  the  husband.  The  damages  are 
distinct  and  cannot  be  recovered  in  one  action.  The  husband  cannot  sue 
and  recover  damages  for  the  injury  sustained  by  the  wife.  To  recover  such 
damages  the  suit  at  common  law  must  be  in  the  name  of  husband  and  wife. 
BameCase. 

HYPOTHBCATIOMT. 

See :  Ships  and  Shippino,  164^168. 

HYPOTHETICAL  QUESTIOirS. 

See:  Evidbnce,  180. 
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See:  Railroads,  16. 

ILLEGAIi  CONTBACTS. 

See:  Contbactb,   135-188. 

ILLINOIS. 

Bee:  Advebse  Possession,  13. 
Boundary  Lines,  10. 
CJoNFLicT  OP  Laws,  5. 
Eminent  Domain,  13. 
Former  Adjudication,  31. 
Jury  and  Jury  Trial,  21. 
Nbgotiabis  Instruments,  16. 
Pleadinq  and  Practice,  57,  77. 
Statutes,  48. 
Taxation,  63. 
Trusts,  12. 
Usury,  4. 

IMMIGRATION. 

See:  Chinese,  10. 

Constitutional  Law,  4-10. 
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nannnTY. 

See :  Supreme  Coubt,  154. 
Witnesses,  16. 

IMPAIBINa  CONTRACTS. 

See :  Statutes,  18. 


See:  Witnesses,  25-81. 

TirPT.ngn  CONTRACTS. 

See:  Subett,  1. 

IMPOSTS. 

See:  Duties. 

IMPRISONMENT. 

See :  Criminal  Law,  130-121. 
Habeas  Cobpus^  20-21. 

IMPROVEMENTS 

See :  Pay  for :  Sales,  4. 

IMPUTATION. 

See :  To  Principal  of  Agent's  Knowledge  :  Agenoy,  1&-21. 

INCOME  TAX. 

See:  Constitutional  Law,  18. 
Taxation,  8,  5. 

INDEMNITY  GRANTS. 

See :  Public  Lands,  60. 


See :  Notice,  8. 

INDIANA. 

See:  Attachment,  8. 

BouNDABY  Lines,  12-18. 
Limitations  of  AcnoNS,  16. 
Statutes,  49. 
Taxation,  46. 
United  States,  11. 

INDIAN  CASES. 

See:CiBcuiT  Coubt,  20. 
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nroiAN  OOUBTS. 

See:  Circuit  Coubt  of  Appeals,  84,  160. 
Indians,  17. 

JUDQHENTB  AND  DECBEES,  22. 

INDIAN  NATIONS. 
See :  Criminal  Law,  1-3, 

INDIANS,  19. 

See  also :  Cherokee  Nation. 

Court  op  Claims,  15-17. 
Federal  Courts,  44. 

1.  Sorip  not  Title  to  Iiand.— Sioux.— Under  the  act  of  July  17,  1854, 
scrip  had  been  issued  to  a  half-breed  Sioux  Indian,  for  eighty  acres  of  land. 
This  was  afterwards  located  by  the  Indian*8  agent  on  the  land  in  oontrovezsj. 
After  this  had  been  done,  and  a  certificate  issued  by  the  United  States  Land 
Office,  the  oommissioner  cancelled  it,  having  discovered  that  the  scriphad 
been  duplicated  bj  an  order  of  the  commissioner  some  years  before.  Hdd, 
that  the  commissioner  had  the  power  to  cancel  the  location,  and  that  by  it 
no  title  passed  to  his  grantor.  The  acrip  and  its  location  were  not  the  legal 
title,  but  were  only  the  means  of  obtaining  it.  The  plaintiff,  therefore,  hav- 
ing no  more  than  an  equitable  title,  could  not  recover  except  on  prior  poeses- 
sion,  and  the  location  and  deed  were  only  valuable  as  evidence  explaining 
plaintiff's  entry  and  possession  and  good  faith.  Carter  v.  Ruddy,  15  U.  S. 
App.  129  (9th  Cir.) ;  McKenna,  J.,  1898. 

2.  Rights  of  Holders  of  Scrip  Certiflcates.— The  act  of  June  8, 1872,  c 
357,  17  Stat.  340  (Rev.  Stat.  U.  S.  2368),  "  to  perfect  certain  land  titles."  etc., 
was  intended  to  permit  a  purchaser  of  scrip  certificates  issued  under  the  act 
of  Dec.  19,  1854,  c.  7,  10  Stat.  U.  S.  598,  who  through  them  had  acqiured  an 
invalid  title  to  public  land,  to  perfect  that  title  by  compliance  with  the  terms 
of  such  later  statute.     Fee  v.  Brown,  162  U.  S.  602  ;  Brown,  J.,  1896. 

8.  Act  Dec.  19,  1854— Location  of  Land.— The  reservations  granted  by 
provision,  *'  first,"  in  section  1,  in  the  act  of  December  19,  1854,  c.  7. 10 
Stat.  U.  S.  598,  ''  to  provide  for  the  extin^uLshment  of  the  title  of  the  Chip- 
pewa Indians  to  the  lands  owned  and  claimed  by  them/*  etc.,  are  limited  to 
the  territory  ceded  by  the  Indians,  both  as  applied  to  Indians  of  pure  blood 
and  to  Indians  of  mixed  blood.    Same  Case, 

4.  Alienation  of  Lands. — ^The  scrip  ceilificates  issued  under  the  act  of  Dec. 
19,  1854,  c.  7, 10  Stat.  U.  S.  598,  **  to  provide  for  the  extinguishment  of  the  title 
of  the  Chippewa  Indians  to  the  lands  owned  by  them,*^  etc. ,  were  intended 
to  be  located  only  by  half-breeds  to  whom  they  were  issued,  and  patents  were 
to  be  issued  only  to  those  named  in  such  certificates ;  and,  consequently,  the 
right  to  alienate  the  lands  was  not  given  until  after  the  issue  of  the  patents. 
Same  Case. 

5.  Winnebagos— Powers  under  Allotment. — Congress  did  not  intend  to 
authorize  the  members  of  the  Winnebago  tribe  of  Indians,  to  whom  allot- 
ments of  land  have  been  made  in  severalty  under  the  act  of  February  21, 
1863,  12  Stat.  658,  c.  53,  and  the  act  of  February  8,  1887,  24  Stat  388,  c.  IW, 
te  lease  or  otherwise  dispose  of  their  right  to  use  and  occupy  the  lands  so  al- 
lotted to  them.  Congress  intended  to  nut  it  beyond  the  power  of  white  men 
to  secure  any  interest  whatever  in  lanos  situated  within  Indian  reservations 
that  might  be  allotted  to  Indians.  Beck  v.  FloumoyLive  Stock  A  A  £.  Co., 
27  U.  S.  App.  618  (8th  Cir.)  ;  Thayer,  J..  1894. 

6.  Winnebago  Indians— Effect  of  Act  of  February  18,  1887.— The 
power  of  the  Winnebago  Indians  to  deal  with  hmd  which  was  held  by  the 
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TTnited  States  in  trust  for  their  benefit  was  not  sensibly  enlarged,  nor  was 
the  restriction  against  alienation,  found  in  the  fifth  section  of  the  act  of 
Feb.  8, 1887,  removed.  Beck  v.  Floumoy  Live  Stock  <&  R.  E,  Co.,  27  U.  S. 
App.  618(8thCir.) ;  Thayer,  J.,  1894. 

7.  Ottawas— Act  of  Febniary  23, 1867.— The  treaty  of  February  23, 1867, 
15  Stat.  513,  with  the  Ottawas  and  other  Indians,  introduced  the  limit  of 
minority  upon  the  inalienability  of  lands  patented  to  a  minor  allotter,  in  that 
respect  changing  the  provisions  of  the  treaty  of  July  16,  1862, 12  Stat.  1287  ; 
and  this  limitation  was  applicable  to  lands  then  patented  to  minors  imder 
the  treaty  of  1867,  and  cut  off  the  right  of  guardians  to  dispose  of  their  real 
estate  during  their  minority,  even  under  direction  of  the  court  of  the  state  in 
which  the  lajid  was  situated.  Wiggan  v.  ConoUy,  168  U.  S.  57 :  Brewer,  J.. 
1896, 

t  Act  of  February  8.  1887,  Construed.— The  act  of  February  8, 1887, 
which  confers  citizensnip  on  the  Puyallup  Indians,  does  not  emancipate 
them  from  all  control,  or  abolish  the  reservations,  or  confer  upon  them  the 

S>wer  of  alienating  their  lands.    EelU  v.  Rosa,  29  U.  S.  App.  59  (9th  Cir.) ; 
cKenna,  J.,  1894. 

9.  Ghootaws  are  a  State.— The  political  departments  of  the  United  States 
Government  by  treaties,  by  acts  of  Congress,  and  by  executive  action,  have 
always  recognized  the  Choctaw  Nation  **  as  a  state,  as  a  distinct  political 
flociety,  separated  from  others,  capable  of  managing  its  own  affairs,  and 
governing  itself,"  and  the  coiurts  are  bound  by  these  acts  of  the  political  de- 
partments of  the  Government.  Tfiebo  v.  Choctaw  Tribe  of  Indiana,  27  U.  S. 
App.  657  (8th  Cir.) ;  Caldwell,  J.,  1895. 

10.  Not  a  Sovereign,  but  Domestio  State.— The  Choctaw  Nation  is  not  a 
sovereign  state,  but  a  domestic  and  dependent  state,  subject  to  the  jurisdic- 
tion and  authority  of  the  United  States.  The  United  States  may,  therefore, 
authorize  suits  te  be  brought  against  it,  but  only  in  cases  where  the  subject- 
matter  of  the  controversy  is  particularly  specified,  and  is  of  such  a  nature 
that  the  public  interests  as  well  as  the  interests  of  the  nation  seem  to  require 
the  exercise  of  the  jurisdiction.    Same  Case, 

11.  ActFebmary  28,  I89I9  Construed.- By  the  act  of  February  28,  1891, 
26  Stat.  794,  c.  ^,  power  was  conferred  upon  the  Secretary  of  the  Interior 
to  prescribe  regulations  and  conditions  for  the  leasing  of  land  allotted  to 
the  Indians  under  the  previous  act  of  February  8,  1887,  whenever  by 
reason  of  "  age  or  other  disability  "  the  allottee  was  not  able  to  occupy  or 
improve  the  land  assigned  to  him  with  benefit  to  himself.  This  is  a  legisla- 
tive declaration  that  Congress  did  not  intend,  by  any  previous  statute,  to 
authorize  the  leasing  of  any  lands  that  might  be  assigned  to  Indians  to  be 
held  by  them  in  severalty.  Beck  v.  Floumoy  Live  Stock  A  R,  E.  Co.,  27 
U.  S.  App.  618  (8th  Cir.) ;  Thayer,  J.,  1894. 

12.  Grant  of  Iiand— Treaty  of  Prairie  du  Chien.— The  permission  of  the 
President  of  the  United  States  to  a  deed  of  lands  conveyed  oy  the  treaty  of 
Prairie  du  Chien,  required  to  be  given  in  order  to  make  the  deed  valid,  may 
be  given  thirteen  years  after  the  execution  of  the  deed,  although  the  grantee 
has  died  in  the  meantime,  provided  that  no  third  parties  have,  in  the  mean- 
while, legally  acquired  an  interest  in  the  land,  and,  if  ^ven  then,  makes 
the  title  perfect,  which  before  that  time  had  been  impertect.  Pickering  v. 
Lomax,  145  U.  S.  810;  Brown,  J.,  1892. 

13.  Shawneee— Damages  for  Fraudulent  Sale  of  Lands.— The  United 
States  having  undertaken  by  treaty  to  '*  expose  to  public  sale  to  the  highest 
bidder"  the  lands  ceded  to  them  by  the  Shawnees,  and  having  disposed  of  a 
large  part  of  the  same  at  private  sale,  were  thereby  guilty  of  a  violation  of 
trust ;  and  as  all  public  lands  of  tlie  United  States  were  made  open  to  entnr 
and  sale  at  $1.25  an  acre,  the  measure  of  damages  for  the  violation  is  the  dif- 
ference between  the  amounts  realized,  and  the  statutory  price,  with  interest. 
U.  S.  V.  Blackfeathtr,  155  U.  S.  180 ;  Brown,  J.,  1894. 
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14.  Inoorporationof  Shawnees  and  C3ierokee8.^The  Cherokees  agreed 
with  the  Shawnees,  by  authority  of  act  of  October  1, 1890,  o.  1249,  26  SUt. 
636,  that  the  Shawnees,  in  consideration  of  a  sum  paid  by  them,  shall  become 
incorporated  and  form  part  of  the  Cherokees,  with  all  the  rights  and  privileges 
of  native  Cherokees.  This  stipulation  secured  to  the  Shawnees  equal  rights 
in  the  conmion  property  of  tlie  Cherokee  Nation,  namely,  the  reservation  and 
outlet  as  well  as  all  profits  and  proceeds  thereof.  Cherokee  Nation  v.  Black" 
feather,  155  U.  S.  218;  Breweb,  J.,  1894. 

15.  Distribution  of  Money  Awarded.— The  distribution  of  the  amount  of 
money  awarded  to  the  Indians,  being  a  question  of  law,  is  to  be  settled  by 
the  court,  but  as  the  facts  are  not  presented  in  an  authoritative  form,  the 
Supreme  Court  acquiesces  in  the  suggestion  of  the  court  below  that  it  be 
desdt  with  by  the  authorities  of  the  Crovermnent.  Phineas  Paw-To-Fte  v. 
U,  S.  ;  Pottatoatomie  Indians  of  M.  &  L  v.  U.  S.,  148  U.  S.  691 ;  Shirks,  J., 
1893. 

16.  Cherokees  and  Delawares— Treaty  Coalescing  them  into  One.— 

The  Cherokees  and  the  Delawares,  having  entered  intx)  a  contract,  in  pur^ 
suance  of  the  treaty  of  July  19,  1866,  14  Stat.  799,  between  the  U.  S.  and  the 
Cherokee  Nation,  whereby  it  was  agreed  that,  on  the  fulfilment  bv  tibe  Del- 
awares of  the  stipulations  on  their  part  contained  in  said  contract,  all  the  mem- 
bers of  that  tribe  should  become  members  of  the  Cherokee  Nation,  with  the 
same  rights  and  immunities  and  the  same  participation  in  the  national  funds 
as  native  Cherokees,  were  entitled  to  equal  rights  in  the  lands  of  that  nation, 
and  their  proceeds.  Cherokee  Nation  v.  Joumeycake,  165  U.  S.  196 ;  Brkwer, 
J.,  1894. 

17.  Jurisdiction  of  Indian  Courts.— The  judicial  tribunals  of  the  Indian 
nations  have  exclusive  jurisdiction  in  all  civil  and  criminal  cases  arising  in 
the  Indian  country  in  which  members  of  the  Indian  nations,  by  nativity  or 
adoption,  are  the  only  parties.  The  judgments  of  these  courts  are  entitled 
to  the  same  credit  as  those  of  the  United  States  territorial  courts.  StcmtOey  v. 
Roberta ;  Atoka  Coal  and  Mining  Co.  v.  Hodges,  19  U.  S.  App.  467  (8th  Cir.); 
Sanbobn,  J.,  1894. 

18.  Cherokee— When  Amenable  only  to  Courts  of  Nation.— A  member 
of  the  Cherokee  Nation,  committing  adultery  with  an  unmarried  woman 
within  the  limits  of  its  territory,  is  amenable  only  to  the  courts  of  the  nation. 
In  re  Mayfield,  Petitioner,  141  U.  S.  ia7 ;  Brown,  J.,  1891. 

The  treaties  and  statutes  In  relation  to  the  Cherokee  Nation  give  their  courts  general  jurisdic- 
tion of  aU  controversies  when  members  of  that  nation  are  the  only  parties  to  the  proceedings. 
Btandley  ▼.  Roberts,  59  F.  R.  845. 

19.  Extinguishment  of  Reservation  at  Sanlte  Ste.  Marie.— The  Indian 
reservation  at  Saulte  Ste.  Marie,  under  the  treaty  of  June  26, 1820,  with  the 
ChippewaA,  continued  until  extinguished  by  the  treaty  of  August  2,  1855 ; 
and  upon  the  extinguishment  of  the  Indian  title  at  that  time  the  lauid  in- 
cluded in  the  reservation  was  made,  by  §  10  of  the  act  of  September  4,  1841, 
not  subject  to  pre-emption.  Spalding  v.  Chandler,  160  U.  S.  894 ;  WmXB,  J., 
1896 

INDIAN  BESEBVATIONS. 

See :  Taxation,  22. 

INDIAN  TERBITOBY. 

See:  AcnoN,  Right  of,  6. 
Chattel  Mortqaoes,  5. 
Circuit  Court  op  Appeals,  162. 
Criional  Law,  62. 
Federal  Courts,  23. 
Jury  and  Jury  Trial,  5,  27. 
NEQLiaENCE,  8, 15,  26,  31,  84,  85, 182. 
Plbadino  and  Practice,  84, 139, 
Railroads,  52. 
Territories,  4-6. 
Trial,  40-41. 
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INDICTMENT,  14« 

See  also:  Cbdonal  Law,  5^-65. 

Interstate  Commerce,  8. 
Removal  op  Causes,  7. 
Trial,  13, 86. 

I.  ESSENTIALS,  1-3. 

n.  SUFFICIENCY,  4r-7. 
m.  DEFECTIVE,  8-9. 
IV.  FOR  PERJURY,  10-11. 

V.  GENERALLY,  12-24. 

L  ESSENTIALS,  1-8. 

1.  Enowin^y  and  WilftQly  Assaulting  an  Officer  .—An  indiotment 
under  Bev.^tat.,  §5398,  against  one  who  *'  knowingly  and  wilfully  "  afisaults 
an  officer  who  is  about  to  serve  any  warrant  or  process,  must  allege  sicenier 
respecting  the  character  of  the  officer  and  his  official  duty.  Blake  y.  U.  S., 
33  U.  S.  App.  876  (1st  Cir.);  Putnam,  J.,  1895. 

2.  Obaoene  Hatter  may  be  Omitted  from  Indictment.— The  omission 
from  the  indictment  of  indecent  and  obecene  matter,  alleged  as  not  proper 
to  be  spread  upon  the  records  of  the  court,  provided  the  crune  charged  is  so 
described  as  reasonably  to  inform  the  accused  of  the  nature  of  the  charge 
sou^t  to  be  established  against  him,  is  not  fatal.  Itosen  v.  U,  S.,  161  U.  S. 
29;  Haalan,  J.  (WmxB,  Shiras,  JJ.,  Dist.),  1896. 

• 

8.  For  an  Ofibnce  against  a  Government  Officer.— An  indictment 
against  a  person  for  corruptly  or  by  threats  or  force  endeavoring  to  influence, 
intimidate,  or  impede  a  witness  or  officer  in  a  court  of  the  United  States  in 
the  discharge  of  his  duty,  must  charge  knowledge  or  notice,  or  set  out  facts 
that  show  knowledge  or  notice,  on  the  part  of  the  accused,  that  the  witness 
or  officer  was  such.  PettUxme  v.  U.  S.,  148  U.  S.  197  ;  Fuller,  C.  J.  (Brewer, 
Browk,  JJ.,  Dist),  1893. 

II.  SUFFICJIENCY,  4-7. 

4.  Where  the  Allegations  are  Sufficient.— The  omission,  in  an  indict- 
ment for  violating  the  act  against  using  the  post-office  for  fraudulent 
schemes,  to  state  the  names  of  the  parties  intended  to  be  defrauded,  and  the 
names  and  addresses  on  the  letters,  is  satisfied  by  the  allegation,  if  true,  that 
such  names  and  addresses  are  to  the  jury  unknown.  Durland  v.  17,  S.,  161 
U.  S.  306 ;  Brewer,  J.,  1896. 

5.  Insufficiency  of  Indictment. — ^The  misappljine  the  funds  of  the  bank 
hj  the  president,  under  section  5209  of  the  Revised  Statutes,  is  not  suffi- 
cientlv  set  forth  in  an  indictment  alleging  that  the  defendant  procured 
wortmess  notes,  and  not  alle^pig  that  they  were  procured  with  the  funds  of 
the  bank,  nor  stating  who  discounted  them,  nor  how  applied,  nor  amount 
obtained,  nor  the  sum  wilfully  misapplied.  Batchdor  v.  IL  S,,  156  U.  8.  426 ; 
Gray,  J.,  1895. 

6.  Sufficiency  is  a  Question  for  the  State  Court.— Whether  an  indict- 
ment in  a  state  court  is  sufficient  in  its  description  of  the  de^ee  of  the 
offence  charged  is  a  matter  for  the  state  court  to  determine,  and  its  decision 
in  that  respect  presents  no  Federal  question.  Moore  v.  Missouri,  159  U.  S. 
673 ;  Fuller,  Cf.  J.,  1895. 

7.  Inmiaterial  Variation  in  Name. — Defendant  was  indicted  under  the 
name  of  W.  J.  Faust,  and  entered  a  plea  of  misnomer,  his  name  being  W.  J. 
Foost.  The  plea  was  overruled.  £teld,  no  error.  Fatiat  v.  United  States^ 
168  U.  S.  452 ;  SmRAS,  J.,  1896. 
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in.  DEFECTIVE,  8-9. 

8.  Where  Defective. — A  count  in  an  indictment  which  charges  that  the  ac- 
cused, '*  bein^  then  and  there  an  assistant,  clerk,  or  employe  in,  or  connected 
with,  the  busmess  or  operations  of  the  United  States  post-office  in  the  City  of 
Mobile,  did  embezzle  a  sum  of  money  of  the  United  States,  the  said  monej 
being  the  personal  property  of  the  United  States,"  is  defective  in  that  it  does 
not  further  allege  that  such  sum  came  into  his  possession  in  that  capacity.  The 
count  being  demurred  to,  and  the  demurrer  having  been  overruled,  the  ob- 
jection is  not  covered  by  Rev.  Stat.,  §  1025,  and  is  not  cured  by  verdict 
Moore  v.  U.  5.,  160  U.  S.  268  ;  Brown,  J.,  1895. 

9.  Not  Defective  where  it  Substantially  Follows  the  Section.— Under 
section  5398  of  the  Rev.  Stat.,  an  indictment  need  not  set  out  every  allega- 
tion in  specific  terms.  It  is  sufficient  if  it  follow  substantially  the  language 
of  the  section.    Blake  v.  U.  S.,^  U.  S.  App.  876  (1st  Cir.) ;  Putnam,  J.,  1895. 

rV.  FOR  PERJURY,  10-11. 

10.  Feijurv'— Indictment  must  Set  forth  Offi^noe.— The  provision  in  Rev. 
Stat.,  §  1025,  is  not  to  be  interpreted  as  dispensing  with  the  requirement  in 
g  5396  that  an  indictment  for  perjury  must  set  forth  the  substance  of  the 
offence  charged.    Markham  v.  u,  S.,  160  U.  S.  319 ;  Hablam,  J.,  1895. 

11.  For  Feijiuy— Sufficient  Specification  of  Officer  Administeiing 
Oath. — An  indictment  for  perjury  in  making  a  deposition  before  a  special  ex- 
aminer of  the  Pension  Bureau,  which  charees  the  oath  to  have  been  wilfully 
and  corruptly  taken  before  a  named  specis3  examiner  of  the  Pension  Bureau 
of  the  Umte^  States,  there  and  then  a  competent  officer,  and  having  lawful 
authority  to  administer  said  oath,  is  sufficient  to  inform  the  accused  of  the 
official  character  and  authority  of  the  officer  before  whom  the  oath  was 
taken.    Markham  v.  U.  S.,  160  U.  S.  819 ;  Harlan,  J.,  1895. 

V.  GENERALLY,  12-14. 

12.  Election  of  One  of  Two  Charges.— When  two  counts  in  an  indictment 
for  murder  differ  from  each  other  only  in  stating  the  manner  in  which  the 
jiiurder  was  committed,  the  (question  whether  the  prosecution  shall  be 
compelled  to  elect  imder  which  it  will  proceed  is  a  matter  within  the  dis- 
cretion of  the  trial  court.    Pierce  v.  U.  5.,  160  U.  S.  855  ;  Brown,  J.,  1896. 

18.  Wot  always  Beqnired  by  Due  Process.— The  words  "due  pro- 
cess of  law  ^  do  not  require  an  indictment  by  grand  jury  in  a  state  whose 
constitution  authorizes  prosecution  by  information.  McNulty  v.  Cali" 
fomia.  149  U.  S.  645  ;  Fuller,  C.  J.,  1898 ;  Vincent  v.  California,  149  U.  a 
648. 

14.  When  Bill  of  Particulars  will  be  Allowed.— The  accused  may  apply 
to  the  court  before  the  trial  is  entered  upon  for  a  bill  of  particulars,  showmg 
what  parts  of  the  paper  would  be  relied  on  by  the  prosecution  as  being  ob- 
scene, lewd,  and  lascivious,  which  motion  will  be  granted  or  refused,  as  the 
court,  in  the  exercise  of  a  sound  legal  discretion,  may  find  necessary  to  the 
ends  of  justice.  Rosen  v.  U.  S.,  161  U.  S.  29  ;  Harlan,  J.  (Shiras,  White, 
JJ.,  Dist.),  1896. 

INFANTS. 

Bee :  NEOLiaENCB,  62, 103. 
Parties,  22. 
Statutes,  48. 
Trusts,  18. 
Witnesses,  9. 

INFLUENCE. 

See :  Removal  of  Causes,  8. 
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INFOBMATION  Ain>  BEUEF. 

See :  PLEADma  and  Practice,  83,  98. 

INFBIiraEMENT. 

See :  Circuit  Court,  12. 
Copyright,  3. 
Patents,  175-321. 
Trade  Mark,  22-26. 

INJUNCTION,  88. 

See  alao :  Circuit  Court  of  Appeals,  69,  81,  86, 109. 
Eminent  Domain,  15. 
Equity,  42. 

Judgments  and  Decrees,  50. 
Mandamus,  14. 
National  Banks.  6. 
Patents,  29(^-821. 
Pleading  and  Practice,  96. 
Public  Lands,  14-15. 
Railroads,  55,  62. 
Taxation,  53. 
Trade-mark,  30-^. 

I.  WHEN  GRANTED,  1-19. 
n.  WHEN  REFUSED,  20^-82. 
m.  GENERALLY,  33-^. 

I.  WHEN  GRANTED,  1-19. 

1.  Ii^jimctioiis — w  nen  Granted. — Special  injunctions  to  prevent  wrongs 
which,  if  consommated,  could  be  otherwise  dealt  with  by  the  courts  should 
be  granted  only  in  extreme  cases.  Arthur  v.  Octkes,  24  U.  S.  App.  240  (7th 
Cir.);  Haralan,  J.,  1894. 

2.  An  Owner  by  Adverse  Possession  is  Entitled  to  Ipjnnetion  against 
other  Claimants. — When  one  ha»  acquired  complete  title  by  adverse 
possession,  he  has  a  right  to  have  that  title  declared  by  a  court  of  equity  and 
to  have  psjties  claiming  through  a  former  owner  enjoined  from  asserting 
title  to  premises  so  acquired.  Sharon  v.  Tucker,  144  U.  S.  533 ;  Field,  J., 
1892 ;  SteUtoagen  v.  Tucker,  144  U.  S.  548 ;  Field,  J.,  1892. 

See  Walker  v.  Converae,  148  HL  088. 

8.  Against  Commissioners  Acting  under  State  Statutes.— A  railroad 
corporation,  having  built  its  road  along  the  shore  of  a  harbor,  below  high- 
water  mark,  claiming  under  its  charter  the  right  to  do  so  and  the  ownership 
of  the  adjacent  lands  under  tide  waters  of  the  harbor,  cannot  maintain  a  bill 
in  equity  to  restrain  a  board  of  commissioners  from  establishing,  pursuant 
to  the  statutes  of  the  state,  a  general  system  of  harbor  lines  in  the  harbor 
and  from  filing  a  plan  thereof.  Prosser  v.  Northern  P.  R.,  152  U.  S.  59 ; 
Gbat,  J.,  1894. 

4.  Qranted  when  no  Legal  Remedy  Exists.— By  the  combination  of 
certain  persons,  citizens  of  the  U.  S.,  a  British  steamer  was  unable  to  obtahi 
a  crew,  and  was  thus  prevented  from  sailing.  Held,  that  the  Circuit  Court 
properly  maintained  a  bill  for  an  injunction  filled  by  the  owners  and  mana- 
gers of  the  ship,  on  the  ground  that  the  threatened  dmnages  were  irremedi- 
able at  law,  and  to  prevent  multiplicity  of  actions.  Hagan  v.  Blindell,  13 
U.  S.  App.  354  (5th  Cir.) ;  TOULMIN,  J.,  1893.  Followed  in  Pidcock  v.  Har- 
rington, 64  F.  R.  822, 

A  court  of  equity  has  full  juriedlction  to  restrain  the  formation  and  execution  of  a  conspiracy 
amoDK  the  employ^  of  a  railroad  company  to  leave  its  employ  with  the  intent  to  injure  its 
property.    Farmers'  Loan  A  Trust  Co.  v.  Northern  Pacific  Ry.  Co.  et.  al.,  60  F.  R.  810. 
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5.  By  Gamisliee  against  Gkumishor.— A  garnishee,  debtor  to  the  prmci- 

§al  defendant  in  a  definite  amount,  and  also  creditor  of  such  pnncipal 
efendant  bv  way  of  unliquidated  damages  for  breach  of  contract,  can,  after 
an  order  at  law  subjecting  the  defined  indebtedness  to  the  payment  of  the 
garnishor,  restrain  the  garnishor,  whose  rights  never  rise  above  or  extend 
beyond  those  of  his  debtor,  from  enforcing  such  payment,  until  the  unliqui- 
dated damages  due  to  the  garnishee  can  be  ascertained  and  set  off  against 
it,  when  such  debtor  is  insolvent  and  a  non-resident.  North  Chicago  B,  R. 
Co.  V.  St.  Louis  O.  &  S.  Co,,  152  U.  S.  596  ;  Jackson,  J.,  18W. 

6.  Is  within  Disoretion  of  Jud^e.— The  granting  or  refusing  a  motion 
for  a  preliminarv  injunction  by  a  judge  of  a  Federal  court  involves  the  exer- 
cise of  his  souna  judicial  discretion,  and  the  decree  will  not  be  set  aside  on 
appeal  unless  it  appears  that  the  discretion  to  grant  or  withhold  the  order 
has  been  improvidently  exercised.  Duplex  Press  Co.  v.  Campbell  Press  Co., 
87  U.  S.  App.  250  (6th  Cir.);  Tapt,  J.,  1895. 

7.  Function  of. — An  injunction  will  not  be  used  to  take  property  out  of  the 
possession  of  one  party  and  put  it  into  that  of  another.  The  function  of  an 
mjunction  is  to  afford  preventive  relief,  not  redress  alleged  wrongs  which 
have  been  already  committed.  Lacassagne  v.  Chapuis,  144  U.  S.  119; 
BULTCHPORD,  J.,  1892. 

*  8.  May  Prevent  Interference  with  State  Control.— A  court  of  eauity 
has  jurisdiction  over  a  bill  filed  by  a  state  to  prevent  interference  with  its 
control  of  the  mining  of  phosphate,  rocks,  and  deposits  in  navigable  streams 
within  its  territory.  Coosaw  Mining  Co.  v.  South  Carolina,  144  U.  S.  550 ; 
Harlan,  J. 

9.  To  Prevent  Trespass  and  Destruction.— Equity  will  restrain  by  in- 
junction employes  from  destroying  property  and  committing  continuous  tres- 
pass, the  remedy  at  law  being  inaoequate.  Arthur  v.  Oakes,  24  U.  S.  App. 
240  (7th Cir.);  Harlan,  J.,  1894. 

10.  To  Prevent  Breach  of  Trust. — A  court  of  equity  has  jurisdiction  to 
prevent  a  threatened  breach  of  trust  in  the  misapplication  or  diversion  of 
the  funds  of  a  corporation  bv  illegal  payments  out  of  its  capital  or  profits. 
Pollock  V.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429 ;  Fuller,  C.  J. 
(White,  Harlan,  JJ.,  Dist.),  1895  ;  Hyde  v.  Continental  Trust  Co.,  157  U.  S. 
654 ;  Fuller,  C.  J.  (White,  Harlan,  J  J.,  Dist.),  1895. 

11.  To  Restrain  Unlawftil  Mining.— Where  the  title  to  a  strip  of  land 
between  two  adjoining  tracts  was  in  dispute,  but  the  land  had  been  in  the 
possession  of  N.  for  some  time,  and  T.  seized  it  and  began  to  mine  talc 
thereon,  an  injunction  was  properly  granted  to  restrain  further  mining,  and 
an  order  made  for  the  trial  of  title  by  an  ejectment  suit  in  which  N.  diould 
be  defendant.  Thomas  v.  Nantahala  M.  db  T.  Co.,  8  U.  S.  App.  429  (4th 
Cir.);  Morris,  J.,  1893. 

12.  To  Prevent  Multiplicity  of  Actions. — ^In  a  suit  brought  by  a  railroad 
company  to  restrain  a  shipper  from  bringing  separate  actions  under  the 
Texas  law  (Rev.  Stat.  4257),  before  a  justice  of  the  peace  for  eveir  car-load 
overcharged,  the  bill  alleging  that  the  railroad  company  had  a  good 
defence  to  all  such  suits,  and  that  its  rates  were  a  just,  necessary,  and 
wholesome  discrimination,  an  issue  of  fact  is  presented,  to  be  solved  by  tak- 
ing testimony,  and  such  a  bill  will  withstand  a  demurrer,  except  as  to  suits 
already  begun.  Texa^  &  Pacific  Ry.  Co.  v.  Kuteman,  13  U.  S.  App.  99  (5th 
Cir.);  McCoRMiCK,  J.,  1893. 

13.  When  Title  is  in  Dispute->May  Sometinies  be  Granted.-'When 

a  court  of  equity  is  satisfied  that  irreparable  injuries  may  be  occasioned  to  a 
structure  (a  bridge  over  a  navigable  river  within  the  linaits  of  the  state)  by 
careless  or  wanton  action  on  the  part  of  navigators,  the  ordinary  rule  that 
the  court  will  not  act  where  there  is  a  dispute  about  the  title  or  tlie  extent  of 
the  legal  rights  of  the  parties  does  not  apply,  but  it  may  gjant  relief  by 
injunction  before  a  trial  at  law.  Te.ras  <fc  Pacific  Ry.  Co.  v.  Interstate  Trans. 
Co.,  155  U.  S.  585 ;  Shiras,  J.,  1895. 
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14.  Aminst  State  OfQ.oer . — ^Injunctions  will  lie  to  prevent  a  state  officer  from 
performing  an  official  act  directed  by  an  unconstitutional  statute  of  the 
state.    Gregg  v.  Sanford,  28  U.  S.  App.  813  (3d  Cir.);  Acheson,  J.,  1895. 

15.  Injxmctioii  not  BefuBed  on  Side  Issues.— A  railroad  company  sold 
one-fourth  interest  in  certain  cars  to  a  car  company,  and  leased  the  remain- 
ing three-fourths  interest  in  the  cars  to  the  car  company  and  made  a  con- 
tract with  said  company  for  the  operation  of  the  cars,  with  a  division  of 
profits.  According  to  the  contract,  the  railroad  company  might  terminate 
the  lease  and  should  then  pay  the  car  company  for  ite  interest  in  the  cars. 
The  railroad  com^ny  terminated  the  lease,  but  did  not  pay  for  car  com- 
pany's interest.  The  railroad  company,  being  sued  at  law  for  such  interest 
m  the  cars,  tried  to  enjoin  the  prosecution  of  such  action  on  the  ground 
that  the  car  company  had  not  fairly  divided  the  profits.  But  as  the  various 
branches  of  the  contract  were  distinct  they  could  not  do  it,  Pullman's 
PtUace  Car  Co,  v.  Chicago ,  M,  db  St  Paul  Ry,  Co.,  9  U.  8.  App.  559  (7th 
Cir.) ;  Jenkins,  J.,  1893. 

16.  What  is  Decided  by  Interlocutory  Injunction.— Courts  of  equity, 
when  they  grant  the  temporary  relief  afforded  by  interlocutory  injunctions, 
are  not  to  be  regarded  as  in  any  manner  forestalling  the  mial  action  of 
courts  of  law  on  the  questions  involved.  In  doing  so  they  simply  ad- 
judge that  the  plaintiff  presents  such  a  case  as  justifies  the  court  in  preserv- 
mg  the  status  quo  until  a  court  of  law  has  determined  tlie  real  merits  of  the 
oontrovers^r.  in  such  mattei*s  the  plaintiff  is  not  required  to  make  out  such 
a  case  as  will  entitle  him  to  a  decree  in  his  favor  on  final  hearing.  If  the 
mischief  complained  of  is  irremediable  and  destroys  the  substance  of  the 
property,  such  as  cutting  of  timber,  etc.,  an  injunction  restraining  such  acts 
will  issue.    Buskirk  v.  King,  25  U.  S.  App.  607  (4th  Qr.);  Gopf,  J.,  1896. 

17.  Beview  of  Interlocutory  Order  for.— The  review  of  an  interlocutory 
order  for  an  injunction  cannot  be  converted  into  a  review  of  the  final  adju- 
dication upon  which  it  is  based.  But  the  Circuit  (Ik>urt  of  Appeals  may  re- 
examine rulings  of  the  lower  court,  if  it  feels  constrained  to  adopt  the  ruungs 
of  such  court.  AmerUxin  Paper  PaU  and  Box  Co,  v.  National  F,  B,  & P,  Co., 
1  U.  S.  App.  283  (2d  CJir.) ;  SmPMAN,  J.,  1892. 

18.  When  Preliminary  is  Properly  Awarded.— One  railroad  company 
filed  a  bill  in  ec^uity  against  another  railroad  company  to  recover  tracts  of 
land  divided  into  three  classes.  A  commissioner  was  appointed  by  the 
parties  to  sell  the  land  i)ending  the  suit,  and  to  hold  the  proceeds  until  final 
determination  of  the  suit.  The  bill  was  dismissed  as  to  the  one  class  of  the 
land.  Held,  that  on  the  bringing  of  a  new  suit,  a  preliminary  injunction 
restraining  the  commissioner  from  paying  over  money  realized  from  lands 
still  in  dispute,  and  appointing  him  receiver  thereof,  should  be  granted.  8t» 
Paul,  Minneapolis  <fe  Manitoba  Ry.  Co.  v.  Northern  Pacific  R.  R.  Co.,  4  U.  S. 
App.  149  (8th  Cir.) ;  Shiras,  J.,  1892. 

19.  Any  one  having  Notice  may  T3e  Punished  for  Violation.— It  is  not 
necessary  that  one  should  be  a  part^  to  a  suit  in  which  an  injunction  issues 
in  order  to  render  him  liable  to  punishment  for  violation  of  it,  but  it  is  suffi- 
cient that  he  has  actual  notice  that  the  order  has  been  made,  to  make 
him  liable  to  punishment  if  he  aids  in  violating  the  injunction.  Lennon 
▼.  LoAre  Shore  <fe  M.  S.  Ry.  Co.,  22  U.  S.  App.  561  (6th  Cir.);  Severens, 
J.,  1896. 

n.  WHEN  REFUSED,  20-32. 

SO.  Kot  Q-ranted,  when  Adequate  Remedy  at  Law.— A  bill  was  filed 
against  a  railroad  company  in  Missouri  by  the  owner  of  a  building  on  a 
public  street  in  St.  Louis,  to  enjoin  the  laying  of  tracks  for  steam  cars.  Bill 
set  forth  the  injuries  that  woula  result  to  the  complainant's  building,  but  did 
not  demand  compensation.  The  statutes  of  Missouri  provide  for  the  assess- 
ment of  compensation  for  the  taking  of  property  for  public  use.  Held,  the 
complainant  nad  an  adeqate  remedy  at  law  for  the  injuries  complained  of 
and  was  not  entitled  to  the  relief  prayed  for.  Osborne  v.  Mo.  Pac.  Ry.  Co,^ 
147  U.  S.  248  ;  Fuller,  C.  J.,  1893. 
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21.  Not  Issued  when  Law  Affords  a  Bemedy.— An  injunction  will  not 
be  granted  in  case  of  breach  of  contract  whereby  the  defendant  agreed  to 
use  certain  hotel  registers,  for  a  certain  period,  as  the  plaintiff  has  a  com- 
plete and  adequate  remedy  at  law.  James  T,  Hair  Co.  v.  Huckins^  12  U.  S. 
App.  859  (8th  Cir.) ;  Caldwell,  J.,  18»8. 

22.  Not  to  Continue  Personal  Service.— Under  no  circumstance  will  a 
court  of  equity  grant  an  injunction  to  restrain  one  nerson  from  leaving  the 

g^rsonal  service  of  another.    Arthur  v.  Oakes,  24  U.  S.  App.  242  (7th  Cir.); 
▲RLAN,  J.,  1894. 

28.  To  Proving  Breaoh  of  Contract. — An  injunction  will  be  granted  to 
restrain  a  conspiracy  to  violate  a  contract  of  service  on  the  part  of  the 
employes  when  the  threatened  injury  would  probably  be  beyond  the 
common-law  remedy.    Same  Case. 

24.  Will  not  Comi>el  Performance  of  Contract.— Whilst  a  court  of  equity 
will  restrain  by  injunction  the  violation  of  a  contract  between  employer  and 
employ^  as  to  personal  service,  nevertheless  it  will  not  compel  affirmative 
performance  by  either  party  of  the  terms  of  the  contract.    Same  Case. 

25.  Siip|reme  Court  may  not  be  Enjoined.— An  injunction  operating  to 
restrain  the  enforcement  of  the  decree  of  the  Supreme  Court  of  the  United 
State4i  and  set  at  naught  its  mandate  should  be  dissolved.  Gordon  v.  yew- 
man,  28  U.  S.  App.  660  (5th  Cir.) ;  White,  J.,  1894. 

26.  When  State  Courts  may  not  be  Enjoined.— No  injunction  can  be 
issued  by  the  courts  of  the  United  States  against  officers  of  a  state,  to  restrain 
or  control  the  use  of  property  already  in  the  possession  of  the  state,  or  of 
money  in  its  treasury  wlien  the  suit  is  commenced ;  or  to  compel  the  state 
to  perform  its  obligations ;  or  where  the  st^ite  has  otherwise  sucn  an  interest 
in  the  object  of  the  suit  as  to  be  a  necessary  party.  Belknap  v.  Schild.  161 
U.  S.  11 ;  Gray,  J.  (Harlan,  Field,  JJ.,  Diet.),  1896. 

27.  In  Case  of  Former  Adjudioation.— A  bill  in  equity  to  restrain  the 
enforcement  of  a  judgment  obtained  at  law  between  the  same  parties  and  in 
the  same  court,  upon  an  agreement  of  settlement  and  to  cancel  the  settle- 
ment for  fraud,  cannot  be  maintained  where  the  defence  of  fraud  was  open 
and  was  raised  in  the  action  at  law,  and  it  seems  even  though  the  court  had 
wrongly  refused  to  admit  evidence  of  fraud.  Edmanson  v.  Best,  18  U.  S. 
App.  28i8  (7th  Cir.) ;  Woods,  J.,  1893. 

28.  Cannot  Enjoin  Saloons  as  Nuisances.— A  railroad  corporation  cannot, 
by  the  general  principles  of  equity  jurisprudence,  or  by  the  provisions  of  the 
code  of  Washington  Territory,  maintain  a  suit  for  an  injunction,  as  for  a 
nuisance,  against  the  keex)ers  of  saloons  near  the  line  of  its  road,  at  which  its 
workmen  buy  intoxicating  liquors  and  get  so  drunk  as  to  be  unfit  for  work. 
Northern  Pacific  R.  Co.  v.  Whaleny  149  U.  S.  157 ;  Gray,  J.,  1898. 

29.  Enjoining  Actions  in  State  Courts.— The  provision  of  section  720  of 
the  Rev.  Stat,  does  not  apply  to  proceedings  incidental  to  jurisdiction  prop- 
erly acquired  by  a  Federal  court  for  other  purposes  than  that  of  enjoining 
proceedings  in  a  state  court.  Gamer  v.  Second  National  Bank  of  Provt- 
dence,  33  U.  S.  App.  91  (1st  Cir.) ;  Putnam,  J.,  1895. 

SO.  Sunday  Opening  of  World's  Fair  not  Enjoined.— A  bill  by  the 
United  States  to  enjoin  Sunday  opening  at  the  World's  Fair,  on  the  ground 
that  it  is  contrary  to  public  welfare  and  in  violation  of  a  condition  in  an  act 
appropriating  souvenir  lialf-dollars  to  the  exposition,  some  of  which  it  had 
received,  shows  no  infringement  of  a  civil  or  property  right  for  wliich  there 
is  no  adequate  remedy  at  law,  and  should  be  dismi^ed.  iVorld's  C(^ufnbian 
Exposition  Case,  18  U.  S.  App.  43  (7th  Cir.);  FinLLER,  C.  J.,  1893. 

31.  Refused  where  Mandamus  is  Proper  Remedy  .—The  holder  of  a 
iudgment  against  a  drainage  district  and  its  commissioners  in  niinois 
brought  suit  against  them  and  alleged  that  they  had  collected  assessments 
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and  did  not  apply  them  to  his  judgment ;  that  they  had  received  oonsider- 
able  sums,  on  the  theory  that  coupons  received  for  taxes  were  to  be  treated 
fts  cash ;  the  bill  prayed  that  the  commissioners  be  held  personally  respon- 
sible for  taxes  discharged  under  their  direction  and  enjoined  from  receiving 
anything  but  money  for  taxes.  Held,  bill  should  be  discharged/  since  man- 
damus is  the  proper  remedy  to  enforce  the  collection  of  taxes,  and  if  proper 
levies  of  taxes  are  not  made  mandamus  is  the  proper  means  of  relief,  uo- 
guard  v.  Indian  Grave  Drainage  District,  84  U.  8.  App.  169  (7th  Cir.) ; 
WOODS,  J.,  1805. 

82.  Diaaolution  of  Temporary— When  Proper.— Where  complainants  vol- 
untarily withdraw  so  much  of  bill  as  seeks  specific  performance  of  alleged 
contract,  they  cannot  complain  on  appeal  that  the  court  below  thereafter  dis- 
solved a  temporary  in jimction  which  had  been  granted  before  the  bill  was 
modified  as  indicated.  Wescott  v.  MuLvane,  19  U.  S.  App.  125  (8th  Cir.) ; 
Thaysr,  J.,  1893. 

m.  GENERALLY,  83-38. 

13.  Court  Need  not  Grant,  unless  the  only  Belief.— A  court  of  equity  is 
not  bound  to  grant  an  unconditional  order  of  injunction  when  it  can  afford 
adequate  relief  in  some  other  manner,  such  as  by  giving  damages.  Kansas, 
and  ArlMnsas  Valley  BaUway  v.  Le Flore,  4  U.  S.  App.  93  (8th  Cir.) ;  Thayer, 
J.,  1892. 

Si  Bill  may  be  Betained  to  Grant  Full  Belief  .—The  rights  given  by 
Cobbey^s  Consol.  St.  Neb.,  c.  47,  §§  4386-4389,  to  an  occupying  claimant  are 
enforcible  in  Federal  courts,  and  when  such  court  has  gained  jurisdiction 
by  an  injunction  it  will  retain  the  bill  for  the  purpose  of  enforcing  all  the 
rights  given  by  the  statute,  especially  where  an  accounting  of  rents  and 
profits  is  involved.  Leighton  v.  Young,  10  U.  S.  App.  298  (8th  Cir.) ;  Caij>- 
WELL,  J.,  1892. 

See  Prey  ▼.  Willoughby,  CJ  F.  R.  866. 

85.  To  Prevent  Multiplicity  of  Actions.- A  court  of  equity  will  cjuiet  a 
comolainant's  title  to  land  and  issue  a  {perpetual  injtmction  restraining  a 
number  of  persons  from  mining  or  committmg  other  acts  of  trespass  upon 
such  land,  and  to  prevent  a  multiplicity  of  suits  founded  upon  the  same  claim, 
right,  and  title,  where  complainant's  title  has  been  finally  adjudicated  in  its 
favor.  Preteca  v.  Maxwell  Land  Grant  Co.,  4  U.  S.  App.  826  (8th  Cir.) ; 
Caldwell.,  J.,  1892. 

See  Foltz  v.  St.  L.  &  8.  F.  Ry.  Co.,  60  F.  R.  8S2,  as  to  adequate  remedy  at  law. 

tt.  Only  Granted  to  Protect  Property  Bights.— A  court  of  equity  cannot 
interfere  by  injunction  with  political  matters  so  as  to  prevent  persons  from 
exercising  the  functions  of  public  officers,  nor  in  matters  merely  criminal  or 
immoral,  when  these  do  not  affect  any  rights  of  property.  Green  v.  MUls, 
25  U.  S.  App.  383  (4th  ar.) ;  Hughes,  J..  1895. 

87.  Bfibct  of  a  Motion  to  Dissolve.- When,  after  a  hearing  on  both  sides, 
an  injunction  has  been  granted  by  a  circuit  court  to  continue  for  a  fixed 
time,  the  enjoined  party  cannot,  after  the  expiration  of  thirty  days  from  the 
order  granting  the  mjunction,  acquire  a  new  right  of  Appeal  by  the  filing  of 
a  motion  to  dissolve  the  injunction  and  an  order  of  court  aenying  the  motion. 
Such  an  order  neither  grants  nor  continues  the  injunction  within  the  mean- 
ing of  sec.  7  of  the  act  of  March  3,  1801,  26  Stat.  826,  c.  517.  Even  if  no 
such  order  is  made,  the  injunction  remains  in  force  until  the  time  fixed  in 
the  order  granting  it  for  its  expiration,  and  the  denial  of  the  motion  to  dis- 
solve it  adds  nothing  to  its  force  or  effect.  Dreutzer  v.  Frankfort  Land  Com- 
pany, 31  U.  S.  App.  83  (6th  Cir.);  Taft,  J.,  1895. 

88.  Motion  to  Dissolve  Equal  to  a  Motion  for  Behearing.— An  injunc- 
tion "  until  the  further  order  of  the  court,"  granted  after  full  hearing,  is  in 
effect  the  same  as  one  granted  until  the  case  can  be  heard  on  its  merits ;  and 
motion  to  dissolve  such  injunction  is  in  effect  a  mere  motion  to  rebear  a 
(question  alread^r  decided.  Unless  such  motion  to  rehear  is  made  within  the 
time  within  which  an  appeal  can  be  taken,  it  has  no  effect  to  enlarge  the 
limitation.    Same  Case, 
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INSANE. 

See :  Circuit  Court  of  Appeaus,  115. 
Nbguqence,  144. 

INSANE  PASSENGER. 

See :  Carriers,  35. 

INSOLVENCY,  0. 

See  also :  Bankruptcy. 

Corporations,  99-103. 
Fraudulent  Conveyances,  1. 
Judgments  and  Decrees,  31. 
National.  Banks,  9-10. 
Railroads,  18. 
Set-off,  2. 

1.  Property  is  a  Fund  for  CreditorB.— It  is  the  duty  of  the  directois  or 
officers  of  a  corporation,  upon  its  insolvency  or  dissolution,  to  hold  the  prop- 
erty for  the  benefit  of  creditors.  Sutton  Mfg.  Co.  v.  Hutchinson^  24  U.  S. 
App.  145  (7th  Cir.) ;  Harlan,  J.,  1894. 

2.  Proof  and  Allowance  of  Claims.— The  Fidelity  National  Bank  sofflpended 
payment,  owing,  among  others,  the  Chemical  National  Bank  $300,000.  The 
Chemical  Bank  collected  $75,000  on  collateral,  and  still  had  other  collateral. 
Hdd,  in  paying  dividends  the  basis  of  distribution  must  be  the  value  of  the 
claim  at  the  date  of  suspension,  and  claims  proved  are  not  subject  to  reduc- 
tions by  collections  on  collateral,  made  after  the  filing  of  proof  of  the  claim 
and  before  dividends  are  declared.  Chemical  Nat.  Bank  v.  Armstrong,  16 
U.  S.  App.  465  (6th  Cir.);  Taft,  J.,  1893. 

On  petition  for  a  rehearing,  the  above  case  Is  cited  to  show  the  prior  proceedings.   Chemical 
Nat.  Bank  v.  Armstrong,  66  F.  R.  S78. 

3.  Interest  not  Allowed  on  the  Claims.— After  property  of  an  insolvent 
passes  into  the  hands  of  a  receiver  or  of  an  assignee  in  insolvency,  interest 
IS  not  allowed  on  the  claims  against  the  fund.  Tnoinas  v.  Western  Car  Co., 
149  U.  S.  95  ;  Shiras,  J.,  1893. 

4.  State  Law— Biffhts  of  Debtor  not  Impaired.— An  insolvent  law  of 
a  state  providing  that  any  conveyance  of  property  within  the  state  made  by 
a  citizen  of  the  state,  being  insolvent,  within  four  months  before  the  com- 
mencement of  proceedings  in  insolvency,  and  containing  preferences,  shall 
be  void  and  shall  be  a  cause  for  adjudging  him  insolvent  and  appointing  an 
assignee  to  take  and  distribute  his  property,  does  not,  as  applied  to  a  case  in 
which  the  preferred  creditors  are  citizens  of  other  states,  impair  any  right 
of  the  debtor  under  the  Constitution  of  the  United  States.  Brown  v.  Smart. 
145  U.  S.  454 ;  Gray,  J.,  1892. 

6.  Title  of  Bankrupt  to  Iiand  Bought  at  Assignee's  Sale.— A  bank- 
rupt who  purchases  from  his  assignee  in  bankruptcy  real  estate  to  which  he 
held  the  legal  title  at  the  time  of  the  assignment  is  not  thereby  discharg^l 
from  an  obligation  to  account  to  a  third  party  for  an  interest  in  the  land  ss, 
defined  in  a  declaration  of  trust  by  the  bankrupt,  made  before  the  bank- 
ruptcy, but  takes  title  subject  to  that  claim.  licby  v.  Colehour^  146  U.  S, 
153;  Harlan,  J.,  1892. 

6.  Holders  of  Guaranteed  Bonds  are  not  Creditors  of  Insolvent 
Corporation. — When  the  bonds  of  a  railroad  company  were  guaranteed  by 
a  manufacturing  company,  and  the  latter  became  insolvent,  the  holders  of 
the  bonds  are  not  entitled  to  be  considered  as  creditors  of  the  insolvent  cor- 
poration, and  to  have  a  dividend  allowed  and  retained  by  the  court  to  meet  the 
guaranty  if  necessary,  the  railroad  company  being  solvent  and  having  always 
paid  the  interest  on  its  bonds  promptlv,  and  the  bonds  not  maturing  for 
twenty  years.  Gittings  v.  Oay  Mfg.  Co.,  8  U.  S.  App.  275  (4th  Cir.); 
SiMONTON,  J.,  1892. 
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INSUBANCE,  74. 

See  also :  Landlord  and  Tenant,  10. 
Sales,  41. 

I.  GENERALLY,  1-24. 
n.  FIRE  INSURANCE,  25-85. 
m.  LIFE  INSURANCE,  36-38. 

1.  Application  and  Representation. 

2.  ReOOVERT  UNDER  THE  POUCY. 

IV.  MARINE  INSURANCE,  59-71. 
V.  ACCIDENT  INSURANCE,  72-74. 

I.  GENERALLY,  1-24. 

1.  What  Held  to  be  Waiver  of  Appraisal.— The  plaintiff  in  error  was 
one  of  twelve  companies  which  had  insured  the  defendant  against  loss  to  his 
stock  of  tobaoco  by  fire.  The  policy  provided  that  payment  of  the  policy 
was  to  be  made  sixty  days  after  notice  and  proof  of  loss,  and  contained  pro- 
vision for  appraisal  of  loss.  After  the  fire,  the  report  of  insured  to  the  com- 
pany did  not  contain  any  **  report  of  appraisers  in  writing  under  oath."  On 
the  day  after  the  companies  acknowledged  the  receipt  of  the  report,  they 
united  in  a  demand  upon  the  insured  for  an  appraisal  oy  arbitrators  as  pro- 
vided in  the  policies.  The  insured  declined  to  accede  to  the  terms  proposed, 
and  thereafter  sold  the  tobaoco  as  advertised,  and  brought  suit  and 
recovered  judgment.  On  appeal,  the  judgment  was  affirmed  on  the  ground 
that  the  appraisal  was  not  a  condition  precedent  to  bringing  an  action,  and 
that  the  company  was  estopped  by  its  failure  to  demand  proofs  of  loss  in 
compliance  with  the  terms  of  tliepolicv.  Connecticut  Fire  Ins.  Co.  v.  HaniU" 
Um"t  Exn.,  16  U.  S.  App.  866  (6th  Cir.)  ;'8wan  and  Taft,  JJ.  (Seyerens, 
J.,  dissenting),  1893. 

3.  Waiver  of  Proof  of  Loss. — ^If  an  insurance  company,  before  the  ex- 
piration of  the  time  in  which  proofs  of  loss  are  to  oe  made  according  to 
terms  of  policy,  refuses  to  pay  a  loss  on  the  ground  that  the  policy  is  not  in 
force,  such  action  constitutes  a  waiver  of  the  condition  of  the  policy  requir- 
ing such  proofa  Oerman  Ins.  Co.  of  Freeport  v.  Frederick^  19  U.  S.  App. 
24  (8th  Cir.);  Caldwell,  J.,  1893. 

8.  Dnt^  of  Conipany  to  Use  Plain  Iiang^ua^e.— An  insurance  company 
is  in  duty  bouna  to  use  such  language  in  its  policies  that  the  insured  cannot 
be  mistaken  or  milled  as  to  the  duties  and  burdens  thereby  imposed  on  him. 
HdUaday'8  Administrator  v.  Phenix  I.  Co.  of  B.,7  U.  S.  App.  325  (9th  Cir.) ; 
Hawley,  J.,  1892. 

4  Power  of  Local  Agent.— Because  a  local  agent  has  no  power  to  issed 
policies,  it  does  not  necessarily  show  that  he  is  without  authority  to  make 
Dinding  preliminary  contracts  for  the  company.  Greemvich  Ins,  Co.  v. 
Waterman,  6  U.  S.  App.  549  (6th  Cir.) ;  Tapt,  J.,  1893. 

5.  Company  is  Bound  by  Agent's  Classiflcation.— Where  an  applicant 
for  insurance  answers  all  questions  concerning  his  occupation  to  the  agent 
of  the  company,  and  through  some  fault  of  the  agent  he  is  improperly  clas- 
silled,  the  company  is  bound  by  such  classification,  when  the  only  informa- 
tion received  was  from  the  agent,  although  he  certifies  to  an  imderstand- 
ing  of  the  company's  classification  of  risks.  Pacific  Mut.  Life  Ins.  Co.  v. 
Snowden,  12  U.  S.  App.  704  (8th  Cir.) ;  Caldwell,  J.,  1893. 

When  the  insured  tells  the  truth  and  the  apr^it  wrote  the  falsehood  Into  the  application,  in  such 
a  case  the  statement  hecomns  the  statement  of  the  insurance  company  and  not  of  the  Insured. 
Laclede  F.  B.  M.  Co.  t.  Hartford,  S.  B.  Insp.  &  Ins.  Co.,  60  F.  R.  4S0. 

6.  XTaage  as  ModifVing  Agent's  Powers.— Although  the  existence  of  a 
usage  may  be  established  by  the  uncontradicted  testimony  of  one  witness 
when  he  is  explicit  as  to  its  duration,  certainty,  and  notoriety,  the  testimony 
of  an  insurance  broker  as  to  the  authority  of  agents  in  a  certain  locality  to 
make  binding  preliminary  contracts,  which  is  based  wholly  on  the  practice 
of  his  own  office,  is  not  sufficient  to  go  to  the  jury.  Oreentaich  Ins.  Co.  v. 
Watermanj  6  U.  S.  App.  549  (6th  Cir.) ;  Taft,  J. ,  1893. 
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7.  Wager  Policy.— The  essential  thing,  in  order  to  take  a  policy  of  life 
insurance  out  of  the  category  of  mere  wager,  is  that  the  policy  shall  be 
obtained  in  good  faith,  and  not  for  the  purpose  of  sroculating  upon  the 
hazard  of  a  uf e  in  which  the  insured  has  no  interest.  Kentucky  Life  dt  Ac- 
cident his.  Co.  V.  Hamilton  {2) ,  23  U.  8.  App.  548  (6th Cir.) ;  Lukton,  J.,  1894. 

8.  Construction  Favorable  to  Insured.— Since  the  languag^e  employed 
in  a  policy  is  that  of  the  company,  when  it  can  be  said  to  admit  of  two  in- 
terpretations, the  court  should  construe  its  provisions  strictly  as  respects  the 
company  and  liberally  as  respects  the  insured.  BurkheUer  v.  Jf.  A.  A.  of  the 
N.  W.,  18  U.  S.  App.  704  (7th  Cir.) ;  Jenkins,  J.,  1894. 

9.  Favorable  to  Insured. — It  is  the  duty  of  courts  to  arrive  at  the  inten- 
tion of  the  parties  to  a  policy  by  an  examination  and  consideration  of  the 
entire  instrument,  the  objects  and  purposes  which  the  pajrtieshad  in  view  at 
the  time  of  its  execution,  acceptance,  and  delivery.  Every  clause  must  be 
so  interpreted  as  to  give  full  force  and  effect  to  the  true  intention  of  the  in- 
strument as  a  whole.  Where  two  constructions  are  possible,  that  one  most 
favorable  to  the  insured  should  be  adopted,  and  in  case  of  doubt  as  to  the 
meaning  of  words,  the  policy  is  to  be  construed  mo^  strongly  against  the 
company.  HoUaday's  Admr.  v.  Phenix  Ins.  Co.  of  B.,7  U.  S.  App.  325  (9th 
Cir.)  ;  Hawley,  J.,  1892. 

10.  Construction  is  Favorable  to  Insured.— The  rule  of  law  adopted  in 
the  construction  of  insurance  contracts  is  that  where  an  exception  contained 
in  the  policy  is  susceptible  of  more  then  one  meaning,  equally  reasonable, 
that  wnich  is  most  favorable  to  the  insured  will  be  adopted.  London  Assur- 
ance  v.  Companhia  De  Moagens  Do  Barriero,  28  U.  S.  App.  439  (3d  Cir.) ; 
ACHESON,  J.,  1895. 

11.  Omissions  in  Policy  not  Binding  on  Insured  unless  Explained. 
— ^From  a  policy  of  insurance  there  had  been  omitted,  by  mistake,  the  stipu- 
lation *' subject  to  co-insurance  clause."  The  insurer  claimed  that  these 
words  limited  his  liability  under  the  policy,  that  the  policy  was  incomplete 
without  it,  and  that  they  should  be  aaded  to  the  contract.  Held,  that  as  the 
words  "  subject  to  coinsurance  clause,"  had  no  definite  meaning  in  them- 
selves or  by  usage,  the  court  committed  no  error  in  charging  that  if  the  jury- 
found  the  policy  incomplete,  they  were  to  ascertain  what  it  was  that  was 
left  out  and  which,  if  inserted,  would  explain  the  terms  of  the  policy.  The 
policy  must  be  construed  in  favor  of  the  insured,  and  the  insured  must  be 
mformed  what  the  contract  is  for  which  he  pays  the  premium  and  upon 
which  he  relies.  Phoenix  Ins.  Co.  v.  Wilcox  A  Qibbs  Ouano  Co.,  25  U.  S, 
App.  201  (4th  Cir.) ;  MOERis,  J.,  1895. 

12.  Cause  of  Loss— A  Question  Ibr  Jury.— Where  an  insurance  company 
insured  a  bridge  against  loss  or  damage  by  wind-storms,  but  not  against  the 
result  of  high  water,  and  where  during  a  cyclone  the  water  rose  and  boats 
were  carried  against  the  bridge,  it  was  not  error  to  leave  to  the  jury  to  say 
what  was  the  dominating,  efficient  cause  of  the  damage,  and  that  if  the 
damage  was  caused  by  the  cyclone  the  policy  coverd  it,  but  not  if  the  high 
water  caused  it.  Phoenix  Ins.  Co.  v.  Charleston  Bridge  Co.,  25  U.  8.  App. 
190  (4th  Cir.);  Morris,  J.,  1895;  American  Fire  Ins.  Co.  v.  Charkstan 
Bridge  Co.,  25  U.  S.  App.  200 ;  Per  Cur.,  1895. 

13.  Insurer  not  Estopped  by  Answers  not  Oligected  to.— Though  an  insur- 
ance company  does  not  object  to  answers  made  to  questions  on  blanks  sent 
out  by  it  to  secure  proof  of  the  death  of  the  assured,  it  is  not  prevented  from 
denying  the  truth  of  any  statement  in  such  answers.  Crotty  v.  Union  M. 
L.  ins.  Co.,  144  U.  S.  621 ;  Brewer,  J.,  1892. 

14.  Forfeiture  of  Bights  not  Favored  by  the  Law.— The  penalty  of  a 
forfeiture  of  rip:ht8  under  a  contract  of  indemnity  or  insurance  is  not  favored 
in  law,  and  will  be  enforced  only  in  case  of  direct  and  positive  terms  in  the 
contract ;  and  especi^y  so  in  a  case  where  the  payment  or  non-payment  of 
the  amount  unpaid  was  a  non-essential  to  the  contract  of  insurance. 
Supreme  Lodge  Knights  of  Pythias  v.  Kalinski,  13  U.  S.  App.  574  (5th  Or.) ; 
Locke,  J.,  1893. 
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15.  Insorer  may  Beduoe  Bisk. — ^When  the  insurer  increases  his  risk  with- 
out additional  compensation  he  has  a  right  to  couple  the  extension  with  a 
condition  reducing  his  consequent  new  risk  as  far  as  may  be.  Mark  v.  Home 
Ins.  Co.  of  tlie  City  of  N.  F.,  26  U.  S.  App.  373  (2d  Cir.) ;  Lacombe,  J.,  1894. 

16.  Ai^nt's  Authoritv  is  a  Question  for  the  Jury  .—A  policy  of  life  insur- 
ance stipulated  that  the  same  should  not  go  into  effect  until  the  first  premium 
had  been  paid.  The  agent's  instructions  contained  the  clause:  *^ Agents 
jrediling  or  remitting  premiums  not  actually  received  do  so  at  their  own 
risk,  and  must  look  to  the  policy-holder  for  reimbursement.  The  society 
does  not  ask  or  desire  you  to  take  this  risk."  Upon  an  action  on  the  con- 
tract it  appeajred  that  the  insured  took  the  policy  without  paying  the  first 
premium,  and  died  before  doing  so.  Upon  an  appeal  from  a  judgment  for 
the  company  it  was  held  that  the  instructions  to  agents  quoted  above  did 
not  deny  to  them  power  to  issue  binding  policies  without  first  payment,  but 
only  threw  the  liaoility  for  such  upon  the  agent ;  and  that  in  this  case  the 
issue  raised  was  for  the  jury,  and  a  new  trial  was  ordered.  Smith  v.  Provident 
Savings  Life  Assurance  Society  of  N.  F..,  31  U.  S.  App.  168  (6th  Cir.) ;  Taft, 
J..  1895. 

17.  To  Whom  Delivery  Must  be  Made.— A  tender  to  the  company  by  the 
beneficiary  under  the  policy  is  not  necessary  when  the  premium  is  owed  to 
the  agent,  not  to  the  company.    Same  Case. 

IS.  Whether  or  not  there  was  Delivery  is  a  Question  for  the  Jury.— 
The  question  whether  the  policy  was  actually  delivered  to  the  insured  is  for 
the  jury,  and  that  there  was  nothing  in  the  record  to  overcome  the  rule  that, 
in  the  absence  of  evidence  to  the  contrary,  the  intention  to  deliver  would  be 
presumed  from  a  manual  tradition  of  the  policy,  and  to  justify  a  withdrawal 
of  the  issue  from  tiie  jury.    Same  Case. 

19.  Limitation  of  Authority  Contained  in  the  Policy  Cannot  be  En- 
larged by  Custom. — Such  express  limitation  of  authority  as  is  brought 
to  uie  knowledge  of  the  policy-holder  by  the  stipulations  of  the  policy  in 
suit  can  not  be  enlarged  by  a  general  custom  prevailing  in  the  absence  of 
such  limitation.    Same  Case. 

20.  Intent  to  Commit  Suicide  at  Date  of  FoHcy  is  a  Question  for  the 
Jury. — When  the  insured,  being  sane,  commits  suicide,  it  is  a  question  for 
the  jury,  whether,  at  the  time  of  taJsing  out  the  policy,  it  was  the  intent  of 
the  msured  to  take  his  own  life,  and  this  must  be  deduced  from  the  conduct 
of  the  deceased  before  and  after  the  taking  out  of  the  policy,  his  apparent 
motive,  and  the  surrounding  circumstances.  Rank's  Exrs.  v.  Mutual  lAfe 
Ins.  Co.,  28  U.  S.  App.  613  (3d  Cir.) ;  ACHESON,  J.,  1895. 

21.  Fraud  by  the  Assured  will  Invalidate  the  Policy.— Representations 
and  statements  of  the  assured  form  part  of  the  contract  between  the  com- 
pany and  the  insured,  and  the  insured  thereby  warrants  that  they  are  true, 
and  the  insurance  company  have  the  right  to  insist  upon  the  literal  fulfil- 
ment thereof,  otherwise  to  cancel  the  policy ;  and  failure  or  fraud  in  his 
representations  will  invalidate  the  contract.  Fidelity  and  Casualty  Co,  of 
N.  F.  V.  Alpert,  28  U.  S.  App.  893  (8d  Cir.) ;  Wales,  J.,  1895. 

22.  Policy  Subject  to  Double  Construction  is  Always  Construed 
against  the  Company. — If  an  insurance  policy  or  clause  thereof  is  am- 
biguous, that  construction  is  to  be  given  which  is  most  favorable  to  the 
insured.  Tebbetts  v.  Mercantile  Guarantee  Co.,  88  U.  S.  App.  431  (2d  Cir.) ; 
Lacombe,  J.,  1896. 

23.  What  is  an  Instirance  Company. — ^A  credit  guarantee  company  is  in  all 
its  essentials  an  insurance  company.    Same  Case. 

24.  Where  the  Policy  is  Ambiguous. — ^Where  a  policy  is  ambiguous  in  its 
provisions  as  to  adjusting  losses  and  determining  the  amount  to  be  paid  by 
the  insurance  company,  and  where  the  x>olicy  is  a  voluminous  document 
prepared  by  the  insurance  company,  any  ambip:uity  in  its  phraseology  should 
ne  resolved  against  the  insurance  company.    If  a  clause  in  a  policy  of  insur- 
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ance  cannot  be  brought  into  harmony  with  the  rest  of  the  policj,  and  the 
instrument  considered  as  a  whole  is  ambiguous  touching  the  precise  lous 
which  the  policy  covers,  that  meaning  is  to  be  given  to  it  which  is  most 
favorable  to  the  insured.  Mercantile  Credit  Guarantee  Co,  of  N.  Y.  v.  Woodf 
86  U.  S.  App.  881  (2d  Cir.) ;  Lacombe,  J.,  1895. 

II.  FIRE  INSURANCE,  25^85. 

25.  Statement  of  Cash  Value— What  is  Sufficient.— A  statement  made 
by  the  insured,  on  a  form  furnished  by  the  insurance  company  for  that  pur- 
pose, gave  the  number  and  weight  of  each  of  100  bales  of  cotton  burned,  with 
the  value  in  the  aggregate.  Meldf  sufficient  proofs  of  loss  as  provided  for  in 
the  policy.  jEtnalns.  Co.  v.  People's  Bank  o/  (?.,  8  U.  S.  App.  554  (4th  Cir.) ; 
GoPF,  J.,  18»4. 

26.  What  is  Loss  by  Fire. — Wliere  the  effects  produced  are  the  immediate 
results  of  the  action  of  a  burning  substance  in  contact  with  a  building,  it  is 
immaterial  whether  these  results  manifest  themselves  in  the  form  of  a  com- 
bustion, or  of  explosion,  or  of  both  combined.  In  either  case  the  damage 
occurring  is  by  the  action  of  fire,  and  covered  by  tHe  ordinary  terms  of  a 
policy  against  loss  by  fire.  American  Steam  Boiler  Intt.  Co,  v.  Cfhioago  Sugar 
Jtef,  Co,,  9  U.  S.  App.  186  (7th  Cir.) ;  Brewer,  J.,  1892. 

27.  Mortgagee  Clause— lirot  Afi^cted  by  Mortgagor's  Acts.- When  a 

X)olicy  of  insurance  contains  provisions  against  other  insurance  except  to  a 
certain  amount,  and  where  tne  loss  is  payable  to  a  mortgagee,  the  policy 
providing  also  that  he  should  not  suffer  for  any  act  or  neglect  of  the  mort- 
gagor, the  mortgagee's  rights  are  not  affected  by  the  mortgagor's  obtaining 
more  insurance  than  is  permitted ;  and  a  policy  which  he  took  out  not  ex- 
ceeding the  amount  permitted  is  not  invalidated  by  the  mortgagor's  over 
insurance.  Mutual  Life  Ins,  Co,  of  N,  Y.  v.  Alvora,  21  U.  S.  App.  228  (1st 
Cir.);  Colt,  J.,  1894. 

88.  Policy  Avoided  by  Breaoh  of  Conditions.— A  policy  of  fire  insaiance 
containmg'  a  provision  that  it  should  become  void  if,  without  notice  to  the 
company  and  its  permission  indorsed  thereon,  **  mechanics  are  employed  in 
building,  altering,  or  repairing  "  the  insured  premises,  becomes  void  ij  the 
employment  of  such  mechanics,  and  the  insurer  is  not  liable  for  injury 
thereafter  by  fire,  although  not  happening  in  consequence  of  such  violation 
of  the  provisions  of  the  policy.  Imperial  Fire  Ins.  Co.  v.  Coos  County,  151 
U.  S.  452 ;  Jackson,  J.,  1894. 

29.  Construction  of  Boiler— Insurance  Policy  .—A  steam  boiler  insurance 
company  that  had  no  power  to  insure  agjainst  nre  issued  a  policy  insuring 
**  against  explosion  and  accident  and  against  loss  or  damage  resulting  there- 
from."  The  policy  should  not  be  construed  as  including  an  indemnity  against 
loss  by  fire,  for  such  a  construction  would  make  the  action  of  the  company 
issuing  the  policy  ultra  vires.  American  Steam  Boiler  Ins,  Co.  v.  Chxeago 
Sugar  R,  Co.,  9  V.  S.  App.  186  (7th  Cir.) ;  Bunn,  J.,  1892. 

80.  Conflict  between  Printed  and  Written  Portions.— Where  a  clause 
is  written  in  a  policy  that  "it  is  understood  that  the  above  buildings  are 
in  the  course  of  construction  and  privilege  is  hereby  granted  to  complete 
the  same ;  this  company  to  be  notified  as  soon  as  assured  are  ready  to  begin 
manufacturing,  and  rate  to  be  adjusted,"  this  is  not  in  conflict  with  a  printed 
clause  providing  that  the  building  shall  not  be  occupied  so  as  to  increase 
the  risk,  in  which  case  the  policy  snail  be  void,  and  both  clauses  are  in  force. 
Franklin  Brass  Co.  v.  Phoenix  Assurance  Co,  of  London,  25  U.  S.  App.  119 
(4th  Cir.);  G off,  J.,  1895. 

81.  Construed  Favorably  to  Insured.— If  there  is  any  collision  between 
special  conditions  written  into  a  policy  of  insurance  and  the  subrogation 
clause  in  the  body  of  the  policy,  the  latter  must  give  way.  The  instrument, 
having  been  prepared  by  the  defendant,  is  to  be  construed  most  stronfrly 
against  the  defendant  if  its  provisions  conflict.  St.  Paul  Fire  and  Jtfiann^ 
Ins.  Co.  V.  Kidd,  14  U.  S.  App.  201  (2d  Cir.) ;  Wallace,  J.,  1893. 
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31  Subrogation  to  Bights  of  Action.— An  insurance  company  on  paying 
the  amount  of  a  loss  on  property  insured  is  subrogated  in  a  corresponding 
amount  to  the  right  of  action  of  the  insured  against  any  person  responsible 
for  the  loss,  and  may  bring  such  action  in  its  own  name  when  the  value  of 
tlie  destroyed  property  does  not  exceed  the  insurance  money  paid.  Other- 
wise the  action  must  be  brought  in  the  name  of  the  insured.  The  insured 
may  bring  the  action  for  damages,  but  as  to  the  amount  paid  him  by  the 
insurer,  he  becomes  a  trustee.  Norwich  Union  Fire  Ins,  Society  of  Norunch, 
Eng,,  y.  Standard  OU  Co,,  19  U.  S.  App.  460  (8th  Cir.) ;  Caldwbll,  J.,  1894. 

tl  Notioe  to  his  Brokers  is  Notice  to  Insured.— Where  a  policy  of 
fire  insurance  provided  for  notice  of  cancellation  to  the  insured,  notice  there- 
of given  to  brokers  who  were  the  agents  and  representatives  of  the  plain- 
tiffs *'  in  all  matters  relating  to  this  insurance  '*  is  sufficient.  Royal  Insur- 
ance Co,  v.  Wight,  3  U.  S.  App.  582  (3d  Cir.) ;  ACHKSON,  J.,  1893. 

Si  Construction  of  Policy— How  fla.r  for  Jury.— A  policy  provided  that 
'*  the  buildings  are  in  course  of  construction  and  privilege  is  hereby  granted 
to  complete  the  same.  Company  to  be  notified  when  manufacturing  begins, 
and  rate  to  be  adjusted.  If  premises  shall  be  used  so  as  to  increase  risk  with- 
out notice  to  and  consent  of  the  company  in  writing  the  policy  is  to  be  void.'' 
The  insured  was  informed  that  rates  would  be  higher  wlien  manufacturing 
be^an.  The  company  was  not  informed  of  anytliing,  and  a  month  later  the 
buildings  and  machinery  were  destroyed  by  fire.  The  lower  court  left  to 
the  jury  the  determination  of  the  intent  of  the  policy  of  insurance  and 
whether  the  facts  set  forth  rendered  it  void.  Hdd,  assuming  the  facts  above 
stated,  the  insurer  was  released,  and  the  jury  should  have  been  so  instructed, 
leaving  it  for  them  to  determine  only  whether  there  had  been  a  commencement 
of  manufacturing  without  notice  or  readjustment  of  rate,  or,  if  not,  an  increase 
of  risk  without  notice  to,  or  consent  of,  the  insurer.  Phcenix  Assurance  Co. 
of  L.  V.  Franklin  Brass  Co,,  8  U.  8.  App.  451  (4th  Cir.) ;  Huohes,  J.,  1898. 


35.  Waiver  of  Bight  of  Appraisal.— Where  twelve  companies  had  insured 
the  destroyed  property,  some  under  a  policy  requiring  reports  of  appraisers 
to  be  submitted  and  others  not  requiring  it,  and  when  no  report  was  sub- 
mitted, and  the  twelve  companies  united  in  a  demand  for  su<m  report  and 
one  company  offered  to  furnish  a  form  of  appraisal,  but  failed  to  do  so,  this 
is  to  be  aeemed  a  waiver  of  any  right  to  an  appraisal.  Connecticut  Fire  Ins, 
Co.  V.  Hamilton's  Exrs,,  16  U.  S.  App.  366  (6th  Cir.) ;  Swan  and  Tapt,  JJ., 
(Sevebens,  Dist.),  1893. 

m.  LIFE  INSURANCE   36-58. 
1.  Application  and  Representations,  36-49. 

36.  Warranties  and  Bepresentations— How  Construed.— Answers  to 
questions  propounded  by  the  insurer  in  an  application  for  insurance,  where 
explicitly  provided  that  all  answers  were  warranted  to  be  full,  complete,  and 
true,  make  a  contract  which  must  be  enforced  according  to  its  terms.  Where 
the  form  of  the  contract  does  not  clearly  show  that  answers  were  intended 
by  both  parties  to  be  warranties,  they  are  to  be  construed  as  representations, 
as  to  which  substantial  truth  in  evenrthine  material  to  the  risk  is  all  that  is 
required  of  the  applicant.  Brady  y,  tlniteaLife  Ins,  Assn.,  20 U.  S.  App.  337 
(2<I  Cir.) ;  Wallace,  J.,  1894. 

37.  Construotion  of  Conditions  in. — A  condition  on  the  back  of  the 
policy,  under  the  title  '*  Assignments,"  providing  that  it  shall  not  be  assigned 
without  notice,  nor  shall  claims  by  any  creditor  as  beneficiary  or  assignee 
exceed  the  amount  of  the  actual  6ona./Zde  indebtedness  of  the  member  to  iiim 
existing  at  the  time  of  said  death  .  .  .  and  this  policy  of  insurance,  as  to  all 
amounts  in  excess  thereof,  shall  be  void  (except  such  assignee  shall  bear  the 
relation  of  wife,  child,  parent,  brother,  or  sister),  applies  only  to  assignees 
and  not  to  beneficiaries.  Kentucky  Life  and  Accident  Ins.  Co,  v.  Hamilton 
(i),  22  U.  S.  App.  548  (6th  Cir.) ;  LURTON,  J.,  1894. 

88.  Waiver  of  Conditions  by  Insurer.— It  amounts  to  a  waiver  of  the 
conditions  of  forfeiture  in  a  policy  of  life  insurance,  if  the  insurance  com- 
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pany,  by  its  course  of  dealing,  has  given  the  insured  a  right  to  believe  that  it 
would  pass  over  oertain  breaches  of  those  conditions.  So  that  evidence  to 
show  that  conditions  of  forfeiture  in  a  contract  have  been  waived,  or  that 
there  has  been  reasonable  excuse  for  the  default,  is  properly  submitted  to 
the  jury.  Hartford  Life  A,  Ins.  Co,  v.  Unsell^  144  U.  S.  439 ;  Hablan,  J., 
1892. 

See  Leak  y.  Railway  Co.,  9  Utah,  262 ;  BaOway  C.  H.  A.  A.  v.  Swartz,  54  111  App.  466 ;  Smith  t. 
New  Eng.  Mut.  Life  Ins.  Co.,  68  F.  R.  772. 

89.  Failure  to  Answer— Waiver  of. — ^Where  there  is  a  failure  to  luake 
any  answer,  or  the  answer  is  ratified,  and  the  insurer  issues  the  policy  with- 
out further  inquiry,  he  waives  the  want  or  imperfection  in  the  answer. 
Manhattan  Life  Ins,  Co.  v.  P.  J.  WiUis  <&  Bro.,  38  U.  S.  App.  103  (oth 
Cir.) ;  Pardee,  J.,  1894. 

40.  Clauses  in  Polioy  Bestricting  Agents  do  not  Apply  to  the  Ap- 
plication.— An  application  for  a  policy  of  insurance  contained  no  limitation 
of  the  powers  of  tne  agents  of  the  company.  Their  powers  were  co-exten- 
sive with  the  business  entrusted  to  them.  A  clause  in  the  policy  withhold- 
ing from  the  agents  authority  to  make,  alter,  or  discharge  the  contract  of 
insurance,  is  not  a  limitation  of  the  powers  of  the  a^nt  in  preparing  and 
accepting  the  application  for  insurance.  Tliis  provision  of  the  policy  does 
not  taJce  effect  until  the  application  is  made  and  accepted,  and  the  policy 
issued.  It  has  no  reference  to  the  application  which  precedes  the  policy. 
Mutual  Benefit  Life  Ins.  Co.  v.  Bofoisony  19  U.  S.  App.  266  (8th  Cir.);  Cald- 
well, J.,  1893. 

41.  What  is  Misrepresentation. — An  anaemic  murmur  of  the  heart,  aris- 
ing from  a  temporary  disability,  does  not  come  within  the  representation 
made  by  the  insured  that  he  was  not  *' subject  to  fits,  disorders  of  the 
brain,  or  any  bodily  or  mental  infirmity."  The  burden  is  on  the  insurance 
company  to  show  a  breach  of  this  warranty.  Mfrs,  Accident  Indemnity 
Co.  V.  Dorgan,  16  U.  S.  App.  290  (6th  Cir.) ;  Taft,  /.,  1893. 

42.  Wrong  Answers  Written  by  Agent— Insured  not  Estopped  by. 

— An  applicant  for  life  insurance  stated  the  facts  truthfully,  ana  the  com- 
pany's agent  wrote  down  in  the  application  erroneous  answers.  The  in- 
sured is  not  estopped  by  his  warranty  from  showing  the  facts,  and  the  com- 
pany cannot  question  the  truth  of  the  answer.  The  clause  in  an  applica- 
tion for  insurance  to  the  effect  that  the  applicant  warrants  his  answers  to 
be  true,  does  not  limit  the  powers  of  the  company's  agent.  Mutual  BeneM 
Life  Ins.  Co.  v.  Bobison,  19  U.  S.  App.  266  (8th  Cir.) ;  Caldwell,  J.,  1893. 

48.  Breach  of  Warranty  Vitiates  Contract.— Stipulations  and  repre- 
sentations made  b^  the  insured  in  an  application  for  insurance,  when  a  pari 
of  the  policy,  or  mcorporated  into  it  by  express  reference  thereto,  become  a 

Sirt  of  the  contract  and  a  breach  of  any  representation  vitiates  the  contract, 
ateriality  of  the  warranty  or  knowled^  of  the  insured  of  its  falsity  is  not 
necessary  to  produce  this  effect.  Provident  Savings  Life  Assurance  Society 
of  New  York  v.  Llewellyn,  16  U.  S.  App.  405  (6th  Cir.)  ;  Taft,  J.,  1893. 

44.  Insured  Bound  by  Terms  of  Polioy. — The  application  for  a  policy 
of  life  insurance  expressly  stated  that  the  agent  nad  no  authority  to 
contract,  and  that  the  contract  should  not  take  effect  until  the  first 
premium  was  paid,  and  the  policy  delivered  while  the  applicant  was  in 
good  health.  The  agent  agreed  to  take  $10  of  the  premium  in  trade  fmm 
tne  applicant's  store,  and  after  applicant's  death  took  some  goods.  The 
applicant  died  before  the  application  reached  the  home  ofilce.  The 
medical  director  decided  to  accept  it,  but  on  learning  of  the  death  the 
company  refused  to  issue  the  policy.  The  application  stipulated  that  the 
policy  was  to  date  June  1,  while  applicant  died  June  3.  Held,  the  contract 
could  not  come  into  existence  until  delivery  of  the  policy  and  payment  of  the 
first  premium.  The  agent's  authority  apparent  and  actual  was  the  same 
because  it  was  set  forth  in  the  application.  It  is  immaterial  that  it  was 
stated  that  the  policy  should  be  dated  June  1  when  it  was  also  stipulated 
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that  no  contract  should  exist  until  delivery  of  policy  and  payment  of  first 
premium.  Nor  does  the  agent's  taking  goods  from  the  store  affect  the 
stipulation.  KendaWs  Administrator  v.  Facific  Jf.  L.  Ins,  Co.  of  C,  10 
U.  S.  App.  256  (8th  Cir.) ;  Sanborn,  J.,  1892. 

45.  Construed  most  Strongly  Against  Insurer.— The  language  of  the 
condition  is  the  language  of  the  company.  If  its  roeanine  be  not  plain  and 
it  needs  construction  it  should  be  most  strongly  construed  against  the  maker 
of  the  condition.  Kentucky  Ldfe  and  Accident  Ins,  Co.  t.  Hamilton  (;?),  22 
U.  S.  App.  548  (6th  Cir.) ;  LURTON,  J.,  1894. 

46i  Payment  of  Premiums— Waiver  of  Non-payment.— Punctualityin  pay- 
ing premiums  on  life  policies  is  of  the  essence  of  such  contracts  and  the  con- 
sequences of  delay  can  be  avoided  only  by  waiver  on  the  part  of  the  company » 
or  a  course  of  deidin^  which  justifies  the  insured  in  beheving  that  punctu- 
ality in  paying  premiums  is  not  required  or  will  be  excused.  Smith  v.  New 
England  Mutual  L.  Ins,  Co.,  28  U.  S.  App.  48  (3d  Cir,) ;  Butler,  J.,  1894. 

47.  *' Voluntary  Exposure  to  TJnneoessary  Danger,"  Deflned.— 
"  Voluntary  exposure  to  unnecessary  danger,"  means  a  piece  of  gross  care- 
lessness and  **  involuntary  death  by  drowning,"  is  a  death  by  accidental 
means,  whether  the  deceased  fell  into  the  water  because  of  disease  or  by 
slipping.  Mfrs.  Accident  Indemnity  Co,  v.  Dorgan,  16  U.  S.  App.  290 
(6th  Cir.) ;  Taft,  J.,  1893. 

48.  Beoeipt  of  Assessments  is  Waiver  of  Non-payment  of  Dues.— 
Action  upon  an  endowment  certificate  brought  by  A. ,  wife  of  B.  It  appeared 
that  B.  had  become  a  member  of  a  lodge  of  Knights  of  Pythias  and  also  of 
the  endowment,  or  insurance  rank,  of  that  order.  B.  died,  having  |)romptly 
paid  all  assessments  due  upon  his  certificate  of  endowment,  but  was  indebted 
to  his  lodge  for  annual  dues,  for  a  greater  period  than  one  year,  which 
according  to  the  laws  of  the  order  wrought  a  forfeiture  of  the  certificate. 
It  app^ired  that  B.  had  not  been  notified  of  his  arrearage,  and  had  not  been 
suspended  from  membership.  The  trial  judge  instructed  the  jurv  that  the 
continued  receipt  of  assessments  from  B.  up  to  the  time  of  his  death  was, 
under  the  circumstances,  a  waiver  of  any  technical  forfeiture  by  reason  of 
non-payment  of  lodge  dues.  Judgment  for  A.  affirmed.  Knights  of 
Pythias  V.  Kalinski,  163  U.  S.  289 ;  Brown,  J.,  1896. 

^.  When  Suicide  Does  not  Make  the  Policy  Void.— Death  by  the 
suicide  of  the  insured  is  not  '*  death  by  his  own  hand,"  within  the  meaning 
of  a  condition  whereby  the  policy  is  to  be  void  In  that  event,  if  at  the  time 
of  taking  his  own  life  his  reasoning  faculties  were  so  far  impaired  that  he 
was  not  able  to  understand  the  moral  character,  the  general  nature,  con- 
sequences, and  effect  of  the  act,  or  when  he  was  impelled  thereto  by  an 
insane  impijdse  which  he  had  not  the  power  to  resist.  Mutual  Life  Ins,  Co, 
of  N.  Y,  V.  Leubrie,  38  U.  S.  App.  37  (2d  Cir.) ;  Wallace,  J..  1896. 

2.  Rbcovery  under  the  Policy,  50-58. 

50.  When  Failure  of  Payment  Works  Forfeiture.— A  policy  of  life 
insurance  was  issued,  insuring  the  life  of  the  husband  for  the  benefit  of  his 
wife,  for  f5,000  for  life,  a  premium  named  to  be  paid  annually,  and  if  not 
paid  the  policy  to  cease.  JBefore  the  tenth  premium  became  due  the  hus- 
oand  advised  the  company  of  his  inability  to  pay  and  wished  a  paid-up  policy, 
but  upon  the  advice  of  the  company  to  release  so  much  of  the  f5,000  as  would 
enable  him  to  pay  the  premiums,  he  agreed  and  presented  to  the  company 
what  purported  to  be  a  receipt  signed  by  his  wife.  A  year  later  he  took  out 
a  paid-up  policy,  having  first  given  the  company  what  purported  to  be  a 
receipt  from  his  wife.  The  wife's  name  was  written  on  the  policy  by  her 
husband  without  her  consent.  In  a  suit  by  the  wife  on  the  $5,(K)0  policy  the 
company  set  up  the  non-payment  of  any  premium  on  it  after  the  reduction  of 
the  original  policy.  Hda,  ^ood  defence,  and  there  was  nothing  to  justify 
the  failure  to  pay  the  premiums.  Miles  v.  Connecticut  M,  L,  Ins,  Co. ,  147 
U.  S.  177  ;  Blatchford,  J.  (Brown,  J.,  Dist.),  1893. 
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51.  Assignee  inay  Sue  in  his  own  Name.— The  assignee  of  a  Uf  e  insurance 
poUcy  under  the  Texas  statutes  and  on  the  law  side  of  the  Federal  court  may 
sue  in  his  own  name,  and  the  administrator  is  a  proper  party  and  may  be 
made  defendant.  Manhattan  Life  Ins.  Co.  v.  P. «/.  Willes  <t  Bro.,  23  IJ.  S. 
App.  103  (5th  ar.) ;  Pardee,  J.,  18d4. 

52.  Beal  Party  in  Interest  as  Beneficiary  may  Recover.— Where  a 

policy  of  insurance  is  issued  to  '*  A. ,  receiver  for  B.  v.  B. ,"  the  company  know- 
mg  at  the  time  that  the  title  to  the  property  is  in  dispute  and  that  A.  is 
merely  holding  possesssion  of  the  property  as  receiver  m  the  sidt,  the  real 
owner  who  in  tne  suit  establishes  his  title  to  the  property,  or  his  admin- 
istrator, may  have  the  policy  reformed  so  as  to  m  made  payable  to  the 
receiver  or  his  successors  m  office  ;  or  if  the  intention  of  the  parties  appears 
on  the  face  of  the  poUcy,  no  reformation  is  necessary  in  order  to  enable  such 
owner  or  his  administrator  to  maintain  an  action  on  it.  HoUaday's  Admr, 
V.  Phenix  Ins.  Co.  o/B.,  7  U.  S.  App.  825  (9th  Cir.) ;  Hawley,  J.,  18«2. 

53.  Proximate  Cause— Death  by  Drowning.— If  death  is  caused  by 
drowning,  that  is  the  proximate  cause,  no  matter  what  the  cause  of  falling 
into  the  water  may  be.  Mfrs.  Accident  Indemnity  Co.  v.  Dorgan,  16  U.  S. 
App.  291  (6th  Cir.) ;  Tapt,  J.,  1898. 

54.  Cause  of  Death— Taking  Poison.- A  policy  of  life  insurance,  payable 
in  *^  thirty  dajs  after  due  notice  and  satisfactory  evidence  of.  deatn-'  and 
excepting  this  risk :  **  Suicide — ^The  self-destruction  of  the  insured,  in  any 
form,  except  upon  proof  that  the  same  is  the  direct  result  of  disease  or  of 
accident  occurring  without  the  voluntary  act  of  the  insured/*  covers  the 
case  of  the  insured's  death  as  the  direct  result  of  taking  poison  when  his 
mind  is  so  far  deranged  as  to  be  unable  to  understand  the  moral  character 
of  his  act,  even  if  he  does  understand  its  physical  consequences ;  and  it  is 
sufficient  to  prove  this  at  the  trial,  without  stating  it  m  the  preliminary 
proof  of  death.  Connecticut  M.  Life  Ins.  Co.  v.  Akens,  150  U.  S.  468 :  Gray, 
J.,  1898. 

55.  Proof  of  Death— When  Plaintiff  is  not  Estopped  by.— In  an  action 
on  a  policv  of  insurance  excepting  from  the  risks  assumed  the  death  of  the 
insured  '*  by  his  own  hand  or  act,*^  it  appeared  that  in  the  proofs  of  death  to 
the  question  whether  the  death  of  the  deceased  was  caused  bv  his  own  hand 
or  acts,  the  plaintiff  answered,  **  See  statement  of  Dr.  J."  That  statement 
gave  as  the  cause  of  death  '*  shock  from  penetrating  pistol  ball ;  wound  of 
the  head ;  mental  aberration,  superinduced  by  chronic  headache. *"  The 
doctor's  statement  was  based  on  hearsay.  Held,  the  proofs  of  death  did  not 
amount  to  an  admission  that  the  deceased  committed  suicide  and  the  |^ain- 
tiff  is  not  estopped  thereby,  nor  is  the  burden  of  proof  cast  on  him.  Home 
Benefit  Association  v.  Sargent,  142  U.  S.  691 ;  Blatchford,  J.  (Brown.  J., 
Dist.),  1892. 

The  proofs  of  death  are  admissible  in  evidence  to  show  that  the  cause  ol  death  was  snidde. 
Uiough  they  are  not  conclusive.    Leman  v.  Life  Ins.  Ck>.,  46  La.  A.  1191. 

56.  Waiver  of  Proof  of  Loss. — The  condition  in  an  insurance  policy,  requir- 
ing notice  and  proofs  of  loss  to  be  made  within  a  given  number  of  days  after 
death,  may  be  waived.  Such  waiver  may  be  inferred  from  insurer's  con- 
duct evincing  an  intention  not  to  insist  on  a  literal  compliance  with  the 
condition.    To  take  advantage  of  the  breach  of  warranty,  the  insurer  must 

Sromptly  disclose  such  pur{)ose,  and  therefore  if  the  insurer  asserts  other 
efences,  viz.,  that  substantive  conditions  of  the  contract  have  been  broken, 
his  conduct  will  be  construed  into  a  voluntary  abandonment  of  other  less 
meritorious  defences.  Equitable  Life  Ass.  Society  of  the  U.  S.  v.  Hietfs  Ad- 
ministrator, 19  U.  S.  App.  173  (8th  Cir.) ;  Thayeb,  J.,  1898. 


57.  Action  by  Beneficiary— Biirden  on  Him  to  Show  his  Bight  to 
Becover. — A  promise  by  the  insurer  in  a  policy  of  life  insurance  to  pay  the 
amount  of  the  policy  on  the  death  of  the  assured  to  ''  M.  C,  his  creditor,  if 
living,'*  if  not  then  to  the  executors,  etc.,  of  the  assured,  is  a  promise  to  pay 
to  that  creditor,  if  he  continues  to  be  a  creditor,  and  if  not,  then  to  the  ex- 
ecutors, etc. :  and  in  an  action  on  the  policy  by  the  creditor,  if  sufficient 


rNSTJBANCE,  in.,  IV.  875 

time  elapsed  between  the  making  of  the  policy  and  the  death  of  the  assured 
to  warrant  an  assumption  that  the  debt  may  have  been  paid,  it  is  incumbent 
on  the  plaintiff  to  prove  the  continuance  of  the  relation  and  tlie  amount  of 
the  debt.     Crotty  v.  Unvm  M,  Life  Ins,  Co,,  144  U.  S.  621 ;  Brewer,  J.,  1892. 

A  policy  is  void  unlew  insurer  has  interest  in  life  of  insured.    Kentucky  Life  &  Ace.  Ins.  Co.  t. 
HamDum,  G8  F.  R.  101. 

58.  Forfeiture  is  Gtovemed  by  Laws  of  State  where  Application  was 
jlj^ile. — Where  a  oompanv  was  found  not  to  be  a  co-operative,  benevolent 
insurance  society,  but  an  incorporated  life  insurance  company  on  the  co- 
operative or  assessment  plan,  a  policy  of  insurance  issued  by  it  providing 
for  a  forfeiture  in  case  of  suicide  was  ndd  to  be  issued  subject  to  the  laws  of 
Miasouri  where  the  application  had  been  made,  which  laws  provide  against 
forfeitures  in  cases  of  suicide.  Knights*  Templar  and  Masons'  Life  Indemr 
niiy  Company  v.  Berry,  4  U.  S.  App.  853  (8th  Cir.) ;  Shiras,  J.,  1892. 

IV.  MARINE,  59-71. 

69.  Interpretation  of. — ^Where  a  policy  of  insurance  provided  that  a  tug  was 
privii^ed  to  use  **  all  inland  waters  as  far  south  as  Norfolk,"  and  a  rider 
added  to  the  poUcy  granted  permission  *'  to  use  port  and  harbor  of  Charles- 
town,  but  not  to  cover  trips  either  way  between  Norfolk  and  Charlestown  ;  *' 
held,  policy  and  rider  should  be  construed  together,  and  meant  that  the 
insurer  did  not  assume  the  risk  from  Norfolk  to  Charlestown,  and  as  the  loss 
occurred  on  the  excepted  trip,  the  libel  was  properly  dismissed.  Mark  v. 
Home  Ins.  Co.  of  the  City  of  Jv.  Y.,  26  U.  S.  App.  873  (8d  Cir.) ;  Lacombe,  J., 
1894. 

80.  On  Adyanoes— Meaning  of. — ^The  owners  of  a  steamship  sued  to  recover 
on  a  policy  for  $3,000.  The  vessel  was  valued  therein  at  $1(K),000,  and  other 
companies  had  already  paid  $95,000  on  similar  policies  and  $28,750  for  in- 
surance **  on  advances.  Hdd,  where  the  words  **  on  advances  "  are  writ- 
ten in  the  valuation  clause  of  an  insurance  policy,  which  already  contains  a 
printed  description  of  all  parts  of  the  shij>,  such  words  do  not  mean  an^  part 
of  the  ship  or  car^o,  but  something  distinct,  as  moneys  advanced  m  her 
bu^eas.  This  action  may  be  maintained,  as  the  insurance  on  advances 
covered  other  subject-matter  than  the  policv  in  suit,  whether  properl^r  sub- 
ject to  insurance  or  not.  Providence  Washington  Ins.  Co.  v.  Bowring,  1 
U.  S.  App.  183  (2d  Cir.) ;  Wallace,  J.,  1892. 

61.  If  otioe  of  Assessment— When  to  be  Served.— A  premium  became 
payable  on  a  policy  of  insurance  on  Dec.  2, 1891.  The  insured  was  notified 
on  Nov.  2,  that  unless  the  premium  was  paid  when  due,  the  policy  and  all 
payments  thereon  would  become  forfeited  and  void.  Held,  that  under  the 
New  York  statute  the  notice  was  insufficient,  it  having  been  served  by  the 
insurance  company  twenty-nine  da^s  prior  to  the  day  when  the  premium 
was  payable,  and  not  **  at  least  thirty  days  "  prior  thereto,  as  required  bv 
the  terms  of  the  proviso,  and  the  company  was  liable  on  the  policy.  Raes 
Executors  v.  Nat.  Life  Ins.  Co.,  20  U.  S.  App.  410  (2d  Cir.);  Wallace,  J.,- 
1894. 

62.  Subrogation  of  Carrier  to  Bights  of  Insured.— Where  a  bill  of 
lading  provides  that  in  case  of  loss  the  carrier,  if  liable  for  the  loss,  shall 
have  the  benefit  of  any  insurance  that  may  have  been  effected  on  the  goods, 
this  provision  limits  the  right  of  subrogation  of  the  insurer  to  recover  over 
against  the  carrier  upon  paying  to  the  shipper  the  loss.  Wager  v.  Provi- 
dSnoe  Ins.  Co. ;  Providence  Ins,  Co.  v.  Morse,  150  U.  S.  99  ;  Shiras,  J. ,  1893. 

63.  Abandonment— What  does  not  Constitute.— Defendants,  through 
their  agents  in  Boston,  insured  plaintiff's  cattle  for  the  voyage  from  Boston 
to  Liverpool  against  absolute  total  loss  only.  The  vessel  was  wrecked  and 
idl  the  cattle  were  lost  except  a  few  that  were  jettisoned  by  the  crew  and 
saved  through  the  exertions  of  sailors  who  acted  at  the  express  request  of 
the  insurers.  The  sailors  forwarded  the  cattle  to  the  consignee  of  the  in- 
sured by  whom  they  were  sold  for  the  benefit  of  the  sailors.    The  agent  of 
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the  insurers  told  the  insured  that  **  it  would  be  all  right.^  The  contract 
contained  the  usual  sue  and  labor  clause.  Held,  the  loss  was  only  partial  : 
that  the  fact  of  the  jettison  of  such  cattle  as  were  saved  did  not  render  it 
total ;  that  the  request  by  the  underwriters  to  the  sailors  to  take  chiurge  was 
not  an  acceptance  of  abandonment  so  as  to  render  the  loss  total ;  and  that  the 
agent  had  no  power  to  accept  the  abandonment.  Monroe  v.  British  dt  F. 
M,  i.  Co,  L. ;  Monroe  v.  Union  M,  Ins.  Co.  L.,  5  U.  S.  App.  179  (1st  dr.); 
Putnam,  J.,  1892. 

64.  Local  XJsag^e  as  Affecting  the  Contract.— A  well-defined  local  usage. 
whereby  marme  insurance  agents  can  make  binding  contracts  to  take  effect 
on  the  day  of  application,  without  consulting  their  superiors,  is  presumably 
known  to  a  foreign  company  engaged  for  years  in  insurance  business  at  the 
place  where  the  usage  obtains,  and  is  sufficient  to  prevail  over  private  in- 
structions of  such  agents  when  the  insured  is  ignorant  of  them,  and  is  witli- 
out  notice  of  facts  sufficient  to  put  him  upon  inquiry.  Oreenicich  Ins.  Co. 
V.  Waterman,  6  U.  S.  App.  549  (6th  Cir.);  Tapt,  J.,  1898. 

65.  **  Actual  Total  Loss  "  Defined.— If  abandoned  property  passes  into  the 
hands  of  salvors,  the  loss  does  not  become  actual  total  loss,  unless  it  would 
require  disproportionate  exertions,  expense,  or  hazard  on  the  part  of  the 
owners  to  recover  possession.  Monroe  v.  British  &  F.  M.  Ins.  Co.  L. ;  Mon- 
roe V.  Union  Ins.  Co.  L.,  5  TJ.  S.  App.  179  (1st  Cir.) ;  Putnam,  J.,  1892. 

66.  Meaning  of  **  Free  of  Farticniar  Average  unless  the  Vessel  be 
Sunk,"  etc. — The  memorandum  **  free  of  particular  average  unless  the  ves- 
sel be  sunk,  burned,  stranded,  or  in  a  collision,"  contained  in  a  policy  of 
marine  insurance,  means  that,  in  case  of  collision,  the  exception  being 
destroyed,  the  policy  will  cover  all  loss  sustained  during  the  voyage  from 
any  and  all  caiLses.  London  Assurance  v.  Campanhia  de  Moagens  do  Bairriew, 
28  U.  S.  App.  439  (3rd  Cir.) ;  ACHESON,  J.,  1895. 

67.  General  Average— When  may  be  Becovered.— A  cargo  was  damaged 
by  collision  in  New  York  harbor  when  the  vessel  was  outward  bound.  Upon 
her  arrival  at  Shanghai  the  average  charges  were  adjusted.  Held,  that  the 
vessel  in  fault  for  the  collision  was  liable  for  damage  to  cargo,  notwith- 
standing the  fact  that  such  damage  was  not  determined  imtil  after  the 
voyage  was  ended.  The  Energia  and  The  Wild  Pigeon,  35  U.  S.  App.  6  (2d 
Cir.) ;  Lacohbe,  J.,  1895. 

68.  As  to  Expense  of  Going  for  Boats  not  Adrift,  but  Thought  to  be. 

— The  owner  of  several  dumping  boats  had  insured  them  in  the  defendant 
company,  whose  policy  contained  the  ordinary  **  sue  and  .labor  "  clause.  Be- 
lieving that  the  boats,  which  were  chartered  to  the  street  cleaning  depart- 
ment, were  adrift,  the  owner,  at  the  instance  of  the  insurance  company,  sent 
a  tug  to  bring  them  in,  and,  on  finding  that  they  were  not  adrift,  printed 
a  bill  for  the  expenses  to  the  insurance  company.  It  was  lield  tnat  there 
being  no  necessity  for  sending  the  tug,  the  owner  could  not  recover,  and 
that  the  instructions  only  meant  that  the  tu^  should  be  sent  if  the  boats 
were  adrift.  Barney  Dumping  Boat  Co.  v.  Niagara  Fire  Ins.  Co.,  35 U.S. 
App.  100 (2d  Cir.);  Per  Cur.,  1895. 

69.  Essentials  of  an  Abandonment.— No  particular  form  of  words  in  an 
abandonment  is  necessary  to  make  it  legal,  and  the  mere  form  of  expression 
used  is  not  material,  provided  the  policy  does  not  stipulate  otherwise.  All 
that  is  necessary  is  that  the  intention  to  abandon  shall  be  made  clear  enough 
fully  to  advise  the  underwriter  that  the  vessel  is  turned  over  to  him  for  the 

Purpose.    Insurance  Co.  ofN.  A.  of  P.  v.  Johnson,  37  U.  S.  App.  418(CthCir.) : 
AFT,  J.,  1895. 

70.  Failure  to  Object  to  the  Words  of  a  Written  Abandonment 
was  Waived. — A  written  abandonment  of  a  vessel  to  an  insurance  com- 
pany contained  the  words,  **  I  further  hereby  warrant  and  agree  to  defend 
the  interest  hereby  conveyed  and  abandoned  to  you  against  all  and  even* 
person  or  persons  whomsoever,  and  against  all  claim  of  every  nature,  and 
propose  to  make,  execute,  and  deliver  to  you  any  further  oonv^jrance  or 
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assurance  of  title  which  you  may  reasonably  require.'*  Held,  that  the 
abandonment  held  out  an  invitation  to  object  to  the  torm  thereof  if  unsatis- 
factory ;  and  that  under  such  circumstances  a  failure  to  object  to  the  form 
of  abandonment  at  the  time  must  be  held  to  have  been  a  waiver  of  any 
such  objections.  Insurance  Co,,  of  N,  A,  of  P.  v.  Johnson,  37  U.  S.  App.  418 
(6th  Cir.)  ;  Tapt,  J.,  1896. 

71.  Written  Abandonment  Works  a  Transfer  of  Title  to  the  Com- 
pany.— A  written  abandonment  transfers  title  in  the  abandoned  vessel  to 
the  msurera,  when  it  plainly  confers  upon  them  the  right  to  take  charge  of 
her,  have  her  repaired,  and  sold.  The  insured  may,  in  such  instrument, 
reserve  to  himself  all  the  uninsured  interest  to  which  he  is  entitled.  Same 
Case, 

V.  ACCIDENT  INSURANCE,  72-^74. 

73.  When  Iiiability  for  Death  Accrues.— B.  was  insured  by  a  mutual 
accident  association  under  a  policy  providing  for  insurance  *'  against  personal 
boWy  Injuries  effected  during  continuance  of  membership. "  Injury  occurred 
Dec.  20,  1890,  and  death  Jan.  23,  1891.  Insured  had  not  paid  assessment 
due  Jan.  15,  1891.  Held,  insured  was  a  member  at  the  time  of  the  accident, 
and  it  is  immaterial  that  death  occurred  when  membership  had  ceased. 
Burkheiser  v.  Mutval  Ace,  Ass,  of  the  N,  W,,  18  U.  S.  App  704  (7th  Cir.) ; 
Jenkins,  J.,  1894. 

73.  Construction  of  Policy  Bisks.— A  cattle-dealer,  insured  by  an  acci- 
dent insurance  company,  was  permitted  to  attend  to  cattle  on  the  cars  in 
transit.  Held,  that  he  might  do  anything  customary  under  like  circum- 
stances among  prudent  cattle-dealers,  and  he  might  show  the  common  prac- 
tice when  he  sued  on  his  policy.  Pacific  Mutual  lAfe  Ins,  Co.  v.  Snowden, 
12  U.  S.  App.  704  (8th  Cir.) ;  Caldwell,  J.,  1898. 

74.  Notice  of  Injury. — E.  became  a  holder  of  an  accident  certificate  in  the 
O.  F.  Assn.,  which  agreed  to  pay  him  certain  suins  for  injuries  or  death 
resulting  from  bodily  injury  effected  through  external,  violent,  and  acci- 
dental means.  Notice  was  to  be  given  to  the  insurer  within  ten  days  of  the 
date  of  the  accident  and  injury ;  there  shouM  be  no  claim  unless  dis- 
ability occurred  within  thirty  days  of  the  date  of  the  accident,  of  which  the 
insurer  should  have  had  notice  within  ten  days.  E.  stepped  on  a  nail,  con- 
tinued to  pursue  his  occupation  14  days,  and  was  then  taken  sick  and  died 
from  lockjaw  resulting  from  the  wound.  No  notice  was  served  within  ten 
days  of  the  occurrence  of  the  accident,  but  proofs  of  death  were  furnished. 
Held,  notice  of  injury  which  did  not  disable  £.  was  not  essential,  nor  did  it 
give  rise  to  the  claim  for  indemnity  or  death  benefit ;  beneficiary  was  there- 
fore entitled  to  recover.  Odd  Fellows'  Fraternal  Accident  Assn,  of  America 
V.  Earl,  34  U.  S.  App.  285  (7th  Cir.) ;  1895. 

"INTAKE  WEIGHT." 

See :  Ships  and  Shipping,  54. 

INTENTTION. 

See :  Contracts,  27-83. 

INTEBEST,  3. 

See  also :  Accx)unting,  4. 

Admiralty,  71-72, 104. 
Bonds,  14. 

Constitutional  Law,  73-78. 
Corporations,  93. 
Damaoes,  42-48. 
Insolvency,  2. 
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Judgments  and  Dbcbees,  26,  68,  59. 
Mortgages,  7,  9. 
Patents,  277,  278. 
United  States,  2, 12. 

USUBY. 

Vendors  and  Purchasers,  7. 

1.  OonditionaL  upon  NoxL-payment  at  Maturity.— A  contract  of  accept- 
ance was,  by  the  race  of  the  Dill,  to  pay  '*  two  thousand  dollars  with  interest 
at  the  rate  of  ei^ht  per  cent,  per  annum  after  maturity,  and  attomey^s  fees, 
without  any  rebef  from  valuation  or  appraisement  laws."  Held,  that  the 
stipulation  as  to  interest  and  as  to  valuation  and  appraisement  laws  applied 
only  in  case  the  bill  was  not  paid  at  maturity,  and  the  agreement  to  pay 
attorney's  fees  was  to  become  operative  only  niter  the  biU  had  been  dis- 
honored. Farrnera^  Nat.  Bank  of  Valparaiso  v.  Sutton  Mfg.  Co,,  6  U.  S. 
App.  312  (6th  Cir.);  Taft,  J.,  1892. 

2.  From  Filing  of  Bill  in  Equity .^Where  a  suit  is  brought  in  equity, 
for  an  accounting  for  various  sums  of  money  alleged  to  have  been  received, 
interest  may  be  computed  on  such  amounts  from  the  filing  of  the  bill 
Nashua  A  Ixywcll  R.  Co.  v.  Boston  and  LoweU  R.  Co.,  21  U.  S.  App.  50  (1st 
Cir.) ;  Putnam,  J.,  1894. 

8.  Beyond  Penalty— Breach  of  Bond.— Interest  beyond  the  penalty  is 
allowed  from  the  date  of  the  breach  of  a  bond  in  all  cases  where  the  damages 
equal  or  exceed  the  penal  sum,  not  as  additional  damages  for  the  breach,  but 
as  damages  for  wrongfully  withholding  a  payment  that  has  become  due. 
Front  Street,  etc.,  Ry.  Co.  v.  Blewett,  7  IT.  S.  App.  285  (9th  dr.)  ;  Gilbkkt, 
J.,  1892. 

INTEBLOCUTOBY. 

See :  Decrees :  Circuit  Court  op  Appeals,  8(X-dl. 
Equity;  41. 

Injunction :  Circuit  Court  op  AppeaI£,  88. 
Injunction,  16-18. 
Orders :  Circuit  Court  op  Appeals,  78-82. 

UXTEBlHAIi  BEVENITE,  8. 

1.  AflseBsment  of  Tax— How  Made.— Where  whisky  has  been  exported 
before  the  internal  revenue  tax  has  been  paid  thereon,  and  is  afterwud  re- 
imported  and  deposited  in  a  bonded  warehouse,  the  tax  is  to  be  laid  oo  the 
quantity  entered  into  bond  and  not  on  the  quantity  at  the  time  of  its  with- 
drawsd.  LouisvUle  P.  W.  Co.  v.  The  Surveyor,  etc.,  6  U.  S.  App.  58  (6th 
Cir.) ;  Jackson,  J.,  1892. 

2.  Taxes  not  under  Control  of  State  Laws.— The  lien  imposed  upon 
the  real  estate  of  a  manufacturer  of  tobacco,  snufF,  or  cigars,  by  Rev.  Stat, 
§  3207,  to  secure  the  pajrment  of  internal  revenue  taxes,  is  not  subject  to  the 
laws  of  the  state  in  which  the  real  estate  is  situated  respecting  recording  or 
registering  mortgages  or  liens,  for  the  state  ccmnot  by  legislation  interfere 
with  the  assessment  of  Federal  taxes,  or  set  up  limitations  of  time  as  to 
collection.     U.  S.  v.  Snyder,  149  U.  S.  210  ;  Shiras,  J.,  1893. 

8.  When  Tax  Attaches.— The  tax  imposed  upon  distilled  spirits  by  Rev. 
Stat.,  §  8251,  as  amended  by  the  act  of  March  8,  1875.  18  Stat.  389,  c  127, 
attaches  as  soon  as  the  spirits  are  produced,  and  cannot  be  evaded  except, 
upon  satisfactory  proof,  under  §  3221,  of  destruction  bv  fire  or  other  casualty. 
TTiompson  v.  V.  S.,  142  U.  S.  471 ;  Brown,  J.  (Field,  J.,  Dist.),  1892. 

4.  Tax  Becomes  Due  ui>on  Withdrawal  of  Spirits.— Some  5.000  galloDs 
of  whisky  were  entered  in  a  bonded  warehouse.  On  account  of  excessive 
loss  from  the  packages  the  commissioner  of  internal  revenue,  before  three 
years  had  elapsed,  ordered  the  immediate  withdrawal  thereof  and  payment  of 
the  90-cent  per  gallon  tax.    The  tax  was  collected  on  the  amount  as  entered. 


INTERNAL  BBVENUB — ^INTERSTATE  COMMERCE.  379 

mcludini^  some  635  eallons  that  had  been  lost  through  leakage,  etc.  Hdd, 
that  the  tax  became  due  upon  the  withdrawal  of  the  spirits,  and  was  to  be 
paid  on  the  amount  entered,  without  deduction  for  loss.  Crystal  Spring  D. 
Co.  V.  Car,  6  U.  S.  App.  42  (6th  Cir.) ;  Jackson,  J.,  1892. 

5.  TAX  becomes  Due  when  Spirits  are  Destroyed  by  Fire.-— Where 
spirits  deposited  in  a  bonded  warehouse  are  destroyed  by  fire  the  tax  thereon 
becomes  due,  under  the  statute  providing  for  the  payment  of  such  tax  upon 
the  removal  of  such  spirits,  u,  S.  v.  FeacCy  8  U.  S.  App.  288  (4th  Cir.) ; 
Hughes,  J.,  1898. 

6.  Taxation— What  g[ives  Exemption  from.— Loss  by  warpage  and  in- 
juiy  to  barrels  oontaimng  distilled  spirits,  caused  by  excessive  and  unusual 
summer  heat,  b^  abnormal  evaporation,  and  by  undiscoverable  worm-holes 
in  the  barrels,  is  not  a  loss  arising  from  **  actual  destruction  by  accidental 
fire  or  other  casualty,"  within  the  meanine  of  Rev.  Stat.,  §  8221,  and  the 
owner  is  not  exempt  from  taxation  on  the  portions  destroyed.  Crystal 
Spring  D.  Co.  v.  Cox,  6  U.  S.  App.  42  (6th  Cir.) ;  Jackson,  J.,  1892. 

7.  Distiller's  Bond— Theft  of  Spirits  does  not  Belease.— The  stealing 
of  distilled  spirits  from  a  distillery  warehouse  bv  reason  of  the  omission  of 
the  internal  revenue  officers  to  provide  sidficient  locks  on  the  doors,  affords 
no  defence  to  an  action  on  the  distiller's  bond  to  pay  the  tax  due  on  the 
flpirits  before  their  removal  and  within  three  years  from  the  date  of  entry. 
U.  8.  V.  Witten,  148  U.  S.  76 ;  Gray,  J.,  1892. 

8.  Violation  of  Regulation  of  Commissioners  not  a  Violation  of 
Law. — ^A  regulation  of  the  Commissioner  of  Internal  Revenue,  approved  bv 
the  Secretary  of  the  Treasury,  under  section  20,  act  of  August  2,  1886,  c.  840, 
required  dealers  in  oleomargarine  to  keep  certain  books  and  make  monthly 
returns,  and  it  was  held  that  a  failure  to  comply  with  this  regulation  did  not 
render  one  liable  to  the  penalty  imposed  in  section  18  of  the  act,  because  it 
was  not  a  failure  to  do  a  thing  prescribed  by  law.  U.  S.  v.  EaUnif  144  U.  S. 
677 ;  Blatchford,  J.,  1892. 

See  Commonwealth  v.  HmiUey,  166  Mass.  861 ;  Commonwealth  ▼.  Crane,  188  Mass.  810. 

TNTERNATIOKAL  LAW,  1. 

1.  XT.  8.  Courts  no  Jurisdiction  over  Foreign  Gk>Temments.— The 
courts  of  the  United  States  have  no  jurisdiction  to  examine  into  the  sover- 
ei^  acts  or  political  transactions  of  a  foreign  government,  or  the  acts  of 
military  affairs  in  command  of  the  armed  forces  of  such  foreim  govern- 
ment, whether  de  jure  or  de  facto.  UnderhiU  v.  Hernandez,  26  U.  S.  App* 
W3  (2d  Cir.)  ;  Waujlce,  J.,  1895. 

INTEBPLEADEB. 

See :  Equity,  420. 

Fraudulent  Conveyances,  21. 

INTEBFBETATION. 

See :  Wills,  7. 

INTEBSTATE    COMMEBCE,  44. 

See  also :  Cntcurr  Court,  16. 
Commerce. 
Municipal  Corporations,  11. 

L  RAILROADS. 

1.  Freioht,  1-22. 

2.  Passenqers,  28-24. 

n.  TELEGRAPH  COMPANIES,  25-26. 
m.  EXPRESS  COMPANIES,  27-28. 
IV.  MISCELLANEOUS,  29-^9. 

V.  INTERSTATE  COMMERCE  COMMISSION,  40-44. 
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I.  RAILROADS. 

1.    Freight,  1-24. 

1.  Stilts  Baising  Federal  Question.— A  suit  in  which  the  complainant 
seeks  to  enforce  rights  secured  to  it  by  the  Interstate  Commerce  Act,  and 
seeks  to  restrain  other  railroads  from  refusing  it  the  rights  accorded  it  by 
law,  as  an  agency  in  such  commerce,  is  one  involving  a  Federal  question. 
Lennon  v.  Lake  Shore  iSb  Michigan  S.  Ry,  Co.,  22  U.  S.  App.  561  (6th Cir.) ; 
Sbyerens,  J.,  1894. 

3.  Disoriznination. — It  is  not  a  discrimination  under  the  Interstate  Com- 
merce Act  for  a  carrier  to  prefer  itself  in  its  own  proper  business.  §  3  of  tiie 
Interstate  Commerce  Act  contemplates  independent  carriers  capable  of 
mutual  relations  and  of  being  objects  of  favor  or  prejudice.  There  must  be 
at  least  two  other  carriers  besides  the  offending  one.  Ilwaco  ^.  and  Nav. 
Co.  V.  Oregon  Short  Line  and  U.  N.  Ry.  Co.,  15  U.  S.  App.  178  (9th  Cir.); 
McKenna,  J.,  1898. 

3.  What  Does  not  Constitute  an  Undue  Discrimination.— Where,  in 
an  action  by  the  Interstate  Commerce  Commission  to  enforce  an  order  re- 
quiring a  railroad  company  to  cease  from  carrying  through  freight  for  a  less 
rate  than  local  freight,  it  appeared  that  the  dispari^  charged  was  consider- 
able, held,  that  this  fact  alone  did  not  warrant  the  (Jircuit  Court  of  Appeals 
in  finding  that  such  disparity  constituted  an  imdue  discrimination.  Texas 
and  Pactfle  Railway  Company  y.  Interstate  Commerce  Commission^  162  U.  S. 
197  ;  Shiras,  J.,  1896. 

4.  What  is  Unjust  Discrimination.— A  railroad  company  procured  from 
abroad,  by  steamship  connection  with  New  York,  through  traffic  for  San 
Francisco  via  New  Orleans,  charing  a  less  rate  thereon  than  on  domestic 
goods  between  the  same  points.  It  appeared  that,  except  for  the  modified 
through  rates,  the  foreign  traffic  would  not  have  reached  New  Orleans.  Held, 
that  this  was  not  of  itself  an  act  of  ** unjust  discrimination"  within  the 
meaning  of  the  Interstate  Commerce  Act.    Same  Case. 

5.  When  Competition  should  be  Taken  into  Account— In  an  action 
by  the  Interstate  Commerce  Commission  against  the  Texas  and  Pacific  Rail- 
way to  enforce  an  order  of  the  commission  as  to  rates  of  carriage,  it  appeared 
that  the  railway  company,  on  account  of  the  competition  of  ocean  lines  made 
discriminating  rates  m  favor  of  foreign  goods  transferred  to  it  at  a  certain 
point,  over  domestic  goods  from  the  same  point.  Held,  that  such  compe- 
tition should  be  taken  acc/ount  of  as  well  as  competition  within  the  limits  of 
the  country.    Same  Case. 

6.  Receiving  Goods  on  a  Foreign  Bill  of  Lading  renders  Amenable 
to  the  Act. — A  state  railroad,  whose  road  lay  within  the  limits  of  the  state, 
entered  into  the  carriage  of  foreign  freight  by  agreeing  to  receive  the  goods 
by  virtue  of  foreign  through  bills  of  lading,  and  to  participate  in  through 
rates  and  charges.  Held^  that  it  thereby  became  part  of  a  continuous  line, 
not  made  by  a  consolidation  with  the  foreign  companies,  but  by  an  arrange- 
ment for  the  continuous  carriage  or  shipment  from  one  state  to  another ;  and 
thus  became  amenable  to  the  Federal  act  in  respect  to  such  interstate  com- 
merce, and  having  thus  subjected  itself  to  the  control  of  the  Interstate  Com- 
merce Commission,  it  could  not  limit  that  control  in  respect  to  forei^ 
traffic  to  certain  points  on  its  road  to  the  exclusion  of  other  roads.  Cinttn- 
natiy  New  Orleans,  and  Te;cas  Pacific  Railway  Co.  v.  Interstate  Commerce  Com- 
mission ;  Interstate  Commerce  Commission  v.  Cincinnati,  New  Orleans,  and 
Texas  Pacific:  Raihcay  Co.,  162  U.  S.  184 ;  Shiras,  J.,  1896. 

7.  What    is    not  Undue    Preference    or     Discrimination.— Under 

sections  8  and  4  of  the  Interstate  Commerce  Act,  where  two  connecting 
carriers  united  in  putting  in  force  a  joint  through  tariff  between  given  points, 
such  joint  tariff  was  not  the  standard  by  which  the  reasonableness  of  the 
local  tariff  on  either  line  was  to  be  determined,  and  the  fact  that  a  rail- 
road company  charged  a  local  chipper  more  for  transporting  property  be- 


INTERSTATE  COMMERCE,  T.  381 

tween  two  points  on  its  road  than  it  charged  a  connecting  road,  did  not  es* 
tabUsh  undue  preference  or  discrimination.  Parsons  v.  Chicago  <St  N.  W. 
Ry,  Co.,  27  U.  S.  App.  394  (8th  Cir.) ;  Thayer,  J.,  1894. 

8.  Dlsorixninatioii  Defined. — ^The  Interstate  Ck>mmerce  Act  was  not  de- 
signed to  prevent  competition  between  roads,  or  to  interfere  with  roads 
when  they  make  customary  reductions  in  fees,  where  such  reduction  does 
not  unjustly  discriminate  against  other  persons  travelling  over  the  road. 
Railway  companies  are  only  bound  to  give  the  same  terms  to  all  persons 
under  the  same  conditions  and  circumstances,  and  any  fact  which  produces 
an  inequality  of  condition  and  a  change  of  circumstances  justifies  an  in- 
equality of  cliarge.  Interstate  Commerce  Commission  v.  Baltimore  (Sb  O,  R, 
Co.,  145  U.  S.  263 ;  Brown,  J.,  1892. 

9.  Short  and  Long  Hauls. — Where  two  railroad  companies  owning  con- 
necting lines  of  road  unite  in  a  joint  through  tariff,  they  form  for  the  con- 
necting roads  a  new  and  independent  line,  and  the  through  tariff  on  the 
joint  hne  is  not  the  standard  by  which  the  sepai'ate  tariff  of  either  com- 
pany is  to  be  measured  in  determining  whether  such  separate  tariff  violates 
act  of  Feb.  4th,  1887,  §  4,  which  forbids  greater  compensation  for  short  than 
for  long  hauls  ;  nor  does  the  fact  that  the  share  of  a  joint  rate  taken  by  one 
company  is  less  than  its  local  rate  constitute  a  violation  of  that  provision. 
Chicago  db  Northwestern  Ry.  Co.  v.  Osborne;  10  U.  S.  App.  430  (8th Cir.); 
Brewer,  J.,  1892 ;  Chicago  &  N.  W.  Ry.  Co.  v.  Junod,  10  U.  S.  App.  438. 
(8th  Cir.) ;  Brewer,  J.,  1892. 

See  Parsons  v.  Chicago  N.  W.  Ry.  Co.,  63  F.  R.  906 ;  Interstate  Com.  C.  v.  Cincinnati,  N.  O.  &  J. 
P.  Ry.  Co.,  56  F.  R.  98M87,  039,  94f,  946. 

• 

10.  Tip:  on  Commerce  Passing;  through  Another  State.— A  state  tax 
agamst  a  railroad  corporation,  incorporated  under  its  laws,  on  account  of 
transportation  done  by  it,  from  one  point  within  the  state  to  another  point 
within  it,  but  passing,  during  the  transportation,  without  the  state  and 
through  part  of  another  state,  is  not  a  tax  upon  interstate  commerce  and 
does  not  infringe  the  provisions  of  the  Federal  Constitution.  Lehigh  Valley 
R.  Co.  V.  Pennsylvania,  145  U.  S.  192 ;  Fuller,  C.  J.,  1892. 

See  Seawall  ▼.  R.  R  Ca,  110  Mo.  2S& ;  Western  Union  Tel.  Co.  v.  Tyler,  90  Va.  207. 

11.  Tax  on  Railroad  Tolls.— A  statute  of  Pennsylvania  iniposing  a  tax  upon 
the  tolls  received  by  the  New  York,  Lake  Erie  &  Western R.  Co.,  fromotner 
railroad  companies  for  the  use  by  them  respectively  of  so  much  of  its  rail- 
road and  tracks  as  lies  in  the  State  of  Pennsylvania,  for  the  passage  over 
them  of  trains  owned  and  hauled  b^  such  companies  respectively,  is  a  valid 
tax,  and  is  not  in  conflict  with  the  mterstate  commerce  clause  of  the  Consti- 
tution when  applied  to  goods  so  tran^>orted  from  without  the  State  of  Penn- 
sylvania. Neio  York,  Lake  Erie  <Sb  w.R.  Co.  v.  Pennsylvania,  158  TJ.  S.  431 ; 
Shiras,  J.  (Harlan,  J.,  Dist.),  1895;  Tioga  R.  Co.  v.  Pennsylvania ;  New 
York,  Lake  Erie  d:  W.  C.  <Sk  R.  Co.  v.  Pennsylvania ;  New  York,  Pa.  <&  O. 
R.  Co.  V.  Pennsylvania,  158  U.S.  440;  Shiras,  J.  (Harlan,  J.,  Dist.), 
1895. 

12.  Taxing  Capital  Stock  on  Basis  of  Mileage.— A  statute  of  a  state 
imposing  a  tax  on  the  capital  stock  of  all  corporations  engaged  in  the  trans- 
portation of  freight  or  passengers  within  the  state,  under  which  a  corpo- 
ration of  another  stat«  engaged  in  running  railroad  cars  into,  through,  and 
out  of  the  state,  and  having  at  all  times  a  large  number  of  such  cars  within 
the  state,  is  taxed  hy  taking  as  the  basis  cf  assessment  such  proportion  of  ite 
capital  stock  as  the  number  of  miles  of  railroad  over  which  its  cars  are  run 
within  the  state  bears  to  the  whole  number  of  miles  in  this  and  other  states, 
does  not,  as  applied  to  such  a  corporation,  violate  the  clause  of  the  Consti- 
tution of  the  LJnited  States  granting  to  Congress  the  power  to  regulate  com- 
merce among  the  several  stetes.  Pullman^s  Palace  Car  Co.  v.  Pennsylvania, 
141 U.  S.  18 ;  Gray,  J.  (Bradley,  Field,  Harlan,  JJ.,  Dist.),  1891 ;  Pullman's 
Pakux  Car  Co.  v.  Hayward,  141  U.  S.  36;  Gray,  J.  (Bradley,  Field, 
Harlan,  JJ.,  Dist.),  1891. 

A  state  has  power  to  tax  all  property  within  its  limits  though  It  be  used  in  interstate  com- 
meroe.    Such  a  tax,  if  it  does  not  d&criminate  against  corporations  engaged  in  interstate  com- 
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merce,  is  not  a  tax  om  interstate  oonunerce  but  on  property,  and  is  not  forbidden  by  the  Federal 
Constitution.  In  re  Nichols.  48  F.  R.  166 ;  Pullman's  Palace  Car  Co.  v.  Board  of  Assessors,  55  F.  R. 
909 :  Brings  v.  Stroud,  58  F.  R.  719 ;  Board  of  Assessors  of  the  Parish  of  Orleans  v.  Pullmao's 
P.  C.  Co.,  60  F.  R.  .'33 ;  Western  Union  Tel.  Co.  v.  Poe,  61  F.  R.  465  ;  People  ex  rel.  Pa.  R.  Co.  v. 
Wemple,  65  Hun,  260 ;  People  ex  rel.  Pa.  R.  Co.  v.  Wemple,  188  N.  Y.  11 ;  Osborne  v.  State  of  Fla., 
88  Fla.  186. 

13.  Bailroad  Charges— Texas.— The  Texas  statute  of  May  6, 1892,  making 
it  unlawful  for  a  railroad  company  in  that  state  to  charge  and  collect  a 
greater  sum  for  transporting  freight  than  is  specified  in  the  bill  of  lading,  is, 
when  applied  to  freight  transported  into  the  state  from  a  place  without  it, 
in  conflict  with  section  6  of  interstate  Ck)mmerce  Act  of  Feb.  4,  1887,  c.  104, 
24  Stat.  879,  as  amended  by  the  act  of  March  2, 1889,  c.  882,  25  Stat.  855,  pro- 
yided  that  it  shall  be  unlawful  to  charge  a  greater  or  less  compensation  than  is 
specified  in  the  published  schedule  of  rates,  in  force  at  the  time ;  and  being 
thus  in  conflict  with  a  Federal  statute,  which  it  is  within  the  power  of  Con- 
gress to  enact,  the  state  statute  is  not  applicable  to  interstate  shipments. 
C/mZ/,  Colorado  db  Santa  F6  Ry.  Co,  v.  Hefley,  158  U.  S.  98 ;  Brewer,  J., 
1895. 

14.  Taxing  Bailroad  by  Milei^e. — ^Where  an  assessing  board,  seeking  to 
assess  for  purposes  of  taxation,  is  charged  with  the  duty  of  valuing  a  cer- 
tain number  of  miles  of  railroad  withm  a  state  forming  part  of  a  line  of 
road  running  into  another  state,  and  assesses  those  miles  of  road  at  tbeir 
actual  cash  value  determined  on  a  mileage  basis,  this  does  not  place  a  burden 
upon  interstate  commerce  beyond  the  power  of  the  state,  simply  because 
the  value  of  that  railroad  as  a  whole  is  created  partly  by  the  interstate  com- 
merce which  it  is  doing.  Cleveland,  C,  C.  <fc  St,  L,  Ry.  Co,  v.  Backtu,  154 
U.  S.  489;  Brewer,  J.  (Harlan,  Brown,  JJ.,  Dist.),  1894. 

15.  Prepasrment  of  Freight  not  an  Undue  Disadvantage.— An  inter- 
state carrier  does  not  subject  another  carrier  to  an  ^*  undue  or  unreasonable 
disadvants^e  "  by  exacting  the  prepayment  of  freight  on  all  property  re- 
ceived from  it  at  a  given  station,  altnough  it  does  not  require  charges  to  be 
paid  in  advance  on  freight  received  from  other  individuals  and  competing 
carriers  at  such  station.  Little  Bock  A  M,  R,  Co,  v.  St,  Louis  8,  W,  Ry.  Co.; 
Little  Rock  <fc  M,  R.  Co.  v.  St,  Louis  I,  M,  &  S,  Ry.  Co,;  Little  Rock  dtM.R. 
Co,  V.  Little  Rock  db  F,  S,  Ry,  Co,,  27  U.  S.  App.  880  (8th  Gir.) ;  Thayer,  J., 
1894. 

16.  Through  Bating  and  Loading. —  An  interstate  carrier  that  enteis 
into  an  arrangement  with  a  connecting  carrier  for  through  billing,  rating, 
and  loading,  and  for  the  use  of  its  tracks  and  terminals,  is  not  obliged  to 
make  the  same  arrangement  with  other  connecting  carriers,  though  the 
physical  facilities  for  an  interchange  of  traffic  are  the  same.  Little  Book  & 
M,  R.  Co.  V.  St.  Louis  S.  W.  Ry,  Co,,  27  U.  S.  App.  880  (8th  C:!ir.) ;  Thatee, 
J.,  1894. 

17.  Forbidding  Sunday  Trains,  not  Violation  of  Constitution.— The 

legislation  of  the  State  of  Georgia,  contained  in  g§  4578  and  4310  of  the  code 
of  1882,  forbidding  the  running  of  freight  trains  on  Simday,  and  providing 
for  the  punishment  of  the  superintendents  of  roads  violating  the  law, 
although  affecting  interstate  commerce  to  a  limited  degree,  is  not  for  that 
reason  a  needless  intrusion  upon  the  domain  of  Federal  jurisdiction,  nor 
strictly  a  regulation  of  interstate  commerce,  but  an  ordinary  police  ree- 
ulaiion,  designed  to  secure  the  well-being  and  promote  the  general  wel- 
fare of  the  people  of  the  state  ;  and  not  invalid  by  force  alone  of  the  Con- 
stitution of  the  United  States,  but  is  to  be  respected  in  the  courts  of  the 
Union  until  superseded  and  displaced  by  some  act  of  Congress.  Henning- 
ton  V.  Georgia,  163  U.  S.  299 ;  Harlan,  J.  (The  Chief  Justice  and  White, 
J.,  dissenting),  1896. 

18.  Indicting  Freight  Agent  in  Another  State.— An  agent  of  a  Penn- 
sylvania railway  company  who  had  no  authority  to  make  rates  or  allo^ 
rebates  was  indicted  in  a  district  coiirt  in  Missouri  for  making  unlawful  and 
unjust  discriminating  charges.  He  was  arrested  in  Pennsylvania  and  was 
released  upon  habeas  corpus.    Upon  an  appeal  from  the  order  of  dischaige 
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it  was  held  (1)  that  the  Circuit  Court  of  Appeals  had  jurisdiction  of  the  case ; 
(2>  that  there  was  no  evidence  that  the  deibndant  had  committed  any  offence, 
but  that  if  he  had  done  so  it  was  committed  wholly  within  the  State  of  Penn- 
sylvania, and  tliat  the  court  helow  had  properly  discharged  him.  United 
States  V.  Fawkes,  3  U.  S.  App.  247  (8d  Cir.);  Dallas,  J.,  1892. 

19.  Fixing  Bailroad  Bates.— The  act  of  the  legislature  of  Michigan  of  June 
38, 1889  ^blic  Laws  of  1889,  pp.  282,  283),  fixing  the  amount  per  mile  to  be 
char^^  by  railways  for  the  transportation  of  a  passenger,  violates  no  provi- 
sion m  the  Constitution  of  the  United  States.  A  legislature  has  the  power  to 
fix  rates  for  the  transportation  of  passengers  by  railways,  and  the  extent  of 
judicial  interference  is  protection  against  unreasonable  rates.  Chicago  and 
Qmnd  Trunk  Ry.  Co,  v.  Wellnian,  143  U.  S.  339 ;  Brewer,  J.,  1892. 

TUs  power,  howoTer,  cannot  be  delegated  by  the  legislature  to  private  persons  or  corpora- 
tkiii&  Attorney  General  ▼.  Old  Colony,  160  Mass.  62 ;  Stimson  v.  Booming  Co.,  100  Mich.  860 ;  Mer- 
CBoUle  Trust  Co.  v.  Texas  &  P.  Ry.  Co.,  51  F.  R.  540  ;  Clyde  y.  Richmond  and  D.  R.  Co.  et  al.,  67  F. 
R.«»,441. 

20.  Bebates  will  not  Save  from  Liability  .—The  allowance  of  a  rebate  to 
the  owners  or  consignees  of  goods  will  not  exempt  a  railroad  company  from 
liability  on  its  bills  of  lading.  MercJiants'  Cotton  Press  Co.  and  S.  Co.  v.  In- 
suranee  Co.  of  N,  A.,  151  U.  S.  368  ;  Jackson,  J.,  1894. 

31.  Buty  to  Beoeive  Freight  of  Connecting  laines.— The  Interstate 
Commerce  Act  provides  that  a  common  carrier  shall  not  give  undue  or  \m- 
reasonable  preference  to  any  person,  company,  etc. ;  and  every  common  car- 
rier shall  afford  reasonable  facilities  for  tne  interchange  of  traffic  between 
their  respective  lines.  Defendant  had  refused  to  transport  freight  of  plain- 
tiffs over  its  lines  in  cars  other  than  its  own.  Held^  m  order  to  furnish  a 
ground  for  the  complaint  of  undue  preference,  parties  must  be  brought  into 
competition.  Here  there  is  none.  The  law  is  for  the  benefit  of  the  public, 
and  a  railroad  company  cannot  complain  of  the  grievances  of  a  locality. 
Such  refusal  is  not  undue  and  unreasonable  discrimination  if  made  when  the 
cars  of  the  defendant  were  not  in  use,  and  free  to  be  employed  in  transporta- 
tion. Oregon  Short  Line  &  Utah  N.  Ry.  Co.  v.  Northern  Pac.  R.  R.  Co.y 
15  U.  S.  App.  479  {9th  Cir.) ;  McKknna,  J.,  1894. 

23.  Bates  should  be  Belatively  Reasonable.— While  substantially  dis- 
similar conditions  may  justify  dissimUaritv  in  rates,  imder  sections  2  and  4 
of  the  Interstate  Commerce  Act,  24  Stat.  879,  c.  104,  it  does  not  follow  that 
any  dissimilar  condition,  of  whatever  kind  it  may  be,  justifies  discrep- 
ancy in  rates.  Gross  inequality  shows  either  that  the  railroad  making  the 
inequality  is  unjust  to  itself  in  carrying  the  goods  without  profit,  "  or  else 
the  larger  rates  give  an  unwarranted  return  for  the  services  rendered." 
Rates  should  be  not  only  reasonable,  but  relatively  reasonable,  and  thus  not 
unjust  in  their  results.  Texa^  &  Pacific  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission,  20  U.  S.  App.  1  (2d  Cir.) ;  Shipman,  J.,  1893. 
See  Bigbee  ft  W.  R.  P.  Co.  v.  Mobile,  60  F.  R.  548. 

2.  Passengers,  28-24. 

23.  Failure  to  Honor  Tickets  of  Connecting  Lines.'The  practice  of 
railroad  companies  to  honor  tickets  over  their  hnes  issued  by  connecting 
companies  is  founded  entirely  on  arrangements  between  those  companies ; 
and  in  the  absence  of  such  arrangements  there  is  no  obligation  on  the  part 
of  either  company  to  honor  tickete  issued  by  the  other.  Oregon  Short  Line  6: 
Utah  N.  Ry.  Co.  v.  Northern  Pac.  R.  R.  Co.,  15  U.  S.  App.  479  (9th  Cir.) ; 
McKenna,  J.,  1894. 

24.  Party-rate  Ticket  Good.— A  party-rate  ticket,  issued  by  a  railway 
connpany  engaged  in  interstate  commerce,  for  the  transportation  of  ten  or 
more  persons  from  a  place  in  one  state  to  a  place  in  another,  at  a  rate  less 
than  that  charged  to  a  single  individual  for  a  like  transportation  on  tlie 
same  trip,  is  not  a  violation  of  the  Interstate  Commerce  Act,  g^  1,  2,  3, 
of  Feb.  4,  1887,  24  Stat.  379,  c.  104.  Interstate  Commerce  Commission  v. 
Baltimore  &  O.  R.  Co.,  146  U.  S.  263 ;  Brown,  J.,  1892. 

See  Hoover  ▼.  Penn.  R.  R.,  156  Pa.  SSO  :  Foster  v.  Cleveland,  C,  C.  &  St.  L.  R.  Co.,  66  F.  R. 
488 :  Interstate  Commerce  Commission  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  66  F.  R.  985. 
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n,  TELEGRAPH  COMPANIES,  25-26. 

25.  Tax  on  Telegraph  Company. — The  tax  imposed  by  the  laws  of  Missis- 
sippi (Code  18H0,  c.  10,  §  585,  Seas.  Laws  1888,  c.  3),  when  enforced  against  a 
telegraph  company  organized  under  the  laws  of  another  state,  and  engaged 
in  interstate  commerce  in  Mississippi,  being  graduated  according  to  the 
amount  and  value  of  the  company's  property  measured  by  miles,  and  being 
in  lieu  of  taxes  directly  levied  on  the  property,  is  a  tax  which  it  is  wiUiinthe 
X>ower  of  the  state  to  impose,  and  does  not  amount  to  a  regulation  of  inter- 
state commerce,  or  put  an  unconstitutional  restraint  thereon.  Pbstal  Tele- 
graph Cable  Co.  v.  Adams,  155  U.  S.  688 ;  Fuller,  C.  J.  (Brewer,  Har- 
lan, J  J.,  Dist.),  1895. 

26.  Imposing  Penalty  upon  Telegraph  Coorpany  not  XTneonstitu- 
tional.— The  statute  of  the  State  of  Oeorgia  of  October  28,  1887,  requiring 
every  telegraph  company  with  a  line  of  wires  wholly  or  partly  within  that 
state  to  receive  despatches,  and  on  payment  of  the  usual  charges  to  trans- 
mit and  deliver  them  with  due  diligence,  under  a  penalty  of  one  himdred 
dollars,  is  not  unreasonable  ;  and  in  the  absence  of  legislation  by  Congress 
does  not  violate  the  Federal  Constitution,  Art.  I.,  section  8,  which  empowers 
Congress  **  to  regulate  commerce,"  etc.  The  act  of  Congress  of  July  24, 1868, 
c.  230,  14  Stat.  221  (Rev.  Stat.  U.  S.,  sees.  5363  to  5269),  is  not  inconsistent 
with  or  opposed  to  the  provisions  of  such  state  act,  nor  *'  upon  the  same  sub- 
ject" within  the  meaning  of  the  rule  which  permits  state  legislation  in  some 
instances  only  until  Congress  shall  have  spoken ;  nor  is  the  silence  of  Con- 

fress  equivalent  to  affirmative  legislation  on  this  subject.     Western  Union 
deg.  Co,  v.  James,  162  U.  S.  650 ;  Peckham,  J.  (Shiras  and  White,  JJ., 
dissent,  referring  to  W.  U,  T,  Co.  v.  Pendleton,  122  U.  S.  847). 

in.  EXPRESS  COMPANIES,  27,  28. 

27.  State  License.— The  act  of  the  legislature  of  Kentucky  of  March  2, 
1860,  which  provides  that  the  agent  of  an  express  company  not  in- 
corporated by  the  laws  of  that  state  shall  not  carry  on  business  <here 
without  first  obtaining  a  license  from  the  state,  and  that  preliminary  thereto 
he  shall  satisfy  the  auditor  of  the  state  that  the  company  he  repi^sents  is 

Eossessed  of  an  actual  capital  of  at  least  $150,000,  and  that  if  he  engages  in  such 
usiness  without  license  he  shall  be  subject  to  fine,  is  a  regulation  of  inter- 
state commerce  so  far  as  applied  to  a  corporation  of  another  state  engaged  in 
that  business,  and  is  to  that  extent  repugnant  to  the  Federal  Consdtuticoi. 
Crutcher  v.  Kentucky,  141  U.  S.  47 ;  Bradley,  J.  (Fuller,  Gray,  JJ.,  Dist), 
1891. 

See  LumberYille,  etc.,  Co.  v.  State  Board,  66  N.   J.  L.  539;  Lunn  v.  White  &  M.  Co.,  S7 
Ark.  24. 

28.  Tax  upon. — A  city  ordinance  imposing  a  license  tax  on  every  express 
company  having  an  office  in  the  city  and  receiving  and  forwarding 
goods  to  points  within  the  state,  and  making  no  discrimination  between 
business  done  within  and  that  done  without  the  state,  is  repugnant  to  inter- 
state commerce  and  void.  In  re  Bell,  25  U.  S.  App.  379  (4th  Cir.) ;  SniOK- 
TON,  J.,  1895. 

IV.  MISCELLANEOUS,  29-39. 

29.  Government  Control  of  Iiake  Michigan.— The  surrounding  states, 
within  the  limits  prescribed  by  their  respective  organic  acts,  have  sovereign 
rights  in  and  over  the  navigable  waters  of  Lake  Michigan,  subject  to  the 
paramoimt  right  of  the  Federal  Government  to  reflate  navigation  and  com- 
merce between  the  states  and  with  foreign  nations.  No  conflict  results: 
both  jurisdictions  coexist  on  the  same  plane  in  perfect  harmony.  Bigdow 
V.  Anderson^s  Administrator,  34  U.  S.  App.  261  (7th  Cir.) ;  Jenkins,  J.,  1895. 

30.  To  Issue  and  Enforoe  an  Injunction  Bestraining  Interference 
with  TJ.  S.  Mails. — ^Where  an  existing  obstruction  of  artificial  highways 
for  the  passage  of  interstate  commerce  and  the  transmission  of  the  mails  was 
shown  to  exist,  the  Circuit  Court  had  power  to  issue  its  process  of  injunc- 
tion, and  onoe  issued  and  served  upon  the  defendants,  it  had  authority  to 
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inauire  whether  its  orders  had  been  disobeyed,  and  when  it  found  that  they 
had  been  disobeyed,  to  proceed  under  Rev.  Stat.,  §  725,  and  to  enter  the  order 
of  ponishment  complained  of.  Its  findings  as  to  the  acts  of  disobedience 
are  not  open  to  review  on  habeas  corpus  in  any  court.  In  re  Debs,  Pe- 
tUUmer,  158  U.  S.  564 ;  Brewer,  J.,  1895. 

SI.  State  Statutes  that  Interfere  with  Interstate  Commerce.— The 
act  of  Congn^ess  of  September  20,  1850,  c.  61,  granted  a  right  of  way  and 
secdons  of  the  public  lands  to  the  State  of  Illinois  and  states  south  of  the 
Ohio  River,  to  aid  in  the  construction  of  a  railroad  connecting  the  waters  of 
the  Great  Lakes  with  those  of  the  Gulf  of  Mexico,  over  which  the  mails 
of  the  United  States  should  be  carried.  The  State  of  Illinois  accepted  the 
graat,  and  incorporated  the  Illinois  Central  Railroad  Company  for  the  purpose 
of  constructing  a  railroad  with  a  southern  terminus,  described  as  a  "  point 
at  the  city  of  Cairo.'*  The  company  constructed  and  maintained  its  line  to 
a  station  in  Cairo,  but  afterwards,  in  accordance  with  statutes  of  the  United 
States  and  of  Illinois,  connected  ite  road  with  a  bridge  above  the  original 
point,  and  out  on  a  fast  mail  train  carrying  interstete  passengers  and  the 
U.  S.  mail  from  Chicago  to  New  Orleans,  which  ran  through  Cairo,  but  did 
not  go  to  the  station,  and  could  not  without  leaving  the  through  route  at  a 
point  three  and  a  half  miles  from  the  station  and  coming  back  to  the  same 
point.  The  company  made  adequate  accommodations  for  passengers  to  and 
rrom  Cairo  by  other  trains.  Cairo  was  a  county  seat.  fZe/d,  that  a  statute 
of  Illinois  requiring  railroad  companies  to  stop  their  trains  at  county  seats 
long  enough  to  take  on  and  let  off  passengers  in  safety,  and  construed  by  the 
Supreme  Court  of  the  state  to  reqmre  the  said  fast  mail  train  to  be  run  to  and 
stopped  at  the  station  in  Cairo,  was  to  that  extent  an  unconstitutional  hin- 
drance and  obstruction  of  interstate  commerce  and  of  the  passage  of  the 
mails  of  the  United  States.  Illinois  Central  Railroad  Co,  v.  IltinoiSf  163  U.  S. 
143;  Gray,  J.,  1896. 


SS.  To  Build  Bridges. — Congress,  under  the  power  to  regulate  commerce 
among  the  states,  may  create  a  corporation  to  build  a  bridge  ticross  navi- 
gable water  between  two  states,  ana  to  take  private  lands  for  the  purpose, 
making  just  compensation ;  and  the  act  of  July  11,  1890,  c.  669,  to  mcorpo- 
rate  the  North  £uver  Bridge  Co.,  is  constitutional.  Luxtonw.  North  River 
B.  Co.,  158  U.  S.  525  ;  Gray,  J.,  1894. 

33.  Interstate  Bridge  Tolls.— The  Kentucky  law  of  March  31,  1890,  which 
fixes  the  rate  of  tolls  and  fares  over  a  bridge  across  the  Ohio  connecting  the 
states  of  Kentucky  and  Ohio,  is  an  attempt  at  regulating  commerce  between 
states,  as  a  bridge  across  a  river  between  two  states  is  an  instrument  of 
interstate  commerce,  and  not  within  the  jurisdiction  of  the  state.  Comng- 
tondb  C,  Bridge  Co,  v.  Kentucky,  154  U.  S.  204;  Brown,  J.  (Fuller.  C.  J., 
Fold,  Gray,  Weqte,  JJ.,  concur  in  result,  but  on  different  grounds),  1894; 
CiMngt<m  <fc  C.  Elevated  R,  <Sb  T.  <Sb  B.  Co,  v.  Kentucky,  154  U.  S.  224 ; 
Bbown,  J.  (Fuller,  C.  J.,  Field,  Gray,  White,  JJ.,  concur  in  result,  but 
on  different  grounds) ,  1894. 

U.  Lieense  to  do  Businese— Tugs  on  Chicago  Biver.— The  ordinance 
of  the  city  of  Chicago  requiring  a  ucense  fee  for  steam  tug  boate  navigating 
the  Chicago  River,  which  tug  boats  were  engaged  in  the  coasting  and  foreign 
trade,  ana  in  towing  vessels  engaged  in  interstete  commerce,  is  unconsti- 
tutional, as  coming  m  conflict  with  the  exclusive  power  of  Congress  to  regu- 
late interstate  and  foreign  commerce  on  navigable  waters.  Harmon  v. 
Chicago,  147  U.  S.  896 ;  Field,  J.,  1898. 

See  Coxa  ▼.  State,  144  N.  Y.  406. 

85.  Broker's  License. — The  fact  that  the  business  of  a  merchandise  broker 
consists  wholly  or  partially,  for  a  certein  time,  in  negotiating  sales  between 
resident  and  non-resident  merchants,  of  goods  situated  in  another  stete, 
does  not  make  the  payment  of  a  license  fee  involve  the  texation  of  interstate 
commerce  forbidden  by  the  Constitution.  Fieklen  v.  Shelby  Co.  Taxing  Dist, , 
145 U.  S.  1 ;  Fuller,  C.  J.  (Harlan,  J.,  Dist.),  1892. 

See  LamberrfUe  Bridfi^e  Co.  ▼.  Assesfion,  66  N.  J.  L.  680 ;  Postal  Tel.  Co.  v.  Court  Adams,  71 
Km.  556;  State  v.  Graham,  llftN.  C.  781 ;  Hurford  y.  State,  91  Tenn.  070 ;  Osborne  y.  State,  IS 

Fis^ieL 
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d6.  Dniminers'  Licenses. — An  ordinance  requiring  agents  soliciting  orders 
on  behalf  of  manufacturers  to  take  out  a  license  and  pay  a  tax  therefor  is  an 
exercise,  not  of  the  police,  but  of  the  taxing  power,  the  decision  of  the  highest 
court  of  the  state  to  the  contrary  notwithstanding,  and  when  enforced 
against  the  agent  of  a  manufacturer  in  another  state,  it  imposes  a  tax  on 
interstate  commerce.  Brennan  y,  TituaviUCy  153  U.  S.  289 ;  Brewer,  J., 
1894. 


87.  Obstruotion  to  the  MailB. — In  the  exercise  of  its  powers  over  interstate 
commerce  and  the  power  over  the  transmission  of  the  maOs,  the  United 
States  mav  remove  ever^rtliing  put  upon  highways,  natural  or  artificial,  to 
obstruct  the  passage  of  interstate  commerce,  or  the  carrying  of  the  mails. 
It  may  remove  such  obstructions  forcibly  through  the  executive  branch,  or 
it  may  appeal  to  the  civil  courts  and  invoke  the  x)owers  of  these  courts  to 
remove  or  restrain  them  by  injunction.  In  re  2)e&«,  Petitioner,  158  U.  S. 
564 ;  Brewer.  J.,  1895. 

88.  Conneotiout  Statute— Killing  G«me.— The  provision  in  the  General 
Statutes  of  Connecticut  (revision  of  1888,  §  2546),  that  **■  no  person  shall  at 
any  time  kill  any  woodcock,  ruffled  grouse,  or  quail,  for  thepinrpose  of  con- 
veying the  same  beyond  the  limits  of  this  state  ;  or  shall  transport  or  have  in 
possession,  with  intent  to  procure  the  transportation  beyond  said  limits,  any 
such  birds  killed  within  this  state,"  is  not  unconstitutional  as  being  a  regu- 
lation of  commerce  between  the  states.  Geer  v.  Connecticut,  161  U.  S.  619 ; 
White,  J.  (Field  and  Harlan,  JJ.,  dissenting),  1896. 

89.  Appeals—None  to  Supreme  Court.— The  act  of  March  3, 1891,  repealed 
those  clauses  of  the  act  to  *'  Regulate  Commerce,'*  which  relates  to  appeals 
from  the  Circuit  Court  of  the  United  States  in  cases  prosecuted  under  the 
Interstate  Commerce  Act,  and  no  appeal  now  lies  to  the  Supreme  Court  of 
the  United  States  from  decisions  of  the  Interstate  Commerce  Conunission. 
Interstate  Commerce  Commission  v.  Atchiaony  Topeka  <St  S.  F,  R,  Co.,  149 
U.  S.  264 ;  Fuller,  C.  J.,  1893. 

V.  INTERSTATE  COMMERCE  CX)MMISSION,  40-44. 

40.  A  Body  Corporate  Entitled  to  be  Made  a  Party  to  latiffation.— 

In  an  action  by  the  Interstate  Commerce  Commission  against  the  Texas  and 
Pacific  Railway  Company  te  enforce  an  order  of  the  oonmiission,  hdd,  that 
the  commission  is  a  body  corporate,  with  legal  capacity  to  be  a  party  plain- 
tiff or  defendant,  in  the  Federal  courts.  Texas  and  Pacific  Railway  Com- 
pany V.  Interstate  Commerce  Commission,  162  U.  S.  197 ;  Shiras,  J.,  1896. 

41.  Is  not  a  Judicial  Body  having  Power  to  Punish  for  Contempt.— 

The  Interstate  Commerce  Commission  is  not  a  judicial  body,  but  a  subordi- 
nate, administrative  one,  and  cannot  punish  for  contempt  by  fine  or  im- 
prisonment, nor  decide  the  question  wnether  or  not  a  witness  is  bound  to 
answer  a  question.  These  duties  are  within  the  power  of  the  Circuit  Court 
without  a  jury.  Interstate  Commerce  Commission  v.  Brimson,  154  U.  S. 
447;  Harlan,  J.,  1894. 

The  Interstate  Commerce  Commission  is  not  a  court,  but  an  administratiTe  body,  and  a  prr* 
Uminary  Inl unction  to  compel  a  carrier  to  obey  one  of  its  orders  in  recpeuxl  to  charges  should  be 
denied  till  the  charges  are  found  by  a  proper  court  to  be  unjust  Interstate  Commerce  Commi^- 
sion  V.  Cincinnati,  etc.,  R.  Co.,  64  F.  R.  9®.  The  provision  of  U.  8.  Rev.  Stat.,  %  725,  that  U.  J?, 
courts  shall  have  power  to  punish  contempt  of  their  authoritv  by  fine  or  Imprisoinment  pr^ 
eludes  any  other  mode  of  punishment.    Hovey  v.  Elliott,  145  N.  Y.  1S8. 


42.  Has  no  Power  to  Fix  Bate8.->In  an  action  by  the  Interstate  Commerce 
Commission  against  a  railway  company  to  enforce  the  orders  of  the  commi:^ 
sion  as  to  the  charge  of  certain  rates  by  the  defendant,  Uie  plaintiff  con- 
tended that  the  power  to  pass  upon  the  reasonableness  of  existing  rates 
implied  a  right  to  prescribe  rates.  Hdd,  that  the  commission  is  not  em- 
powered, either  expressly  or  by  implication,  to  fix  rates,  but  subject  to  the 
two  prohibitions  that  their  charges  shall  not  be  unjust  or  unreasonable,  and 
that  they  shall  not  unjustly  discriminate,  so  as  to  give  undue  preference  or 
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disadvantage  to  persons  or  traffic  similarly  circumstanced,  the  act  to  regu- 
late commerce  leaves  common  carriers  as  they  were  at  common  law,  free  to 
make  special  contracts  looking  to  the  increase  of  their  business,  to  classify 
their  traffic,  to  adjust  and  apportion  their  rates,  and  generally  to  manage 
their  interests  on  sound  business  principles.  Cincinnati^  New  Orleans^  and 
Texas  Pacific  Railway  Cofnpany  v.  Interstate  Commerce  Commission ;  Inter- 
^ate  Com,  Com,  v.  Cin.,  N,  O,  and  Tex,  Pac,  Railway  Co,,  162  U.  S.  184 ; 
SmRAS,  J.,  1896. 

43.  Powers  of. — ^In  an  action  by  the  Interstate  Conunerce  Commission 
against  a  railroad  company,  it  appeared  that  the  commission  had,  of  its  own 
motion,  promulgated  a  general  order  as  a  rule  of  action  to  common  carriers. 
Held,  that  such  exertion  of  power  must  be  confined  to  the  obvious  purposes 
and  directions  of  the  statute,  since  Congress  has  not  granted  the  commission 
any  legislative  powers.  Texas  and  Pacific  Railway  Company  v.  Interstate 
Commerce  Commission,  163  U.  S.  197  ;  Shiras,  J.,  1896. 

44.  What  the  Purpose  of  that  Body  is.— In  an  action  by  the  Interstate 
Commerce  Commission  against  a  railroad  company  to  enforce  an  order  re- 
quiring the  railroad  company  to  cease  from  carrying  foreign  goods  at  a  less 
rate  than  domestic  goods,  held,  that  the  purpose  of  the  Interstate  Com- 
merce Act  was  to  facilitate  and  promote  commerce,  and  not  to  reinforce  the 
provisions  of  the  tariff  laws.    Same  Case, 
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See :  Apfoaus,  42. 

Assignment  for  Creditobs,  26. 

Federal  Courts,  25. 

Parties,  28. 

Patents,  82. 

REifovAL  OF  Causes,  19. 

Surety,  5. 
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See :  Duties,  18. 

IOWA. 

See :  Assignment  for  Creditors,  14 
Boundary  Lines,  9-11. 
Chattel  Mortgages,  6. 
Cloud  on  Title,  2, 14. 
Deeds,  20. 
Liens,  15. 

Limitation  of  Actions,  7. 
Municipal  Corporations,  74. 
PuBUC  Lands,  99. 
Real  Property,  12. 
Statutes,  50. 
TrrLB  TO  Real  Property,  12. 

IBBEGUIaABITY. 

See :  Circuit  Court  of  Appeai^,  184. 

ISSUE. 

See :  Equity,  135. 
Patents,  24-33. 
Pleading  and  Practice,  59,  60. 
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J. 

JETTISOW. 

See :  Ships  and  Shipping,  22. 

JOINDEB. 

See  :  Of  Parties :  Admiralty,  66. 

Circuit  Court  op  Appeals,  229^231. 
Equity,  63-65. 
Parties,  15-18. 
Trial,  13. 

JUDGES,  8. 

See  also :  Charge  of :  Error,  What  Assignable  as,  27-43. 
Exceptions,  85. 
Negligence,  96-146. 
Patents,  267. 
Trial,  21-46. 
Question  for :  Trial,  117-124. 

1.  Of  One  District  may  Sit  in  Another.—There  being  a  vacancy  in  the 
office  of  District  Judge  for  the  District  of  South  Carolina,  from  January  1, 
1894,  to  February  12,  1894,  and  the  term  of  that  court  being  fixed  by  law  for 
the  fifth  day  of  February,  1894,  one  of  the  circuit  judges  appointed  a  judge 
of  one  of  the  district  courts  in  North  Carolina,  within  the  same  circuit,  to 
hold  and  preside  over  that  term.  February  12th  a  commissioned  judge 
appeared.  Plaintiff  in  error  was  tried  upon  an  indictment  returned  against 
hun,  found  guilty,  and  sentenced.  Held,  that  it  is  within  the  power  of  Con- 
gress to  provide  that  one  district  judge  may  temporarily  discharge  the  duties 
of  that  office  in  another  district,  and  his  actions,  so  far  as  they  affect  third 

g arsons,  are  not  open  to  question.    McDoioeU  v.    U.  S.,  159  U.  S.  596; 
RBWER,  J.,  1895. 

2.  Disqualifloation— What  is  not.— The  fact  that  a  circuit  judge,  prior  to 
his  appointment,  had  been  coimsel  for  one  of  the  parties  in  matters  not  con- 
nected with  the  case  on  trial,  does  not  disqualify  nim  from  trying  the  cause. 
Carr  v.  Fife,  156  U.  S.  494 ;  Shiras,  J.,  1895. 

8.  Of  Alaska,  not  Judse  of  a  U.  S.  Court.— A  person  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  imder  the  pro- 
visions of  the  act  of  May  17,  1884,  23  Stat.  24,  c.  53,  §  3,  to  be  the  judge  of 
the  District  Court  of  the  District  of  Alaska,  is  not  a  judge  of  a  court  of  the 
United  States,  within  Rev.  Stat. ,  §  1768,  and  was,  prior  to  its  repeal,  subject 
to  removal  before  the  expiration  of  his  term  of  office  by  the  President. 
McAllister  Y,  U,  5.,  141  U.  S.  174 ;  Harlan,  J.  (Field,  Gray,  Brown,  JJ., 
Dist.),  1891 ;  Wingard  v.  U.  S.,  141  U.  S.  201 ;  Harlan,  J.  (Field,  Grat, 
Brown,  JJ.,  Dist.),  1891. 

See :  Interest  on :  Constitutional  Law,  89. 
Equity,  21. 
Estoppel,  14. 
Fraud,  10. 

Pleading  and  pRAcncE,  184. 
Railroads,  63-64. 
Statute  of  Limitations,  11. 
Supreme  Court,  242-245. 

JUDGMENT  IN  BEM. 

See :  Former  Abjudication,  17. 
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JXJDaMENTS  AND  DECREES,  69. 

See  also :  CoNFLicrr  op  Laws,  9-10. 
SuPRBME  Court,  57-80. 

I.  FORM,  1-5. 

n..  EFFECT  AND  BAR,  4-32. 
m.  CONFESSION  AND  DEFAULT,  38. 
IV.  ENTRY,  84. 
V.  LIEN,  35-86. 

VI.  AMENDMENT,  ARREST,  VACATING,  87-42. 
Vn.  REVERSAL,  48-48. 

Vin.  ASSIGNMENT  AND  SATISFACTION,  49-60. 
IX.  ACTION  ON  JUDGMENT,  51-52. 
X.  FOREIGN  JUDGMENT,  58-56. 
XI.  APPEAL,  57. 
Xn.  INTEREST  ON,  58-59. 

I.  FORM,  1-8. 

1.  Several  Judgments  under  Ohio  Statute.— Under  §  5812  of  the  Rev. 
Stat,  of  Ohio,  providing  that  *^  in  an  action  against  several  defendants,  the 
court  maj  render  judgment  against  one  or  more  of  them,  leaving  the  action 
to  proceed  against  the  others,  whenever  a  several  judgment  is  proper,"  and 
section  5828,  providing  that  **  when  upon  the  statements  in  the  pleadings 
one  party  is  entitled  bv  law  to  judgment  in  his  favor,  judgment  shall  be  so 
renoered  by  the  court,  although  a  verdict  has  been  rendered  against  such 
party,''  it  was  held  that  where  principal  and  guarantor  are  co-defendants, 
and  the  contract  of  the  guarantor  is  void,  judgment  may  be  rendered  u^n 
the  pleadings,  before  verdict,  in  favor  of  the  guarantor,  leaving  the  action 
to  proceed  against  the  principal.  Humboldt  Mining  Co.  v.  Variety  Iron  Co,, 
22  U.  S.  App,  834  (6th  Cir.) ;  Tapt,  J.,  1894. 

2.  Suffloient  in  Criminal  Case— ITtah.— Where  the  court  in  Utah  an- 
nounced to  the  defendant  that  he  had  been  convicted  of  the  crime  of  murder 
in  the  first  degree,  and  that  it  was  *'  ordered,  adjudged,  and  decreed  "  that  he 
be  shot  until  he  was  dead,  it  was  held  to  be  a  sufficient  judgment.  Davis  v. 
Utah  Territory  J  151  U.  S.  263 ;  Harlan,  J.,  1894. 

^  Final  Decree— Virginia.— In  the  State  of  Virginia,  as  elsewhere,  the 
rule  is  that  decrees  are  final  in  which  no  further  order  of  the  court  is  neces- 
sary to  give  completely  the  relief  contemplated  by  the  court.  Fumald  v. 
Glenn,  26  U.  S.  App.  202  (2d  Cir.) ;  Wallace,  J.,  1894. 

II.  EFFECT  AND  BAR,  4-82. 

4.  Collateral  Attack. — An  unreversed  judgment  of  a  Circuit  Court  is  not  a 
nullity,  and  cannot  be  collaterally  attacked.  Cutler  v.  Huston,  158  U.  S. 
428;  Shisas,  J.,  1895. 

5.  Same. — Wherever  the  right  and  the  duty  of  a  court  to  exercise  its  juris- 
diction depend  upon  the  decision  of  a  question  which  it  is  invested  with 
power  to  hear  and  determine,  there  its  judgment,  right,  or  wrong  is  im- 
pregnable to  collateral  attack,  unless  impeached  for  fraud.  Foltz  v.  8t, 
Louis  By,  Co,,  19  U.  8.  App.  676  (8th  Cir.) ;  Sanborn,  J.,  1894. 

The  ^ud^ments  of  the  U.  S.  courts  rendered  upon  personal  service  on  the  defendant  are  bind* 
b?  until  reversed,  tiiough  no  jurisdiction  be  shown  on  the  record.  Dunham  v.  Springfield  Hard- 
wire Ck)., «  F.  R.  111. 

6.  Same. — If  the  court  in  which  the  proceedings  took  place  had  jurisdiction 
to  render  judgment  no  error  in  its  proceedings  which  did  not  affect  the 
jurisdiction  wSl  render  it  void,  and  no  such  error  can  be  considered  when 
the  judgment  is  attacked  collaterally.  Every  presumption  must  be  in  favor 
of  its  validity.  Wineman  v.  Oastrell,  2  U.  S.  App.  449  (5th  Cir.);  Pabdee, 
J.,  1892. 

7.  Same. — Where  the  record  in  an  action  does  not  disclose  the  facts  neces- 
sary for  a  U.  S.  court  to  take  jurisdiction,  a  judgment  obtained  cannot  be 
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attacked  collaterally,  but  only  in  a  direct  proceeding  for  that  purpose. 
Skirving  v.  National  Life  Ins.  Co,  of  Montpdier^  19  U.  S.  App.  442  (8th  Cir.); 
Caij)WELL,  J.,  1894. 

8.  How  fieur  Binding. — ^The  judgments  of  the  Federal  courts  rendered  upon 
personal  service  of  the  summons  on  the  defendant  are  binding  until  re- 
versed, though  no  jurisdiction  be  shown  on  the  record.  Donham  v.  Spring- 
field Hardware  Co,,  19  U.  8.  App.  657  (8th  Cir.);  Caldwell,  J.,  1894. 

9.  How  flkr  Conolnsive. — ^Where  a  judgment  is  entered  by  a  court  of  com- 
petent jurisdiction  between  the  same  parties  on  the  same  issue,  the  pre- 
sumption is  that  all  questions  that  could  have  been  properly  raised  tnen 
were  raised.  Such  judgment  is  a  final  decree  of  the  court.  Harper  v. 
Harper,  8  U.  S.  App.  828  (3d  Cir.);  Bcffinoton,  J.,  1892. 

10.  What  Kind  of  Judgment  ie  no  Bar  to  Subsequent  Action.— Id  an 

action  to  determine  the  right  of  possession  as  between  two  overlapping  min- 
ing claims,  the  defendant  withdrew  its  answ^er  in  open  court,  ana  judgment 
was  entered  for  the  plaintiff,  reciting  priority  of  location,  which  the  defend- 
ant thereafter  abandoned  in  abandoning  a  portion  of  its  claim.  Held,  that 
such  a  judgment  was  inadmissible  in  evidence  in  a  subseauent  action  as  to 

Sound  not  embraced  in  that  judgment.    Last  Chance  mining  Co.  v.  T^er 
ining  Co,,  16  U.  S.  App.  456  (9th  Cir.);  Hawley,  J.,  1894. 

11.  As  an  Estoppel. — It  is  of  the  essence  of  estoppel  by  judgment  that  it  be 
certain  that  the  precise  fact  was  determined  by  tne  former  judgment.  De 
Sollar  V.  Hanscome,  158  U.  S.  216 ;  Brewer,  J.,  1895. 

12.  Interlocutory  becoming  Final  Decree,  as  Bar.— An  interlocutoiy 
decree  subsequently  becoming  a  final  decree  is  a  bar  to  an  action  begun  be- 
tween the  parties  in  the  interval.  David  Bradley  Mfg.  Co,y,  Eagle  M,  Co.  i-^) ; 
Moline  Plow  Co.  v.  Eagle  M,  Co.  {2),  18 U.  S.  App.  455  (7th  Cir.)  ;  Jenkins,  J., 
1898. 

18.  Decree— How  &r  Conclusive  under  Stipulations.— Where  an  in- 
terlocutory decree  awards  nominal  damages,  ana  there  is  a  stipulation  that 
such  decree  shall  not  be  a  bar  to  recovery  of  substantial  damages  in  a  sub- 
sequent suit,  the  decfee  is  conclusive  as  to  everything  except  the  amount 
of  damages.  David  Bradley  Mfg.  Co,  v.  Eagle  M.  Co,  (2)  ;  Moline  Plow  Co. 
V.  Eagle M.  Co.  (f),  18  U.  S.  App.  455  (7th  Cir.) ;  Jenkins,  J.,  1893. 

14.  Final  Decree  as  Bar  to  an  Action.— A  final  decree  as  to  the  invalidity 
of  certain  stock  issued  to  a  director  for  pretended  labor  done  and  money  had 
is  a  bar  to  an  action  by  such  director  against  the  plaintiff  to  recover  for  snch 
services.  Townsend  v.  St.  Louis  AS.C.db  M,  Co.,  159  U.  S.  21  ;  Shdus,  J., 
1895. 

15.  Former  Adjudication  as  Bar.— Where  a  plaintiff  in  an  action  in  a  state 
court  after  the  Supreme  Court  of  the  state  has  reversed  a  judgment  in  his 
favor,  and  ordered  a  new  trial,  submits  to  a  non-suit  which  is  not  to  preclude 
his  bringinfl"  any  suit  in  any  court,  the  judgment  is  no  bar  to  a  subsequent 
action  for  tne  same  relief  in  a  United  States  Circuit  Coiirt,  there  havingbeen 
no  trial  of  the  rights  of  the  parties  upon  the  merits.  Gardner  v.  Midiigai^ 
Central  R.  Co.,  150  U.  S.  849  ;  Fuller,  C.  J.,  1893. 

See  Parrott  v.  New  Orleans  ft  N.  E.  Ry.  Ck>.,  62  F.  R.  664.     Distinguished  in  FranlcUo  Brvs  Ca 
V.  Phfflnlx  A.  Co.,  63  F.  R.  776. 

16.  Former  Adjudication  as  Bar.— A  judgment  in  a  Federal  court  in 
favor  of  the  plaintiff,  the  owner,  in  an  action  against  a  licensee  to  recover 
royalties  on  sales  of  a  patented  article,  in  which  the  judgment  was  too  small 
for  review  in  the  Supreme  Court,  is  a  bar  to  an  action  in  the  same  Federal 
court  by  the  same  plaintiff  against  the  same  defendant  for  royalties  on  other 
like  sales  when  the  same  defence  is  set  up,  and  the  amount  involved  is  suffi- 
cient to  authorize  a  review  in  the  Supreme  Court.  Johnson  Co.  v.  Wharton, 
153  U.  S.  252 ;  Harlan,  J.,  1894. 

17.  Presumptions  as  to  Validity  of.— A  court  of  general  jurisdiction 
acting  within  the  scope  of  its  authority,  is  presumed  to  act  rightly  and  to 
have  jurisdiction  to  render  the  judgment  it  pronounces  until  the  contrary 
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appears.  But  this  presumption  can  arise  only  with  respect  to  jurisdictional 
facte,  concerning  which  the  record  is  silent.  If  the  record  is  silent  with 
respect  to  any  fact  which  must  have  been  established  before  the  court  could 
have  rightly  acted,  it  will  be  presumed  that  such  fact  was  properly  brought 
to  its  knowledge,  but,  if  the  record  give  the  evidence,  or  make  an  averment 
with  respect  to  a  jurisdictional  fact,  it  will  be  taken  to  speak  the  truth,  and 
no  presumption  will  be  allowed  that  other  and  different  evidence  was  pro- 
duced, or  tnat  the  fact  was  otherwise  than  as  averred.  Neymuin  v.  Crowls, 
23  U.  S.  App.  89  (5th  Cir.) ;  Pardee,  J.,  1894. 

IS.  Not  Conolosive  A^^ainst  other  CouiK>n8.— A  jud^ent  in  favor  of  a 
bondholder  upon  certain  interest  coupons  is  not  conclusive  of  the  validity 
of  others  on  the  same  bonds  when  such  judgment  is  rendered  solely  upon 
the  coupons  themselves,  no  defence  having  been  made  to  the  suit.  Skinner 
v.  FratUdin  Co.,  9  U.  S.  App.  676  (7th  Cir.) ;  Woods,  J.,  1893. 

19.  Upon  Personal  Servioe.  Good. — Judgments  and  decrees  of  the  Federal 
courts  rendered  upon  personal  service  on  defendant  are  binding  until  reversed, 
though  no  jurisdiction  be  shown  on  the  record.  Skirving  v.  National  Life 
Ins.  Co.,  19  U.  S.  App.  442  (8th  Cir.) ;  Caldwell,  J.,  1894 

See  Donbam  ▼.  Springfield  Hardware  Co.,  68  F.  R.  112. 

20.  Am  Evidenoe  in  Subsequent  Suit.— In  an  action  to  recover  the  rental 
value  of  the  plaintiff^s  land  alleged  to  have  been  wrongfully  taken  for  graz- 
ing purposes,  a  former  judgment  in  plaintiff's  favor  against  the  defendant 
for  a  like  possession  and  occupation  of  those  lands  terminating  before  the 
commencement  of  this  action,  is  admissible  in  evidence  against  the  defend- 
ant.   Lazarus  v.  Phelps,  156  U.  S.  202  ;  Brown,  J.,  1895. 

31.  Against  Parties  not  Properly  Served.— A  decree  in  a  partition  suit 
was  rendered  in  a  state  court  after  service  of  citation  by  publication  on 
"  Sarah  Meyers  and  the  unknown  heirs  of  Henry  Meyers,  deceased."  Held, 
this  decree  did  not  bind  the  **  unknown  heirs  "  or  devisees  in  remainder,  and 
in  another  suit  to  quiet  title  may  be  collaterally  overthrown.  MyerY.  Kuhn, 
25  U.  S.  App.  174  (4th  Cir.)  ;  Fuller,  C.  J.,  1895. 

22.  Of  Tndian  Courts.— The  judgment  of  the  courts  of  the  Creek  Nation  in 
cases  within  their  lurisdiction  are  entitled  to  the  same  faith  and  credit  as 
the  judgments  of  the  territorial  courts  of  the  United  States,  and  the  white 
men  who  appear  are  bound  by  the  judgments,  which  are  not  void  or  subject 
to  oollaterai  attack  when  it  appears  that  such  courts  had  jurisdiction  of  the 
subject-matter  and  the  parties.  Cornells  v.  Shannon,  27  U.  S.  App.  829  (8tii 
Cir.) ;  Caldwell,  J.,  1894. 

23.  Judgment  without  Jurisdiction  is  Void.— The  judgment  of  every 
court  acting  without  jurisdiction  is  a  nullity,  and  will  be  so  treated  in  all 
courts  in  which  it  is  set  up  as  valid.  Elder  v.  Richmond  Oold  and  Silver 
Mining  Co.,  19  U.  S.  App.  118  (8th  Cu-.);  Caldwell,  J.,  1893. 

24.  Becord  must  Show  Error.— When  a  defendant  files  an  amended  an- 
swer after  a  demurrer  to  his  answer  has  been  sustained,  and,  waiving  a 
jury,  submits  the  cause  to  the  court  for  trial,  without  objecting  to  the  in- 
troduction of  any  of  the  evidence,  or  submitting  any  propositions  of  law  to 
the  court,  be  cannot  question  on  appeal  the  validity  of  a  judgment  against 
him,  since  the  record  does  not  show  any  errors.  McCormack  v.  Falls  City 
Bank  of  Louisville,  9  U.  S.  App.  208  (7th  Cir.);  Gresham,  J.,  1892. 

25.  Arkansas  Statute  as  to,  Construed.— Section  5158  of  Mansfield's  Digest 
of  the  Statutes  of  Arkansas,  which  provides  that  the  application  for  a  new 
trial  must  be  made  at  the  time  the  verdict  is  rendered  and  within  three  days 
thereafter,  does  not  apply  to  a  motion  to  set  aside  a  judgment  rendered  by 
default  against  an  attaching  creditor  for  want  of  an  answer  to  the  claim  of 
an  interpleader.  HaU  v.  Houghton  and  Upp  Mercantile  Co.,  19  U.  S.  App. 
644  (8th  Cir.);  Sanborn,  J.,  1894. 
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26.  Does  not  Bear  Interest.— In  the  District  of  Columbia  a  judgment  in  an 
action  of  tort  doee  not  bear  interest  according  to  section  713  of  the  Revised 
Statutes.  Washington  and  OeorgetawnR.  Co.  v.  Harmon's  Admr.^  147  U.  S. 
571 ;  Fuller,  C.  J.,  1898. 

See  Oray  y.  District  of  Ck>lumbia,  1  Ck>urt  of  App.  Dist.  of  CoL  96. 

27.  Judgment  on  Demurrer— No  Bar  to  a  Second  Action. — A  judg- 
ment rendered  against  a  plaintiff  on  demurrer  to  his  declaration,  because  it 
does  not  aver  a  fact  essential  to  a  recovery,  does  not  estop  the  plaintiff  from 
recovering  on  the  same  cause  of  action  in  a  second  suit  m  which  the  decla- 
ration properly  avers  the  essential  fact  previously  omitted.  City  of  North 
Muskegon  v.  Clark,  22  U.  S.  App.  522  (6th  Cu".) ;  Taft,  J.,  1894. 

28.  "Not  Void  for  Want  of  Service.— The  decree  in  the  equity  cause  of 
Pippert  V.  English  was  not  void  for  want  of  personal  service  on  English  and 
his  wife,  as  the  laws  relating  to  the  District  of  Columbia  permit  service  by 
publication  upon  absent  defendants.  Lynch  v.  Murphy,  161  U.  S.  247: 
WHITE,  J.,  1896. 

29.  Credit  Given  a  Judgment  in  One  State  by  Another— Kew  York.— 

In  the  absence  of  statutory  direction  or  reported  decision  to  the  contrary, 
the  final  judgment  of  a  court  of  one  state  is  applicable  in  another  state  to  a 
case  of  which  the  former  had  jurisdiction.  The  New  York  courts  in  dis- 
missing plaintiff's  complaint  did  not  give  due  effect  to  the  provisions  of 
Article  IV.  of  the  Constitution  of  the  United  States  after  the  courts  of  New 
Jersey  had  passed  upon  the  question,  the  provision  being  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the  judicial  proceedings  of  every  other 
state.    Laing  v.  Rigney,  160  U.  S.  531 ;  Shiras,  J.,  1896. 

80.  Judgment  as  Bar  to  another  Action. — In  ICansas,  in  an  action  of 
replevin  to  enforce  a  chattel  mortgage  of  a  machine  sold  to  the  defendant 
by  the  plaintiff,  and  mortgaged  back  to  secure  the  purchase-money,  the 
defendant  may  set  up,  as  a  defence,  failure  of  the  macnine  to  do  the  work 
guaranteed  and  damage  to  him  from  delay  in  the  delivery ;  and  if  the  joir 
pass  upon  these  issues,  the  judgment  on  their  verdict  is  a  bar  to  a  subsequent 
action  by  the  purchaser  or  the  machine  against  the  vendor  to  recover  dam- 
ages for  such  failure  and  such  delay.  Clement  v.  Field,  147  U.  S.  467; 
Shiras,  J.,  1898. 

81.  Insolvency  is  no  Bar  to  Passing  Judgment. — Insolvency  does  not 
render  a  person  civilly  dead,  and  he  may  sue  or  be  sued,  and  judfgment  ren- 
dered against  him  or  in  his  favor.  Kern  v.  H,  B.  Claflin  Company ;  Schwartz 
V.  H,  B,  Claflin  Company,  18  U.  S.  App.  707  (5th  Cir.) ;  Pabbee,  J.,  1898. 

82.  Attachments  Create  no  Lien  Prior  to  Judgment. — In  Louisiana, 
attachments  issued  in  civil  cases  give  rise  to  no  lien  prior  to  final  judgment, 
and  all  attachments  issued  against  the  property  of  a  debtor  who  thereafter 
makes  a  cession  of  his  properly  under  the  insolvency  laws  are,  by  operation 
of  law,  perpetually  stayed.  Under  §  915  and  §  938  of  the  Revised  Statutes, 
attachments  sued  out  of  the  circuit  courts  of  the  United  States  are  placed 
upon  the  same  footing  with  regard  to  all  incidents  thereto  as  like  cases  in 
the  courts  of  the  state.  Kem  v.  H,  B,  Claflin  Company ;  Schtoartz  v.  H,  B, 
Claflin  Company,  18  U.  S.  App.  707  (5th  Cir.) ;  Pardee,  J.,  1893. 

m.  CONFESSION,  33. 

88.    Mere  Defects  in  a  Confession  do  not  Impair  the  Validity  .—Defects 

in  a  confession  do  not  impair  the  effect  of  the  judgment  between  the  parties 
and  the  judgment  cannot  for  such  reasons  be  collaterally  attacked,  but  must 
be  respected  until  set  aside  in  some  appropriate  method.  OdeU  t.  Reynolds, 
87  U.  S.  Cir.  447  (6th  Cir.) ;  Severens,  J.,  1895. 

IV.  ENTRY,  84. 

84.  Upon  Remittitur.— When  part  of  the  plaintifiTs  claim  is  conceded,  the 
court  may  grant  the  plaintiff  judgment  for  the  undisputed  part  upon  h\» 
nimg  a  remittitur  of  the  remaining  part.  Komigsberger  v.  Richmond  S.  M. 
CO.  ;  Richmond  S.  M,  Co.  v.  Komigsberger,  158  U.  S.  41 ;  Gray,  J..  1895. 
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V.  LIEN,  35-36. 

35.  How  Far  Judgment  is  a  Lien— West  Virginia.— Under  the  law  of 
West  Virginia  the  judgment  which  plaintiff  has  oBtained  for  a  debt  is  a  lien 
upon  the  defendant's  land  in  any  county  in  the  state,  although  as  against  a 

Surchaser  of  the  land  without  notice  the  lien  does  not  hold,  unless  it  be 
ocketed  in  the  county  in  which  the  land  lies.    Ryan  v.  KanawJia  Valley 
Bank,  25  U.  S.  App.  582  (4th  Cir.);  Hughes,  J.,  1895. 

36.  Judgment  is  not,  in  Alabama.— In  Alabama  a  judgment  in  itself  im- 
poses no  lien  upon  the  proi)erty  of  the  judgment  debtor,  but  the  issue  of  an 
execution  and  its  delivery  to  the  officer  are  necessary  to  create  a  lien. 
Beebe  v.  U.  S.,  161  U.  S.  104 ;  Fuller,  C.  J.,  1896. 

VI.  AMENDMENT,  ARREST,  VACATING,  37-42. 

37.  Particular  Case.— Brenham  v.  Oerman- American  Bank,  144  U.  S.  173, 
reversed  and  remanded  for  further  proceedings  not  inconsistent  with  the 
opinion  in  the  case.  Brenham  v.  OermanrAmerican  Bank  (^),  144  U.  S.  549  ; 
Per  Our.,  1892. 

38.  Can  be  Set  Aside  only  at  Term  when  Entered.— The  Circuit  Court 
has  no  power  to  set  aside  a  final  judgment  for  error  of  law  after  the  term  at 
which  tne  judgement  was  entered,  when  no  motion  was  made  for  the  purpose 
before  the  close  of  the  term.  Power  to  do  so  cannot  be  conferred  upon  nor 
withheld  from  the  Federal  courts  by  the  statutes  of  a  state  or  by  the  prac- 
tice of  its  courts.  Klever  v.  SeawdlU),  22  U.  S.  App.  458  (6th  Cir.);  Taft, 
J.,  1894. 

39.  Hay  be  Amended  for  Omission.— Where  the  court  below  omits,  through 
inadvertence,  to  carry  one  of  its  conclusions  of  law  into  its  judgment  so  as 
to  make  it  effective,  the  Circuit  Court  of  Appeals  will  correct  the  judgment 
on  writ  of  error.  Kern  v.  H,  B,  Claflin  Company ;  Schvxxrtz  v.  H,  B.  Ulaflin 
Company,  13  U.  S.  App.  707  (5th  Cir.);  Pardee,  J.,  1893. 

40.  Decree  of,  not  Superseded  by  Subsequent  Action  of  State 
Courts. — ^When,  in  pursuance  of  the  jurisdiction  conferred  by  the  laws  of 
the  United  States,  a  circuit  court  takes  possession  of  the  property  of  a 
defendant,  situated  within  a  state,  and  proceeds  to  final  decree,  determining 
the  rij^hts  of  all  parties  to  that  property,  its  decree  is  not  superseded  and  its 
jurisdiction  ended  by  reason  of  subsequent  proceeding  in  the  courts  of  the 
state  looking  to  the  administration  of  that  property  m  accordance  with  the 
laws  of  the  state.  Such  a  decree  is  final  as  to  all  who  had  notice  and  knowl- 
edge of  the  proceedings.  LeadmUe  Coal  Co.  v.  McCreery,  141  U.  S.  475 ; 
Brewer,  J.,  1891. 

41.  Sxeeution  of,  may  be  Enjoined. — A  court  of  chancery  may  prevent 
the  execution  of  a  judgment  fraudulently  obtained  in  a  court  of  law  in  the 
absence  of  laches  or  negligence  on  the  part  of  the  defendant.  Marshall  v. 
Holmes,  141  U.  S.  589 ;  Harlan,  J.,  1891. 

A  court  of  equity  will  not  assume  to  control  a  judgment  of  a  court  of  law  simply  to  let  in  a 
defence  which  was  fully  and  fairly  tried  at  law,  when  that  defence  was  not  prevented  by  fraud 
or  accident.    Tompkins  v.  Drennen,  66  F.  R.  094. 

42.  When  Court  may  Vacate.— The  court  in  which  a  judgment  was 
rendered  has  the  power,  until  the  case  has  passed  beyond  its  control  by  the 
lapse  of  the  term,  to  vacate  the  judgment  and  award  a  new  trial  upon 
motion,  where  it  appears  that  the  defendant  was  prevented  from  interposing 
his  defence  by  fraud  or  unavoidable  accident,  unmixed  with  any  fault  or 
negligence  in  himself  or  his  agents.  Village  of  Celina  v.  Eastport  Savings 
Bank,  37  U.  S.  App.  164  (6th  Cir.);  Sevkrens,  J.,  1895. 

VII.  REVERSAL. 

43.  When  it  may  be  Attacked  Collaterally— Texas.— Suit  was  brought 
Irr  the  heirs  of  C.  to  recover  from  the  purchaser  under  the  judgment  land 
affected  by  escheat  proceedings.  It  was  contended  that  as  the  judgment  con- 
tained a  recital  that  the  heirs  of  C.  had  been  duly  cited  as  required  by  law 
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by  making  publication,  etc.,  the  same  was  conclusive  and  binding  on  all 
parties  as  to  the  sufficiency  of  the  service  upon  the  said  heirs,  and  could  not 
be  inquired  into  nor  attacked  collaterally,  although  the  return  of  the  sheriff 
and  tne  escheat  publication  made  were  shown  bv  the  record  and  were  insuf- 
ficient. It  was  lield  that  the  judgment  could  oe  attacked  collaterallv  and 
inquired  into,  Newman  v.  Croicls,  23  U.  S.  App.  89  (5th  Cir.);  Pardo,  J., 
1894. 

44.  For  Want  of  Jurisdiotioii.— When  the  transcript  of  the  record  does  not 
show  that  the  Circuit  Court  had  jurisdiction  of  a  suit,  where  jurisdiction 
depends  upon  citizenship,  and  counsel,  upon  their  attention  being  called  to 
the  matter,  furnish  nothing  of  record  to  supply  the  defect,  the  judgment 
must  be  reversed  at  the  cost  of  the  plaintiff  in  error,  and  the  cause 
remanded  to  the  Circuit  Court  for  further  proceedings.  Home  v.  Oeo,  H, 
Hammond  Co,,  155  U.  S.  893;  Fuller,  C.  J.,  1894;  Cooper  v.  NeweB,  155 
U.  S.  532 ;  Fuller,  C.  J.,  1895. 

45.  Cirouit  Court  may  Beverse  for  Fraud.— A  circuit  court  of  the 
United  States,  with  jurisdiction  over  the  parties,  may  deprive  a  party  of  the 
benefit  of  a  judgment  fraudulently  obtained  by  him  in  a  state  court,  if  the 
action  to  annul  the  judgment  is  an  original  and  independent  proceeding  and 
not  merely  a  continuation  of  the  original  suit.  Marshall  v.  Holmefi,  141 
U.  S.  589 ;  Harlan,  J.,  1891. 

See  Ralston  ▼.  Sharon,  51  F.  R.  708  ;  Daniels  v.  Benedict,  60  F.  R.  847  ;  Furnald  v.  Glenn,  M  F. 
R.  49.  If  it  is  still  in  the  power  of  the  state  court  to  undoa  mistake  into  which  it  has  been  led  by 
fraud  or  collusion,  there  is  no  ground  for  equitable  relief  in  the  Circuit  Court.  Furnald  ▼.  Glenn, 
66  F.  R.  d78 ;  Grower  ▼.  Faurot,  64  F.  R.  *M1. 

40.  Chancery  may  Set  Aside  a  Judgment. — A  court  of  chancery  has 
iurisdiction  upon  a  bill  filed  for  the  purpose  of  setting  aside  a  judgment  and 
furnishing  an  opportunity  for  another  trial,  where  the  judgment  has  been 
suffered  by  a  clear  mistake,  into  which  the  party  against  whom  the  judg- 
ment was  rendered  has  fallen  without  any  fault  on  his  part ;  but  in  sudi 
case  a  litigant  is  required  to  have  exercised  the  greatest  degree  of  watchful- 
ness over  the  progress  of  his  suit  in  court.  Vulage  of  Celina  v.  Eastport 
Savings  Bank,  37  U.  S.  App.  164  (6th  Cir.) ;  Severens,  J.,  1805. 

47.  Wot  for  Harmless  Error. — A  decree  will  not  be  reversed  for  error 
where  no  injury  to  the  appellants  is  apparent.  WiUiam^son  v.  Krohn,  31 
U.  S.  App.  825  (6th  Cir.) ;  Severens,  J.,  1895. 

48.  BB,V[ie.—McGhee  v.  Kennedy's  Admr.,  31  U.  S.  App.  366  (6th  Cir.) ;  Taft, 
J    1895 

Vm.  ASSIGNMENT  AND  SATISFACmON,  49-50. 

49.  Satis&otion  is  Conclusive  upon  Becoverer.— When  a  party  who  has 
obtained  a  verdict  which  the  court  deems  excessive  consents  to  its  reduction, 
and  jjudgment  is  thereupon  entered  for  the  reduced  sum.  and  the  plaintiff 
receives  that  sum  and  acknowledges  its  receipt  *'  in  full  satisfaction  of  this 
judgment,"  he  may  not  repudiate  the  whole  transaction,  and  obtain  a  judg- 
ment for  the  full  amount  of  the  verdict,  on  the  ground  that  the  court  had  no 
power  to  disturb  the  verdict.  Lewis  v.  Wilson,  151  U.  S.  551 ;  Brewer,  J., 
1894. 

50.  When  Equity  will  Enjoin  Collection  of.— Equity  will  enjoin  the 
collection  oi  a  judgment  where  a  defendant  was  prevented  from  setting  up 
his  defence  at  law  by  the  fraud  or  misconduct  of  the  plaintiff,  or  by  some 
accident  or  mistake  without  any  fault  of  the  defendant,  and  where  it  would 
be  inequitable  to  enforce  the  same.  Skirmng  v.  National  Life  Ins,  Co.  of 
Montpelier,  19  U.  S.  App.  442  (8th  Cir.) ;  Caldwell,  J.,  1894. 

IX.  ACTION  ON  JUDGMENT,  51-62. 

51.  Defences. — If,  in  a  suit  to  quiet  title,  the  defendant  fails  to  set  u])  a  prior 
recorded  conveyance  from  the  complainant  to  a  third  party  of  which  the 
defendant  had  constructive  notice,  he  is  precluded  from  setting  it  up  as  a 
defence  to  a  supplemental  bill  to  carry  the  prior  decree  into  effect,  unless  he 

fives  a  good  reason  for  the  failure  to  set  it  up  at  the  proper  time.    Root  v. 
VooltDorth,  150  U.  S.  401 ;  Jackson,  J.,  1893. 
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53.  Axainst  Miinioipal  Corporation  must  be  Brought  in  Five  Years 
--unsas. — Under  the  Kansas  statutes  a  judgment  against  a  municipality 
will  become  dormant  if  the  creditor  permit  a  period  of  more  than  five 
years  to  elapee  between  the  rendition  of  nis  judgment  and  the  issuance  of  a 
writ  of  mandamus  to  enforce  the  collection  of  taxes  to  pay  the  judgment. 
DempseyY.  Taumship  of  Oswego,  ^\J.  S.  App.  416  (8th  Cir.);  Sanborn,  J. ^ 
1892. 

X.  FOREIGN  JUDGMENT,  63-56. 

53.  How  Impeached  for  Fraud.— To  warrant  the  impeaching  of  a 
foreign  judgment  because  procured  by  fraud,  fraud  must  be  distinctly 
alleged  and  charged.  Mere  averments  of  legal  conclusions  are  insufficient 
to  impeach  the  judgment,  without  specifying  the  grounds  unon  which  it 
is  supposed  to  be  irregular  and  void.  Ritchie  v.  McMtUlen,  159  U.  S.  285 ; 
Gray,  J.,  1895. 


5L  Prima  Facie  £videnoe  only. — ^A  judgment  for  a  sum  of  money, 
rendered  by  a  court  of  a  forei^  country  having  jurisdiction  of  the  cause 
and  of  the  parties,  in  a  suit  brought  by  one  of  its  citizens  against  one 
of  ours,  is  prima  facie  evidence  only,  and  not  conclusive  of  the  merits  of  the 
claim  in  an  action  brought  here  upon  the  judgment,  if  by  the  law  of  the 
foreign  country,  as  in  France,  judgments  of  our  own  courts  are  not  recog- 
nizea  as  conclusive.  Hilton  v.  Ouyotj  159  U.  S.  118  ;  Gray,  J.  (Fuller, 
C.  J.,  Harlan,  Brewer,  Jackson,  JJ.,  Dist.),  1895. 

53.  When  and  How  Far  Conclusive.— A  judgment  by  a  court  having 
jurisdiction  of  the  cause  and  of  the  parties,  upon  regular  proceedings 
and  due  notice  or  appearance,  and  not  procured  by  fraud,  in  a  foreign 
country  by  the  law  of  which,  as  in  England  and  Canada,  a  judgment  of  one 
of  our  courts,  under  like  circumstances,  is  held  conclusive  of  the  merits,  is 
conclusive,  as  between  the  parties,  in  an  action  brought  upon  it  in  this 
country,  as  to  aU  matters  pleaded  and  which  might  have  been  tried  in  the 
foreign  court.    Ritchie  v.  McMuOen,  159  U.  S.  235 ;  Gray,  J.,  1895. 

56.  EfEbct  of  BeviTal.— In  1861  A.  recovered  judgment  against  B.  and  C, 
both  residents  of  Pennsylvania,  in  a  court  of  that  state.  B.  in  1865  removed 
to  Louisiana  and  continued  a  citizen  of  that  state  until  his  death.  In  1866 
A.  revived  the  judgment  b^  sei.  fa,  process  served  only  on  C.  It  was 
again  revived  in  like  manner  in  1871,  and  in  1880  A.  proceeded  ap:ain8t  B.  on 
the  judgment  in  the  courts  of  Louisiana,  where  a  judgment  is  barred  by 
prescription  in  ten  years  from  its  rendition.  Being  compelled  to  elect  on 
which  judgment  he  relied,  he  elected  to  stand  upon  the  sci,  fa,  judgment  of 
1871.  JBTe/a.  that  viewing  the  judgment  as  a  new  one  render^  in  debt  it 
had  no  binding  force,  B.  not  having  been  before  the  court ;  and  if  considered 
as  in  continuation  of  the  prior  action  and  a  revival  of  the  original  judgment 
for  purposes  of  execution,  it  operated  merely  to  keep  in  force  the  local  lien, 
and  for  the  same  reason  it  could  not  be  availed  of  as  removing  the  statutory 
bar  of  the  lex  fori,    Owena  v.  Henry,  161  U.  S.  642  ;  Fuller,  C.  J.,  1896. 

XI.  APPEALS,  57. 

57.  TSfo  Appeal  ftom  Interlocutory  Decree.— The  Circuit  Court  ordered 
the  defendant  in  an  action  to  make  good  certain  bonds  that  he  had  dis- 
posed of,  but  flkUowed  him  credit  for  a  sum  due  him,  which  sum  was  not  stated. 
It  stayed  execution  on  the  decree  until  after  the  decision  had  been  rendered 
in  a  suit  in  a  state  court.  Held,  that  the  decree  was  interlocutory  and  that 
therefore  an  appeal  from  it  should  be  dismissed.  Merriman  v.  Chicago  and 
Eastern  Illinois  R.  R.  Co.  (/),  24  U.  S.  App.  429  (7th  Cir.);  Baker,  J.,  1894. 

Xn.  INTEREST  ON,  58^9. 

58.  Hew  Calculated. — ^The  court  made  a  special  finding  of  facts  from  which 
the  amount  then  due  the  plaintiff  for  principal  and  interest  could  be  com- 
puted, but  gave  judgment  for  the  defendant.  The  Supreme  Court  directed 
entry  of  judgment  for  plaintiff  reversing  the  first  judgment.    Under  the 
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Wisconsin  Statute  (Rev.  Stat.  2922),  interest  is  recoverable  on  a  verdict  until 
the  entry  of  judfi^cnt.  Held,  that  the  plaintiff  was  entitled  to  judgment 
for  the  amount  due  on  the  finding  of  tlie  Circuit  Court,  including  interest  to 
that  date,  with  interest  thereon  to  the  date  of  the  judgment  to  be  entered  on 
the  mandate  of  the  Supreme  Court,  together  with  costs  and  disbursements. 
Metcalf  V.  City  of  Watertotmi,  34  U.  S.  App.  107  (7th  Cir.) ;  Woods,  J.,  1895. 

59.  Interest  on  Judgments. — ^Under  Rule  23  of  the  General  Rules  of  the 
Supreme  Court  of  the  United  States,  it  is  the  duty  of  an  inferior  Federal 
court  to  carry  out  strictly  the  mandate  of  the  Supreme  Court  affirming  a 
judgment  or  decree  of  the  inferior  court,  and  it  cannot  add  interest  to  the 
amount  of  the  judgment.  Day  v.  Sickles,  6  U.  S.  App.  22  (6th  Cir.) ; 
Jackson,  J.,  1892. 

JTJDICIAIi  NOTICE. 

See :  Evidence,  49-64. 

JUDICIAL  SAIiE,  12. 

1.  Mode  of  Sale— Validity— Bids.— A  decree  directed  that  the  assets  of 
a  mining  company  be  sold  at  public  vendue  to  the  highest  bidder,  that  the 
debts  be  ascertained, and  that  after  the  master's  report  had  been  confirmed  the 
sale  should  be  made.  Held,  that  it  was  not  necessary  to  delay  the  sale  until 
every  claim  arising  since  the  commencement  of  the  suit  had  been  passed  to 
final  judgment,  when  provision  was  made  for  the  rights  of  all  the  creditors, 
nor  in  response  to  a  despatch  from  a  stranger  at  the  last  moment.  Pewabic 
Mining  Co,  v.  Mason ;  Marcus  v.  Mason,  145  XJ.  S.  349 ;  Brewer,  J.,  1892. 

Master  making  sale  should  report  his  action  to  the  court  for  confirmation,  which  is  ordered  to 
become  absolute  within  a  certain  time.  Central  Trust  Co.  v.  Sheffield  &  B.  C.  I.  Ry.  Co.,  60 
F.  R.  15. 

2.  Furchasers  not  AfiQaoted  by  Unauthorized  Decree.— Between  the 

time  of  the  judicial  sale  and  its  confirmation,  aperson  filed  a  petition  against 
the  railroaa  companv  and  its  receivers,  claimmg  damages  for  personal  in- 
juries. After  the  sale  was  confirmed,  damages  were  awarded ;  and  it  was 
decreed  that,  if  the  receiver  did  not  have  in  his  hands  sufiScient  money  to 

Eay  the  claim,  the  purchasers  at  the  sale  should  pay  it.  Held,  the  purchasers 
ad  no  concern  with  the  claim,  and  the  court  could  not  impose  any  lien  on  the 
property  or  burden  on  the  purchaser.  Chicago  <fc  0,R.  JB.  Co,  v'  McCammon 
(1),  18  U.  S.  App.  628  (7th  Cir.) ;  Jenkins,  J.,  1894 ;  Chicago  d:  O.  R,  R.  Co. 
V.  McCammon  (2),  18  U.  S.  App.  709  (7th  Cir.) ;  Jenkins,  J.,  1894. 

3.  "Not  AfEbcted  by  Variance  in  Advertisement.— Where,  in  the  ad- 
vertisements for  sale  under  a  decree  of  the  court  ordering  delivery  to  be 
made  to  the  purchasers  of  good  and  valid  titles  free  from  all  hens,  mortgages, 
or  incumbrances,  the  words  *  *  and  taxes  "  were  added,  the  variance  was  imma- 
terial, in  view  of  Rev.  Stat.  La.,  §  8147,  which  compels  the  receiver  to  sell 
the  property  free  from  taxes.  Nor  was  the  objection  that  the  property  should 
have  been  subdivided  of  any  moment,  when  suchproceeding  would  have 
been  very  expensive.  New  Orleans  v.  Peake,  2  XL  S.  App.  403  (5th  Cir.) ; 
Pardee,  J.,  1892. 

In  Peake  v.  New  Orleans,  60  F.  R.  138,  a  square  of  land  claimed  by  P.  to  hare  been  Included 
in  the  sale  was  declared  by  the  court  to  be  public  and  not  included  in  the  sale. 

4.  Deed  as  Evidence  of. — Every  reasonable  inducement  will  be  made  in 
favor  of  a  judicial  sale  ;  so  that  a  deed  cannot  be  excluded  from  evidence  as 
void  because  it  does  not  sufficiently  describe  the  land,  if  the  land  conveyed 
can  be  identified  by  extrinsic  evidence.  Cox  v.  Hari,  145  XJ.  S.  876 :  Harlan, 
J.,  1892. 

It  is  not  the  policy  of  the  law  to  scrutinize  the  proceedings  of  a  judicial  sale  with  a  view  to 
defeat  them ;  but  every  reasonable  .intendment  will  be  noiade  in  their  favor.  Fleishxnan  t. 
Bowser,  C3  F.  R.  268. 

5.  Court  may  Compel  Payment  of  Purchase-money.— Where  the 

purchaser  of  property  by  a  judicial  sale  fails  to  comply  with  the  terms  of 
the  sale,  the  court  retains  jurisdiction  to  compel  payment  by  him  of  the 
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purchase-money,  through  attachment  or  by  resale  of  the  property.    Amer- 
tcan  Asaociatum,  Ltd,,  v.  Hurat,  16  U.  S.  App.  325  (6th  Cir.) ;  Taft,  J.,  1898. 

6.  Purchaser  Protected  under  Srroneous  Voidable  Decree.— A  pur- 
chaser at  a  judicial  sale  under  an  erroneous  judgment  or  decree,  which  is, 
however,  voidable  and  not  absolutely  void,  will  be  protected  in  hispurchase, 
although  the  decree  is  afterwards  reversed.  Rector  v.  Fitzgerald^  19  U.  S. 
App.  428  (8th  Cir.)  ;  Thaybb,  J.,  1894. 

7.  Purchaser's  Bights— Not  Afi)90ted  by  Annulment  without  Notice. 
—Where  a  purchaser  at  a  judicial  sale  which  was  made  and  the  deed  exe- 
cuted by  consent  of  the  parties  to  the  suit,  was  not  notified  of  any  steps 
taken  to  annul  his  purchase,  such  i»rties  cannot  claim  the  land  of  the  pur- 
chaser by  virtue  of  a  sale  under  a  subsequent  decree,  of  which  he  had  no 
notice.    HaUiday  v.  Stuart,  151  U.  S.  229  ;  Harlan,  J.,  1894. 

8.  Irregular,  Passes  all  Bights  of  Mortgagee.— An  irregular  judicial 
sale  made  at  the  instance  of  the  mortgagee,  even  though  no  bar  to  the  equity 
of  redemption,  passes  to  the  purchaser  at  such  sale  all  the  rights  of  the  mort- 
ngee  as  such.  Bryan  v.  BraMua,  162  U.  S.  415  ;  Shiras,  J.,  1896 ;  Same  v. 
Pimney,  162  U.  S.  419 ;  Shiras,  J.,  1896. 

FoUowing  Brobst  ▼.  Brock,  10  Wall.  510 ;  Oilbert  v.  Cooley,  Walk.  Chan.  494 ;  Jackson  v.  Bowen 
lid  Xeff,  7  Cow.  18 ;  Jackson  v.  lUnkler,  10  Johns.  479. 

9.  Concludes  only  Party  to  Prooeedings.— A  sale  of  real  estate  under 
judicial  proceedings  concludes  no  one  not  a  party  to  those  proceedings. 
United  Lines  Tel,  Co,  v.  Boston  Safe  D.  <fc  T,  Co,,  147  U.  S.  431 ;  Blatch- 
FORD,  J.  (Field,  Brewer,  JJ.,  Dist.),  1893. 

10.  Afftrmance — Effect  of.— In  cases  of  sales  of  realty  by  order  of  the  court, 
but  without  sufficient  authoritv  therefor,  the  owners  may  waive  the  ques- 
tion of  authority  and  affirm  the  sale,  and  the  sale  so  affirmed  stands  as 
though  there  had  been  originally  sufficient  authority.  Smith  v,  Worthing- 
ton's  Admr,,  10  U.  S.  App.  616  (8th  Cir.) ;  Shiras,  J.,  1898. 

11.  Oanses  for  Setting  Aside. — A  judicial  sale  will  not  be  set  aside  for 
mere  inade(}uacy  of  price  or  trifling  causes.  The  court  will  scrutinize  all 
previous  action  of  the  parties  during  the  litigation,  and  such  a  sale  will  not  be 
set  aside  simply  because  made  at  a  time  of  severe  financial  depression. 
PewMe  Mining  Co,  v.  Mason ;  Marctts  v.  Mason,  145  U.  S.  849 ;  Brewer, 
J.,  1890. 

Mere  inadequacy  of  price  is  not  alone  sufficient  to  set  aside  the  sale.  Fidelity  Trust  A 
Safety  Vault  Co.  v.  Mobile  St.  Ry.  Ck>.,  M  F.  R.  28 ;  Central  Trust  Co.  y.  Sheffield  &  B.  C.  I. 
By.  Co.,  60  F.  R.  17 

12.  Porohaser'B  Title  to  Land.— A  purchaser  of  land  at  a  sheriiTs  sale 
where  all  the  proceedings  have  been  regular  acquires  the  legal  title  ;  and  a 
subsequent  decree  of  the  court  granting  the  original  owner  the  right  to 
redeem,  but  providing  that  if  no  redemption  be  made  the  title  should  be 
quieted  in  the  purchaser,  does  not  divest  the  title  of  the  latter  if  no  action 
De  ti^en  in  pursuance  of  the  decree.  Miller  v.  Courtnay,  152  U.  S.  172 ; 
Bbxwkr,  J.,  1894. 

JTTBISBICnON. 

See :  Admiralty,  1-7. 

Of  District  Court :  Adhiraltt,  60. 

Circuit  Court  of  Appeals,  1-178. 

Meaning  of :  Circuit  Court  of  Appeals,  82. 

Over  State  Courts :  Circuit  Court  of  Appeals,  164. 

Of  Circuit  Court :  Circuit  Court,  143. 

Criminal :  Criminal  Law,,  1-8. 

District  of  Columbia,  2-4. 

District  Court. 

Objection  to :  Equity,  180-184. 

Equity,  151. 

Federal  Courts,  1-29. 
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Habeas  Corpus,  1-8. 
PLEADma  AND  Pbachicb,  8S-40. 
Supreme  Court,  1-249. 
Territories,  7-11. 
United  States,  18. 

JTJBY. 

See :  Circuit  Court  op  Appeals,  113. 

Error,  What  Assiomable  as,  60-64. 
Marshals,  1-2. 
Nequqence,  96-146. 
Trial,  18,  20, 125-188. 

JUBY  AND  JUBY  TBTATi,  28, 

See  also :  Circuit  Court  of  Appeals,  221. 
Eminent  Domain,  22. 
Equity,  44. 

I.  IMPANELLING ;  SUBMISSION  OF  QUESTION ;  DISCHAEGE.  1-11. 
II.  CHALLENGES,  12-17. 
in.  DISQUALIFICATION,  18-20. 
IV.  WAIVER,  21-28. 

I.  IMPANELLING ;  SUBMISSION  OF  QUESTION ;  DISCHARGE,  1-11. 

1.  Venire — When  Jud^e  may  Order. — If  an  indictment  is  found  after 
the  trial  jury  has  been  discharged,  the  court  may  order  a  venire  to  issae  for 
persons  to  serve  as  jurors  and  may  further  direct  the  marshal  to  summon 
talesmen.    St.  Clair  v.  United  States,  154  U.S.  134 ;  Hablan,  J.,  1894. 

2.  List  of  Jurors— Failure  to  Pumish.— Judgment  reversed  for  refus- 
ing to  furnish  counsel  with  a  panel  of  eighteen  qualified  jurors.  Gtdf,  Cdh- 
rado  <fe  Santa  Fi  Ry.  Co.  v.  Martin,  4  U.  S.  App.  198  (8th  Cir.) ;  Caldwell, 
J.,  1892. 

8.  Error  in  Impanelling  no  Cause' for  Beversal.—Where  there  is  error 
in  the  mode  oi  impaneUin^  a  jury,  but  the  case  is  one  where  the  court 
should  have  directed  a  verdict  against  him  at  all  events,  the  judgment  will 
not  be  reversed  for  such  harmless  error.  Sanger  v.  Flow,  4  U.  S.  App.  32 
(8th  Cir.);  Caldwell,  J.,  1891. 

Little  Josephine  Mining  Co.  v.  Fullerton,  68  F.  R.  6S8 ;  Schrceder  y.  Tompkins,  S8  F.  R.  673. 

4.  Impanelling-— Oklahoma.— Under  act  of  May  20, 1890,  c.  182,  providing 
a  temporary  government  for  the  Territory  of  Oklahoma,  the  provisions  of  the 
Statutes  of  Arkansas  as  to  impanelling  a  jmnr  are  mandatory,  and  no  rule  or 
custom  of  the  court  can  override  them.  Chdf,  Colorado  St  Santa  Fi  Rail- 
uoay  Co.  v.  Shane,  157  U.  S.  848 ;  White,  J.,  1895. 

5.  Practice  of  Striking  Jury— Indian  Territory— Mansfield's  Digest. 
Ark.  Stat.,  §  4013,  relating  to  jurors,  which  by  act  of  Congress  has  been  ex- 
tended over  the  Indian  Territory,  provides  that  if  either  party  shall  desire  a 
panel,  the  court  shall  cause  the  names  of  twenty-four  competent  jurors  to  be 
placed  in  a  box  ;  that  of  these  twentv-four,  eighteen  shall  be  drawn  and  en- 
tered upon  a  list.  §  4014  provides  that  each  party  shall  be  furnished  with  a 
copy  of  this  list  from  which  each  may  strike  the  names  of  three  iurors,  and 
the  twelve  names  remaining  shaJl  constitute  the  jury.  And  the  refusal  of  the 
court  to  furnish  such  a  list  of  eighteen  jurors  is  reversible  error.  G^df, 
Colorado,  and  Santa  Fi  Ry.  Co.  v.  James,  4  U.  S.  App.  19  (8th  Cir.) ;  Nels>N. 
J.,  1891. 

6.  Voir  Dire— Proi)er  Questions.— A  suitable  inquiry  is  permissible  in 
order  to  ascertain  whether  a  juror  has  any  bias,  to  be  conducted  under  the 
supervision  of  the  court  and  to  be  largely  left  to  its  sound  discretion.  There 
is  no  error  in  not  allowing  a  juror  to  be  asked,  **  Would  your  political  aflilia- 
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tions  or  party  predilections  tend  to  bias  your  judgment  in  this  case  either 
for  or  against  the  defendant?"  Connors  y.  U.  S,,  158  U.  S.  408 ;  Haruln, 
J.,  1895. 

7.  Jury  Must  Weigh  Evidenoe.— It  is  the  province  of  the  jury  to  pass 
upon  the  veracity  of  witnesses,  and,  when  there  is  a  conflict,  to  determine 
whom  they  will  believe.  When,  by  giving  credit  to  the  plaintiff's  evidence, 
and  discrediting  that  of  the  defendant,  the  plaintiff's  case  is  made  out,  the 
court  cannot  withdraw  a  case  from  the  consideration  of  the  jury.  St.  Louis 
Iron  M,  cfc  S.  Ry.  Co.  v.  Phillips,  27  U.  S.  App.  643  (8th  Cir.) ;  Caldwell, 
J.,  1895. 

8.  When  Question  should  be  Left  to  Jury.— Where  the  evidence  is 
conflicting,  and  no  reasonable  or  proper  inference  can  be  drawn  from  it  as  a 
matter  of  Jaw,  the  case  should  be  left  to  the  jury.  Baltimore  <Sb  Potomac  R, 
Co.  V.  Mackey,  157  U.  S.  72 ;  Harlan,  J.,  18»o. 

9.  Submission  of  Facts  to,  not  Ground  for  Beversal.— It  is  not 
ground  for  reversal  that  issues  of  fact  were  submitted  to  the  jurr  if  the  de- 
fendant did  not  ask  a  peremptory  instruction  for  a  verdict  in  its  behalf,  but  on 
the  contrary  asked  instructions  touching  the  points  on  which  it  relied.  Hart' 
ford  Life  A.  Ins.  Co.  v.  Unsell,  144  U.  S.  439 ;  Harlan,  J.,  1892. 

See  VUlage  of  Alexandria  ▼.  Stobler,  60  F.  R.  600 ;  Hudson  ▼.  Charleston  C.  &  C.  R.  Co.,  66  F. 
R.  S8 ;  Little  Rock  &  M.  R.  Co.  y.  Moseley,  66  F.  R.  1010 ;  German  Ins.  Co.  v.  Frederick,  68  F.  R. 
148 ;  Faber  ▼.  Commercial  Nat.  Bank,  62  F.  R.  888 ;  Adkins  v.  W.  J.  Sloane,  61  F.  R.  792 ;  Texas  & 
P.  By.  Co.  ▼.  Fatton,  61  F.  R.  371, 272. 

10.  Becalling  Jury,  Discretionary.— It  is  within  the  discretion  of  the 

J}re8iding  judge  to  recall  the  jury,  after  the^  have  heen  in  deliberation  for  a 
ength  of  time,  and  ascertain  what  difficulties  thev  have  in  the  consideration 
of  the  case,  and  makine  proper  efforts  to  assist  them  in  their  solution.  In 
making  such  statement  he  is  not  obliged  to  recapitulate  all  the  items  of  the 
evidence.  Tlie  time  of  recalling  is  also  left  to  his  discretion.  Allis  v.  U.  S., 
155  U.  S.  117 ;  Brewer,  J.,  1894. 

11.  May  be  Disoharged  for  DiBagreement.— A  jury  in  a  capital  case 
who,  after  considering  their  verdict  for  forty  hours,  have  announced  in  open 
court  that  they  are  unable  to  ajg^ee,  may  be  discharged  by  the  court  of  its 
own  motion  and  at  its  discretion,  and  the  defendant  be  put  on  trial  by 
another  jury.    Logan  v.  U.  S.,  144  U.  S.  263 ;   Gray,  J.,  1892. 

II.  CHALLENGES,  12-17. 

13.  Challenges  Must  be  in  Presence  of  Prisoner.— On  trial  of  one 
indicted  for  murder  the  court  ordered  two  lists  of  the  jurors  to  be  made  and 
the  district  attorney  to  make  challenges  from  one,  and  the  attorney  for  the 
defence  from  the  other,  without  knowledge  on  the  part  of  either  as  to 
challenges  made  by  the  other.  The  record  failing  to  show  that  the  challenges 
were  made  in  the  presence  of  the  prisoner,  there  was  such  error  as  to  require 
a  new  trial.  Lewis  v.  U.  5.,  146  U.  S.  370 ;  Shiras,  J.  (Brewer,  Brown,  JJ., 
Dist.),  1892. 

Yerdict  may  be  set  aside  by  appellate  court  where  the  record  fails  to  recite  material  matters. 
Yan  I>user  v.  U.  S.,  60  F.  R.  444. 

13.  ChallenRes,  Peremptory— When  to  be  Made.--A  prisoner  on  trial 
in  a  Federal  court  under  indictment  for  murder  is  not  entitled  as  of  right  to 
have  the  government  make  its  peremptory  challenges  before  he  makes  his, 
although  it  is  within  the  discretion  of  the  court  to  direct  it ;  and  when  the 
laws  of  the  state  in  which  the  trial  takes  place  prescribe  such  a  course,  the 
court  mav  pursue  that  method  or  not  as  it  pleases.  Pointer  \,  U.  S.,  151 
U.  S.  396  r  Harlan,  J.,  1894. 

14.  Challenges,  Peremptory— Only  Three  Allowed.— The  offence  of 
knowinMy  smuggling  or  clandestinely  introducing  goods  subject  to  duty 
into  the  United  States  without  paying  such  duty,  in  violation  of  the  provisions 
of  Bev.  Stat.,  g  2865,  and  of  concealing  such  smuggled  goods,  is  onlv  a  misde- 
mcsanor,  and  tne  defendant  is  entitled  only  to  three  peremptory  challenges. 
Reagan  v.  U.  5.,  157  U.  S.  801 ;  Brewer,  J.,  1895. 


400  JURY  AND  JURY  TRIAL,   II.-IV. 

15.  Challenge  to  Array<-Death  of  Some  of  Arr^.— The  fact  that  thi«e 
persons  named  in  the  venire  in  a  civil  cause  in  a  Federal  court  died  after 
their  names  had  been  placed  in  the  wheel  and  before  they  were  drawn  there- 
from is  not  ground  of  challenge  to  the  array.  PuUmart/s  Palace  Car  Co,  v. 
HarkinSy  17  U.  S.  App.  22  (3d  Cir.) ;  ACHESON,  J.,  1893. 

16.  Challenge  for  Cause— Opposed  to  Death  Penalty.— A  juror  som- 
moned  in  a  capital  case,  who  states  on  voir  dire  that  he  has  conscientious 
scruples  in  regard  to  the  infliction  of  the  death  penalty  for  crime,  may  be 
challenged  by  the  government  for  cause.  Logan  y.  17,  S.,  144  U.  S.263; 
Gray,  J.,  1892. 

17.  Challenge— No  Harm  Done,  no  Ground  of  Complaint.— A  party 
cannot  complain  of  the  improper  allowance  of  the  challen^of  a  juror  by  the 
other  side,  if  a  competent  ana  unbiassed  juror  is  selected  in  the  place  of  tlie 
one  excluded.  Southern  Pac.  Co,  v,  Itauh,  7  U.  S.  App.  84  (9th  Cir.); 
MoRBOW,  J.,  1892. 

III.  DISQUALIFICATION,  18-20. 

18.  Disqualiflcation,  Discretion  of  Judge  as  to.— Where  a  statute  pro- 
vided that  the  trial  judge,  in  the  exercise  of  a  sound  discretion,  might  deter- 
mine that  a  juror  could  disregard  any  preconceived  opinion,  and  so  admit 
the  juror  to  the  panel,  heldy  that  in  the  absence  of  a  record  containing  all 
the  evidence  taken  on  the  trial  of  the  challenge  of  a  juror  on  the  ground  of 
such  preconceived  opinion,  the  Circuit  Court  of  Appieals  could  not  say  that 
the  trial  court  was  in  error  in  determining  that  the  juror  could  disregard  his 
opinion  and  fary  the  issue  impartially.  Findings  of  the  court  on  the  quali- 
fications of  jurors  will  not  l>e  reviewed  unless  it  clearly  appears  that  the 
court  acted  arbitrarily.  Southern  Pac,  Co.  v.  Batih,  7  U.  S.  App.  84  (9th 
Cir.);  Morrow,  J.,  1892. 

19.  Alienage  of  a  Juror— How  Bemedied.— When  one  of  the  jury  by 
which  a  person  accused  of  murder  is  convicted  as  an  alien,  and  the  accused 
takes  no  exception  to  his  acting  as  a  juror  and  makes  no  challenge,  and  on 
trial  is  convicted  and  sentenced,  it  is  for  the  state  court  to  determine 
whether  the  verdict  shall  be  set  aside,  since  the  disqualification  of  aUenage 
is  only  cause  of  challenge,  and  may  be  waived,  either  voluntarily  or  through 
negligence,  or  through  want  of  knowledge.  Kohl  v.  Lehlback,  160  U.  S.  2£^ ; 
FULI.ER,  C.  J.,  1895. 

IV.  WAIVER.  20-257. 

20.  Aocnsed  may.  by  Stipulation,  Waive  Jury— Illinois.— The  Illinois 
act  of  June  17,  1893  (Laws  of  Illinois  of  1898,  p.  9o),  whereby  it  is  provided 
that  **  no  person  shall  be  imprisoned  for  non-payment  of  a  fine  or  a  judg> 
ment  in  any  civil,  criminal,  or  griia^-criminal  action  except  upon  conviction 
by  jurv,"  or  after  waiver  of  jury  does  not  prevent  the  trial  of  a  case  by  a 
Federal  judge  without  a  jury  upon  an  oral  or  written  stipulation  ;  in  such  a 
case  there  can  be  no  review  of  the  facts  on  writ  of  error.  Deimel  v.  Arnold ; 
Deimd  v.  Stroheim,  34  U.  S.  App.  177  (7th  Cir.) ;  Woods,  J.,  1895. 

21.  Waiving  Jury— Effects  of.— By  filing  a  written  stipulation  waiving  a 
jury  the  parties  to  an  action  at  law  may  impose  upon  a  circuit  court  the 
duty  of  making  a  general  or  special  finding  upon  questions  of  fact,  but  not 
upon  an  appellate  court.  The  appellate  court  is  under  no  duty  to  review 
questions  of  fact,  and  the  findings  of  the  trial  court  are  to  be  treated  as  thoee 
of  a  jury.  The  only  question  to  be  considered  in  the  appellate  court  in 
such  a  case  is  whether  th&  pleadings  and  special  findings  of  fact  are  ade- 

8uate  to  support  the  judgment.     Walker  v.  Miller^  19  U.  S.  App.  408  (8th 
ir.) ;  Thayer,  J.,  1894. 

See  U.  S.  V.  Carr,  61  F.  R.  804  ;  National  Bank  of  Commerce  v.  First  National  Bank,  61  F.  B.810; 
Citizens'  Bank  v.  Farwell,  68  F.  R.  119 ;  Board  of  Commissioners  t.  Sherwood,  64  F.  R.  106. 

22.  Statutory  Bequirements.— In  an  action  tried  by  a  court  without  a 
jury  the  record  aid  not  show  that  the  parties  or  their  attorneys  of  record 
filed  with  the  clerk  a  stipulation  in  writing  waiving  a  jury  as  required  by 
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§  647,  Rev.  Stat.  The  recital  in  the  record  that  '*  both  parties  in  open  court 
waived  a  jury  and  agreed  to  trial  before  the  court,*'  was  not  a  compliance 
with  the  statute.  Btish  v.  Newman,  12  U.  S.  App.  635  (8th  Cir.) ;  Caldwell, 
J.,  1893. 

Redtalin  the  record  that  a  iury  was  ezpresslv  waived  does  not  show  with  sufficient  certainty 
A  vaiver  by  a  stipulation  in  writing.    Rev.  Stat.,  $  648 ;  U.  S.  v.  Cturr,  61 F.  R.  804. 

23.  Signing  of  Verdict— Waiver— Montana.— When  the  verdict  was  ren- 
dered, and  the  jury  was  polled  at  the  request  of  the  defendant,  and  each  an- 
swered that  the  verdict  as  read  was  his,  and  no  objection  was  made  by  the  de- 
fendant that  the  verdict  should  be  signed,  the  defendant  will  be  held  to  have 
waived  the  irregularity  in  the  foreman's  not  signing  the  verdict  as  required 
by  the  local  law  of  Montana.  Northern  Pacific  Ry,  Co,  v.  Urlin,  158  U.  S. 
271 ;  SmRAS,  J.,  1895. 

24.  Beqnired  Form  of.^A  waiver  of  trial  by  jury  was  as  follows :  <<  It  is 
agreed  by  counsel  in  the  above  entitled  case  that  tne  same  be  marked  '  Jury 
waived  tentatively.' "  Held,  not  such  a  waiver  as  is  required  by  the  statute. 
MerriU  v.  Floyd  (^),  5  U.  S.  App.  224  (1st  Cir.) ;  Putnam,  J.,  1892. 

25.  Waiver  of  Jury  Must  be  in  Writing.— The  record  of  the  case  con- 
tained the  fact  that  the  parties  appeared  bv  counsel,  **  that  they  ma^e  and 
file  their  agreement  in  writing  with  the  clerk,  that  this  cause  may  be  tried 
by  the  court  without  a  jury."  The  agreement  was  set  forth  in  full,  and 
had  the  signatures  of  counsel  attached,  preceded  by  the  letters  ^*  O.  K." 
This  was  a  sufficient  compliance  with  the  Rev.  Stat. ,  §  649,  as  to  waiver  of 
iuiy  being  in  writing  and  filed  with  the  clerk.  Citizens*  Bank  of  Wichita  v. 
FarweU  (i),  12  U.  S.  App.  409  (8th  Cir.) ;  Caldweix,  J.,  1898. 

26.  Gnli;  Colorado  &  Santa  Fe  By.  Co.  v.  James,  4  XT.  S.  App. 
19,  Followed  and  Applied.— Following  Gulf,  Colorado  &  Santa  F6  Ry. 
Co.  V.  James,  4  U.  S.  App.  19.  OtUf,  Colorado  <fc  Santa  F6  Ry.  Co.  v. 
Washington,  4  U.  S.  App.  121  (8th  Cir.);  Caldwell,  J.,  1892. 

27.  Same. — ^Failure  to  furnish  counsel  with  list  of  jurors  as  required  by 
statute ;  following  Gulf,  Colorado  &  Santa  F6  Ry.  Co.  v.  James,  4  XJ.  S. 
App.  19,  Chdf,  Colorado  <&  Santa  Fi  Ry.  Co.  v.  CampbeU,  4  U.  S.  133  (8th 
Cur.)-  Cmj>well,  J.,  1892. 

JUSTIFICATIOW. 

See  :  Cbihinal  Law,  103-118. 
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KANSAS. 

See :  Constitutional  Law,  42. 
Damages,  6. 
District  Court,  9. 
Judgments  and  Decrees,  52. 
Municipal  Corporations,  38,  49, 66. 
National  Banks,  17. 
Nbqligencb,  22. 
Negotiable  Instruments,  8. 
Pleading  and  Practice,  1,  5. 
Public  Lands,  57. 
Railroads,  59. 
Statutes,  51-53. 
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KENTUCKY. 

See:  Bonds,  19. 

BouxDABT  Lines,  18. 
Constitutional.  Law,  74. 
Mechanics'  Liens,  4,  7,  9, 10, 13. 
Municipal  Corporations,  28. 
Partnership,  20. 
Railroads,  18, 14,  45. 
Statutes,  54r-65. 
Supreme  Court,  112. 
Trusts,  18. 


L. 

LABOBEBS. 

See :  Contract  Labor  Law. 

LACHES,  40. 

See  also :  Admiralty,  80. 
Cancellation,  4. 
Cloud  on  Title,  9-10. 
Equity,  136-187. 
Estoppel,  128. 
Foreclosure,  28-25. 
Mines  and  Mining,  80. 
Patents,  142,  254r-256,  806,  Sia 
Pleading  and  Prachce,  72. 
Removal  of  Causes,  8,  68. 
Rescission,  7. 
Sales,  6. 
Specific  Performance,  29. 

I.  WHAT  CONSTITUTES,  1-88. 
n.  WHERE  DELAY  IS  NOT  LACHES,  84-8a 
m.  PRACTICE,  89. 

L  WHAT  CONSTITUTES,  1-14. 

1.  Laches  is  not  Determined  Merely  by  Time.— Laches  does  not,  Vik» 
limitation,  grow  out  of  mere  passage  of  time,  but  it  is  founded  upon  the  in- 
equity of  permitting  the  clami  to  be  enforced,  an  inequity  founded  upon 
some  change  in  the  condition  or  relation  of  the  property  or  the  pardes. 
Oalliher  v.  Cadioell,  145  U.  S.  368 ;  Brown,  J.,  1892. 

See  Lemoine  ▼.  Dunklin  Co.,  51  F.  R.  487 ;  Edison  Elec.  Light  Co.  v.  Equitable  Ufe  Asb.  So.  S5 
F.  B.  478 ;  Wetzel  v.  Minnecota,  etc.,  Co.,  66  F.  R.  28. 

2.  Inequity  Chiefly  Constitutes.— Laches  is  not  a  mere  matter  of  time, 
but  prmcipEilly  a  question  of  the  inequity  of  permitting  a  claim  to  be  eB- 
forced  :  an  inequity  founded  upon  some  change  in  the  condition  or  relation 
of  the  property  or  the  parties.  Lemoine  Y.uunklin  Co.,  10  U.  S.  App.  227 
(8th  Cir.) ;  Caldwell,  J.,  1892. 

See  Percy  ▼.  CockrUl,  68  F.  R.  888 ;  Wetsel  ▼.  Minnesota  R.  S.  Co.,  66  F.  R.  91 
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8b  Depends  u]^on  Circmmstanoes. — ^Whether  laches  is  to  be  imputed 
to  a  par^  seeking  the  aid  of  a  court  of  equity  depends  upon  the  circum- 
stances of  the  particular  case.  Oriswold  v.  Hazardy  141  U.  S.  260 ;  Hablan, 
J.  (Brown,  J.,  Dist.)t  1891. 

4.  The  Question  Depends  upon  Diligence.— The  question  of  laches  does 
not  depend  upon  the  fact  that  a  certain  definite  time  has  elapsed  since  the 
cause  of  action  accrued,  but  upon  whether,  under  all  the  circumstances  of 
the  i)articular  case,  the  plaintiff  is  chargeable  with  a  want  of  due  diligence 
in  failing  to  institute  proceedings  earlier.  Townsend  v.  Vanderwerker^  160 
U.  S.  171 ;  Brown,  J.,  1895. 

5.  Manifest  Inequity  as  an  Element.— The  plea  of  laches  does  not  always 
depend  for  its  support  upon  mere  lapse  of  time,  but  upon  the  manifest  in- 
equity of  permitting  the  claim  to  be  enforced  in  view  of  some  change  in  the 
condition  of  the  property  or  in  relation  of  the  parties  to  the  controversy. 
The  lumd  of  the  chanceUor  will  always  be  stayed  when  to  act  would  be  to 
do  an  injustice.  Wetzel  v.  Minn/ewta  Ry,  T.  Co.,  27  XT.  S.  App.  594 (8th  Cir.) ; 
Thateb,  J.,  1894. 

(L  Each  Case  Depends  Largely  upon  its  own  Peculiar  Circum- 
stances.— ^A  court  of  eauitjr  will  not  aid  a  party  destitute  of  conscience, 
good  faith,  and  reasonable  diligence,  but  will  discoura^  stale  demands,  for 
the  peace  of  society,  by  refusing  to  interfere  where  Siere  has  been  gross 
laches  in  prosecuting  rights,  or  where  there  has  becoi  long  acquiescence  in 
the  assertion  of  adverse  rights ;  and  in  these  respects  each  case  must  be 
governed  by  its  own  circumstances.  Hammond  v.  Hopkins,  143  U.  S.  224 ; 
Fai-LER,  C.  J.,  1892. 

See  Wood  t.  Fox,  8  Utah,  880 ;  Rogers  ▼.  Van  Northwlck,  87  Wiao.  414. 

7.  When  Discovery  of  Fraud  is  a  Duty,  Non-discovery  is  Laches.— 
E.,  the  owner  of  land,  died  prior  to  1850,  and  his  children,  then  from  six  to 
twelve  years  old,  removed  to  another  state.  M.  administered  on  the  estate 
and,  it  was  alleged,  procured  the  sale  of  the  land  by  collusion  with  one  C.  in 
getting  an  order  from  the  Court  of  Ordinarv.  The  circumstances  of  the  sale 
were  recited  in  the  sheriff's  deed  of  the  land,  which  was  duly  recorded.  The 
purchaser  from  the  sheriff  held  the  land  twenty-seven  years,  and  it  waa  sub- 
sequently portioned  and  sold  several  times.  In  1890  the  children  of  E.  filed 
a  suit  in  equity  to  recover  the  land,  alleging  fraud  and  that  they  had  only 
recently  had  knowledge  of  such  fraud.  Held,  that  there  was  laches  in  not 
ascertaining  the  fraud  sooner,  since  the  evidence  of  it  was  on  record  in  the 
deed  of  the  sheriff,  of  which  the  complainants  were  chargeable  with  notice. 
Eiffert  v.  Craps,  8  U.  S.  App.  487  (4th  Cir.) ;  Morris,  J.,  1893. 

8.  Laches  need  not  be  Measured  b^r  Statutes  of  Limitations.— Although 
his  bond  had  not  matured  at  the  time  the  trustees  bought  the  property  at 
the  foreclosure  sale,  R.  could  have  taken  steps  to  prevent  any  transfer  of 
property  that  would  impair  his  equitable  rights ;  and  in  allowing  the  trust 
to  be  wound  up  he  was  guilty  of  such  laches  that  a  court  of  equity  will  re- 
fuse to  interpose,  even  though  the  time  elai)6ed  is  less  than  that  prescribed 
by  the  statute  of  limitations.  Alsop  v.  Riker;  Riker  v.  AUop,  155  U.  S. 
448  ;  Harlan,  J.,  1894. 

9.  Time  of  Delay  should  not  be  Allowed  to  Bun  beyond  Statute  of 
Limitations. — A  Federal  court  sitting  in  equity  should  not  set  aside  a 
transfer  of  property  upon  the  ground  of  fraud  and  misrepresentation,  when 
the  complainant  has  without  excuse  remained  silent  for  a  longer  time  after 
the  discovery  of  the  material  facts  constituting  a  cause  of  action  than  the 
time  limited  bv  the  statutes  of  the  state  in  which  the  action  is  brought  for 
such  relief.  There  should  be  no  unreasonable  delay  and  attempt  to  speculate 
upon  his  option.    Kinne  v.  Webb,  12  U.  S.  App.  137  (8th  Cir.) ;  Sanborn,  J., 

A  Federal  court,  sitting  in  equity,  will  not  rescind  a  fraudulent  sale  when  the  vendor  has  re- 
mained quiet  for  a  lonKerperiod  than  the  state  statute  of  limitations  specifies,  after  the  fraud 
b  discovered,  Scheftel  ▼.  Hays,  66  F.  R.  400 ;  or  where  valuable  Improvements  have  been  made, 
complainant  standing  by  without  giving  notice.  Schlawig  v.  Purslow,  59  F.  R.  863 ;  Wetzel 
T.  Minnesota  Ry.  Ir.  Co..  65  F.  R.  26. 
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10.  Thirty-Biz  Years,  InexouBable  Delay.— Where  complainant  s  father 
was  a  tenant  in  oommon  with  P.,  who  fraudulently  conveyed  the  entire  tract 
to  W.  in  1844,  and  recorded  the  deed  in  1861,  when  complaiuantB  were  in- 
fants, and  where  complainants  had  no  knowledge  of  their  father's  interest  in 
the  land  imtil  1887,  relief  was  denied  to  them  because  of  inexcusable  laches, 
and  because  the  adverse  possession  was  notice  that  defendant  held  the  land 
under  a  title  the  character  of  which  the  complainants  were  bound  to  as- 
certain. Fuller  V.  Montague,  16  U.  S.  App.  891  (6th  Cir.) ;  Taft,  J., 
1898. 

11.  Twenty-seven  Years  Inexousable. — A  suit  to  establish  title  to  land 
brought  twentv-seven  years  after  the  lefi^  title  was  wrongfully  acquired, 
will  fail  on  the  ground  of  laches,  which  is  not  excused  by  the  fact  that 
plaintiffs  are  members  of  an  Indian  nation,  and  which  the  plaintiffs  failed 
to  explain  to  the  satisfaction  of  the  court.  Fdix  v.  Patrick,  146  U.  S. 
817 ;  Brown,  J.  (Field,  J.,  Dist.),  1892. 

When  one  applies  to  a  court  of  equity  for  relief  a  considerable  length  of  time  after  the  wrong 
complained  of  was  conmiitted,  he  must  show  some  sufilcient  excuse  justifying  the  delay.  Le- 
moine  ▼.  Dunklin  Co.,  51  F.  R.  40*^,  40B  ;  Naddo  v.  Bardon,  51  F.  R.  489;  Wetzel  v.  MinnesoUT. 
Ry.  Co.,  66  F.  R.  OSS  ;    Wetzel  ▼.  Minnesota  R.  T.  Co.,  65  F.  R.  26, 29. 

12.  Twenty-three  Years'  Delay. — ^A  cause  of  action  arose  in  1844,  and  in 
1858  plaintiffs  made  an  investigation  which  should  liave  put  them  upon 
inquiry  as  to  the  fraud  alleged,  but  they  waited  till  1881  to  bnng  action.  As 
the  statutory  limitation  was  ten  years,  the  suit  was  barred.  Ware  v.  Crolves- 
ton  City  Co.,  146  U.  S.  102  ;  Blatchpord,  J.,  1892. 

13.  Twenty-two  Years  a  Bar  to  Action.-— In  an  action  to  have  a  certain 
minine  company  to  whom  letters  patent  were  issued  by  the  United  States 
for  a  Mexican  mining  grant  declared  a  trustee,  it  appeared  that  the  plaintiffs 
remained  supinely  mdifferent  to  the  assertion  of  their  alleged  title  for 
twenty-two  years,  while  during  this  time  the  defendant  company  spent  much 
labor  and  money  in  the  making  of  extensive  and  valuable  improvements. 
Held,  that  such  gross  laches  was  an  effectual  bar  to  the  suit.  GuderfUeeve  v. 
New  Mexico  Mining  Co.,  161  U.  S.  573 ;  White,  J.,  1896. 

14.  Twenty  Years'  Delay,  with  Knowledge,  a  Bar.— Where  a  person 
invokes  the  Ck)urt  of  Equity  to  set  aside  a  survey  which  had  stood  unchal- 
lenged for  twenty-five  years,  and  all  the  facts  upon  which  he  bases  his  suit 
have  been  known  to  him  for  about  twenty  years,  laches  is  a  good  defence. 
Halstead  v.  Orinnan,  152  U.  S.  412 ;  Brewer,  J.,  1894. 

16.  Suit  to  Establish  a  Trust  after  Nineteen  Years.— Where  an  assignee 
of  one  claiming  to  be  a  cestui  que  trust  of  the  vendee,  named  in  a  contract 
to  convey  land,  brought  suit  to  establish  a  trust  nineteen  years  after  the 
vendor's  death,  and  six  years  after  the  death  of  the  vendee,  the  alleged 
trustee,  and  the  trust  had  never  been  admitted  and  its  execution  had  never 
been  demanded  during  the  life  of  either  partv,  this  is  such  laches  as  will 
justify  a  court  of  equity  in  refusing  aid.  Hinchman  v.  Smithes  Executors^ 
7  U.  S.  App.  481  (9th  Cir.) ;  Hawley,  J.,  1893. 

16.  Fifteen  or  Twenty  Years'  Delay  Fatal.— A  railroad  company  in  Min- 
nesota brings  an  action  against  another  railroad  companv  in  the  same  state 
for  wrongfully  acquiring  legal  title  to  lands  which  it  claimed  belonged  to 
itself.  The  defendant  railroad  company  having  finished  its  road  claimed 
some  lands  within  its  indemnity  to  make  up  deficiencies  arising  from  prior 
reservations,  which  claim  was  conceded  by  the  United  States  and  by  the 
State  of  Minnesota,  although  the  lands  lay  within  a  subsequent  overliving 
grant  of  complainant,  who  took  no  step  to  claim  them  till  1880  and  1887, 
although  the  lands  were  certified  to  the  state  between  1867-1876.  Hdd,  that 
the  claim  was  barred  by  laches.  Southern  Minnesota  Ry,  Ex,  Co,  v.  St,  Pond 
<St  Sioux  City  R,  Co,,  12  U.  S.  App.  320  (8th  Cir.) ;  Thayer,  J.,  1898. 

17.  Fourteen  Years'  Delay  Fatal.— Independently  of  the  statute  of  limita- 
tions, it  is  laches  for  the  complainant  company  to  delay  the  assertion  of  its 
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title  for  fourteen  years  after  the  conveTance  of  the  land  to  the  defendant 
company,  during  which  period  lands  were  sold  to  settlers.  A  court  of  equity 
will  not  enforce  such  a  aemand,  as  it  would  disastrously  affect  the  money 
interests  of  the  defendant  and  others  holding  under  it.  St.  Paid,  Stillwater 
<fc  Taylar^s  Fails  Ry.  Co.  v.  Sage,  4  U.  S.  App.  160  (8th  Cir.) ;  Shiras,  J., 
1893. 

See  as  to  lapse  of  time  and  oonditlons  which  will  Induce  court  to  apply  the  doctrine  of  laches, 
Letnoioe  t.  Dunklin  Co.,  61  F.  R.  490,  408 ;  Southern  Minn.  Ry.  Ext.  Co.  v.  St.  Paul  &  S.  C.  R.  Co., 
65  F.  R.  «06 ;  Sage  t.  Winona  &  St.  R.  Co.,  68  F.  B.  299,  801. 

IS.  Alter  Ten  Years'  Possession  under  EJiown  Adverse  Title.— Where 
it  is  sought  to  enforce  a  trust  in  lands,  resulting  from  the  execution  of  a  note 
by  a  married  woman,  and  from  her  joining  in  a  deed  of  trust  of  the  lands  to 
secure  the  note  nineteen  years  after  such  transaction  and  thirteen  years 
after  her  divorce,  after  the  defendant  has  been  in  possession  of  the  land  ten 
years,  as  purchaser  at  a  public  sale  under  such  trust,  and  the  land  has  in* 
creased  in  value,  equity  will  refuse  relief  on  account  of  laches.  Abraham  y. 
Ordway,  158  U.  S.  4l6 ;  Harlan,  J.,  1895. 

19.  Ten  Years  a  Bar. — ^Ten  years  after  the  foreclosure  and  sale  of  a  railroad, 
a  stockholder  and  resident  in  the  vicinity,  who  had  access  to  all  foreclosure 
proceedings,  filed  a  bill  to  set  aside  such  sale  for  collusion  and  fraud,  which 
were  patent  on  the  face  of  the  proceedings.  It  did  not  appear  that  any 
benefit  would  accrue  from  setting  aside  such  sale,  as  the  property  was  encum- 
bered and  he  was  guilty  of  laches  in  bringing  his  suit.  Foster  v.  Mansfield 
Cold  Water  Ry.  Co.,  146  U.  S.  88 ;  Brown,  J.,  1892. 

See  Fomald  t.  Olenn,  56  F.  R.  974 ;  Sagadahoc  Land  Co.  t.  Ewing,  66  F.  R.  705 ;  Edison  E.  L. 
Oa  ▼.  Equitable  L.  A.  Co.,  55  F.  R.  480. 

20.  Nine  Tears'  XTnexplained  Delay  Fatal.— Where  a  deed  was  executed 
in  1881,  and  a  suit  to  nave  it  declared  a  mortgage,  alleging  that  the  deed 
was  obtained  by  taking  advantage  of  the  grantor's  destitute  condition,  was 
not  begun  until  1890,  it  appeared  that  the  grantee  was,  during*  the  greater 
part  of  that  time,  within  the  jurisdiction,  and  that  the  consideration  paid  for 
the  deed  was  sufficient  to  relieve  the  grantor's  destitute  condition.  Held, 
such  delay  as  to  bar  the  plaintiff  in  this  action.  De  Martin  v.  Phelan,  7 
U.  S.  App.  233  (9th  Cir.) ;  McKenna,  J.,  1892. 

21.  S^ht  Years'  Acquiescence  in  use  of  Trade-mark.— Where  the  pro- 
prietor of  a  trade-mark  for  metallic  paint,  made  from  certain  beds  of  ore, 
nas  acquiesced  for  over  eight  years  in  the  open  and  exclusive  use  of  that 
trade-mark  in  connection  with  paint  made  from  neighboring  beds  of  ore 
under  a  known  claim  of  title  derived  through  a  sheriff  s  sale,  by  another 
who,  by  constant  and  successful  effort,  has  built  up  an  extended  market  for 
his  paint,  a  suit  for  an  injunction  by  the  original  proprietor  or  by  one  who 
afterwards  claims  under  him  is  barred.  Prince  Metallic  Paint  Co.  v.  Prince 
Mfg.  Co.,  17  U.  S.  App.  145  (3d  Cir.);  Acheson,  J.,  1893. 

22.  Acqniesoence  and  Acceptance  of  Benefits  a  Bar.— The  T.  W.  Ck>. 
agreed  with  the  W.  M.  Co.,  in  consideration  of  $10,000,  to  release  the  W.  M. 
Co.  from  all  claims  it  had  against  it.  Eight  years  later  the  T.  W.  Co.  asked 
to  have  the  agreement  set  aside  on  the  ground  of  bein^  entitled  to  a  much 
larger  sum  than  it  received.  Held,  the  T.  W.  Co.,  by  its  long  acquiescence 
in,  and  acceptance  of  benefits  under,  the  contract,  was  barred  from  disaffirm- 
ing it.  Thom  Wire  H.  Co.  v.  Washburn  iSb  M.  M.  Co.,  159  U.  S.  243 ; 
Shiras,  J.,  1895. 

23.  Four  Years'  Delay  Fatal  when  Information  is  Obtainable.— 
When  the  charj^es  of  fraud  are  too  vague  to  be  made  the  basis  of  a  bill  to 
set  aside  a  judicial  sale,  the  sale  and  prices  being  matters  of  record  of 
which  information  for  protection  was  obtainable,  a  delay  of  four  years  is 
fatal.    Evers  v.  Watson,  156  U.  S.  527 ;  Brown,  J.,  1895. 

24.  Three  Years  too  IfOng — ^Rescission. — ^Where  a  person  bought  property 
of  uncertain  value,  changeable  from  month   to  monUi  and  dependent  on 
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the  success  of  a  speculative  enterprise,  and  three  years  afterwards  brought 
a  suit  in  equity  to  rescind  the  contract  on  the  ground  of  fraudulent  mis- 
representations of  the  vendors,  held,  that  the  complainant  was  not  entitled 
to  rescission  on  account  of  his  inexcusable  delay.  Sagadahoc  Land  Com- 
pany V.  Exmng,  81  U.  S.  App.  102  (6th  Cir.) ;  Taft,  J.,  18d5. 

25.  May  Bar  Belief,  when  TTncLue  and  Unexplained.— Equity  may,  in 
the  exercise  of  its  own  inherent  powers,  refuse  rehef  where  it  is  sought,  after 
undue  and  unexplained  delay,  and  when  injustice  would  be  done  in  the  par- 
ticular case  by  granting  the  relief  asked  ;  it  will,  in  such  cases,  decline  to 
extricate  the  plaintiff,  and  will  leave  him  to  such  remedies  as  he  may  have 
in  a  court  of  law.  Darcy's  Executors  v.  Cheney,  34  U.  S.  App.  50  (7th'  Cir.)  ; 
Woods,  J.,  1896. 

26.  Duty  to  DiBOOver  Bights  Promptly.— It  is  as  much  the  duty  of  a 
suitor  m  equity  to  be  diligent  in  discovering  his  rights  as  it  is  to  be  prompt 
in  asserting  them  after  they  became  known.  Wetzel  v.  Minnesota  By,  T.  Co,, 
27  U.  S.  App.  594  (8th  Cir.);  Thayer,  J.,  1894. 

27.  Laohes  will  Sometimes  Outweigh  Opposing  Fraud.— The  doctrine 
of  laches  is  favored  by  a  court  of  equity,  and  absence  from  the  coimtry, 
poverty,  or  ignorance  form  no  excuse. 

Real  property  had  been  sold  under  an  execution.  The  agent  of  the  prop- 
erty afterwards  conveyed  it  under  a  power  of  attorney  to  a  person  who 
reconveyed  it  to  him,  and  the  agent  afterwards  acquired  the  title  under 
the  shenff's  sale  on  execution  and  under  various  tax  sales.  Various  persons 
acquired  rights  under  the  agent.  The  original  owner  admitted  tnat  be 
had  had  knowledge  of  the  adverse  claims  of  others  for  ten  years,  but  had 
done  nothing.  I^ld,  that  while  the  conduct  of  the  agent  was  subject  to 
condemnation,  the  fraud  was  not  so  great  as  to  outweigh  the  laches  of 
the  original  owner  in  failing  to  assert  his  title.  Naddo  v.  Bardon^  4  U.  S. 
App.  eS  (8th  Cir.) ;  Brewer,  J.,  1892. 

See  Wetzel  t.  Minnesota  Ry.  Transfer  Co.,  06  F.  R.  96 ;  Helfenatein  v.  Reed,  68  F.  R.  218 ;  ScUs- 
wlK  ▼.  Purslow,  GO  F.  R.  858 ;  Eiffert  v.  Crape,  68  F.  R.  478 ;  Reed  v.  Dingess,  66  F.  R.  276 ;  Percy 
V.  Cockrill,  68  F.  R.  888 ;  Lemoine  v.  Dunklin  County,  61  F.  R.  498. 

28.  Bona  Fide  Purohasers  are  Protected  by  Long  Lapse  of  Time.— 

The  sale  of  the  Florida  Railroad  Company  by  the  trustees  of  Internal  Improve- 
ments in  Florida  is  not  void  for  want  of  power  or  mistake  in  inteipreting 
the  statutes,  nor  does  the  evidence  establish  fraud  or  collusion  by  the  pur- 
chaser, and  a  long  lapse  of  time  will  protect  bona  fide  purchasers.  Johnson 
V  Atlantic,  Gulf&  WestL  T.  Co.,  156  U.  S.  618 ;  Shiras,  Ji,  1895. 

29.  Of  Testator  Imputed  to  Executor.— The  executor  has  no  better  stand- 
ing than  his  testator  would  have  had  if  he  were  living  and  suit  were  brought 
in  his  name.  Darcy's  Executors  v.  Cheney,  84  U.  S.  App.  50  (Tth  Cir.) ; 
Woods,  J.,  1895. 

80.  By  Cestui  (^ue  Trust,  Bars  his  Bight  to  Set  Aside  Sales  by 
Trustee  to  Himself. — While  it  is  true  that  a  trustee  cannot  legally  pur- 
chase on  his  own  account  that  which  his  duty  requires  him  to  sell  ou  ac- 
count of  his  cestui  que  trust,  yet  such  a  transaction  is  not  absolutely  void, 
and  may  be  ratified  and  affirmed  by  the  cestui  que  trust,  either  directly  or 
by  acquiescence  and  silent  approval ;  and,  in  such  case,  when  he  has  ample 
notice  of  the  facts,  and  waits  before  taking  action  to  set  the  sale  aside  until 
he  can  see  whether  the  transaction  is  likely  to  prove  a  profitable  speculation, 
he  is  guilty  of  laches,  amoimting  to  a  ratification  and  approval.  Hoyi  v. 
Latham,  143  U.  553  ;  Brown,  J.  (Field,  J.,  Dist.),  1892. 

Bee  Johnaon  ▼.  Mln.  Co.,  148  U.  S.  871  ;  Foster  v.  Ry.  Co.  146 U.  8. 101. 

81.  ^  to  Proceedings  in  Another  Court.— Equity  will  not  interfere  to  set 
aside  proceedings  in  an  action  in  anotlier  court,  upon  charges  of  fraud, 
where  the  party  seeking  aid  has  been  guilty  of  laches  or  fault,  or  when  re- 
hef IS  open  to  the  complaining  party  in  the  original  action.  Fumaid  v. 
Glenn,  26  U.  S.  App.  202  (2d  Cir.)  ;  Wallace,  J.,  1894. 
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32.  Ab  to  Trust  Relationship.^After  long  aoquiesoence  by  the  party  in- 
terested courts  of  equity  will  not  interfere  with  affairs  in  trust  un- 
less upon  a  reasonable  certainty  that  it  would  not  be  committing  an  in- 
jusrtioe  equal  to  or  greater  than  that  supposed  to  need  correction.  Darcy^s 
Executors  v.  Cheney,  34  U.  S.  App.  50  (7th  Cir.);  Woods,  J.,  1896. 

33.  Homestead  Bight  not  Allowed  to  Disturb  Qood  Legal  Title.— 
Equity  will  not  allow  a  homestead  right,  created  fourteen  years  before  suit, 
for  which  only  Land  Office  fees  were  paid,  which  was  once  absolutely  ter- 
minated, and  which  may  never  have  been  resurrected,  to  disturb  a  title 
legally  perfect,  created  by  the  general  government,  for  which  full  value 
was  paid,  and  on  the  strength  of  which  costly  improvements  have  been 
made,  to  which  the  appellant  has  contributed  nothing.  OcUliher  v.  Cadwdl, 
145  U.  S.  868 ;  Beown,  J.,  1892. 

n.  WHERE  DELAY  IS  NOT  LACHES,  84-38. 

34.  Where  Delay  is  Not  Laches.— Where  an  unauthorized  franchise  in  a 
street  is  given,  the  adjoining  property  owners  are  not  required  to  attack  the 
validity  of  the  franchise  until  an  actual  invasion  of  their  rights  is  attempted, 
and  to  wait  until  such  time  will  not  prevent  them  from  maintaining  their 
rights.    Hart  v.  Buchner,  2  U.  S.  App.  488  (5th  Cir.) ;  Pardee,  J.,  1893. 

85.  Delay  in  Case  of  ITiiknown  Fraud  not  Fatal.— Delav  will  not  defeat 
the  right  of  a  vendee  to  relief  in  a  case  of  fraud  unless  the  fraud  was  known 
to  him,  or  ought  to  have  been  known  by  due  diligence.    The  burden  of 

S roving  knowledge  of  the  fraud  and  the  time  of  its  discovery  rests  upon  the 
efendant.    MudkU  Mining  Co,  v.  Watrous,  22  U.  S.  App.  12  (6th  Cir.); 
LlJBTON,  J.,  1894. 
See  I^gadahoc  Land  Go.  t.  Ewing,  66  F.  R.  705;  Krohn  v.  WtUiamson,  62  F.  R.  876. 

36.  Ko  Bar  in  Case  of  Secret  Fraud.— Laches  and  the  statute  of  limi- 
tations cannot  prevail  where  the  relief  sought  is  grounded  on  a  charge 
of  secret  fraud,  and  where  it  appears  that  the  suit  was  commenced  within  a 
reasonable  time  after  the  evidence  of  the  fraud  was  discovered.  Hodge 
V.  BcUfM,  37  U.  S.  App.  61  (6th  Cir.) ;  Severens,  J.,  1895. 

37.  Must  Give  good  Excuse  for  .—When  application  is  made  for  relief  after 
a  considerable  fongth  of  time  since  the  wrong  complained  of  was  committed, 
it  is  incumbent  on  the  suitor  to  show  some  sufficient  excuse  to  justifv  the 
delay :  especially  is  this  true  when  a  person  seeks  to  fasten  upon  another  a 
constructive  trust  with  respect  to  personal  or  real  property,  or  when  the 
property  in  controversy  has  rapidly  appreciated  in  value,  or  where  the 
rights  of  numerous  third  parties  have  intervened  and  attached.  Wetzel  v. 
Minnesota  Ry,  T,  Co,,  27  U.  S.  App.  594  (8th  Cir.);  Thayer,  J.,  1894. 

38.  What  Excuses. — ^The  acquiescence  of  the  former  owner  of  a  patent  has 
in  equity  the  same  effect  upon  the  owner's  rights  as  his  own  subsequent 
neglect.  Long  acquiescence  and  laches  on  the  part  of  the  complainant  in 
a  intent  case  can  be  excused  only  by  proof  of  excusable  ignorance,  or 
positive  inability  to  proceed,  or  that  he  is  the  victim  of  fraud  or  conceal- 
ment on  the  part  of  others.  Woodmanse  db  Hewitt  Mfg,  Co.  v.  Williams^ 
37  U.  S.  App.  109  (6th  Cir.) ;  LXJRTON,  J.,  1895. 

III.  PRACTICE,  89. 

89.  How  to  be  Pleaded. — Laches  is  a  defence  which  may  be  made  by  de- 
murrer, or  by  plea,  or  by  answer,  or  presented  by  argument,  either  upon  a 
preliminary  or  final  hearing.  Woodmanse  <£r  Hewitt  Mfg,  Co,  v.  WiU%ams, 
37  U.  8.  App.  109  (6th  Cir.);  Lurton,  J.,  1895. 

TiATTR  MICHIGAN. 

See :  Action,  Rioht  of,  4. 
Admiralty,  2. 
Interstate  Commerce,  81. 
States,  8. 
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LAND  GRAirr  ACT. 

See :  Statutes,  60. 

IiAin)LOBD  AND  TENANT,  10. 

See  also :  Ejectment,  7. 
Negligence,  7. 
Parties,  25. 
Tenants  in  Ck>MMON. 
Statute  op  Frauds,  3. 

1.  No  Warranty  of  Fitness  in  House  Iieased.-— There  is  no  implied  war- 
ranty on  the  letting  of  a  house  that  it  is  safe  or  reasonably  fit  for  habitation 
and  that  no  accident  shall  befall  the  tenant  from  external  forces  such  as 
storms,  snow-slides,  or  avalanche.  Doyle  y.  Union  Pae,  By,  Co.,  147  U.  S. 
413 ;  Shiras,  J.,  1898. 

2.  Tenant  Cannot  Claim  Adversely  to  Landlord.— Tlie  estoppel  which 
prevents  a  tenant  who  has  acquired  possession  as  such  from  claiming  title 
adversely  to  his  landlord  does  not  depend  on  the  validity  of  his  landlord's 
title.    Ooode  v.  Gaines,  145  U.  S.  141 ;  Fuli^er,  C.  J.,  1892. 

3.  What  Does  not  Constitute  One  Landlord.— A  floating  understanding 
on  the  part  of  a  land  company  that  it  did  not  object  to  the  occupation  of  its 
town  lots  by  settlers,  does  not  make  it  the  landlord  of  all  who  took  possession, 
with  consequent  estoppel  to  question  its  title.  Lakin  v.  Roberts^  7  U.  S. 
App.  539  (9th  Cir.);  McKenna,  J.,  1893. 

4.  Tenancy  at  Will— What  Creates.— An  agreement  between  a  railroad 
company  and  an  individual  that  the  latter  shall  occupy  a  section  house  of 
the  company,  and  shall  board  there  the  section  hands  and  other  employes  of 
the  companv  at  an  agreed  rate,  the  company  to  aid  in  collecting  the  pay- 
ment out  of  the  wages  of  the  employes,  does  not  create  the  relation  of 
master  and  servant  between  the  company  and  the  individual,  but  does  create 
a  tenancy  terminable  at  the  will  of  tne  company.  Doyle  v.  Union  Pac  Ry. 
Co.,  147  U.  S.  413 ;  Shiras,  J..  1893. 

5.  When  Notice  is  not  Necessary  to  Terminate.— Where  a  lease  pro- 
vides for  the  termination  of  the  tenancy  upon  the  tenant's  ceasing  to  work 
for  the  landlord,  and  the  tenant  voluntarily  ceases  so  to  work,  no  notice  to 
the  tenant  of  the  termination  of  the  lease  is  necessary.  Hacikett  v.  Marmet 
Co,,  8  U.  S.  App.  149  (4th  Cir.) ;  Hughes,  J.,  1892. 

6.  Not  Estopped  by  Fart  Performance  to  set  up  Ultra  Vires.— The 
operation  of  a  railroad  and  payment  of  rent  for  three  years  by  a  lessee  under 
a  lease  of  it  for  ninety-six  years,  which  was  executed  in  violation  of  the 
corporate  powers  both  of  the  lessor  and  of  the  lessee,  does  not  so  far  execute 
the  contract  of  lease  by  part  performance,  as  to  estop  the  lessee  from  setting 
up  its  illegality  in  an  action  at  law  to  recover  after  accruing  rent.  Oregon 
By.  <fc  N.  Co.  V.  Oregonian  By.  Co.  L.,  145  U.  S.  52  ;  Fuller,  C.  J.,  1892, 

7.  Clause  Construed  as  Covenant,  not  Condition.— A  clause  in  a  lease 

will  not  be  treated  as  a  condition  if  it  can  be  construed  to  be  a  covenant 
without  doinff  violence  to  its  meaning,  and  if  the  purpose  to  create  a  con- 
dition or  conditional  limitation  is  not  expies&ed  in  clear,  unequivocal  lan- 
guage, the  clause  will  be  treated  as  a  covenant  merely.  A  lease  contained 
this  provision  :  "  This  lease  shall  not  be  sold,  transfeired,  or  a^gned  with- 
out the  written  consent  of  the  i>arty  of  the  first  part. "  The  lease  was  assigned 
without  written  consent,the  assignee  bringing  ejectment  against  a  subew^uent 
lessee.  Held,  that  the  provision  was  neittier  a  condition  nor  a  conditional 
limitation,  but  merely  a  covenant.  Hague  v.  Ahrens,  8  U.  S.  App.  231  (8d 
Cir.);  Butler,  J.,  1892. 
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8.  Bailroad  Lease,  Construed. — A  lease  of  a  railroad  by  one  railroad 
oompany  to  another,  with  its  terminal  facilities,  cannot,  in  absence  of  clear 
language  to  that  effect,  be  construed  as  a  sepisirate  lease  of  the  terminals. 
An  exception  in  such  a  lease  of  property  at  a  certain  place  includes  all 
the  property  at  that  place.  Chicago,  Bock  Island  <Sb  Pac,  Ry,  Co.  v.  Denver 
6t  Rio  G.  R,  Co.,  143  U.  S.  596 ;  Brown,  J.  (Beeweb,  J.,  Dist.),  1892. 

See  Brown  v.  L  A  Coal  Co.,  60  F.  R.  4B7. 

9.  Priority  of  Lease. — ^The  A.  Co.  entered  into  a  contract  with  the  B.  Co. 
under  the  terms  of  which  the  A.  Co.  agreed  to  lease  land  to  the  B.  Co.  on 
which  the  latter  might  erect  mills  to  concentrate  ore  furnished  by  the  A.  Co., 
the  B.  Co.  to  make  certain  payment  for  the  ore,  and  to  pay  a  nominal  rent 
for  the  land.  Subsequently  the  B.  Co.  made  a  partial  transfer  of  its  rights 
and  obligations  under  this  contract  to  the  C.  Co.,  who  under  the  transfer 
erected  mills  on  the  land,  concentrated  the  ore,  and  for  a  time  made  all  pay- 
ments contemplated  by  the  original  contract.  Held,  that  if  any  privity 
existed  between  the  A.  Co.  and  the  C.  Co.,  as  landlord  and  tenant,  it  was  only 
such  as  would  involve  the  payment  of  the  nominal  rent.  Jackson  Iron 
Company  v.  Negaunee  Concentrating  Company,  81 IJ.  S.  App.  1  (6th  Cir.) ; 
Ricks,  J.,  1895. 

10.  When  Iiossee  is  Liable  for  not  Insuring.— A  lessee  of  a  building 
who  contracts  in  his  lease  to  keep  the  leased  building  insured  for  the  benefit 
of  the  lessor  during  the  term  at  an  agreed  sum,  and  fails  to  do  so,  is  liable  to 
the  lessor  for  that  amount  if  the  building  is  destroyed  by  fire  during  the 
term.  JaekeonviUe,  Mayport,  Pablo  Ry.  <fc  N.  Co.  v.  Moqper,  160  U.  S.  514; 
Shiras,  J.,  1896. 

LAJCn)  OFFICE. 

See :  Public  Lands,  4-25. 

LAND  8CBIF. 

See :  PuBUC  Lands,  26-38. 

LAWYEBS. 

See:  Attorneys. 

LAY  DAYS. 

See :  Ships  and  Shipping,  52,  78-88. 

LEADING  QUESTIONS. 

See:  Error,  What  Assiqnable  as,  87-39. 
Witnesses,  19. 

LEASE. 

See:  Corporations,  13-15. 

Landlord  and  Tenant,  8-10. 
Mines  and  Mining,  19. 
Railroads,  18,  56-57. 
Statutes,  30. 

LEGACY. 

See :  Wili£,  7. 
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LESSEE. 

See:  Taxation,  65. 

LETTEBS. 

See :  Opening :  Criminal  Law,  19. 

LETTER  CARRTERS. 
See:  Post-Office  Department,  5-6. 


See:  Execution,  2. 

LEX  FORI. 

See :  Negotiable  Instruments,  34. 

LEX  LOCI  CONTRACTUS. 

See :  Conflict  of  Laws. 

Negotiable  Instruments,  26-39. 

T.TABTTiTTY. 

See:  Carriers,  22-38. 

Corporations,  28-34. 
Insurance,  72. 
Master  and  Servant,  4-^. 
Municipal  Corporations,  13-19. 
National  Banks,  1-11. 
Nuisance,  3. 
Bailroads,  17-25. 
Beceivbrs,  1. 
Rales    29 

8mps*AND  Shipping,  2-24,  87,  61-72,  201-219. 
Telegraph  Companies,  7. 
Trusts,  18-24. 


See :  Admiralty,  60-^,  81. 
District  Court,  2. 
Receivers,  20. 

LIBEL  AND  SLANDER,  30. 

See  also :  Evidence,  197. 

I.  WHAT  IS  ACTIONABLE,  1-^. 

II.  MALICE,  6. 
in.  DEFENCES,  7-9. 
IV.  CONSTRUCTION  OP  WORDS,  10-12. 

V.  PLEADING,  EVIDENCE,  13-25. 
VI.  DAMAGES,  26-30. 

I.  WHAT  IS  ACTIONABLE,  1-6. 

1.    Meaning  of  an  Alleged  Libel— Intention.— In  an  action  for  libel  th« 
question  for  the  jury  is  not  what  the  defendant  intended  to  charge  in  the 


LIBEL  AKD  8LANDBB,  I.-HI.  411 

article,  but  what  in  fact  it  did  charge,  and  what  the  public  might  reasonably 
suppose  it  intended  to  charge.  Post  Pub.  Co.  v.  HaUaniy  16  IT.  S.  App.  613 
(6th  Cir.)  ;  Taft,  J.,  1893. 


%  "EL&w  the  Iianguage  is  to  be  XJiiderstood.— The  language  used  must 
be  given  its  ordinary  meaning.  The  test  is,  whether  in  the  mind  of  an  intel- 
ligent man  the  language  naturally  imports  a  criminal  or  disgraceful  charge  ; 
the  langage  is  to  be  understood  by  the  court  in  the  sense  in  which  the  word 
generally  would  understand  it,  giving  to  the  words  their  ordinary  meaning. 
When  the  writing  complained  of  is  ^in  and  unambiguous,  in  a  civil  action 
the  question  whether  it  is  a  libel  or  not  is  a  question  of  law.  Morgan  v. 
HaJberstadt,  20  U.  S.  App.  417  (2d  Cir.) ;  Lacombe,  J.,  1894. 

3.  Same. — In  an  action  for  slander  all  the  words  which  it  is  alleged  import  a 
charge  of  crime  must  be  considered  together  ;  and  if,  when  so  considered,  it 
appears  that  they  do  not  charge  all  the  elements  of  the  crime,  the  words  are 
not  actionable.  Mitchell y.  Sharon,  15  U.  S.  App.  353  (9th  Cir.) ;  Gilbert,  J., 
1894. 

4  When  it  should  Go  to  the  Jury.— It  is  error  for  the  court  to  withhold 
a  libel  case  from  the  jury  when  the  declaration  contains  innuendoes,  charging 
the  meaning  of  words  to  be  libellous.  Ppizinger  v.  Dtibs,  24  U.  S.  App.  377 
(7th  Cir.) ;  BuNN,  J.,  1894. 

5.  What  Constitutes  the  Injury.— The  hurt  by  a  libel  is  primarily  to 
reputation,  meaning  the  esteem  in  which  the  person  libelled  is  held  by  others. 
Involved  in  this  is  the  pain  or  sufferiujr  personal  to  the  iniured  party,  to-wit, 
the  consciousness  of  de^adation  attacning  to  himself  and  those  whose  lot  in 
life  is  determined  by  his  own.  Any  injury  done  to  one's  reputation  by  the 
publication  of  false  and  libellous  charges  ought  to  be  compensated  by  the 
assessment  of  damages  which  should  be  a  full  and  adequate  satisfaction  for 
all  the  wjrong  and  injury  inflicted.  Enquirer  Company  v.  Johnston,  34  U.  S. 
App.  607  (7th  Cir.)  ;  Showaltee,  J.,  1896. 

n.  MALICE,  6. 

6.  Malice— Exemplary  Damages.— Express  malice,  in  libel  cases,  may  be 
shown  not  only  in  the  existence  of  animosity  against  the  plaintiff,  but  also 
by  a  reckless  and  wanton  carelessness, — a  wanton  neglect  to  ascertain 
the  truth  of  the  publication  when  means  of  accurate  knowledge  are 
readily  attainable.  For  such  criminal  indifference  to  civil  obligations 
punitive  damages  may  be  awarded.  Press  Pub.  Co.  v.  McDonald,  26  U.  S. 
App.  167  (2d  Cir.) ;  Lacombe,  J.,  1894. 

m.  DEFENCES,  7-9. 

7.  An  Ofifer  to  Publish  a  Letter  from  the  Injured  Person  is  not  a 
Retraction. — An  offer  to  publish  an  interview  with,  or  a  letter  from,  the 
plaintiff  by  a  libel  is  not  a  retraction  of  the  libel.  Evening  Post  Pub.  Co.  v. 
Voight,  38  U.  S.  App.  894  (2d  Cir.) ;  Wallace,  J.,  1896. 

8.  Matter  Published  Pursuant  to  an  Act  of  Confess  not  Libel.— The 
head  of  a  degirtment  cannot  be  held  liable  in  a  civil  suit  for  damages  on 
account  of  official  communications  made  by  him  pursuant  to  an  act  of 
Congress  and  in  respect  of  matters  within  his  authority,  no  matter  whether 
he  was  influenced  by  a  malicious  motive  or  not.    Spalding  v.  VHas,  161 


,    tl., 


U.  S.  488  ;  Harlan,  J.,  1896. 

gnaldJng  ▼.  Diekinson,  foUowlne  Spalding  v.  Vilas,  »upra^  was  in  all  material  respects  upon  a 
rimuar  state  of  facts,  and  was  amrmed  for  the  reasons  stated  In  the  latter  case.  Spalin^  v. 
Dickinson,  161  U.  S.  490 ;  Harlan,  J.,  1805. 

9.  Press  Comment  on  Public  Men.— The  public  acts  of  public  men  can 
be  lawfullv  made  the  subject  of  comment  and  criticism,  not  only  by  the 
press  but  also  by  all  members  of  the  public  ;  but  while  criticism,  if  in  good 
laith,  however  severe,  is  privileged,  false  allegations  of  facts,  as,  for  instance, 
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that  the  oandidate  has  committed  some  disCTaceful  act,  are  not  privil^ed, 
and  if  the  charges  are  false,  good  faith  ana  probable  cause  are  no  defenoe, 
though  they  may  mitigate  the  damages.  Boat  Publishing  Co.  v.  HcMam^ 
16  U.  S.  App.  613  (6th  Cir.) ;  Taft,  J.,  1893. 

IV.  CONSTRUCTION  OF  WORDS,  10-12. 

10.  Meaning  of  Libellous  WordB  is  for  the  Jury.-— It  is  for  the  jury  to 
decide,  in  a  libel  suit,  the  import  of  alleged  libellous  words,  provided  that 
they  are  noX,  prima  fade  injurious  to  the  plaintiff's  character.  PfUzinger  v. 
DiJbs,  24  U.  S.  App.  377  (7th  ar.) ;  BUNN,  J.,  1894. 

11.  What  Constitutes  the  Ofibnce.— Words  necessary  to  base  an  action  of 
libel  thereon  are  such  as  will  bring  the  injured  party  mto  contempt  or  ridi- 
cule of  the  community,  t>r  such  as  will  degrade  or  dishonor  him  in  the  eyes 
of  the  oommunity,  or  tend  to  injure  him  morally  or  socially  in  so  far  as 
the  respect  of  his  neighbors  is  concerned.    Same  Case. 

12.  Words  to  be  Taken  in  their  Literal  Sense.— -When  the  statement  for 
which  an  action  of  libel  is  brought  compares  the  plaintiff,  a  cleiipyman, 
to  a  "rotten  egg,"  the  words  "rotten  egg**  are  to  be  understood  m  their 
literal  sense,  and  as  such  are  grossly  libellous  per  se.  An  innuendo  to  ex- 
plain their  meaning  is  unnecessary.    Same  Case. 

V.    PLEADING,  EVIDENCE,  13-25. 

18.  Plea  of  Bes  Judicata.— Two  newspapers,  controlled  by  the  same  pub- 
lisher, but  circulating  in  different  territories,  published  the  same  libel  of  the 
plaintiff.  It  was  urged  that  they  were  merely  different  editions  of  the  same 
paper,  and  that  the  two  libels  were  one  and  the  same.  HM^  that  such  an 
argument  would  be  more  relevant  on  a  plea  of  res  judicata  in  a  second  suit, 
and  that  tlie  two  publications  were  admissible  to  show  the  motive  which 
prompted  both.  Post  Pub.  Co.  v.  HaUam,  16  U.  S.  App.  613  (6th  Cir.) ;  Taft, 
J.,  1893. 

14.  Demurrer  Admits  the  Falsitv  and  Malice  of  the  Publication.— 
In  an  action  of  libel  the  defendant  filed  a  demurrer  to  the  declaration  which 
averred  gross  negligence,  and  it  was  held  that,  by  demurring,  the  falsity  as 
well  as  the  malice  of  the  publication  was  admitted.  PfUzinger  v.  Dubs,  24 
U.  S.  App.  377  (7th  Cir.) ;  Bunn,  J.,  1894. 

16.  What  may  be  Shown  on  the  Trial  for  Libel.— In  an  action  for 
libel  the  defendant  is  not  permitted  to  show  any  act  or  conduct  militating 
against  the  plaintiff  other  than  those  specifically  embraced  in  the  imputa- 
tion which  is  the  basis  of  the  action.  Evening  Post  Pub.  Co.  v.  Voight,  88 
U.  S.  App.  394  (2d  Qr.) ;  Wallace,  J.,  1896. 

16.  Witnesses  are  Competent  to  Testify.— In  an  action  for  libel,  it  is 
competent  to  introduce  witnesses  to  prove  that  they  understood  the  state- 
ments complained  of  to  apply  to  the  plaintiff.  It  is  not  necessarv  that  all 
the  world  snould  understand  the  libel ;  it  is  sufficient  if  those  who  Know  the 

Slaintiff  can  make  out  that  he  is  the  person  meant.    Enquirer  Company  v. 
ohnston,  34  U.  S.  App.  607  (7th  Cir.) ;  Showalter,  J.,  1896. 
• 

17.  Governed  by  the  Law  of  Place  of  Publication.— It  is  not  the  law  of 

the  place  where  the  libellous  articles  are  printed,  but  that  of  the  place 
where  they  are  published  and  circulated,  that  makes  the  words  used  action- 
able.   Haskell  v.  Bailey,  25  U.  S.  App.  99 ;  Jackson,  J.,  1894. 

18.  Showing  Instigation  to  Publish.— In  a  trial  of  an  action  for  libel, 
articles  in  a  newspaper  with  which  the  defendant  has  no  connection  mav  be 
read  in  evidence,  where  there  is  evidence  ujwn  which  the  jury  woula  be 
justified  in  finding  that  the  defendant  instigated  the  pubhcation.  Same 
Case. 
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19.  Statutory  Action. — ^An  action  for  libel  can  be  sustained  under  a  statute, 
though  the  words  were  also  actionable  at  common  law.    Same  Case, 

20.  Injiirv  Presumed  where  the  Iiibel  is  Per  Se.— When  publication  of 
an  article  libellous  per  «e  is  proved  and  the  falsity  of  its  statements  shown, 
the  law  presumes  an  injury  to  reputation  and  feelings  which  is  actual 
damage  even  though  ho  special  damage  be  shown.  Sun  Printing  and  Pub- 
lifting  Asaoeiation  v.  Smith,  14  U.  S.  App.  173  (2d  Cir.) ;  Lacombe,  J.,  1898. 

21.  Prior  Publications  of  Same  may  be  shown.— Prior  and  contempo- 
raneous publications  of  the  same  libel  other  than  that  declared  on  are  com- 
petent evidence  to  show  malice,  and  the  danger  of  a  double  recovery  is 
to  be  avoided  by  a  caution  from  the  court  that  damages  are  to  be  allowed 
only  for  the  article  sued  on.  Post  Publishing  Co.  v.  HcHlam,  16  U.  S.  App. 
618  (6th  Cir.) ;  Taft,  J.,  1893. 

23.  Evidence  of  Reputation. — Evidence  as  to  reputation  upon  the  question 
of  damages  must  be  confined  to  the  reputation  for  that  particular  trait  of 
character  which  is  involved  in  the  libellous  charge.    Same  Case, 

23.  Of  Beputation. — ^In  an  action  for  libel  a  defendant  may  give  evidence  of 
theplaintiflTs  bad  reputation  in  that  particular  respect  which  he  alleges  he 
is  libelled,  so  as  to  show  that  plaintiff  has  not  much  to  lose,  and  plaintiff  may 
introduce  evidence  in  rebuttal.    Same  Case, 

24.  Jury  may  be  Allowed  to  Say  whether  Matter  is  Deftoiatory.— 
When  a  publication  permitting  of  an  interpretation  in  some  sense  defama- 
tory and  calculated  to  convey  such  an  impression  to  the  community,  it  is 
properly  left  to  the  jury  to  decide  whether  or  not  such  publication  is  libellous. 
iVttw  Pub,  Co.  V.  McDonaidy  26  U.  S.  App.  167  (2d  Cir.);  Lacombe,  J., 1894. 

25.  BeAisal  of  Defendant  to  Publish  that  it  was  Sued.— All  the  news- 
papers of  a  city  had  agreed  that  they  would  not  publish  the  fact  that  a  suit 
for  libel  had  been  brought  against  any  one  of  them.  Held,  that  the  jnrr 
might  well  consider  that  the  defendant  was  a  party  to  an  agreement  wnich 
would  prevent  one  whose  reputation  was  injured  by  unfounded  charges  in 
the  derendant*s  colunms  from  securing  the  partial  remedy  of  publishing  to 
the  world,  in  the  ordinary  way,  his  denial  under  oath  and  his  intention  to 
vindicate  his  character,  as*  it  indicated  that  the  defendant  was  indifferent 
to  the  poesible  wrong  done  the  defendant.  Post  Publishing  Co,  v.  HaJlam, 
16  U.  S.  App.  613 (6th  Cir.) ;  Taft,  J.,  1893. 

VI.  DAMAGES,  26-30. 

35.  Exemplary— When  Allowed  against  a  Corporation.— A  corpora- 
tion cannot  be  visited  with  exemplary  damages  unless  it  has  authorizea  the 
system  or  conduct  relied  upon  as  indicative  of  express  malice,  or  has  sub- 
sequefatly  ratified  the  pubbcation.  Press  Publishing  Co,  v.  McDonald,  26 
U.  S.  App.  167  (2d  Cir.);  Lacombe,  J.,  18d4. 

37.  Beokless  Indifibrenoe  may  be  Ground  for  Exemplary  Damages.^ 
— Beckless  indifference  to  the  rights  of  others  is  equivalent  to  the  intentional 
violation  of  them,  and  for  the  one  as  well  as  for  the  other  a  jury  in  a  case 
of  libel  may  give  exemplar  damages.  Post  Publishing  Co,  v.  HaJlam, 
16  U.  S.  App.  613  (6th  Cir.);  Taft,  J.,  1893. 

28.  Beokless  Indifference  may  Aggravate  Damages.— In  actions  for 
libel,  juries  are  authorized  to  give  such  exemplary  damages  as  the  circum- 
stances require,  when  the  evidence  shows  that  the  publication  was  the 
result  of  that  reckless  indifference  to  the  rights  of  others  which  is  equivalent 
to  the  intentional  violation  of  them.  Morning  Journal  Assn,  v.  Ruih,erfordf 
1  XJ,  S.  App.  296  (2d  Cir.) ;  Lacombe,  J.,  1892. 

29.  Position  in  Life  may  be  Shown  to  Aggravate  Damages.— In  an 
action  to  recover  diunages  for  libel,  the  weight  of  authority  is  clearly  in  sup- 
port of  the  proposition  that  the  condition  in  life  of  the  plaintiff  may  properly 
De  «ven  in  evidence  in  chief  to  aggravate  damages.  Press  Publishing  Co.  v* 
McDonald,  26  U.  S.  App.  167  (2d  Cir.);  Lacombe,  J.,  1894. 
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80.  What  may  be  Shown  to  Enhance  the  Damages.— In  an  action  for 
libel  the  plaintiff,  to  enhance  the  damages,  may  show  that  he  endeavored  to 
procure  a  retraction  of  the  libellous  statement,  and  that  the  libeller  refused  to 
make  anv  reparation,  notwithstanding  he  had  been  informed  of  the  falsity  of 
the  publishea  matter.  Evening  Post  Pub.  Co.  v.  Voight,  38  U.  S.  App.  89 
(ad  Cir.);  Wallace,  J.,  1896. 

LICENSE. 

See :  Peddlers' :  Constitutional  Law,  25. 
Liquor:  Constitutional  Law,  84. 
Interstate  Comuercb,  29. 
Tax :  Municipal  Corporations,  25. 
Patents,  155-174. 
Railroads,  61. 

LlirN'S,  17. 

See:  Admiralty,  25-49. 

Banks  and  Banking,  8. 

Conflict  op  Laws,  16. 

Contracts,  72. 

Judgments  and  Decrees,  82,  85-86. 

Mechanics'  Liens. 

Mortgages,  6,  9. 

Notice,  11-12. 

Ships  and  Shipping,  84. 

Vendors  and  Purchasers,  1-2. 

1.  Equality  of  Liena. — In  the  absence  of  a  preference,  either  by  statute  or 
by  act  of  the  parties,  all  lien  creditors  have  equal  rights  to  the  property  of  an 
insolvent  corporation.  Sutton  Mfg.  Co.  v.  Hutchinson^  24  U.  S.  App.  145 
(7th  Cir.) ;  Harlan,  J.,  1894. 

2.  Creditors  have  no  Lien  before  Dissolution  of  Corporation.— 

Until  the  dissolution  or  insolvency  of  a  private  corporation  there  is  no  lien 
upon  its  property  in  favor  of  general  creoitors.    Same  Case. 

3.  Property  held  by. — A  lien  creditor  of  a  corporation,  upon  its  insolvency 
or  dissolution,  can  look  only  to  the  property  in  the  hands  of  the  managing 
officers,  for  the  satisfaction  of  his  clauns.    I^me  Case. 

4.  Waived  by  Bond. — ^Where  a  debt  was  a  lien  on  property  and  the 
creditor  subsequently  accepted  a  note  secured  b^  a  bond,  it  was  held  that 
the  bond  was  a  new  security  and  that  the  creditor  waived  his  lien.  Ohio 
Falls  Car  Co.  v.  Central  Trust  Co.  of  N.  F.,  37  U.  S.  App.  523  (Cth  Cir.); 
LuRTON,  J.,  1895. 

5.  As  to  Lien  under  State  Iiaw.— What  is  a  lien  is  decided  by  the  laws 
of  the  states.  In  Pennsylvania  the  intention  of  the  parties  is"  the  main 
thing  to  be  considered  in  deciding  whether  by  a  certain  contract  or  br  a 
certain  set  of  circumstances  it  was  intended  to  give  the  vendor  a  lien.    Aw 

'Chester  Water  Co.  v.  Holly  Mfg.  Co.,  3  U.  S.  App.  264  (3d  Cir.) ;  Wales. 
«J>,  1893. 

6.  Attachment  not   Necessary  to  Perfect— Tennessee.— Under  the 

Tennessee  railroad  lien  law  of  1883,  the  lien  of  the  principal  contractor  is 
to  be  enforced  merely  by  suit,  and  the  form  of  the  declaration  is  prescribed 
in  the  statute.  The  lien  of  the  sub-contractor  may  be  enforced  by  suit 
against  the  principal  contractor  as  principal  debtor,  and  against  the'  com- 
pany as  garnishee.  There  is  no  suggestion  in  the  statute  that  attachments 
are  necessary  to  the  perfecting  of  the  lien.  Central  Trust  Company  of 
N.  Y.  V.  Condon,  31  U.  S.  App.  387  (6th  Cir.) ;  Taft,  J.,  1895. 

7.  Equitable  Liens— How  Created  and  Enforced.— Ck>ntract  and  not 

possession  is  the  basis  of  equitable  liens.      Such  liens  are  enforcible  in 
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equity  against  the  party  himself,  his  personal  representatives,  heirs,  volun- 
tirj  assignees,  or  purchasers  with  notice,  hy  recognized  methods,  such  as 
injunction  and  the  appointment  of  a  receiver.     The  foreclosure  of  an 

Suitable  lien  on  personal  property  can  be  effected  only  by  its  seizure  and 
le,  and  the  seizure  may  be  made  at  the  commencement  of  the  suit  when- 
ever it  appears  that  the  debtor  is  insolvent  or  that  for  anv  other  reason  the 
equity  of  the  creditor  to  have  the  property  applied  to  the  payment  of  his 
debt  can  only  be  preserved  by  bringing  the  property  under  the  control  of 
the  court,  and  in  such  a  case  the  rights  of  the  creditor  are  not  varied  by  the 
death  of  the  debtor.  If  for  any  reason  it  appears  that  the  creditor  is  apt  to 
lose  his  lien,  the  court  may  make  some  appropriate  order  inipounding  the 
property  until  the  hearing.  Nichols^  Admr,  v.  HvdginSy  19  U.  S.  App.  144 
^th  Cir.) ;  Caldwell,  J.,  1898. 


8.  Promise  not  Creating  a  Lien.— Where  the  deceased  promised  the 
plaintiff  that  certain  bonds  lent  to  the  debtors  of  the  plaintiff  should  not  be 
withdrawn  until  the  debt  was  paid,  no  equitable  lien  in  favor  of  plaintiff  is 
created  and  an  action  in  equity  cannot  be  maintained  against  the  adminis- 
trator. Walker  v.  Broum'a  Admrs,,  27  U.  S.  App.  291  (8th  Cir.) ;  Thater, 
J.,  1894. 

9.  Equitable  Lien— Meaning  of  Term.— In  courts  of  equity  the  term 
*'lien"  is  used  as  synonymous  with  a  charge  or  incumbrance  upon  real  or 
personal  property,  where  there  is  neither  yit«  in  re,  nor  ad  rem,  nor  pos- 
session of  the  thing.  The  term  is  applied  as  well  to  charges  arising  by  ex- 
press engagement  of  the  owner  of  property  as  to  a  duty  or  intention  implied 
on  his  part  to  make  the  property  answerable  for  a  specific  debt  or  engage- 
ment. See,  of  Shakers  at  Pleasant  Hill  v.  Watson,  S7  U.  S.  App.  141  (6th 
Cir.) ;  Severens,  J.,  1895. 

10.  Priority  of  Lien,  imder  Michigan  Statute.— Under  How.  Stat., 
Michigan,  §  3403,  a  railroad  corporation  sold  all  its  property  and  franchises 
to  another  corporation  and  the  purchaser  mortgaged  the  same  to  secure  an 
issue  of  bonds.  A  minority  stockholder  in  the  selling  corporation  objecting 
to  the  sale,  brought  suit  against  both  corporations  to  set  it  aside.  The 
sale  was  upheld,  but  the  minority  stockholder  could  get  an  equal  number 
of  shares  in  the  purchaser,  or  get  an  execution  for  the  value  of  the  stock. 
He  elected  the  latter,  and  ask^  for  the  declaration  of  a  lien  prior  to  the 
mortgage,  which  was  denied.  In  a  subsequent  suit  to  foreclose  the  mort- 
gage he  intervened,  claiming  an  equitable  lien  prior  thereto  for  the  value 
of  the  stock.  Held,  the  effect  of  the  former  decree  was  to  convert  him 
from  a  stockholder  in  the  selling  corporation  to  a  judgment  creditor  of  the 
purchasing  corporation,  and  he  had  no  such  lien.  Farmers^  Loan  <£:  Trust 
Co.  V.  Young,  tf  U.  S.  App.  469  (6th  Cir.) ;  Jackson,  J.,  1893. 

11.  Lien  of  Libellant  not  Affbcted  by  Claimant's  Giving  Bond  and 
Taking  Possession.- The  lien  of  libellant  is  not  defeated  by  the  claimant 
of  the  carRo  giving  a  bond  in  admiralty  and  taking  possession  of  the  cargo. 
Five  Hundred  and  Five  Thousand  Feet  of  Lumber,  24  U.  S.  App.  509  (7th 
dr.);  Baker,  J.,  1894. 

12.  Unenforced  Lien  no  Ground  for  Non-payment  of  Purchase 
Money. — A  deed  from  A.  to  a  town  company,  or  certain  land  which  the 
company  subsequently  sold  in  separate  lots,  contained  a  covenant  that  the 
land  was  free  and  umncumberea.  The  record  did  not  disclose  that  the  lot- 
owners,  who  were  purchasers  from  the  company,  had  in  their  deeds  cove- 
nante  of  general  warranty  from  the  company.  The  company  failed  and  its 
receivers  began  action  against  the  purchasers  to  collect  tne  purchase-money 
notes  which  they  had  given.  It  was  claimed  that  the  title  acquired  from 
the  companv  was  likely  to  fail,  because  the  entire  town  site  was  encum- 
bered by  a  lien  for  the  purchase-money  due  by  A.  to  his  vendor.  Held, 
that  if  the  purchasers  from  the  company  had  no  covenants  of  general  war- 
ranty of  title  from  it  they  could  not  object  to  the  payment  of  their  pur- 
chase-monev  notes  on  the  ground  that  there  was  a  lien  unenforced  on  the 
property  sold  them  ;  and  that  if  they  had  such  general  warranties  from  the 
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company  as  were  woithleaB  they  could  still  rely  on  the  general  warranty 
of  A.,  who  was  not  shown  to  be  insolvent,  to  protect  them  m>m  loss  by  evic- 
tion.    White  V.  Eming,  87  U.  S.  App.  865  (6th  Cir.) ;  Taft,  J.,  18ft5. 

18.  Vendor's  Lien,  where  not  Afiboted.~The  revesting  of  the  vendor's 
lien  where  goods  remain  with  vendor  till  the  credit  has  expired,  is  not  af- 
fected by  the  fact  that  the  seller  has  received  conditional  payment  bv  prom- 
issory notes  or  bills  of  exchange,  nor  by  the  fact  that  such  notes  or  bills  have 
been  negotiated  so  that  they  were  outstanding  when  they  matured,  or  were 
immatured  and  outstanding  when  insolvency  occurred.  McEluxe  v.  Metro- 
politan Lwnber  Co.,  37  U.  S.  App.  266  (2d  Cir.) ;  Lurton,  J.,  1895. 

14.  Sub- vendee's  Rights. — A  sub- vendee  under  a  contract  for  the  sale  of 
personal  property  buvs  subject  to  the  vendor's  right  to  hold  possession  of  the 

Eroperty  as  security  for  renewal  notes,  and  would  take  subject  to  the  possi- 
ility  that  before  possession  was  obtained  lien  might  be  revived  by  the  insolv- 
ency of  the  vendees  or  the  expiration  of  the  stipulated  credit.  McElwee  v. 
Metropolitan  Lamber  Co.,  37  U.  S.  App.  266  (2d  Cir.);  Lurton,  J.,  1895. 

15.  Waiver— When  not  Presumed— Iowa.— If  a  suit  to  enforce  a  vendor's 
lien  upon  land  in  Iowa  is  pending  at  the  time  when  the  vendee  conveys  the 
land  to  a  third  party,  no  presumption  can  arise  that  that  lien  has  been 
waived  as  against  the  grantee  of  the  vendee,  whatever  may  be  thegeneial 
rule  in  that  state  as  to  the  presumption  of  the  waiver  of  a  vendor's  hen,  in 
case  of  a  conveyance  of  the  tract  by  the  vendee.  Fisher  v.  Shropshire,  147 
U.  8.  138 ;  Fui-LER,  C.  J.,  1893. 

16.  Purchaser  of  Land  under  Iievy  of  Attachment  in  Texas  Takes 
it  Subject  Thereto. — A  conveyance  by  a  debtor  in  Texas  of  his  real  estate 
there,  made  with  intent  to  delay,  hinder,  or  defraud  his  creditors,  being  void 
as  to  the  latter  under  the  statutes  of  that  state,  one  who  purchases  land 
after  the  levythereon  of  an  attachment  takes  the  land  subject  to  the  attach- 
ment lien.     Thompson  v.  Baker,  141  U.  S.  648 ;  Harlan,  J.,  1891. 

See  Fletschman  ▼.  Bowser,  OS  F.  R.  260. 

17.  Of  Principal  on  Property  Mortgaged  Fraudulently  to  him  by 
his  Agent. — ^Where  one  oorrowed  money  to  make  improvements  on  land, 
and  executes,  first,  a  trust  deed,  and  later  an  absolute  deed  of  the  land  to  the 
a^ent  of  the  lender  to  secure  the  loan,  and  the  agent,  without  revealing  to 
his  principal  the  previous  trust,  borrowed  more  money  himself  of  his  prin- 
cipal, and  gave  a  trust  deed  of  the  same  property  as  security,  the  principal 
can,  on  learning  afterwards  of  the  first  loan,  nave  a  lien  on  the  property  to 
secure  all  the  money  advanced.  Balloch  v.  Hooper,  146  U.  S.  963 ;  uablus, 
J.,  1892. 

LIFE  ESTATE. 

See:  WiLLfi,  11. 

LIFE  IKSURANCE. 

See:  INBTTRANCB,  36-^8. 

LIGHTHOnSBfi. 

See:  Statutes,  15. 

LIGHTS. 

See :  Ships  and  Shippino»  119. 

LIGHT  MONEY. 

See :  Ships  and  Shipping,  OS. 
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LIMITATION  OF  ACTIONS,  36. 

I.  GENERAL  PRINCIPLES,  1-6. 

n.  TIME  PRESCRIBED,  7-18. 
ra.  WHEN  TIME  BEGINS  TO  RUN,  14-25. 
IV.  ACKNOWLEDGMENT,  26. 

V.  DISABILITY  AND  EXCEPTIONS,  27-S2. 
VI.  DEFENCE  AND  PLEADING,  38-36. 

I.  GENERAL  PRINCIPLES,  1-6. 

1.  Buna  in  Pavor  of  Non-occupant— Wisoonsin.— In  Wisconsin,  when 
ft  tax  deed  is  in  due  form  and  recorded  in  the  proper  office,  and  the  lands 
described  therein  remain  vacant  and  unoccupied  for  three  years  or  more 
affeer  the  recording  thereof,  the  tax-title  claimant  is  deemea  to  be  in  con- 
structive possession,  the  statute  of  limitations  runs  in  his  favor,  and  the 
original  owner  is  barred  from  attacking  the  validity  of  the  tax  deed.  Bar" 
don  V.  Land  <fc  River  Improvement  Co,,  157  U.  S.  827  ;  Fuller,  C.  J.,  1895. 

5.  Does  not  Eztinenish  the  Debt.— Certificates  of  stock  held  as  collateral 
security  for  an  indebtedness  are  treated  as  a  pledge  and  not  as  a  mortgage. 
Their  possession  passes  with  the  pledging.  Although  the  remedy  maybe 
barred  by  the  statute  of  limitations,  the  debt  is  not  extinguished,  and  it 
is  within  the  discretion  of  the  debtor  to  plead  the  statute  or  not.  MiUer  v. 
Houston  City  Street  Ry,  Co.,  18  U.  S.  App.  57  (5th  Cir.);  Locke,  J.,  1893. 

8.  Common-law  Limitations  Apply  to  Admiralty.— Where  there  is 
nothinf^  exceptional  in  a  case,  courts  of  admiralty  govern  themselves  by  the 
analogies  of  the  common-law  limitations.  Bailey  v.  Sundberg,  1  U.  S.  App. 
101  (2d  Cir.) ;  Wallace,  J. ,  1892. 

4.  No  Bar  Created  by  an  Order  of  Cironit  Court.— An  action  against  a 
railroad  company  in  a  state  court  after  the  property  in  the  hands  of  a  Fed- 
eral court  has  been  restored  to  it,  to  hold  the  company  liable  for  injuiy 
resulting  from  receiver's  negligence,  is  not  barred  by  an  order  from  a  cir- 
cuit court  affecting  the  enforcement  of  the  claim  against  the  receiver,  that 
it  must  be  made  within  a  certain  time.  Act  March  8, 1888,  24  Stat.  552, 
c,  873,  as  amended  by  act  Aug.  13,  1888,  25  Stat.  433,  c.  866.  Texas  <fc  Patdfic 
Ry.  Co,  V.  Johnson,  151  U.  S.  81 ;  Fuller,  C.  J.,  1894;  Texas  <fc  Pacific  Ry, 
Co.  T.  Griffin;  Texas  &  Pacific  Ry.  Co,  v.  Overheiser,  151 U.  S.  105 ;  Sttller, 
C  J.,  lo94« 

6.  Does  not  Bun  against  Partv  in  Possession.— It  is  the  general  rule 
that  the  statute  of  limitations  does  not  run  against  a  party  in  possession. 
Land  Trust  of  Indianapolis  v.  Hoffman,  13  U.  S.  App.  899  (5th  Cir.);  Pab- 
DEBy  J.,  1898. 

6.  Apply  to  Patents. — The  statutes  of  limitation  of  the  several  stat  es 
apply  to  actions  at  law  for  the  infringement  of  letters  patent.  Campbell  v. 
Haverhill,  155  U.  S.  610;  Bbown,  J.,  1895. 

n.  TIME  PRESCRIBED,  7-13. 


7.  Suits  by  Minors  against  Municipal  Corporations— Iowa.— By  act 
of  17th  February,  1888,  the  legislature  of  Iowa  limited  the  time  within 
which  an  action  mi^ht  be  brought  against  a  city  for  injuries  caused  by 
defective  streets  or  sidewalks,  to  six  months  from  the  time  of  the  injury. 
The  appellant,  a  minor,  claimed  that  the  provision  of  the  general  statute  of 
limitations  of  the  state,  giving  minors  one  year  after  the  termination  of 
their  disability  to  bring  action,  should  be  imported  by  construction  into  the 
act  of  February  17,  1888.  Held,  that  the  court  below  committed  no  error  in 
sustaining  a  demurrer  based  upon  the  non-compliance  with  the  latter  act. 
Morgan  v.  City  of  Des  Moines,  19  U.  S.  App.  598  (8th  Cir.) ;  Caldwell,  J., 
1894. 

Where  s  state  statute  creates  a  new  right  of  action,  it  is  within  the  province  of  the  le^slature, 
and  not  wiUiin  that  of  the  courts,  to  fix  the  conditions  on  which  the  rip^bt  of  action  may  be  en- 
forced, and  the  courts  cannot,  therefore,  make  any  exceptions  to  such  conditions.  Madden  v. 
LiBcaster  County,  66  F.  R.  186. 
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8.  Action  to  Set  Aside  Sale.  Twenty  Years— Alabama.— The  admin- 
istrators of  one  who  died  in  1863  sold  the  land  in  que&tion  in  1806  under  a 
decree  of  the  Probate  Court,  subject  to  a  life  estate  in  the  intestate's  widow. 
More  than  twenty  years  later  the  plaintiffs,  heirs  of  the  intestate,  brought  ac- 
tion to  set  aside  the  sale  as  void  on  technical  grounds.  Hdd^  that  under  Bev. 
Stat.,  §  721,  the  Supreme  Court  would  follow  the  construction  of  the  law  as 
laid  down  by  the  Alabama  courts,  and  according  to  that,  plaintifEs  had  a 
right  of  action  on  the  sale,  and  did  not  have  to  wait  until  the  widow's  life 
estate  terminated,  and  that  they  were  therefore  barred  by  the  statute  of 
limitations.    BaXham  v.  Woodstock  Iron  Co,,  154  U.  S.  177 ;  White,  J.,  1894. 

9.  As  Affected  b^  Amendment  in  Pleadings.— In  an  action  for  dam- 
ages by  an  employe  against  a  railroad  companv,  for  injury  done  him  while 
on  duty  in  Kansas,  an  amended  petition  which  changes  the  nature  of  the 
claim  and  bases  it  upon  a  statute  of  Kansas  giving  the  employ^  right  of 
action  in  derogation  of  the  general  law,  is  a  departure  in  pleading  and  sets 
up  a  new  cause  of  action,  and  the  statute  of  limitations  treats  the  action  as 
commenced  when  the  amendment  was  incorporated  into  the  pleadings. 
Union  Paeijic  R.  Co.  v.  Wyler,  158  U.  S.  285 ;  Whitb,  J.,  18»5. 

10.  Upon  a  Judgment  of  U.  S.  Court.— The  right  of  action  upon  a  judg- 
ment or  decree  of  a  court  of  record  of  the  United  States,  sitting  within  the 
State  of  Wisconsin,  is  limited  by  Rev.  Stat,  of  that  state  of  185«,  to  twenty 
years  after  the  cause  of  action  accrued.  Metcalf  v.  Watertown,  158  U.  S. 
671 ;  Fuller,  C.  J.,  1894. 

11.  Action  on  Void  Mimicipal  Bonds— Missouri. — Where  bonds  issued 
by  a  Missouri  town  were  void  ah  initio  and  the  plaintiff  could  have  sued  for 
money  paid  therefor  the  day  such  bonds  were  issued,  the  statute  of  limita- 
tions would  begin  to  run  at  once  and  action  would  be  barred  after  fire 

5 ears.    Morton  v.  City  of  Nevcuia,  10  U.  S.  App.  333  (8th  Cir.) ;  Caldwell, 
.,  1892. 

12.  Ten  Years  Vests  Title  in  New  Mexico.— In  New  Mexico  an  uninter- 
rupted occupancy  of  land  for  ten  years  adversely  to  the  true  owner  vests  the 
title  absolutely  in  the  occupier.  Maxwell  Land  Chrant  Co.  v.  Dawson^  151 
U.  S.  586;  Brown,  J.,  1894. 

18.  Of  Two  Years  in  Bankrupt  Cases.— The  limitation  of  two  years 
made  by  Rev.  Stat.,  §  5057,  to  suits  and  actions  between  an  assignee  in  bank- 
ruptcy and  persons  claiming  an  adverse  interest  touching  any  property  or 
rights  of  property  transferable  to  or  vested  in  such  assignee,  is  applicable 
only  to  smts  growing  out  of  disputes  in  respect  of  property  and  of  nghts  of 
property  of  the  bankrupt  which  came  into  the  hands  of  the  assignee  to  which 
adverse  claims  existed  while  in  the  hands  of  the  bankrupt  and  before  assign- 
ment.   Dushane  v.  Beally  161  U.  S.  513 ;  Fuller,  C.  J.,  1896. 

m.  WHEN  TIME  BEGINS  TO  BUN,  14-25. 

14.  From  Time  of  Defieiiilt  in  Payment  of  Interest.— If  it  is  provided 
by  the  parties  to  a  promissory  note  that,  on  default  in  payment  of  mterest, 
the  principal  is  to  become  due  at  the  option  of  the  holder  of  the  note,  a 
statute  of  limitations  will  not  operate  from  the  time  of  default,  unless  the 
holder  has  exercised  his  option.  Moline  Plow  Co,  v.  Webb^  141  U.  S.  616 ; 
Harlan,  J.,  1891. 

See  Board  of  Comrs.  v.  Sherwood,  64  F.  R.  110. 

15.  When  a  Trust  has  been  Bepudiated.— Where  an  express  trust  is  once 
shown  to  exist,  it  is  presumed  to  continue  ;  but  where  tne  trust  has  been 
repudiated  and  the  cestui  que  trust  obtains  knowledge  of  the  fact,  the  ordi- 
nary rules  of  limitations  and  laches  apply.  Naddo  v.  Bardon,  4  U.  S.  App. 
643  (8th  Cir.) ;  Brewer,  J.,  1892. 

16.  Action  for  Wrongful  Death—Indiana.— The  right  which  section  2S4 
of  the  Rev.  Stat,  of  Indiana  gives  to  the  personal  representatives  of  a  deceased 
person,  whose  death  has  been  caused  by  the  wron^ul  act  of  another  to  main* 
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tain  an  action  against  the  latter  within  two  years  after  the  death,  accrues 
when  the  death  so  caused  occurs,  whether  it  happens  before  or  after  the 
expiration  of  a  period  of  a  year  and  a  day  from  the  date  of  the  occur- 
rence. Louisville,  Evansville  A  St,  Louis  Ry,  Co.  v.  Clarke^  152  U.  S.  280 ; 
Harlax,  J.,  1894. 

17.  From  Accrual  of  Actual  Damages.— If  an  action  is  based  on  breach 
of  contract  or  the  invasion  of  some  legal  right,  the  statutor^r  limitation  begins 
to  run  when  the  right  of  action  accrued.  But  if  the  action  is  for  the  re- 
covery of  consequential  damages  resulting  from  the  negligence  of  the  de- 
fendant the  right  of  action  does  not  accrue  until  actual  damage  has  resulted. 
Pkwer  V.  Hunger,  10  U.  S.  App.  289  (8th  Cir.) ;  Shiras,  J. ,  1892. 

18.  Action  against  Stockholder  on  an  Assessment.— The  statute  of 
limitations  begins  to  run  against  an  action  against  a  stockholder  in  an 
insolvent  corporation,  in  the  hands  of  a  receiver,  to  recover  unpaid  assess- 
ments on  his  stock,  when  the  court  ordei's  the  assessment  to  be  made. 
Qlenn  v.  Marbury,  145  U.  S.  499  ;  Hablan,  J.,  1892. 

Limitation  begins  to  run  aaninst  a  stockholder  who  has  assigned  his  stock,  from  the  maturity 
of  the  aaaesament.  Priest  ▼.  Qlenn,  61  F.  R.  401 ;  Foote  v.  Glenn,  62  F.  R.  689 ;  Fumald  v.  Olenn, 
H  F.  R.  Sn ;  Manhattan  Life  Ins.  Co.  v.  P.  J.  WiUis  &  B.,  60  F.  R.  8S0. 

19.  Upon  Matnrity  of  Assessments. — A  stockholder  who  has  assigned  his 
stock  is  not  liable  to  a  suit  for  the  unpaid  portions  of  such  stock  until  an 
authorized  call  or  assessment  has  been  made,  and  therefore  the  statute  of 
limitations  begins  to  run  in  his  favor  at  the  maturity  of  the  assessment. 
Prieai  v.  Qlenn;  Qlenn  v.  Priest,  4  U.  S.  App.  478  (8th  Cir.) ;  SraRAS,  J., 
1893. 

20.  In  Case  of  Open  Account. — When  services  in  the  management  of  a 
farm  and  household  in  Utah  are  performed  under  a  general  retainer,  without 
agreement  as  to  measure  and  time  of  compensation,  or  of  the  term  of  em- 
ployment, and  such  services  continue  for  years,  no  payment  being  made, 
and  there  is  a  mutual,  current,  and  open  account  between  the  parties, 
into  which  the  matter  of  compensation  enters  as  one  of  the  items,  the  cause 
of  action  is  deemed  to  have  accrued  at  the  date  of  the  last  item  proved  in 
the  account  on  either  side.  Corinne  Mill,  Canal  <Sb  Stock  Co,  v.  Topon4X, 
152  U.  S.  405  ;  Brewer,  J.,  18d4. 

81.  From  Disavowal  of  Trust— Utah.— In  California  (from  which  the 
Territory  of  Utah  took  its  statute  of  limitations)  the  statute  does  not  begin 
to  run,  m  the  case  of  an  express  trust,  until  the  trustee,  with  the  knowledge 
of  the  cestui  que  trust,  has  disavowed  and  repudiated  the  trust.  Qisbom  v. 
Charter  Oak  L.  Ins,  Co,,  143  U.  S.  326  ;  Brewer,  J.,  1892. 

22.  When  Begins  to  Bun  against  Bond.— Bond  was  given  to  secure  the 
repayment  of  money  into  court  in  case  of  a  reversal  of  the  order  of  sale  by 
the  Supreme  Court.  Held,  the  statute  of  limitations  under  law  of  Nebraska 
did  not  begin  to  run  against  an  action  on  the  bond  until  the  said  court 
decided  the  sale  invalid.  Lamb  v.  Eioing,  12  U.  S.  App.  11  (8th  Cir.); 
Shiras,  J.,  1893. 

83.  Under  Nebraska  Statute.— In  Nebraska  the  four  years  within  which 
an  action  must  be  brought  commence  to  run  from  the  time  of  discovering 
the  facts  constituting  the  fraud.  Where  the  statute  prescribes  the  disabilities 
the  court  cannot  add  to  them  others.  Rugan  v.  Sabin,  10  U.  S.  App.  519 
(8th  Cir.) ;  Sanborn,  J.,  1892. 

24.  Ignorance  no  Bar  to  its  Operation. — An  assignee  of  a  bankrupt  in 
New  York,  ap^inted  in  1879,  brought  a  bill  in  equity  in  1886,  to  set  aside 
a  conveyance  m  fraud  of  creditors  which  was  made  in  1874.  The  de- 
fence set  up  was  the  statute  of  limitations,  which  in  such  cases  is  six  years 
in  New  York,  while  the  Federal  statute  provides  two  years.  The  answer  set 
up  that  the  assignee  had  no  knowledge  of  the  fraudulent  conveyance  until . 
shortly  before  he  brought  the  bill.  But  the  Supreme  Court  held  that  the 
statute  of  limitations  was  a  good  defence,  since  it  did  not  appear  that  the 
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knowledge  of  the  conveyance  was  kept  from  the  aasignee,  and  his  ignorance 
was  rather  due  to  laches.  PearsaU  v.  Smith,  149  U.  S.  231 ;  Blatchford,  J., 
1893. 

Laches  will  prevent  the  setting  aside  a  fraudulent  oonreyance  made  forty  years  before. 
Eiffert  V.  Craps,  58  F.  R.  478. 

25.  Onoe  Begun  it  Continues  to  Bun.— In  the  absence  of  legislation,  when 
the  statute  of  limitations  has  once  begun  to  run,  its  operation  is  not  sus- 
pended by  a  subsequent  disability  to  sue,  and  the  bar  of  the  statute  cannot 
De  postponed  by  the  failure  of  the  creditor  to  avail  himself  of  any  means 
within  nis  power  to  prosecute  or  preserve  his  claim.  Bauserman  v.  Blunt, 
147  U.  S.  647 ;  Gray,  J.,  1898. 

IV.  ACKNOWLEDGMENT,  26. 

26.  Payment  of  Interest  by  Principal  Debtor.— The  payment  b;^  the 

Erincipal  debtor,  after  the  death  of  iiis  wife,  of  interest  upon  a  note,  signed 
y  him  alone,  but  secured  by  a  mortgage  upon  her  separate  real  estate 
executed  by  her,  operates  in  Oregon  to  keep  alive  the  lien  upon  the  property 
for  the  security  of  the  mortgage  debt,  as  against  the  statute  of  limitations  of 
that  state.    Cro88  v.  Allen,  141  U.  S.  528  ;  Lamar,  J.,  1891. 

Where  a  husband  mortgages  his  property  for  his  debt,  and  in  the  same  raortgafre  the  wife  ood- 
veys  her  own  separate  property  as  security  for  the  same  debt,  her  property  so  convered  will  be 
treated  in  all  respects  as  a  security,  and  will  be  discharged  by  anytnine  that  would  cQsciiaiiKe  a 
surety  or  guarantor  who  is  personally  liable.    Hinton  v.  Oreenleaf,  118  N.  C.  6. 

V.  DISABILITY  AND  EXCEPTIONS,  27-32. 

27.  Pendenoy  of  Suit. — Where  a  writ  of  mandamus  was  issued  and  served, 
but  no  other  proceedings  were  taken  for  upwards  of  six  years,  the  rule  that 
the  statute  of  limitations  does  not  run  against  a  party  while  a  suit  to  enforce 
his  claim  is  pending,  has  no  application,  as  the  mandamus  proceeding  was 
not  pending  during  that  time,  nempsey  v.  Township  of  Oswego,  4  U.  S.  App. 
416  (8th  Cir.) ;  Sanborn,  J.,  1892. 

28.  Does  not  Bun  asainst  Bemainder-man.— Article  3194  of  Sayles'  Texas 
Civil  Statutes,  which  reauires  suit  for  the  recovery  of  lands  to  be  brought 
within  ten  years  after  tne  cause  of  action  shall  have  accrued,  does  not  run 
against  a  remainder-man  during  the  pendency  of  the  life  estate.  Pluehe 
V.  Jones,  2  U.  S.  App.  555  (5th  Cir.);  Pardee,  J„  1893. 

29.  In  Bankruptcy  Cases— Bev.  Statutes.— Rev.  Stat.  5057,  providing  that 
**  no  suit,  either  at  law  or  in  equity,  shall  be  maintainable  in  any  court  be- 
tween an  assignee  in  bankruptcy  and  a  person  claiming  an  adverse  intere5t, 
touching  any  property  or  rights  of  property  transferable  to  or  vested  in 
such  assignee,  unless  brought  within  two  years  from  the  time  when  the 
cause  of  action  accrued  for  or  against  such  assignee,"  does  not  apply  to 
funds  recovered  in  litigations  to  which  the  assignee,  as  weU  as  the  adversarf 
claimant,  were  parties,  and  when  the  court  holds  the  same  for  years,  pend- 
ing proceedings  to  ascertain  their  proper  disposition.  Thomas  v.  Blffthe,  8 
U.  S.  App.  414  (4th  (Jir.);  Gk)PP,  J.,  1893. 

80.  As  AJS^ted  by  Foreign  Besidence.-— When,  before  a  statute  of 
limitations  has  become  operative  by  way  of  extinguishment  of  a  debt,  one 
of  the  parties  has  become  a  citizen  of  a  foreign  state,  the  statute  will  not 
become  an  absolute  bar,  as  an  extinguishment,  m  the  courts  of  such  foreign 
state,  unless  the  psulies  resided  in  the  country  of  the  statute  during  the 
whole  period  of  limitation.  Canadian  Padflc  By.  Co,  v.  Johnston,  26  U.  S. 
App.  85  (2d  Cir.) ;  Shipman,  J.,  1894. 

31.  By  Besidenoe  Outside  the  State.— The  statute  of  limitations  does  not 
run  while  the  debtor  is  x>ei'sonally  absent  from  the  state,  notwithstanding 
that  he  continued  to  have  a  usual  place  of  residence  in  the  state  where  ser- 
vice of  the  summons  could  be  made  on  him.  Bauserman  v.  Blunt,  147  U.  S. 
647;  Gray,  J.,  1893. 

a  foreign  corporation  is  a  person  "  out  of  the  state  *'  within  the  meaning  of  sec.  4SS1  Rev.  Sut 
of  Wise.,  which  provides  that  **  if  when  the  cause  of  action  shall  accrue  against  any  person  h« 
shall  be  out  of  this  state,  such  action  may  be  commenced'*  within  the  time  limited, after  suck 
person  shall  return  to  or  remain  in  this  state.    Larson  y.  Aultman  &  T.  Co.,  86  Wise.  985. 
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83.  Ck>iicealment  of  Fraud  as  Affecting  the  Time.— In  Massachusetts, 
where  an  action  in  tort,  grounded  on  fraud  of  the  defendant,  is  commenced 
more  than  six  years  after  the  caus^  of  action  arose,  and  the  general  statute 
of  limitations  applicable  to  actions  sounding  in  tort  is  set  up,  if  the  fraud 
is  not  secret  in  its  nature,  and  such  as  cannot  readily  be  ascertained,  it  is 
necessary  to  show  some  positive  act  of  concealment  by  the  defendant.  The 
mere  silence,  or  his  failure  to  inform  the  plaintiff,  does  not  so  operate. 
Bates  V.  Preble,  151  U.  S.  149 ;  Brown,  J.,  18M. 

VI.  DEFENCE  AND  PLEADING,  33-36. 

33.  Delay  in  Discovery  of  Fraud.— Gen.  St.  Minn.,  c.  66,  §  6,  subd.  6, 
providing  a  six  years'  hmitation  in  action  for  relief  on  the  ground  of  fraud, 
and  that  the  cause  of  action  shall  not  be  deemed  to  accrue  until  the  dis- 
covery of  fraud,  applies  to  an  action  based  upon  the  legal  fraud  involved  in 
the  refusal  of  a  person  who  has  become  invested  with  the  legal  title  of  the 
land,  either  to  convey  the  same  or  account  for  the  proceeds,  in  case  the  land 
is  sold,  to  the  real  owner.  In  such  a  case,  where  all  proceedings  are  matters 
of  public  record,  the  bar  of  the  statute  cannot  be  avoided  on  the  ground  of 
delay  in  discovering  the  fraud  by  one  land-grant  railroad  company  as  to 
lands  within  its  land  Umits,  which  have  been  selected  as  indemnify  lands  by 
another  land-grant  company,  and  have  been  certified  to  the  state  as  such. 
St.  Paul,  StiUtioater  &  Taylor'a  Falls  By.  Co.  v.  Sage,  4  U.  S.  App.  160  (8th 
Cir.);  SmRAS,  J.,  1892. 

34.  Aooeptanoe  of  Payment  in  Confederate  Money.— Where  bonds 
8eci:m9d  by  a  trust  deed  were  paid  off  during  the  Civil  V/ax  in  Confederate 
money,  and  the  trust  deed  was  discharged,  one  entitled  to  a  share  of  the 
money  cannot,  after  a  lapse  of  fifteen  years,  recover  his  share  from  the 
maker  of  the  trust  deed,  although  at  the  close  of  the  war  the  Confederate 
currency  was  valueless.  All  such  payments  were  held  to  have  been  made  in 
good  faith,  and  the  transactions  were  known,  accepted,  and  acquiesced  in  by 
the  claimant.     Washington  v.  Opie,  145  XJ.  S.  214 ;  Haklan,  J.,  1892. 

35.  Not  Baised  by  General  Demurrer— Colorado.— A  general  demurrer 
does  not  raise  the  question  of  the  effect  of  the  statute  of  limitations  under 
the  code  and  practice  in  Colorado.  Barnes  v.  Union  Pacific  By,  Co.,  12  U.  S. 
App.  1  (8th  Cir.);  Sanborn,  J.,  1898. 

38.  Former  Aotion  does  not  Suspend.— The  brining  of  one  action  does 
not  suspend  the  statute  of  limitations,  when  pleaded  in  a  later  action.  Elder 
v.  McOaskey  (1),  37  U.  S.  App.  1  (6th  Cir.);  Taft,  J.,  1895. 

TiTMTTATIOy. 

See :  To  Time  for  Appeals :  Cibcuit  Court  of  Apteai^,  227. 

T.TTVrTTED  LIABILITY. 

See :  Admiraltt,  54-60. 

XJQUIDATED  DAMAGES. 

See  :  Damages,  49,  50. 

LIQUOB  TBAFFIC. 

See:  Constitutional  Law,  14, 

LITTOBAL  BIGHTS. 

See :  Supreme  Court,  153. 

LOANS. 

See :  Corporations,  84, 
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LOCAL  AGEirr. 

See:  Aqenct,  2. 

Insuranpe,  45. 

LOCAL  LAND  OFFICE. 

See:  Public  Lands,  11,  128. 

LOCAL  LAW. 

See :  Statutes,  28. 

LONGEVITY  PAY. 

See:  Army. 

Navy,  1-«. 

LOSS. 
See:  Insurance,  12,  25,  26,  65. 

LOTTERY. 

See:  Constitutional  Law,  16. 
Criminal  Law,  15-17. 

LOUISIANA. 

See:  Action,  Rioht  of,  11. 

Constitutional  Law,  47,  76. 
Decedents'  Estates,  4. 
Eminent  Domain,  23. 
Executors  and  Administrators,  ^ 
Federal  Courts,  46. 
mortoaoes,  1,  5,  11. 
Negotiable  Instruments,  3. 
Sales,  13. 
Statutes,  56-57. 
Supreme  Court,  57. 
Taxation,  48. 


M. 

MACHINEBY. 

See :  Master  and  Servant,  7-15,  54,  57,  59. 

MAILS,  2. 

See  also:  Criminal  Law,  9, 15-26. 

Interstate  Commerce,  32,  39. 
Post-office  Department. 

1,  Congress  may  Regulate.— The  power  vested  in  Congrees  by  the  Consti- 
tution of  t he  United  States  ''to  establish  post-offices  and  post-roads,"  em- 
braces the  regulation  of  the  entire  postal  system  of  the  United  States.  The 
right  to  designate  what  shall  be  carried  necessarily  involves  the  right  to  d^ 
termine  what  shall  be  excluded.  Enterprise  Savings  Assn.  v.  Zumttein^  37 
U.  S.  App.  71  (6th  Cir.) ;  LURTON,  J.,  1895, 
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2.  Postmaster  General  may  Beftise  to  Deliver  Mail.— The  Postmaster 
General  directed  a  postmaster  to  refuse  to  deliver  registered  letters  ad- 
dressed to,  or  pay  money  orders  drawn  in  favor  of,  a  corporation  which  he 
had  satifi^actory  evidence  to  believe  was  conducting  a  lottery  enterprise. 
HMj  that  the  authority  vested  in  him  by  Congress,  sections  8929  ana  4041 
of  the  Revised  Statutes,  and  as  amended  by  the  act  of  September  19,  1890, 
26  Stat.  465,  c.  908,  was  constitutional  under  the  power  vested  in  Congress 
by  the  Constitution  of  the  United  States,  **  to  establish  postroffices  and  post- 
roads.*'  Enterprise  Savings  Assn.  v.  Zumstein,  87  U.  S.  App.  71  (6th  Cir.); 
LuBTON,  J.,  1696. 

MAUCE. 

See :  Libel  and  Slander,  6. 

MAUdOnS  FBOSECUnON,  2. 

See  also :  Pleading  and  Practice,  28. 
Set-off,  5. 

1.  What  is  Probable  Cause.— Where  plaintiff,  who  had  been  changed 
with  crime,  was  indicted  and  convicted  but  afterwards  released,  the  verdict 
agunst  him  having  been  set  aside  and  a  nolle  prosequi  entered,  brings  an 
action  for  malicious  prosecution,  the  conviction  of  the  plaintiff  upon  the 
charge  complained  of  is  prima  facie  evidence  of  probable  cause  for  the 
prosecution.  Knight  v.  International  &  G,  N,  R.  Co.^  28  U.  S.  App.  856  (5th 
Cir.);  Pardee,  J.,  1894. 

2.  What  is  Probable  Cause. — One  who  prosecutes  another  upon  a  criminal 
charge  is  protected  in  doing  so,  provided  there  was  probable  cause  for  be- 
lieving him  guilty  of  the  offence,  no  matter  how  malicious  the  private 
motive  of  the  prosecution  may  have  been.  Probable  cause  is  a  reasonable 
ground  of  suspicion,  supported  by  circumstances  sufficiently  strong  in  them- 
selves to  warrant  a  cautious  man  in  the  belief  that  the  person  accused  is 
guilty  of  the  offence  with  which  he  is  charged.  Sanders  v.  Palmer,  14  U.  S. 
App.  297  (2d  Cir.);  Wallace,  J.,  1898. 

MAITOAMTJS,  26. 

See  also  :  Cancellation,  2. 

Former  Adjudication,  lA. 
Injunction,  81. 
Public  Lands,  64. 
Supreme  Court,  20,  218. 

I.  GENERALLY,  1-4. 

n.  TO  CIRCUIT  COURT,  5-13. 
m.  TO  CIRCUIT  COURT  OF  APPEAL,  14-17. 
IV.  STATE  COURTS  AND  OFFICERS,  18-21. 

V.  MISCELLANEOUS,  22-25. 

I.  GENERALLY,  1-4. 

1.  When  Mandamus  rather  than  Bill  in  Equity.— The  duty  enjoined 
by  act  of  Auj^t  7, 1888,  upon  the  Pacific  R.  R  Companies,  not  to  discrimi- 
nate in  providing  equal  facilities  to  all  connecting  lines  of  telegraphs,  should 
be  enforced  by  mandamus  and  not  by  bill  in  equity.  Union  Pacific  By.  Co. 
V.  United  States,  10  U.  S.  App.  581  (8th  Cir.);  Thayer,  J.,  1894. 

2.  Not  Issued  where  Appeal  or  Writ  of  Error  Lies.— Where  an  appeal 
or  writ  of  error  will  lie  to  a  circuit  court  of  appeals  and  furnish  an  adequate 
remedy,  a  mandamus  will  not  lie.  In  re  Mudsill  Mining  Co.,  Limited,  81 
U.  S.  App.  112  (6th  Cir.);  Taft,  J.,  1895. 
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8.  Against  a  City  to  Compel  the  Payment  of  a  Judgment.— A  writ  of 
mandamus  will  lie  against  a  city  to  compel  it  to  pay  a  valid  judgment  either 
out  of  surplus  revenues  or  to  include  the  amount  in  the  budget  for  the  en- 
Buine  year,  even  when  the  legislature  has  declared  a  ten-mill  tax  sufficient 
for  the  city^s  expenses.  In  such  proceedings  the  judgment  is  conclusiTe  as 
to  the  city's  liabihty,  and  no  defence  can  be  made  on  the  ground  that  the 
debt  should  have  been  paid  out  of  the  revenues  of  the  year  for  which  it  was 
contracted.  New  Orleans  v.  U.  S.  ex  rel,  Stewart ^  2  U.  S.  App.  125  (5th  Cir.); 
Locke,  J.,  1891. 

4.  Waiver  of  Objection  to.— An  objection  to  the  issuing  of  a  writ  of 
mandamus  was  made  on  the  ground  that  the  i)etition  did  not  show  that 
anv  of  the  respondents  were  requested  to  do  their  duty  and  failed  to  do  it 
Where  such  an  objection  was  nrst  made  in  a  supplemental  brief  filed  in  an 
appellate  court,  it  was  held  to  be  much  too  late.  Board  of  Supervigors  v. 
Thompson,  23  U.  S.  App.  418  (6th  Or,);  Tapt,  J.,  1894. 

n.  TO  CIRCUIT  COURT,  5-13. 

6.  Scope  of,  Issued  by  Supreme  Court.— The  Supreme  Court  of  the 
United  States  cannot,  by  writ  of  mandamus,  compel  a  court  below  to  decide 
a  matter  before  it  in  a  particular  way,  nor  can  it  review  the  judicial  action 
of  a  lower  court  had  in  the  exercise  of  its  legitimate  jurisdiction.  In  re 
Parsons,  Petitioner;  In  re  Nininger,  Petitioner,  150  U.  S.  150;  Fulleb,  C. 
J.,  1898. 

6.  To  Circuit  Court— To  Allow  an  Appeal.— The  Circuit  Court  of  Appeals 
will  not  grant  a  mandamus  requiring  the  allowance  of  an  appeal  from  mat- 
ters  wholly  in  the  discretion  of  the  Circuit  Court.  The  consolidation  of 
causes,  ana  the  granting  or  refusing  to  make  one  a  party  defendant  who  is 
not  a  necessary  party  to  the  suit,  are  matters  wholly  within  the  discretion  of 
the  court  from  which  an  appeal  will  not  lie.  In  re  Streett,  Petitioner,  8  U.  S. 
App.  646  (4th  Cir.);  Simonton,  J.,  1894. 

7.  When  Issued  to  Compel  Court  to  Hear  a  Cause.— Where  a  circuit  or 
district  court  refuses  to  hear  a  cause  for  want  of  jurisdiction,  and  the  ques- 
tion  thus  decided  may  be  heard  on  certificate  in  the  Supreme  Court  (under 
sec.  5,  act  of  March  8,  1891,  26  Stat.  826,  c.  517),  it  seems  that  it  is  not  within 
the  power  of  a  circuit  court  of  appeals  by  mandamus  to  compel  such  cir- 
cuit or  district  court  to  take  jurisaiction  of  the  cause ;  but  such  power  is 
vested  in  the  Supreme  Court  whenever  a  remedy  by  appeal  or  writ  of  error 
is  not  adequate.  In  re  MtutsiU  Mining  Company,  Limited,  31  U.  S.  App.  112 
(6th  ar.) ;  Tapt,  J.,  1895. 

8.  To  Circuit  Court— Not  an  Appeal  or  Writ  of  Error.— The  fact 
that  summary  proceedings  are  resorted  to,  in  the  administration  of  the 
assets  of  an  insolvent  corporation  in  the  custody  of  receivers,  does  not  in  it^ 
self  affect  the  jurisdiction  of  the  Circuit  Court  as  having  acted  in  excess  of 
its  powers ;  and  where  notice  has  been  given  and  hearing  had,  the  result  can- 
not properW  be  interfered  with  by  mandamus,  for  it  cannot  be  used  to  per- 
form the  office  of  an  appeal  or  wnt  of  error,  even  if  no  appeal  or  writ  of  error 
is  given  by  law.    In  re  Rice,  Petitioner,  155  U.  S.  896 ;  Yxtllxr,  C.  J.,  1894. 

9.  "Not  Granted  where  Ordinary  Proceeding  Suffices.- A  petition 
asking  that  an  alternative  mandamus  be  directed  to  the  clerk  of  the  Circuit 
Court,  commanding  him  to  appear  and  show  cause  why  a  peremptory  man- 
damiis  should  not  be  awarded  **  commanding  him  to  certify  and  transmit  to 
the  Circuit  Court  of  Appeals  a  true  and  complete  transcript  of  the  record  and 
proceedings  in  said  court,"  and  to  exclude  a  certain  paper,  was  refused  because 
it  would  determine  in  advance  whether  a  certain  paper  was  or  was  not  part  of 
the  record,  and  the  relief  afforded  by  the  ordinary  procedure  of  the  coiut 
was  ;ieW  to  be  adequate.  Starcke  v.  Klein,  13U^.S.  App.  589  (5th  Cir.) ; 
McCoRMiCK,  J.,  1898.  - 

10.    To  Certify  a  Question  of  Jurisdiction.— Where  the  only  question  in- 
volved in  the  case  is  one  of  jurisdiction  of  the  Circuit  Court,  and  when  it 
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decides  that  it  has  no  jurisdiction,  that  question  is  sufficiently  certified  to 
the  Supreme  CJourt ;  and  leave  to  file  a  petition  for  a  writ  of  mandamus  re- 

?mring  the  court  below  to  certify  the  question  of  jurisdiction  will  be  denied, 
n  re  Lehigh  Mining  and  Mfg.   Co.,  Petitioner,  156  U.  S.  323 ;    Fuller, 
C.  J.,  18»5. 

11.  To  Be-settle  a  Bill  of  Exceptions. — ^The  judge  in  a  circuit  court  hav- 
ing settled  and  signed  a  biU  of  exceptions,  the  Supreme  Court  wiU  not,  on 
application  supported  by  affidavits  that  the  bill  as  settled  and  signed  is  in- 
correct, issue  a  writ  of  mandamus  requiring  him  to  re-settle  them.  In  re 
Streep,  Petitioner,  156  U.  S.  207 ;  Fuller,  C.  J.,  1895. 

12.  To  Snter  a  Decree. — ^The  Supreme  Court  of  the  United  States  will  issue 
a  mandamus  to  a  circuit  court  to  compel  that  court  to  enter  a  decree  in  a 
cause  in  conformity  with  the  ruling  of  the  Supreme  Court,  if  the  Circuit 
Court,  after  the  question  has  been  passed  upon  by  the  Supreme  Court,  re- 
opens the  question  and  refuses  to  enter  a  decree  and  issue  a  writ  complying 
with  the  decision  of  the  Supreme  Court.  Chiinesv.  Pugg;  Oaines  v.  jLatta, 
148  U.  S.  228 ;  Blatchpord,  J.,  1893. 

8eeU.  S.  ▼.  Swan,  66  F.  R.  647. 

18.  To  Clerk  of  Court— When  Proper.— Where  an  appellant  deems  him- 
self aggrieved  by  the  refusal  of  the  clerk  of  the  court  below  to  certify  a  tran- 
script of  the  record,  with  certain  omissions,  he  has  his  remedy  in  applying  to 
the  appellate  courts  for  a  writ  of  mandamus.  But  if  he  deems  the  certifi- 
cate oi  the  clerk  irregular  or  the  transcript  incomplete  his  remedy  is  an  ap- 
plication for  a  writ  of  certiorari,  Nashua  and  Lowell  P.  Co,  v.  Poston  and 
LcfweU  R,  Corp,,  21  U.  S.  App.  50  (1st  Cir.) ;  Putnam,  J.,  1894. 

in.  TO  CIRCUIT  COURT  OF  APPEALS,  14-17. 

14.  To  Stay  an  Injunction.— Under  §  7  of  the  act  of  March  8, 1891,  c.  617, 
36  Stat.  826,  828,  which  provides  for  an  appeal  to  the  Circuit  Court  of  Appeals 
from  an  interlocutory  order  or  decree  granting  or  continuing  an  injunction, 
on  a  hearing  in  equi^,  the  granting  of  a  stay  of  the  operation  of  the  in- 
junction during  the  pendency  of  the  appeal,  by  the  court  which  granted  or 
continued  it,  is  not  a  matter  of  right,  but  is  a  matter  of  discretion.  In  re 
Haberman  Mfg,  Co.,  Petitioner,  147  U.  S.  525 ;  Blatchpord,  J.,  1898. 

15.  To  Aastune  Jurisdiction.— If  a  suit  brought  in  the  Circuit  Court  of  the 
United  States  a^inst  a  foreign  corporation  is  erroneously  dismissed  for 
want  of  jurisdiction,  the  court  may  be  compelled  by  mandamus  to  assume 
jurisdiction.    In  re  Hohorst,  Petitioner,  150  U.  S.  658 ;  Gray,  J.,  1898. 

14.  To  Beview  a  Decree. — A  writ  of  mandamus  does  not  lie  to  the  United 
States  Circuit  Court  of  Appeals  to  review,  or  the  Circuit  Court  of  the  United 
States  to  disregard,  a  decree  of  the  Circuit  Court  of  Appeals,  made  on  appeal 
from  an  interlocutory  order  of  the  Circuit  Court,  and  alleged  to  be  in  excess 
of  its  powers  on  such  an  appeal,  but  which  might  be  made  on  appeal  from 
the  filial  decree  when  rendeied.  American  Const.  Co.  v.  Jacksonvitle,  Tampa 
<fc  K.  W.  Ry.  Co. ;  American  Const,  Co.  v.  Pennsylvania  Co,  for  Ins.,  etc.,  148 
U.  S.  372 ;  Gray,  J.,  1893. 

_  See  Brown  v.  King,  62  F.  R.  681 ;  Patten  v.  Alley,  6S  F.  R  497 ;  Andrews  v.  National  Foundry  and 
npe  Works,  61  F.  R.  791. 

17.  To  Beceive  Further  Proofe.— This  court  cannot,  by  mandamus,  re- 
view the  judicial  action  of  a  Circuit  Court  of  Appeals  in  refusing  to  receive 
further  proofs  offered  by  an  appellant  in  an  admiralty  cause  pending  in  that 
court  on  appeal.  In  re  HawTkns,  Petitioner,  147  U.  S.  486 ;  FuiiLER,  C.  J., 
1893. 

IV.  STATE  COURTS  AND  OFFICERS,  18-20. 

18.  To  State  Court— To  Bestore  a  Disbarred  Attorney.-— A  writ  of  man- 
damus does  not  lie  from  the  Supreme  Court  to  the  judges  of  the  Supreme 
Court  of  a  state,  directing  them  to  restore  to  office  an  attorney  and  counsel- 
lor whom  that  court  had  disbarred,  and  to  vacate  the  order  of  disbarment. 
In  re  Green,  141  U.  S.  325 ;  Field,  J. ,  1891. 
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19.  To  Beyiew  an  Order  on  Habeas  Ck>rpu8.— Mandamus  does  not  lie  to 
review  an  order  on  a  writ  of  habeas  corpus  under  sections  751-753  of  the  Re- 
vised Statutes,  discharging  a  prisoner  from  commitment  under  authority  of  a 
state,  on  the  ground  oi  his  bemg  in  custody  for  an  act  done  in  pursuance  of 
a  law  of  the  United  States,     Virginia  v.  PtewZ,  148  U.  S.  107 ;  Gray,  J.,  1893. 

20.  In  Behalf  of  a  State,  to  Ciroiiit  Court.-— Mandamus  lies  in  behalf  of 
a  state  to  compel  the  remanding  to  one  of  its  courts  of  a  criminal  prose- 
cution there  commenced,  of  which  the  Circuit  Court  of  the  United  States 
has  assumed  jurisdiction  at  the  defendant's  suggestion,  without  due  pro- 
ceedings for  removal.    Same  Case, 

dl.  How  Qranted  to  a  Territory.— A  petition  for  a  mandamus  is  properly 
presented  in  the  name  of  a  territory  at  the  relation  of  its  prosecuting  officer, 
to  compel  the  performance  of  a  definite  public  duty  required  oy  law. 
Northern  Pac.  Ry.  Co.  v.  Territory  of  Wasliington,  142  U.  S.  492 ;  Gray,  J, 
(Brewer,  Field,  Hart.an,  JJ.,  Dist.),  1892. 

V.  MISCELLANEOUS,  22-25. 

22.  To  County— To  Levy  Taxes.— Mandamus  will  not  be  granted  to  compel 
the  levy  of  taxes  to  satisfy  a  judgment  recovered  against  a  county  on  bonds 
issued  by  the  county,  when  the  act  authorizing  the  issue  of  bonds  prescribed 
a  limit  of  taxation  which  has  already  been  reached  by  the  county.  U,S.€X 
rel,  Jones  v.  County  Court  of  Macon  Co.,  144  U.  S.  568 ;  Fuller,  C.  J.,  1892, 

28.  To  Compel  Town  to  Levy  Tax.— An  application  for  a  writ  of  mandamus 
to  compel  a  town  to  levy  a  tax  for  the  payment  of  certain  judgments  obtained 
on  certain  bonds  issued  under  a  statute  to  procure  means  to  complete 
schools,  is  properly  denied.  A  municipality  cannot  be  compelled  to  levy 
a  tax  in  excess  of  the  limit  prescribed  by  legislative  authority,  when  at  the 
time  of  the  application  sucn  full  limit  had  been  exercised*  and  properly 
applied.  A  tax  levy  for  payment  of  interest  on  bonds  issued  by  a  fonnpr 
statute  must  be  made  on  petition  of  property  owners.  Act  Ind.  1852,  ^  27. 
U.  S.  ex  rel.  Spitzer  v.  Toim  of  Cicero,  9  U.  S.  App.  10  (7th  Cir.);  Gbebhajc, 
J.,  1892. 


24.  Bailroad  to  Perform  a  Duty. — A  writ  of  mandamus  to  compel  a  rail- 
road company  to  do  a  particular  act  in  constructing  a  road  or  building  or  in 
nmning  its  trains  can  oe  issued  only  when  there  is  a  specific  legal  duty  on 
its  part  to  do  the  act,  and  a  clear  proof  of  a  breach  of  auty.  Northern  Bac. 
R.  Co.  V.  Territory  of  Washington,  142  U.  S.  492 ;  Gray,  J;  (Brewer.  Field, 
Harlan,  JJ.,  Dist.),  1892. 

See  Jones  v.  Newport  News  &  M.  V.  Co.,  66  F.  R.  789 ;  Florida  C.  &  P.  R.  R.  CJo.  t.  State  ex  reL 
IVtvares,  81  Fla.  fi07. 

25.  Secretary  ofWar— To  Sign  Contract.— As  mandamus  will  lie  only  to 
enforce  a  ministerial  duty,  as  distinguished  from  a  duty  that  is  merely  dis- 
cretionary, and  as  the  duty  must  exist  at  the  time  when  the  application  is 
made,  the  Secretary  of  War  cannot  be  required  by  mandamus  to  sign  a  con- 
tract for  the  performance  of  work  by  a  party  who  is  already  under  written 
contract  with  him  to  perform  the  same  work  for  the  government  at  a  lower 
price  and  imder  different  conditions.  U.  S.  ex  rel.  The  International  Omr 
tracting  Co.  v.  Lamont,  155  U.  S.  803  ;  White,  J.,  1894. 

MANDATE. 

.  See :  Circuit  Court  of  Appeals.  209. 
Pleading  and  Practice,  132. 

MAKSIjAUGHTEB. 

•   See  :  Crdonal  Law,  189. 

XAiniFACTnitEBS. 

See :  Commerce,  5. 
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MANUSCBIFTS. 

See :  Cofstuoht,  10. 

MABINE  INSXJBANCE. 

See :  Insubancie,  59-71. 
Subrogation,  6. 

MABITIME  CONTBACT. 

See :  Ships  and  Shipping,  41-44. 

MABBIED  WOMEN. 

See :  Contbacts,  126. 

Husband  and  Wipe. 
Partnership,  24. 
Statute  of  Limitations,  9. 

MABSHAI.S,  21. 

See  also  :  Officers,  10. 
Mittimus,  2. 

1.  To  Famish  Meals  to  Jurors.— The  marshal  may,  under  Rev.  Stat.,  § 
890,  be  directed  by  the  circuit  or  district  courts  of  the  United  States  to  fur- 
nish meals  for  jurors  at  the  expense  of  the  government  while  they  are  de- 
Uberating  upon  their  verdict  UampbeU  v.  U.  8, ,  27  U.  S.  App.  066  (8th  Cir.) ; 
Sanborn,  J.,  1895. 

2.  To  Summon  Jurors.— Under  section  829  of  the  Rev.  Stat,  a  United  States 
marshal  is  entitled  to  fifty  dollars  for  travel  and  services  in  summoning  a 
panel  of  i>etit  jurors  upon  a  special  venire  to  attend  at  an  adjourned  term  of 
the  Circuit  Court,  although  ne  has  already  been  paid  fifty  dollars  for  sum- 
moning one  panel  at  the  opening  of  the  same  stated  term,  which  panel  had 
been  discharged  by  the  court.    Same  Case, 

3.  Bervioe  of  Several  Writs  on  Same  Tri^.— Section  829  of  the  Rev.  Stat. . 
which  provides  that,  '*  in  all  cases  where  mileage  is  allowed  to  the  marshal 
he  may  elect  to  receive  the  same,  or  his  actual  travelling  expenses,"  does  not 
authorize  a  United  States  marshal  to  receive  upon  one  wnt  the  actual  ex- 
pense of  the  trip  on  which  he  served  several  writs  in  favor  of  the  govern- 
ment npon  different  persons,  and  then  to  recover  his  mileage  upon  the  others. 
The  receipt  of  the  expenses  is  a  waiver  of  all  rights  to  the  mileage.    Same  Case, 

4.  Fees  of.— Under  Rev.  Stat.,  §  829,  24  Stat.  505,  c.  859,  a  United  States 
marshal  is  not  entitled  to  per  diem  compensation  for  attendance  in  the  Cir- 
cuit Court  and  in  the  District  Court  of  the  United  States  on  Sundays  during 
the  terms  thereof  when  neither  of  these  courts  are  open  for  business.  Same 
Case. 

5.  Mileaffe  Fees. — A  United  States  marshal  is  not  entitled  to  compensation 
for  travel  to  serve  and  for  service  on  the  keeper  of  the  prison,  of  temporary 
warrants  of  commitment  of  persons  under  arrest,  clmrged  with  crimes 
against  the  United  States,  pending  their  examination  TOfore  the  United 
States  Court  Commissioners,  where  ne  has  already  been  paid  for  each  com- 
mitment and  mileage  for  himself  and  each  prisoner,  and  necessary  guard 
for  the  transportation  of  such  prisoners  to  the  place  of  confinement.  Same 
Case, 

6.  Entitled  to  Fees  for  What.— A  marshal  is  entitled  to  fees  for  distribut- 
ing venires ;  for  amounts  paid  for  blanks  for  United  States  attorney ;  for 
amounts  charged  for  marshal's  travel  to  attend  court  on  days  when  the  courts 
were  held  by  adjournment  over  an  intervening  day ;  for  expenses  in  en- 
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deavoring  to  make  arrests ;  for  travel  to  serve  precepts,  when  he  had  in  hL< 
hands  for  service  several  precepts  against  different  persons  for  different 
causes,  and  made  service  of  two  or  more  of  such  precepte  in  the  course  of  one 
trip,  making  one  trip  to  the  most  remote  point  of  service,  but  charging 
full  travel  on  each  precept ;  for  amounts  paia  for  hack  hire  in  transporting 
prisoners  to  and  from  court.  U,  S,  v.  Harmon,  147  U.  S.  268 ;  Blatchford, 
J.,  1898. 


7.  Mileage. — ^A  marshal  may  charge  mileage  upon  as  many  writs  as  he  may 
have  in  his  hands,  where  the  writs  are  against  different  persons.  U.  S.  t. 
Fletcher,  147  U.  S.  664  ;  Brown,  J.,  1893. 

8.  Taking  Prisoner  to  Confinement. — A  marshal  is  not  entitled  to  charge 
travel  in  going  to  serve  process  when  taking  a  prisoner  under  sentence  to 
the  place  of  commitment.     U.  S.  v.  Tanner,  147  U.  S.  661 ;  Brown,  J.,  1893. 

^.  Fees  at  an  Adjonmed  Term. — ^An  adjourned  term  after  an  interval  of 
weeks  is  as  much  a  court  as  the  original  term,  within  the  meaning  of  section 
829  of  the  Rev.  Stat.,  provide  that  the  marshal*s  fees  for  distributing 
venires,  drawing  and  summoning  jurors  by  township  officers,  shall  not  ex- 
ceed fifty  dollars,  Campbell  v.  U.S,,  27  U .  S.  App.  666  (8th  Cir.) ;  Sanbobx, 
J.,  1895. 

10.  Compensation  when  Term  is  Open.— For  the  purpose  of  compensa- 
tion to  he  paid  to  the  United  States  marshal  for  attendmg  circuit  and  district 
courts  under  Rev.  Stat.,  §  829,  held,  that  the  court  is  "  in  session  '*  only  when 
open  by  its  order  for  the  transaction  of  business,  and  that  if  it  be  closed  by 
ite  own  order,  although  the  current  term  may  not  have  expired,  it  is  not 
then  in  session.    McMuUen  v.  U,  S.,  146  U.  S.  360  ;  Hahlan,  J.,  189^ 

Marshall  not  allowed  f  eee  for  attendance  on  court  on  holidays  when  no  court  washed.   Gamp- 
bell  v.  U.  8.,  Cfl  F.  R.  TTS. 

11.  Allowance  for  Witness  Fees.— The  United  States  marshal  for  the 
District  of  Alaska  paid  regular  fees  to  certain  witnesses  under  order  of  the 
court.  The  witnesses  were  officers  of  the  United  States.  The  marshal  retained 
from  fees  received  by  him  which  should  have  been  paid  into  the  treasuir 
sufficient  to  reimburse  himself  therefor.  In  an  action  against  the  sureties 
on  Ills  bond,  held,  that  he  was  entitled  to  credit  for  all  witness  fees  paid  by 
order  of  the  court.  United  States  v.  Carroll,  15  U.  S.  App.  269  (9tn  Cir.) ; 
Gilbert,  J.,  1893. 

12.  No  Credit  for  Unpaid  Bisbnrsements— Set-off.— A  United  States 
marshal,  in  his  character  as  disbursing  officer  of  the  government,  is  not  en- 
titled, as  between  himself  and  the  government,  to  credit  for  unpaid  disburae- 
ments,  or  for  services  rendered  and  fees  earned  bv  his  deputies  unless  he  has 
paid  for  the  same.  Where  the  United  States  seek  to  recover  on  an  official 
tx>nd  money  due  to  the  United  States,  money  alleged  to  be  due  by  the  United 
States  to  marshal's  deputies  cannot  be  allowed  as  a  set-off  where  the  eer- 
vices  are  not  described,  where  a  return  thereof,  duly  verified,  was  never 
made  as  required  by  Rev.  Stat. ,  §  833,  and  where  the  same  has  never  been 
audited  and  allowed  by  the  Treasury  Department  in  accordance  with  Ber. 
Stat.,  §  841.  Fitzsimnuma  v.  United  States,  18  U.  S.  App.  166  (5th  Or.) ; 
Pardee,  J.,  1893. 

Distlnsrulshed  in  Powell  v.  U.  S.,  00  F.  R.  689. 

13.  Fees— Disallowance  by  Comptroller.— In  a  suit  brought  by  a  mar- 
shal against  the  United  States,  under  the  act  of  March  3, 1887,  c.  359  (24  Stat. 
505),  to  recover  $1,770.60  as  fees  and  disbursements  of  the  marshal,  from 
Marcli,  1886,  to  October,  1888,  the  items  having  been  disallowed  by  the  first 
comptroller,  held,  that  the  Circuit  Court  had  jurisdiction  to  review  items 
disallowed  by  the  first  Comptroller  before  March  3, 1887,  although  by  §  2  of  the 
act  jurisdiction  was  withheld  of  claims  which  liad  therefore  **  been  rejected, 
or  rejwrted  adversely  by  any  court  or  department  or  commission  authorizeil 
to  hear  and  determine  the  same."  U,  S.  v.  Harmon,  147  U.  S.  268 ;  Blatch- 
FORD,  J.,  1893. 

14.  Fees — ^Incoming  Marshal. — When,  for  convenience  in  making  up  ac- 
counts, an  outgoing  marshal  relinquishes  to  his  successor  his  right  to  ex- 
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mnaes  mcurred  in  endeavoring  to  arrest  persons  for  offences  against  the 
United  States,  the  incoming  marshal  m^  charge  these  fees  in  his  accounts, 
and  they  should  be  allowed.  U,  S,  v.  Fletcher j  147  U.  S.  664 ;  Brown,  J., 
1883. 

15.  Fees— Individiial  Proiwrty.— Under  §  828  of  the  Rev.  Stat.,  the  fees  of 
clerks,  marshals,  commissioners,  and  proctors  are  their  individual  property, 
and  not  that  of  the  suitors  or  parties  to  the  cause  wherein  they  have  been 
earned.    T?ie  Whisper,  13  U.  S.  394  (5th  Cir.) ;  Pardee,  J.,  1893. 

16.  Fees  for  Irregn^ar  Execution. — A  plaintiff  took  out  process  and  di- 
rected the  marshal  to  execute  it.  On  motion  of  the  judgment  debtor,  the 
procesis  was  vacated.  Held,  that,  as  between  the  plaintiff  and  the  marshal, 
the  latter  was  entitled  to  the  same  fees  and  poundage  he  would  have  received 
if  the  execution  had  been  regularly  issued.  As  to  pounda^,  which  is 
usually  paid  only  when  the  execution  is  collected,  it  is  for  the  Circuit  Court 
to  say  ^i^ether  an  allowance  should  be  made  the  marshal  for  his  trouble  and 
expenses  in  taking  care  of  and  preserving  the  property  in  such  a  case  as  this. 
Amato  V.  Jacobus,  20  U.  S.  App.  132  (2d  Cir.) ;  Per  Cur.,  1893. 

17.  Per  Diem. — ^Marshals  are  entitled  to  per  diem  fees  for  attendance  when 
attending  under  Rev.  Stat.,  §g  583,  584,  671,  672,  and  2013,  the  same  as  if  the 
judge  were  present  and  business  were  transacted.  U.  8.  v.  Pitman,  147  IJ.  S. 
668;  Brown,  J.,  1893. 

18.  Per  I>iem. — ^A  marshal  present  to  attend  a  court  when  required  to  be 
present  is  entitled  to  his  per  diem  whether  the  coui*t  is  opened  by  the  judge 
or  not,  or  whether  the  judge  is  present,  whether  the  court  sits* or  is  ad- 
journed at  once,  or  whether  there  is  a  written  order  of  opening  or  adjourn- 
ment. U.  S,  V.  CoggeshalVs  Eocecutors,  5  U.  S.  App.  496  (1st  Cir.) ;  Putnam, 
J.,  1893. 

19.  Deputy  Marshal—Compensation.— Claims  of  the  deputy  marshals 
against  a  marshal  for  services  stand  upon  the  same  footing  as  those  of  an 
ordinary  employ^  against  his  emplover.  Douglas  v.  Wallace,  161  U.  S.  346  ; 
Brown,  J.,  1896. 

20.  What  is  a  De  Faoto  Marshal.— One  acting  as  a  de  facto  deputy  mar- 
shal is  within  the  jurisdiction  of  the  act  of  Congress  of  June  9,  18^  ;  ap- 
pointment and  service  make  him  a  de  facto  officer.  Wright  cfc  Wade  v. 
U.  5.,  158  U.  S.  232 ;  White,  J.,  1895. 

21.  Who  may  be  Deputy.— A  marshal  of  a  district  into  which  comes  an 
offender  who  has  committed  a  crime  in  another  district  may  deputize  the 
marshal  of  the  district  in  which  the  offence  was  committed,  or  his  deputy, 
to  execute  the  warrant  of  removal,  and  relinquish  to  him  the  fees  therefor. 
U.  8.  ▼.  Fletcher,  147  U.  S.  664 ;  Beown,  J.,  1893. 

MABYX.Ain>. 

See :  Eminent  Domain,  18. 

MASSACHUSETTS. 

See:  Evidenob,  48. 

Habeas  Corpus,  10. 
Negotiable  Instruments,  28. 

PliEADINa  AND  PRACTICE,   142. 

MASTEB. 

See:  Admiralty,  29. 

Circuit  Court  op  Apfbaus,  88. 
Discovery,  1. 
Equity,  12!^125. 


430  MASTER — ^MASTER  AND  SERVANT,  I.,  H. 

Evidence,  68. 

Patents,  276. 

Reference. 

Of  Vessel :  Ships  and  Shippino,  85. 

SUBEOOATION,  7. 

MASTEB  COMMISSIOKBB. 

See :  Reference,  5. 

MASTEB  AND  SEBVANT,  101. 

I.  THE  RELATION  IN  GENERAL,  1-3. 
n.  DUTIES  AND  LIABILITIES  OF  MASTER  TO  SERVANT.  4-^. 
m.  LIABILITY  OF  MASTER  TO  THIRD  PERSONS  FOR  THE  ACTS  OF 

SERVANTS  35  39 
IV.  RISKS  ASSUMED  BY  THE  SERVANT :  FELLOW-SERVANTS ;  CON- 
TRIBUTORY NEGLIGENCE,  40-lOL 

I.  THE  RELATION  IN  GENERAL,  1-3. 

1.  Who  are  Servants— General  Servants  Engaged  in  Other  Work. 
— ^Where  plaintiff's  intestate  was  run  over  and  killed  hj  a  switching  engine 
owned  by  a  railroad  company,  run  by  an  engineer  and  fireman  who,  though 
general  servants  of  the  railroad  company,  were  at  the  time  of  the  ac- 
cident engaged  in  the  work  of  a  bridge  company  and  subject  to  the  orders 
of  the  bridge  company's  officers,  it  was  held  that  the  railroiaid  company  was 
not  liable  because  the  men  were  not  at  the  time  in  its  employ  and  not  en- 
gaged in  its  work,  Nasan's  Admr.  v.  Kansas  City,  Fort  Soottand  MemphU 
R,  R,  Co,,  22  U.  S.  App.  230  (6th  Cir.);  Tapt,  J.,  1894. 

2.  Master  and  Pilot  of  Vessel.— The  master  of  a  tug  took  as  a  pflot  a 
man  in  the  general  employment  of  the  charterer  of  the  tow.  The  tow  was 
lost  through  the  negligence  of  the  pilot,  and  the  owner  endeavored  to  hold 
the  charterer  responsible.  The  evidence  showed  that  the  charterer  had  no 
control  over  the  movements  of  the  tow.    Held,  tliat  the  pilot  was  the  servant 

,  of  the  tug  engaged  in  the  transaction  of  her  business  and  not  that  of  the 
charterer.  "The  circumstance  that  he  was  in  the  general  employ  of  the 
charterer  made  no  difference,  as,  touching  the  business  in  hand,  he  was  the 
servant  of  his  immediate  employer.  The  Martin  Kalbfleiach,  14  U.  S.  App. 
187  (3d  Cir.);  Per  Cur.,  1893. 

S.  The  Relation  does  not  Exist  between  Excluded  Corporation 
and  its  Servants.— A  corporation,  excluded  from  all  control  and  manage- 
ment of  its  affairs  by  the  appointment  of  receivers,  is  not  responsible  for  the 
torts  of  the  receivers,  nor  lor  the  negligent  acts  of  their  servants.  The  rela- 
tion of  master  and  servant  does  not  exist  between  the  excluded  corporation 
and  those  servants  whom,  if  the  possession  of  the  receivers  be  absolute  and 
not  joint,  it  can  neither  employ  nor  (hscharge.  Memphis  <St  Charleston  R, 
JR.  Co.  V.  Hoechner,  31  U.  S.  App.  644  (6th  Cir.) ;  Lurton,  J.,  18d5. 

II.  DUTIES  AND  LIABILITIES  OF  MASTER  TO  SERVANT,  4-34. 

4.  Beasonable  Care — ^Exigeneies  of  the  Business. — A  i)^son  who 
enters  the  service  of  another  takes  upon  himself  the  ordinary  risks  of  the 
negligent  acts  of  his  fellow-servants :  this  rule  is  subject  to  the  qualifi- 
cation that  the  master  should  not  expose  his  employ^  to  perils  or  hazards 
against  which  they  might  be  guarded  by  ordinary  diligence  and  reasonable 
precautions  on  his  part.  The  master  is  bound  to  exercise  the  care  that 
the  exigencies  of  the  business  in  which  he  is  engaged  reasonably  require  for 
their  protection.  Southern  Pacific  Co,  v.  Lafferty's  Admx,,  15  U.  S.  App. 
193  (9th  Cir.) ;  Hawi^y,  J.,  1898. 

mA  §««  Union  Pacific  Ry.  Co.  v.  Novak,  01  F.  R.  683 ;  Alaska  TreadweU  Gold  Mining  Co.  ▼.  WbriMU 
M  F.  R.  46S. 
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ft.    To  Famish  Safe  Machinery ;  Not  an  Insurer  of  Servant.— In  an' 
action  by  an  employe  of  a  railroaa  corporation  to  recover  for  injuries  caused 
by  an  cUleged  defective  brake  on  a  hand-car,  it  was  held  that,  while  an  em- 

Eiojer  does  not  guarantee  the  absolute  safety  of  machinery  furnished  by 
im,  and  is  bound  to  furnish  only  such  as  the  experience  of  trade  sanctions 
as  reasonably  safe,  and  not  the  safest  or  newest  appliance,  still  he  must  fur- 
nish such  as  the  use  of  due  care  and  the  exigencies  of  the  occasion  require. 
Northern  Pac.  R.  Co  v.  Charless,  7  U.  S.  App.  859  (9th  Cir.) ;  Morrow,  J., 
1892. 

6.  Servant  may  Compound  for  Injury.— Where  an  engineer  had  been^ 
injured  and  released  his  claim  against  the  company  in  consideration  of  %k 
dollar  and  re-employment,  and  admitted  in  the  release  that  the  injuries  sus- 
tained were  not  the  result  of  negligence  on  the  nart  of  the  company,  he  can- 
not, in  an  action  brought  against  the  company,  claim  that  the  release  was  not 
valid  and  binding  because  of  lack  of  consideration,  and  he  will  not  be  allowed 
to  vary  the  terms  of  the  instrument,  as  the  evidence  showed  that  he  read 
and  understood  its  contents,  and  as  the  release  bore  no  evidence  of  incom- 
pleteness or  ambiguity.  St.  Louis  <Sb  S,  Fr.  Ry.  Co.  v.  Dearborn,  23  U.  S. 
App.  66  (5th  Cir.) ;  TOULMIN,  J.,  1894. 

7.  Safe  Maohinery— Drawhead  of  Box  Car.— Where  a  brakeman  in 
the  employ  of  a  railway  company  attempted  to  couple  the  tender  of  an  en- 
gine and  a  box  car  at  night,  and  was  crushed  in  the  attempt  on  account  of 
the  short  length  of  the  stem  of  the  drawhead  of  the  box  car,  the  company 
was  held  Uable  for  the  injuries  sustained  through  its  negligence  in  not  using 
suitable  coupling  appliances.  A  master  owes  a  duty  to  his  servant  to  exer- 
cise ordinary  care,  to  furnish  reasonably  safe  machinery  and  appliances,  and 
to  use  ordinary  care  and  diligence  to  keep  them  in  a  reasonably  safe  condi- 
tion. Chicago,  Rock  Island  dfc  Pac,  Ry,  Co,  v.  Linney,  19  U.  S.  App.  315  (8th 
Cir.) ;  Sanborn,  J.,  1893. 

8.  Tools,  Maohinery^  etc.,  Beasonably  Safe.— A  master  must  exercise 
ordinary  care  in  proyiding  tools,  machinery,  and  appliances  that  are  rea- 
sonably safe  ;  if  he  fail  to  do  so,  he  is  charged  with  knowledge  of  any  defect 
therein  whereby  an  employe  is  injured.  Union  Pac,  Ry.  Co.  v.  James,  12 
U.  S.  App.  482  (8th  Cir.)  ;  Thayer,  J.,  1893. 

9.  Safe  Plaoe  and  Tools,  etc.— Q-eneral  Rule.— In  the  employment  of  a 
servant,  the  master  in  law  engages  with  the  servant  that  the  place  where 
the  work  is  to  be  done,  and  the  instruments  for  performing  the  work,  and  the 
surroundings,  are  reasonably  safe ;  and  failure  in  any  of  these  duties  will 
subject  the  master  to  liability  for  the  personal  injury  to  the  servant,  who  has 
the  right  to  assume  that  the  master's  outy  has  been  performed.  Alaska  Tread- 
well  Gold  Mining  Co.  v.  Whelan,  29  XJ.  8.  App.  1  (9th  Cir.) ;  Hawley,  J.,  1894. 

10.  To  Furnish  Safe  Appliances— Ropes.— An  employer  must  furnish 
safe  appliances  for  his  men  to  work  with,  and  if  any  injury  results  to  them 
from  his  failure  to  do  so,  he  is  liable.  A  stevedore,  while  engaged  in  loading 
a  vessel  with  coal,  was  injured  through  the  falling  of  a  (cang-plank  caused  by 
the  rotten  condition  of  the  rope  by  which  it  was  supported.  The  stevedore 
was  employed  by  a  boss  stevedore,  who  contractea  for  the  loading  of  the 
vessel,  but  the  rope  was  the  property  of  the  vessel-owner,  and  was  furnished 
by  him  with  other  appliances  to  be  used  in  the  loading.  Held,  that  the 
injury  was  due  to  the  negligence  of  the  ship-owner.  The  Alejandro,  15  U.  S. 
App.  98  (9th  Cir.) ;  Hawley,  J.,  1893. 

11.  To  Furnish  Proper  Enmies  and  Cars,  Sufficient  Number  of 
Employes,  and  Safe  Track.— It  is  the  duty  of  a  railroad  company  to 
famish  proper  engines  and  cars,  sufficient  employes  to  handle  the  trains, 
and  a  safe  track  on  which  to  work,  and,  if  an  employe  is  injured  through  its 
failure  to  perform  any  of  these  duties,  the  railroaa  company  is  liable.  Union 
Pacific  Ry.  Co  V.  Novak,  15  U.  S.  App.  400  (9th  Cir.) ;  Hawley,  J.,  1894. 

See  Alaska  Treadwell  Gold  Mining  Co.  y.  Whelan,  64  F.  R.  466. 

12.  Failure  to  Furnish  Tools  Convenient  but  not  Necessary.— 
Plaintiff  and  another  servant  who  had  been  charged  with  the  daily  duty  of 
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moving  a  box  a  certain  distance,  and  who  had  performed  this  work  for  three 
months  in  succession  without  the  knowledge  or  assistance  of  the  master,  one 
day  departed  from  the  ordinary  method  and  plaintiff  was  injured  by  this 
departure.  Plaintiff,  some  time  prior  to  this,  had  asked  for  and  been  promised 
skids  whereon  to  slide  the  box.  Held,  as  the  promise  to  give  these  was  one 
of  convenience  merely,  the  failure  to  furnish  them  was  not  negligence  and 
the  injury  was  caused  by  his  own  negligence.  The  failure  to  fulfil  a 
promise  ot  furnishing  tools  by  which  an  act,  the  risks  of  which  the  servant 
nas  assumed,  could  be  done  more  conveniently,  will  not  constitute  negligence 
of  the  master.  Oowen  v.  Harley,  12  U.  S.  App.  574  (8th  Cir.) ;  SAh'BORN,  J., 
1893. 

18.  Haohinery-— Obvious  Befeot— Burden  of  Proof. —It  may  be  a  legiti- 
mate presumption  that  an  appliance  which  gives  out  while  bein^  used  for  its 
proper  purpose  and  in  a  careful  manner  is  defective  or  unfit.  The  mere  fact 
that  the  appliance  is  shown  to  be  defective  is  not  sufficient  to  shift  tlie  burden 
of  proof  m  an  action  by  an  employ^  against  employer.  The  defect  must 
be  shown  to  be  an  obvious  one,  or  such  as  is  discoverable  by  the  exercise  of 
reasonable  care.  The  France,  20  U.  S.  App.  212  (2d  Cir.)  ;  Wallace,  J., 
1894. 


14.  Safe  Maohinery— Known  Defect— Promise  to  Bepair.— A  raibnoad 
company  is  bound  to  furnish  safe  machinery  for  the  use  of  its  employes, 
and  if  one  of  them  is  killed  in  an  accident  caused  bv  defective  snow-ploii^, 
the  right  of  his  representative  to  recover  damages  therefor  is  not  affected  dt 
the  fact  that,  some  two  weeks  before  he  was  sent  out  with  the  defective 
machinery,  he  had  discovered  the  defect,  and  had  notified  the  master- 
mechanic  of  it,  and  the  latter  had  undertaken  to  have  it  repaired.  Northern 
Pacific  R.  Co.  V.  Bdbcock,  164  U.  S.  190 ;  White,  J.,  1894. 


15.  Bisks  of  Defective  Machinery.— A  master  is  not  liable  where  the  sole 
cause  of  the  injury  is  the  negligence  of  a  fellow-servant ;  but  where  the  in- 
jury results  from  the  negligence  of  a  fellow-servant  coupled  with  defective 
machinery,  but  would  not  have  happened  but  for  the  defective  machinery, 
the  master  will  be  liable.  Northern  Pac,  R,  Co,  v.  Charless,  7  U.  S.  App. 
359  (9th  Cir.) ;  MoRROW,  J.,  1892. 

16.  Using  Cars  of  other  Company— Defects.— A  railroad  company,  receiv- 
ing the  cars  of  other  companies  to  be  handled  in  its  trains,  is  bound  to  inspect 
such  cars  before  putting  them  in  its  trains,  and  is  responsible  to  its  employes 
for  injuries  inflicted  upon  them  in  consequence  of  defects  in  such  care  which 
might  have  been  discovered  by  a  reasonable  inspection  before  admitting 
them  to  a  train.  Baltimore  and  Potomac  Railroad  Co,  v.  Mackey,  157  U.  S. 
72;  Harlan,  J.,  1895. 

17.  Safe  Working-place.— Where  plaintiff  was  employed  to  shovel  coal 
from  a  burning  dock,  and,  while  he  was  thus  employed,  the  defendant's  vice- 
principal  ordered  the  removal  of  a  trestle  under  which  plaintiff  was  workine. 
which  removal  injured  the  plaintiff,  it  was  held  that  the  fall  of  the  trestle 
was  not  one  of  the  risks  assumed  by  the  plaintiff.  The  master  is  bound  to 
furnish  a  safe  working-place,  and  he  is  liable  for  any  injuries  resulting  from 
unsafe  condition  of  the  working-place,  brought  about  by  the  co-employe  of 
tiie  plaintiff  at  the  master's  order.  Northivestem  Fuel  Co,  v.  Danielson,  12 
U.  8.  App.  688  (8th  Cir.) ;  Sanborn,  J.,  1893. 

18.  Safe  Place. — It  is  the  duty  of  an  employer  to  exercise  ordinary  care  to 
provide  and  maintain  a  reasonably  safe  place  in  which  the  employe  is  to 
perform  his  services,  so  that  the  employe  shall  not  be  exposed  to  unneces- 
sary and  unreasonable  risks.  A  railroad  company  must  be  presumed  to  bsTe 
had  knowledge  through  its  proper  officers  of  the  fact  that  the  floor  of  a 
freight  shed  was  in  bad  repair.  Norman  v.  Wabash  Railroad  Co,,  22  XJ.  S. 
App.  505  (6th  Cir.) ;  Taft,  J.,  1894. 

19.  To  Take    all    Beasonable  Precautions  Afforded  by  Science.— 

Where  laborers  are  engaged  in  occupations  that  cannot  be  conducted  with- 
out necessary  danger,  and  of  whicn  their  employers  did  not  inform  them, 
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all  Teflsonable  precautions  against  danger  afforded  by  science  must  be  taken, 
elae  employer  is  chargeable  with  injuries  that  follow.  Mather  v.  RUlston, 
136  U.  a  391 ;  Field,  J.,  1895. 

20.  Safe  Place — ^Delegated  Duty. — A  master  employing  a  servant  impliedly 
engages  that  the  place  in  which  he  is  to  work  shall  be  reasonably  sale  ;  he 
owes  this  duty  to  the  servant.  If  he  sees  fit  to  have  it  attended  to  by 
another,  that  does  not  change  the  extent  of  his  obligation.  If  the  act  done 
IB  done  in  discharge  of  some  positive  dutv  of  the  master,  negligence  in  the 
act  is  negligence  of  the  master.  Louisville  <&  Nashville  R.  Co.  v.  Ward,  18 
U.  a  App.  683  (7th  Cir.) ;  Woods,  J.,  1894. 

21.  Overhead  Bridges. — Railroad  companies,  are  under  an  obligation  to  all 

Sersons  who  have  a  right  to  be  on  top  of  their  trains  in  the  discharge  of  any 
ttty,  so  to  construct  their  overhead  bridges  that  they  will  not  expose  such 
persons  to  unnecessary  perils ;  or  if  for  some  reason  they  must  maintain  them, 
the  railroad  company  must  give  some  warning  thereof,  either  verbally  or 
by  whip  lashes,  to  the  persons  thus  exposed  ChicagOy  M.  iSb  St.  Paul  Ry.  Co, 
V.  Carpenter,  12  U.  S.  App.  392  (8th  Cir.) ;  Thayer,  J.,  1893. 

Whether  contributory  negllKence  exists,  to  be  determined  by  the  jury.    Northern  Fac.  Ry .  Co. 
T.  Mortensoo,  63  F.  R.  681. 

22.  To  Maintain  Fenoes,  Statutory  Duty. — A  railroad  company  is  liable 
to  a  brakeman  on  a  train  for  its  failure  to  maintain  fences  as  required  by 
statute,  in  consequence  of  which  an  animal  got  upon  the  railroad  company^s 
track,  whereby  a  train  was  derailed  and  the  brakeman  injured.  Atchison, 
Topeka  <fc  Santa  Fi  Ry.  Co.  v.  Reesman,  19  U.  S.  App.  596  (8tn  Cir.) ;  Brewer, 
J.,  1894. 

23.  Biaks  firom  Incompetent  Co-eervants.— A  master  is  bound  to  employ 
competent  servants,  and  a  servant  does  not  impliedly  assume  risks  arising 
from  want  of  sufficient  or  competent  fellow-servants.  Northern  Pac.  R,  Co, 
V.  Charless,  7  U.  S.  App.  359  (9th  Cir.);  Morrow,  J.,  1892.  i 

84.  For  K'egligenoe  of  Servant.— If  a  servant  of  a  railroad  company,  to 
whom  is  delegated  the  duty  of  keeping  the  wheels  of  a  freight  train  in 
safe  condition,  performs  it  so  negli^ntly  that  another  servant  is  injured, 
the  conoipany  will  be  liable  for  such  injury.  Union  Pac.  Ry.  Co.  v.  Daniels, 
153  U.  S.  e84 ;  FULLER,  C.  J.,  1894. 

Tbe  doty  of  a  railroad  company  to  protect  its  servaots  cannot  be  del^^ted  to  other  aeryants. 
Cadden  t.  American  Steel  B.  Co.,  88  wise.  R.  420. 

25.  For  Negligence,  not  Lessened  by  Contributory  Negligence  of 
Servant. — ^The  liability  of  a  master  for  his  own  neglieence  cannot  be  de- 
feated on  the  plea  of  C/Ontributory  negligence  of  a  fellow-servant.  Terre 
Haute  db  Ind.  R.  R,  Co,  v.  Man&erger  {1),  24  U.  S.  App.  551  (7th  Cir.); 
Baker,  J.,  1895. 

26.  Goncurring  Negligence  of  Fellow-servant  and  Master— When 
llaster  is  uable  for. — A  master  is  liable  for  an  injury  to  a  servant 
caused  by  the  negligence  of  the  master  and  the  concurring  negligence  of 
the  fellow-servant.  But  in  every  such  case  the  negligence  of  the  master 
must  be  the  proximate  cause  of  the  injury,  and  the  buraen  is  on  the  servant 
to  prove  such  acts  of  carelessness  on  the  master^s  part  as  constitute  the  im- 
mediate cause  of  the  accident.  Union  Pac.  Ry.  Uo.  v.  CaUaghan,  12  U.  S. 
App.  541  (8th  Cir.);  Sanborn,  J.,  1893. 

One  ill  liable  for  an  injury  caused  by  concurring  negligence  of  himself  and  a  third  party  to 
the  same  extent  as  for  one  caused  entirely  by  his  own  negligence.  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Button,  63  F.R.  886. 

27.  Same.— A>U7  Jersey  cfc  N.  Y.  R.  Co.  v.  Young,  1  U.  S.  App.  96  (2d  Cir.); 
Wajllace,  J.,  1892. 

28.  Conourrinff  Negligence  of  Co-servant  and  Defective  Machinery— 
Master  IiiaDle. — A  master  is  not  liable  where  the  sole  cause  of  the  injury 
is  the  negligence  of  a  fellow-servant,  but  where  the  injury  results  from  the 
negligence  of  a  fellow-servant,  but  would  not  have  happened  but  for  de- 
fective machinery,  the  master  will  be  liable.  Northern  Pojc,  R,  Co.  v.  Charless, 
7  U.  S.  App.  859  (9th  Cir.);  Morrow,  J.,  1892. 
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29.  For  Injuries  by  a  Servant  when  not  Acting  as  Such.— In  an  action 
to  recover  damages  from  a  railroad  company  for  the  death  of  an  employe,  it 
was  found  that  tlie  yard-master  on  being  reheved  from  duty  t<x>k  a  passenger 
C5ar  and  engine  to  give  himself  and  fellow-servants  a  free  ride,  without  no- 
tice or  permission  from  any  officer  who  had  authority  to  permit  the  passage 
of  such  a  train,  Heldf  a  master  is  not  liable  for  an  act  done  by  a  servant 
when  the  servant  is  free  from  master*s  service,  and  is  not  attempting  to  dis- 


80.  Conscious  Violation  iOf  Rules— Imputed  Negligence.— Where  an 

employer  provides  proper  appliances  and  the  employes  are  skilled  in  the  use 
of  them,  negligence  cannot  oe  imputed  to  employer  for  accident  resulting 
from  improper  use  of  appliances  when  not  ordered  by  employer.  Negligeno? 
cannot  be  imputed  to  an  employer  because  he  permits  his  workmen  to  relax 
his  regulations,  or  disregara  his  general  instructions  or  advice  when  they 
choose  to  do  so  for  their  own  convenience  and  with  knowledge  of  the  ri:il£. 
The  Persian  Monarch,  14  U.  S.  App.  158  (2d  Cir.);  Wallace,  J.,  1898. 

81.  Reasonable  Care— Employer  "Not  an  Insurer.— An  employer  does  not 
undertake,  as  an  insurer,  with  his  employes  for  the  safety  of  his  appliances : 
his  obligation  toward  them  is  to  exercise  reasonable  and  proper  care  and 
diligence  in  that  behalf.  He  is  not  liable  in  the  absence  of  evidence  sufficient 
to  warrant  the  jury  in  finding  that  he  has  omitted  to  exercise  reasonable  care 
and  diligence.  ReiUy  v.  Campbell^  20  U.  S.  App.  334  (2d  Cir. ) ;  Wallace, 
J.,  18d4. 

82.  Reasonable  Care  and  Diligence— Employer  Not  an  Insurer.— An 

employer  does  not  undertake  absolutely  with  nis  employes  for  the  sufficiency 
or  safety  of  the  appliances  furnished  for  their  work.  His  obli^tion  toward 
them  is  satisfied  by  the  exercise  of  a  reasonable  diligence  in  usin^  reasonable 
care  and  prudence  to  provide  appliances  reasonably  safe  and  suitable.  The 
France,  20  U.  S.  App.  212  (2d  Cir.);  Wallace,  J.,  18»4. 

88.  Proper  Instruction  as  to  Due  Care.— In  an  action  to  recover  damages 
caused  by  the  negligence  of  an  incompetent  fellow-employe,  the  court  need 
not  charge  that  the  jury  must  consider  whether  the  plaintiff  liad  knowledge 
of  the  supposed  incompetency  of  the  employe,  but  it  is  sufficient  if  the  jnrr 
be  instructed  as  to  what  constitutes  the  exercise  of  due  care.  Louisville  and 
Nashville  Railroad  Company  v.  Kelly,  24  U.  S.  App.  103  (7th  Cir.);  Wookj. 
J.,  1894. 

84.  Question  for  Jury. — In  an  action  for  damages  brought  by  the  employe 
against  the  railroad  company,  in  which  he  alleged  that  he  haa  been  injured 
by  falling  from  the  foot-board  of  an  engine  claimed  to  be  defective,  un- 
sound, unsafe,  and  Improperly  constructed,  the  plaintiff  testified  that  the 
board  gave  way  under  him,  and  it  appeared  that  after  the  accident  the  board 
was  found  to  be  broken.  Heid,  to  be  a  question  for  the  jury  to  determine 
whether  the  board  was  unsoimd  or  insecurely  fastened,  or  was  broken  by 
plaintiff's  fall.  Atchiscm,  Topeka  and  Santa  Fi  Ry.  Co.  v.  Mulligan,  34  U.  S. 
App.  1  (7th  Cir.);  Woods,  J.  (Jenkins,  J.,  Dist.),  1895. 

m.  LIABILITY  OF  MASTER  TO  THIRD  PERSONS  FOR  THE  ACTS  OF 

SERVANTS,  85-S9. 

85.  Act  within  Scope  of  Employment— Must  be  Shown  to  be  so.— 
Action  was  brought  to  recover  damages  incurred  by  having  been  thrown  by 
a  **  brakeman "  from  the  top  of  a  train  in  charge  of  a  conductor.  The 
plaintiff  adduced  no  evidence  showing  the  scope  of  the  alleged  brakeman's 
authority.  Held,  that  there  was  no  en*or  in  directing  a  veraict  for  defeml- 
ant.  Corcoran  v.  Concord  &  Montreal  R.  Co,,  5  U.  S.  App.  453  (1st  Cir.); 
PkbCur.,  1893. 

86.  Duty  to  Appoint  Master  BesAonably  Skilful.— The  owners  of  a 
vessel  are  obliged  to  appoint  a  master  having  reasonable  skiD  and  judgment, 
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and  are  liable  for  injuries  done  through  his  failure  to  possess  or  exert  these 
qualities,  but  they  do  not  contract  for  his  infallibility.  A  mere  mistake  of 
judgment  is  not  sufficient  to  fasten  liability  upon  the  owner.  TTie  Battler  (1), 
39  U.  8.  App.  151  (3d  Cir.);  Achkson,  J.,  1896. 

37.  Sngineer  Blowing  Whistle— Is  within  the  Bule.— The  engineer  of 
a  regular  train,  making  his  usual  trip,  blew  the  whistle  of  his  engine  need- 
lessly, maliciously,  and  intentionally,  and  frightened  the  horse  of  plaintiff 
who  was  riding  alongside  the  railway  in  the  public  road,  causing  the  horse 
to  injure  the  plaintiii.  Held,  that  the  company  was  liable  thdrefor,  as  the 
act  was  within  the  scope  of  the  engineer's  duty.  Texas  A  Pac.  Ry,  Co,  y. 
Scomlle,  23  U.  S.  App.  506  (5th  Cir.) ;  McCk)RHiCK,  J.,  1894. 

38.  Justifiable  Act  of  Servant— Self-defence.— If  an  act  of  an  employ^ 
be  lawful  and  one  which  he  is  justified  in  doing,  e.  g.  self-defence,  which 
casts  no  responsibility  upon  him,  no  responsibility  attaches  to  the  employer 
therefor.  New  Orleans  db  N.  E.  R,  Co.  v.  Jopes,  142  U.  S.  18 ;  Bbewer,  J., 
1891. 

39.  Company  is  not  Liable  for  Negligence  of  Fellow-servant.— An 
etavgXojjd  of  a  railroad  company  brought  suit  against  the  company  to  recover 
for  an  injury  sustained  by  the  carelessness  of  his  co-emplojr^  in  handling  a 
machine  wmch  the  latter  had  provided  in  place  of  one  provided  by  the  com- 
pany and  against  the  company  s  express  orders.  Judgment  for  the  company. 
CaUaway  v.  Allen's  Admr.,  24  U.  S.  App.  388  (7th  Cir.) ;  Bunn,  J.,  1894. 

IV.  RISKS  ASSUMED  BY  SERVANT ;  FELLOW-SERVANTS ;  CON- 
TRIBUTORY NEGLIGENCE,  40-60. 

40.  Master's  Duty— Ordinary  Bisks  Assumed  by  Servant.— While  it 
IS  the  duty  of  the  master  to  notify  a  minor  servant  of  the  ordinary  risks  of 
the  work  known  to  the  master,  or  which  a  master  of  ordinary  intelligence 
ought  to  know,  and  to  instruct  him  how  to  avoid  them,  and  while  it  is  also 
his  duty  to  notify  the  servant  as  to  any  latent  dangers  of  which  he  is  not 
aware,  the  master  need  not  notify  him  of  the  ordinary  risks  which  the  ser- 
vant appreciates,  or  which  he  ought  to  know.  Bohn  Manf,  Co.  v.  Erkkson^ 
12  U.  S.  App.  260  (8th  Cir.) ;  Sanborn,  J.,  1898. 

A  aorrant  Msumes  the  ordinary  risks  and  dangers  of  the  emplosrment  upon  which  he  enters, 
■ot  only  as  far  as  they  are  known  to  him,  but  also  as  far  as  they  would  have  been  known  by  the 
exercise  of  ordinary  care  to  one  of  ordinary  prudence  and  sagacity  in  his  situation.  Chicago, 
K-  L  ft  P.  Ry.  Co.  T.Linney,  60  F.  R.  47. 


41.  Ordinary  Hisks. — An  employ^  assumes  the  risks  ordinarily  incident  to 
the  business  in  which  he  is  employed  and  to  the  manner  in  which  the  em- 
ployer conducts  it,  where  there  is  no  defect  of  machinery  or  unknown 
naziards.  Texas  db  Pacific  Ry.  Co.  v.  Minnick,  13  U.  S.  App.  520  (5th  Cir.) ; 
Locks,  J.,  1893. 

Pateot  and  obrlous  risks  are  assumed  by  an  employ6.  Anglin  y.  Texas  and  Pacific  Ry.  Co.,  60 
M.  R.  566. 

42.  Incidental  Bisks— Boat  Landing.— The  injury  of  plaintiff  resultea 
from  the  landing  of  a  boat  at  a  certain  place.  It  was  proved  tliat  it  was  the 
custom  of  steamers  so  to  land.  Heldy  the  risks  incurred  by  the  general  usage 
of  the  business  are  incidental  to  the  employment  and  assumed  by  the  em- 

>loy6.    Red  River  Line  v.  Cheatham,  23  U.  S.  App.  19  (5th  Cir.);  Pardee^ 
1894. 

43.  Known  Bisks — ^Machinery. — Plaintiff  was  familiar  with  the  operation 
of  ^winches,  had  been  operatmg  one  all  day  without  making  complaint 
about  it.  The  winch  was  substantially  like  those  in  i^eneral  use  at  the  time 
it  was  built  and  did  not  have  a  guard  over  the  cogs  as  in  improved  winches. 
He  was  injured  b^  the  cog-wheel.  Held,  one  who  voluntarily  undertakes 
to  perform  a  service  for  another  consents  to  assume  the  known  risks  in- 
cident to  it  and  cannot  impute  to  others  a  breach  of  duty  founded  solely  on 
the  presence  of  such  risks.  The  Maharajah,  1  U.  S.  App.  20  (2d  Cir.) ; 
Wallace,  J.,  1891. 

This  case  was  relied  on  where  there  was  an  injury  caused  by  the  breaking  of  an  apparently 
sound  ladder  in  The  Concord,  68  F.  R.  914  (1893),  but  as  to  rule  where  a  winch  was  of  an  unusual 
kind  and  notice  of  defect  was  fflYen,  see  The  Serapis,  51  F.  R.  05,  96  (189S). 
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44.\AsBtiine8  Elnowii  Bisk  of  Engine.— It  being  the  custom  of  engineers  to 
place  their  engines  in  the  care  of  firemen  when  switching  or  doing  similar 
work,  it  is  to  be  taken  for  granted  that  the  train-hands  have  knowledge 
of  the  custom,  and  by  their  continuing  in  the  employment  they  assume  the 
extra  risk.  Louisviue  and  Nashville  Ed,  Co,,  24X7.  S.  App.  103  (7th  Cir.); 
Woods,  J.,  1894. 

45.^  The  Bisks  Incident  to  a  Hazardous  Employment.— One  who  enga^ 
in  any  employment  of  a  hazardous  nature  assumes  the  risks  and  dangers  m- 
cident  thereto ;  but  increased  risks  and  dangers  caused  by  negligence  on  the 
part  of  the  employer  are  not  deemed  to  be  incident  to  the  business  within 
the  meaning  of  the  rule.  A  duty  rests  upon  the  employer  which  requires 
him  to  exercise  due  care  on  his  part  that  no  risks  and  hazards  to  those  in 
his  employ  shall  be  unnecessarily  increased.  "When  he  performs  this  duty 
in  view  of  the  particular  employment,  then  the  risks  and  dangers  pertaining 
thereto  are  assumed  by  the  employe.  Anglin  v.  Texa^  <Sk  Pac,  Ry,  Co.,  2S 
U.  S.  App.  62  (5th  Cir.) ;  TouuHN,  J.,  1894. 


46.  Servant  Assumes  Known  Ordinary  Bisks.— A  workman  employed  to 
work  with  a  machine  which  he  fully  understands  and  which  is  in  perfect 
order,  though  not  of  the  newest  i)attem  and  requiring  more  care  than  those 
of  newer  pattern,  takes  the  risks  of  aU  accidents  wmch  may  befall  him  in 
its  use.  Ajid  if  he  does  not  exercise  the  care  required,  he  must  suffer  the 
consequences  of  his  negligence.  The  Serapis,  8  U.  S.  App.  49  (4th  Cir.); 
Bond,  J.  ((Joff,  J.,  Dist,),  1892. 

The  fact  that  a  vessel  was  not  fitted  up  with  the  more  modem  appliances  was  held  not  to  be 
negligence.  The  Concord,  68  F.  R.  918.  An  employer  discharges  his  full  duty  by  fumishinfr  h 
good  machine  of  its  kind,  even  though  some  other  would  entail  less  risk,  the  employ^  being 
acquainted  with  the  machine  furnished.    Arkadelphia  Lumber  Co.  v.  Berthea,  57  AJic.  80. 

47.  Patent  and  ObvioTis  Bisks,  and  those  Incident  to  the  Bnsmess.— 

A  servant  is  bound  to  see  patent  and  obvious  defects  in  the  appliances  fur- 
nished him,  and  assumes  all  patent  and  obvious  risks,  as  well  as  those  inci- 
dent to  the  business  ;  and  where  he  knows  or  ought  to  know  of  the  defect 
in  the  appliances  and  continues  to  work  with  the  same,  and  receives  injaries 
therefrom,  he  is  treated  as  being  guilty  of  contributory  negligence.  Texas 
cfc  Pacific  Ry.  Co,  v.  Rogers,  13  U.  S.  App.  547  {5th  Cir.);  Pardee,  J.,  1893. 
See  McQrath  ▼.  Texas  &  Pacific  Ry.  Co.,  80  F.  R.  657. 

48.  ^  Patent  and  Obvious  Defects. — ^Where  there  are  patent  defects  in  a 
structure  upon  which  a  servant  is  required  to  perform  work,  and  such  defects 
are  obvious  and  patent,  the  servant  cannot  recover  for  injuries  received  by 
reason  of  the  defects,  because  he  is  supposed,  when  engaging  in  the  service, 
to  take  upon  himself  all  risks  incident  to  his  employment.  McQrath  v,  Texas 
<&  Pac,  Ry,  Co.,  23  U.  S.  App.  86  (5th  Cir.) ;  Toulmin,  J.,  1894. 

^9.  Obvious  Defects  onlv. — No  dutv  rests  upon  a  switchman  to  examine  all 
the  tracks  in  the  yard  where  he  is  aoout  to  work,  before  or  during  the  tenn 
of  service ;  he  is  simply  bound  to  take  notice  of  the  obvious  defects  in  the 
discharge  of  the  duties  as  switchman,  or  of  those  that  he  had  an  opportunity 
to  notice.  Little  Rock  <Sb  Memphis  R.  Co.  v.  Moseley,  12  U.  S.  App.  514  (8tn 
Cir.);  Thayer,  J.,  1893. 

See  Gulf,  C.  &  S.  F.  Ry.  Co  v.  Jackson,  05  F.  R.  68. 

00.  Unknown  Defect  in  Car. — ^Knowledge  of  a  defect  in  a  car  brake  cannot 
be  imputed  to  the  employe  charged  with  keeping  it  in  order,  when  he  has 
had  no  opportunity  to  see  it.  Baltimore  <Sb  Potomac  R,  Co.  v.  Mackey,  157 
U.  S.  72 ;  Harlan,  J.,  1895. 

01.  Infknt  does  not  Asstune  Bisks  beyond  his  Age  and  Scope  of  £m- 
plo3nnent. — Although  a  servant  assumes  the  ordinary  risks  of  his  employ- 
ment, yet  if  the  master  assigns  to  an  infant  employ 6  work  dangerous  for  one 
of  his  age  to  perform,  which  is  not  within  the  regular  scope  of  his  employ- 
ment, he  will  De  held  liable  for  injuries  suffered  by  the  servant  while  enjpiged 
in  that  work.  Northern  Pacific  Coal  Co.  v.  Richmond^  15  U.  S.  App.  263 
(9th  Cir.)  ;  GILBERT,  J.,  1893. 
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68.  Unloiown  Danger. — ^Where  work  was  carried  on  b^  blasting  frozen 
ground  with  explosives,  and  afterwards  breaking  it  up  with  picks,  a  com- 
mon laborer,  unfamiliar  with  the  use  of  explosives,  was  set  to  work  digging 
with  a  pick,  at  a  spot  where  the  blasting  had  been  done  the  day  before,  with- 
out waminff  of  the  possible  danger,  and  was  injured  by  an  explosion  caused 
by  striking  his  pick  on  a  piece  or  dynamite  remaining  after  a  blast,  which, 
it  appeared,  was  negligently  conducted.  It  was  held  that,  as  the  contractor 
created  the  risk,  and  <ud  not  inform  him  of  possible  injury,  he  was  liable  to 
plaintiff  for  the  injury  suffered.  Burke  v.  Anderson,  34  U.  S.  App.  182  (7th 
Cir.);  Seaman,  J.,  1895. 

53.\Ordinar7  Bisks— Coupling  Cars.— A  servant  of  a  railroad  company, 
employed  in  coupling  freight  cars  together,  who  is  well  acquainted  with  the 
structure  of  the  freight  cars  of  his  employer,  and  also  with  those  of  other 
companies  sending  freight  cars  over  his  employer's  road  differing  from  his 
employer's  cars  in  structure  and  in  the  risk  run  in  coupling  them,  assumes, 
by  entering  upon  the  service,  all  ordinary  risks  run  from  coupling  all  such 
cars.    Kohny.McNidta,  147  U.  S.  288 ;  Brown,  J.,  1893. 

54.  Dangerous  Machinery— Unwarned.— Where  a  servant  is  injured  by^ 
machinery  by  reason  of  its  dangeirous  condition,  the  fact  that  negligence  of 
a  fellow-servant  contributes  to  the  injury  does  not  relieve  the  master  of 
liability.  An  inexperienced  workman  was  set  to  work  in  perilous  proximity 
to  revolving  shafting  without  warning  of  the  danger  from  the  foreman  or 
otherwise,  and  there  was  some  evidence  that  he  was  pushed  into  the  shafting 
by  the  negligence  of  a  fellow-servant.  Heldy  that  it  was  proper  to  refuse  an 
unqualifi^  instruction  that  if  the  injury  was  caused  by  the  negligence  of  a 
fellow-servant,  plaintiff  could  not  recover.  Pullman's  Ptdace  Car  Co.  v. 
Harkins,  17  U.  S.  App.  22  (8d  Cir.) ;  Acheson,  J.,  1898. 

55.  Arising  firom  Insufficient  Culverts— Not  Assumed.— Where  the  de- 
posit of  sand  and  gravel  from  a  defective  culvert  on  a  railroad  track  derailed 
a  locomotive  and  Killed  the  engineer  and  suit  was  brought  therefor,  it  was 
held  that  the  duty  was  upon  the  railroad  company  to  furnish  sufficient  cul- 
verts for  the  escape  of  water,  and  neglect  to  furnish  such  proper  appliances 
was  not  a  risk  of  the  einplo^mient  which  the  employ^  would  be  presumed  to 
have  assumed.     Union  Pacific  Ry,  Co,  v.  OBnen,  161  U.  S.  461 ;  Fulleb, 

56.  Those  Arising  from  Unskilful  Co-laborers  or  Defeotive  Ma- 
chinery.— ^While  employes  assume  the  risks  incident  to  the  positions  which 
they  accept,  and  to  the  negligence  of  fellow-servants  to  a  certain  extent,  yet 
they  do  not  assume  risks  arising  from  want  of  skilful  co-laborers  or  from 
defective  machinery.  It  is  for  the  trial  judge  to  decide  whether,  from  the 
facts  established,  negligence  can  reasonamv  be  inferred,  and  it  is  for  the  jury 
to  say*  when  these  facts  are  submitted  to  them,  whether  negligence  ought  to 
be  inferred.  Southern  Pacific  Co,  v.  Burke,  13  U.  S.  App.  110  (5th  Cir.) ; 
LocEB,  J.,  1898. 

67.%  DefeotlTe  Maohinery. — ^Where  injuries  were  alleged  to  have  been  caused 
by  a  defective  brake  on  a  hand  car,  it  was  held  that  while  an  employer  does 
not  guarantee  the  absolute  safety  of  the  machinery  furnished  and  is  bound 
to  furnish  onlv  such  as  the  experience  of  trade  and  manufacture  sanction  as 
reasonably  safe,  and  not  the  safest  or  newest,  still  he  must  furnish  such  as 
the  use  of  due  care  requires ;  and  the  servant  does  not  assume  the  risk  arising 
from  defective  machinery.  Northern  Pac,  R,  Co,  v.'  Charless,  7  U.  S.  App. 
359  (9th  Cir.) ;  Morrow,  J. ,  1892. 

68.  Faulty  Construction  and  Maintenance  of  Boad-bed.— In  an  action 
for  the  aeath  of  her  husband,  an  engineer  in  defendant's  employ,  who  was 
killed  by  the  derailment  of  his  engine  by  reason  of  sand  washed  down  from 
the  mountain  side  into  the  railway  cut,  held,  that  while  the  engineer  as- 
sumed the  increased  hazard  of  his  employment,  due  to  the  fact  that  the  road 
was  constructed  through  a  moimtainous  country,  he  did  not  assume  risks 
caused  by  faulty  construction  and  maintenance  of  the  road-bed  and  track. 
Union  Pacific  Ry.  Co,  v.  O'Brien,  4U.  S.  App.  221  (8th  Cir.) ;  Shiras,  J.,  1892. 
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69.  Promise  to  Bepair  Believes  Servant  ofBisk.— Where  a  servant,  in 
oonsequenoe  of  master^s  promifle  to  repair  the  same,  continues  in  a  service 
rendered  dangerous  by  defective  macninery,  and  is  injured  in  consequence 
of  such  defects  within  such  a  period  of  time  after  the  promise  as  is  reasonable 
to  allow  for  the  performance,  fie  cannot  be  said  to  have  assumed  the  risk  and 
barred  himself  from  recovery.  Tfie  N. «/.  <fc  N.  Y,  JR.  Co,  v.  Young,  1  U.  S. 
App.  96  (2d  Cir.) ;  Wallack,  J.,  1892. 

In  Qowen  v.  Harley,  66  F.  R.  978,  061,  it  was  held  that  the  servuit,  after  being  Induced  to  remain 
in  service  by  the  master's  promise  to  repair  defective  machinery,  does  not  assume  the  risls  of 
such  defects  until  after  a  reasonable  time  to  repair  has  elapsed,  unless  the  defect  creates  such 
Imminent  danger  that  a  prudent  person  would  not  continue. 

<K).  Presumption  that  Master  has  Done  his  Duty.— An  employ^  maj 
assume,  when  directed  to  work  in  a  certain  place,  that  reasonable  care  has 
been  exercised  by  his  employer  to  see  that  the  place  is  free  from  danger,  un- 
less there  are  obvious  dangers  which  should  lead  a  reasonablyprudent  man 
to  refuse  to  work  in  the  place.  Norman  v.  Wabash  H,  Co.,  22 U.  S.  App.  505 
(6th  Cir.) ;  Tapt,  J.,  1894. 

FELLOW-fiEBYANTS,  61-97. 

Cn.  Fellow-<servant9  Master's  Duty.— A  master  is  not  liable  for  iniury  to 
a  fellow-servant  by  negligence,  if  he  has  used  reasonable  care  and  diugenoe 
in  the  selection  of  such  servants.  Hed  River  Line  v.  Cheatham,  28  U.  8.  App. 
19  (5th  Cir.) ;  Pardee,  J.,  1894. 

62.  Vice-principal  and  Special  Vice-principal  are  not.— At  oommofn 
law,  where  the  person  injured  and  the  person  inflicting  the  injury  are  fellow- 
servants  in  the  same  employment,  the  master  was  exempt  from  liabilitv  on 
the  ground  that  the  ordinary  risks  of  the  service,  including  the  risk  of  injury 
from  negligence  of  fellow-servants,  were  assumed  by  the  servant.  Tbe 
master  was,  however,  bound  to  furnish  reasonably  safe  machinery,  a  safe 
place  to  work,  and  to  employ  careful  workmen  to  assist  in  the  common 
service,  which  personal  duties  could  not  be  delegated.  If  the  master  entrusts 
the  entire  supervision  of  his  business,  or  of  a  distinct  department,  to  his 
employ^,  such  an  employ^  ma^  be  termed  a  general  vice-principal,  for 
whose  negligence  the  master  is  liable.  If  the  master  entrusts  only  the  dis- 
charge of  his  absolute  personal  duties,  such  as  the  duty  to  employ  competent 
co-workers,  to  an  employ^,  the  latter  may  be  termed  a  special  vice-principal, 
for  whose  negligence  only  in  the  discharge  of  these  absolute  personal  duties 
the  master  becomes  liable.  Minneapolis  v.  Lu/ndin,  19  U.  S.  App.  245  (ikh 
Cir.);  Sanborn,  J.,  1893. 

68.  Bridge  Carpenter  and  Employes  of  Company  under  Genenl 
Statutes  of  Kansas. — ^A  bridge  carpenter,  employed  bv  a  railroad  oompanr, 
who  is  injured  through  the  negligence  of  employ^  ot  the  compajiy  while 
assisting  in  unloading  lumber,  is  an  employe  of  the  company  within  the 
meaning  of  g  93,  o.  23,  of  the  General  Statutes  of  Kansas,  which  make  rail- 
road companies  in  that  state  liable  to  its  employ^  for  damage  done  tliem 
through  tne  negligence  of  its  agents  or  the  mismanagement  of  its  emploTes. 
Chicago,  Kansas  db  Western  R.  Co.  v.  Pontius,  157  V,  S.  209 ;  Fui^leb,  C.  J., 
1895. 

64.  Superintendent  and  Boy  are  not.— The  superintendant  of  a  coal- 
mining company  is  not  a  fellow-servant  of  a  boy  employed  in  the  mine  tA 
**  trapper."  He  stands  in  the  place  of  the  master.  Northern  Pacific  Coal  Co, 
V.  Richmond,  15  U.  S.  App.  262  (9th  Cir.);  Gilbbsit,  J.,  1898. 

65.  Bobs  and  Co-employe  are  not.— Ordinarily  the  question  of  whether 
an  injury  to  a  servant  was  caused  by  the  act  of  a  co-employe  is  a  queetion 
of  law  ;  but  where  it  appears  that  the  negligence  was  the  act  of  a  boss  wLa 
took  orders  directly  from  the  defendant,  and  that  there  was  no  intermeUiarr. 
the  court  commits  no  error  in  charging  the  jury  that  the  negligence  of  iIk? 
boss  is  the  negligence  of  the  defendant,  and  that  therefore  the  bo^  is  not  h 
co-employe.  Alaska  TreadweU  Mining  Co.  v.  Whelan,  29  U.  S.  Ann.  1  (fth 
On-.) ;  Hawlky,  J.,  1894.  *^^ 
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06.  Boss  and  Man  are. — ^A  force  of  five  men  was  employed  in  uncoupling 
and  attaching  cars.  The  force  was  under  the  orders  of  O. ,  who  directed  G. 
what  cars  to  uncouple,  and  K.  what  cars  to  couple.  K.,  in  walking  to  the  car 
which  was  to  be  attached  to  the  train  in  its  place,  caught  his  foot  m  a  switch 
and  fell  across  the  track.  As  the  train  was  moving  towards  him  he  called 
out.  The  engine  was  stopped,  but  the  rear  car,  having  been  uncoupled  by 
Q. ,  continued  moving  on,  and  passed  over  him.  In  a  suit  to  recover  damages 
for  injuries  thus  received,  hda  th&t  K.  and  O.  were  fellow-servants  and  that 
the  railroad  company  was  not  responsible  for  O.^s  negli^nce  in  not  placing 
himself  at  the  brake  of  the  uncoupled  car.  Central  Railroad  Co.  v.  Kee'jan^ 
160  U.  S.  259 ;  White,  J.  (Fuller,  C.  J.,  Field,  Harlan,  JJ.,  Dist.),  1895. 

67.  Foreman  and  One  of  his  Hands  are.— A.  was  foreman  of  a  gang  of 
laborers  employed  on  a  raOroad,  and  as  such  had  charge  of  and  superintended 
the  gang  in  putting  in  ties  and  assisting  in  keeping  in  repair  three  sections  of 
the  road.  He  had  power  to  hire  and  discharge  hands  in  a  gang  of  thirteen, 
and  had  exclusive  charge  of  their  direction  and  management  in  all  matters 
coDnected  with  their  employment.  B.  was  one  of  the  gang,  hired  by 
A.,  and  subject  as  a  laborer,  while  on  duty  with  the  gang,  to  his  authority. 
While  on  such  duty,  B.  suffered  serious  injury  through  the  alleged  negligence 
of  A.  acting  as  foreman,  in  the  course  of  his  employment,  and  sued  the  rail- 
road company  to  recover  damages  for  those  injuries.  Hddj  that  A.  was  not 
such  a  superintendent  of  a  separate  department,  nor  in  control  of  such  a 
distinct  branch  of  the  work  of  the  company,  as  would  be  necessary  to  render 
it  liable  to  a  co-employ 6  for  his  neglect ;  but  that  he  was  a  fellow-workman, 
in  fact  as  well  as  in  law,  whose  negligence  entailed  no  such  liability  on  the 
company  as  was  sought  to  be  enforced.  Northern  Pacific  Railroad  Company 
▼.  Peterson,  102  U.  S.  846 ;  Peckham,  J.,  1896. 

68.  Track  Foreman  and  Track  Hand  are.— A  trackman  was  injured  by 
a  lifting  jack  operated  by  the  boss  or  foreman  of  the  gang.  Hdd^  that  the 
latter  was  the  fellow-servant  of  the  former  and  that  there  was  consequently 
no  recovery.  Deavers  v.  Spencer,  25  U.  S.  App.  411  (4th  Cir.) ;  Simonton,  J., 
1895. 

69.  Sub-boss  and  his  Men  are.— One  whose  duty  it  is  to  direct  a  number 
of  men  as  to  the  work  they  are  to  do,  to  prop  the  roofs  of  rooms,  inspect  them, 
drill  holes  in  the  face  of  tne  rooms,  charge  them  with  powder  and  fill  them, 
but  who  is  in  turn  subject  to  the  orders  of  the  pit  boss  and  superintendent  of 
the  mine,  is  a  fellow-servant  of  the  men  he  superintends,  what  Cheer  Cool 
Co.  V.  Johnson,  12  U.  S.  App.  490  (8th  Cir.) ;  Sanborn,  J.,  1898. 

70.  Switchman  and  Section  Hands  are.— A  switchman  in  attempting  tu 
"  cut  oflF**  two  cars  from  a  freight  trsdn  ran  along  with  the  train,  stumbled 
against  a  piece  of  coke  on  the  road-bed.  and  was  injured.  Held,  that  switch- 
man assumed  the  risk  of  injuries  incident  to  his  employment,  and  that  if  the 
injury  was  due  to  the  negligence  of  the  section  men,  who  should  have  cleared 
the  lumps  of  coal  and  coke  from  the  road-bed,  there  could  be  no  recovery, 
since  they  were  fellow-servants  of  the  switchman.  Cincinnati,  N.  O.  iSb  T, 
Ptic.  Ry.  Co.  V.  Mealer,  6  U.  S.  App.  86  (6th  Cir.) ;  Saoe,  J.,  1892. 

See  North.  Pac  C.  Ck>.  y.  Richmond,  68  F.  R.  7B6. 

71.  Foreman  and  Section  Master  and  Hand  are. — In  a  collision  between 
a  hand-car  and  a  dirt-train  a  w^orkman  on  the  latter  was  injured.  Held,  that 
the  foreman  of  the  work  train  and  the  section  master  were  fellow-servants 
of  the  laborer  who  was  injured.  Thorn  v.  Pittard,  8  U.  S.  App.  597  (4th  Cir. ) ; 
GoFF,  J.,  1894. 

Thorn  t.  Smith,  Idem,  p.  610. 

72.  Foreman  and  Laborers  are  not.— The  foreman  of  a  gan^  of  men  em- 
ployed by  a  railway  in  various  work,  sach  as  driving  piles,  building 
trestles,  laying  ties,  and  building  and  tearing  down  sheds,  who  hires  and  dis- 
charges the  men,  and  directs  and  controls  all  their  movements,  is  not 
their  fellow-servant,  but  stands  in  the  place  of  the  company,  and  the  latter  is 
liable  for  the  negligence  of  the  former.  Cleveland,  C,  Ch.  <Sb  St.  L.  Ry.  Co, 
V.  Broitn,  18  U.  8.  App.  10  (7th  Cir.) ;  BUNN,  J.,  1893. 
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73.  Foreman  and  Section  Hands  are  not.— Where  the  function  of  one 
servant  is  to  exercise  supervision,  with  power  to  direct,  and  that  of  the 
other  is  to  do  the  work  under  the  direction  of  the  first,  they  are  not  fellow- 
servants.  The  plaintiff,  a  section  hand  on  the  railroad,  was  injured  by  the 
negligence  of  the  foreman.  Held  that,  though  the  rule  of  Wisconsin  differs, 
in  the  United  States  courts  they  were  not  fellow-servants.  Northern  Pticijie 
Bd,  Co.  V.  Peterseuy  4  U.  S.  App.  574  (8th  Cir.) ;  Thayer,  J.,  1892. 

74.  Foreman  and  Car-repairer  are.— A  car-repairer  bein^  a  fellow- 
servant  of  the  foreman  of  the  car  department,  the  corporation  is  not  liable 
for  an  injury  done  to  the  former  resiilting  from  the  negligence  of  the  latter. 
McOrath  v.  Texas  4r  Pac.  By.  Co.,  23  U.  S.  App.  86  (5th  Cir.) ;  ToronN,  J., 

1894. 

75.  Foreman  and  Laborer  are  not. — ^A  railroad  contractor  is  liable  for 
injuries  sustained  bv  a  laborer  by  reason  of  the  fall  of  a  trestle  negligently 
constructed  where  the  trestle  was  being  erected  under  the  superintendence  of 
a  foreman  having  full  control  of  the  work,  and  occupying  the  place  of  the 
contractors.  Such  a  foreman  is  not  the  laborer*s  fellow-servant.  Woods  v. 
Lindvall  (f),  4  U.  S.  App.  49  (8th  Cir.) ;  Caldwell,  J.,  1891. 

See  Northern  Pacific  R.  Co.  v.  Peterson,  61  F.  R.  187;  Cleveland,  C,  C.  &St.  L.  Ry.  Oo.t. 
Brown,  66  F.  R.  807  ;  Bloyd  ▼.  Railway  Co.,  68  Ark.  72. 

76.  Fireman  and  Telegraph  Operator  are.— Where  a  fireman  was  killed 
in  a  rear-end  collision  caused  by  the  failure  of  a  telegraph  operator  to  display 
a  danger  signal,  they  were  fellow-servants,  as  the^  had  the  same  object  in 
view,  viz.,  the  safe  running  of  the  trains.  Cincinnati^  New  Orleans  and 
Texas  Pac,  R,  Co.  v.  Claries  Admr,,  16  U.  S.  App.  17  (6th  Cir.) ;  Barb,  J., 
1893. 

77.  Roadmaster  and  Employe  are  not.— A  railroad  company  is  liable  for 
the  death  of  an  employe  occasioned  by  the  overturning  of  a  wrecking  car 
upon  which  he  was  employed,  because  of  the  faulty  construction  of  a 
temporary  ti*ack  constructed  by  the  roadmaster  who  had  authority  to  con- 
struct it.  The  roadmaster  in  this  matter  is  not  a  fellow-servant  of  such  em- 
ploye, and  the  company  is  liable  for  his  acts  in  an  action  to  recover  damages 
for  the  death  of  the  employe.  Atchison,  Topeka  <&  Santa  F6IL  R.  Co.  v. 
Wilson,  4  U.  S.  App.  25  (8th  Cir.) ;  Hallett,  J.,  1891. 

78.  Roadmaster    and    Train-dispatcher    are    not,   of   laaborer.-— A 

servant  who  has  charge  of  the  work  and  control  over  the  other  servants 
employed  upon  it  is  not  their  fellow-servant,  but  is  a  vice-principaL  A 
roadmaster  and  a  train-dispatcher  are  not  fellow-servants  of  an  employe 
on  a  working  train.  Northern  Pacific  R.  R.  Co.  v.  Smith,  15  U.  S.  App. 
294  (9th  Cir.) ;  Hawley,  J.,  1894. 

79.  Train-dispatoher  and  Engineer  are  not.— In  an  action  by  a  loco- 
motive engineer  against  a  railroad  company  for  injuries  received  through 
the  negligence  of  the  train-dispatcher,  field,  that  the  train-dispatcher  was 
a  vice-principal  and  not  a  fellow-servant  of  the  engineer,  both  by  the  common 
law  and  under  sec.  3  of  the  act  of  the  legislature  of  Ohio  of  April  2,  IS&O 
(H7  Ohio  Laws,  149).  Baltimore  and  Ohio  Railroad  Company  v.  Camp,  31 
U.  S.  App.  213  (6th  ar.);  Taft,  J.,  1895. 

80.  Telegraph  Operator  and  Engineer  are.— A  telegraph  operator,  who  is 
only  the  medium  through  whom  orders  from  the  train-dispatcher  are  com- 
municated to  the  engineer,  is  the  fellow-servant  of  the  engineer,  botb  at 
common  law  and  under  the  Ohio  Stat.,  sec.  3,  act  of  April  2, 1890.    Same  Case. 

81.  Laborer  on  Hand-oar  and  those  on  Freight  Train.— A  section 
hand,  riding  on  a  hand-car  fitted  with  an  imperfect  and  insufficient  br^e. 
saw  a  freight  train  bearing  down  upon  him  and  jumped  off.  He  was  severely 
injured,  and  in  an  action  against  the  railroad  company  it  was  field  that  the 
negligence  of  those  in  charge  of  the  freight  train  in  failing  to  give  warning 
of  its  approach  was  not  a  risk  assumed  by  the  plaintiff.  NoHhern  Pac.  R. 
Co.  V.  Charless,  7  U.  S.  App.  359  (9th  Cir.) ;  Morrow,  J.,  1892. 

Reversed  by  Supreme  Court,  divided  bench,  168  U.  S.  869  (1896). 


MASTER  AND   SERVANT,   IV.  441 

82.  Miister  and  Engineer  of  Vessel  are  not. — ^The  engineer  and  nuuBter  of  a 
yessel  bear  to  each  other  the  same  relation  as  the  engineer  and  conductor  of  a 
train  in  the  case  of  C.  M.  &  St.  P.  Ry.  Ck).  v.  Roes,  112  U.  S.  377,  and  the  owner 
of  the  vessel  is  liable  for  the  negligence  of  the  master  by  which  the  engineer 
was  killed.  McCullough's  Adinx.  v.  N.  Y.  <&  Norwalk  Steamboat  Co, ;  The 
Transfer  No.  4,  20  U.  S.  App.  570  (2d  Cir.) ;  Lacombe,  J.,  1894. 

83.  ITot  Engineer  and  Employe. — In  respect  to  the  duty  of  the  inspection 
of  an  engine,  the  engineer  of  the  engine  represents  the  company  and  is 
not  a  fellow-servant  of  the  employe.  Atchison,  Topeka  &  Santa  F4R.  Co.  v. 
MuUigan,  34  U.  S.  App.  1  (7th  Cir.) ;  Woods,  J.  (Jenkins,  J.,  Dist.),  1895. 

84.  Engineer  and  Telegraph  Operator. — A  telegraph  operator  may  be  in 
some  cases  the  fellow-servant  of  a  train  employe.  Northern  Pacific  R.  Co» 
V.  Charless,  7  U.  S.  App.  359  (9th  Cir.)  ;  Morrow,  J.,  1892. 

A  tel^raph  operator  at  a  station  on  a  line  of  a  railroad,  whose  duty  it  is  to  receive  from  the 
train-dispatcher  tel^raphic  orders  as  to  the  movements  of  trains  and  to  communicate  them  to 
engineers  and  conductors  of  trains  at  bis  station,  is  a  fellow-servant  of  an  engineer  of  a  train  on 
such  nUlroad,  both  at  common  law  and  imder  act  of  April  2, 1890,  %  8,  of  Ohio.  Baltimore,  etc.* 
R.  Co.  V.  Camp,  66  F.  R.  WS. 

85.  Brakeman  on  One  Train  and  Conductor  and  Engineer  on  Another 
are. — A  brakeman  on  one  of  defendant's  trains  is  a  fellow-servant  of  the  con- 
ductor and  of  the  engineer  on  another  train  of  defendant.  Baltimore  db  O. 
R.  Co.  V.  Reynold's  Admr.,  6  U.  S.  App.  75  (6th  Cir.) ;  Sage,  J.,  1892. 

See  Newport  News  and  M.  V.  v.  Howe,  69  F.  R.  868 ;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Clark 
87  F.  R 125 ;  Northern  Fac.  R.  Co.  v.  Smith,  60  F.  R.  998 ;  Bloyd  v.  Railway  Co.,  68  Ark.  74 ;  also 
srF.R.28S. 

86.  Engineer  on  One  Train,  Brakeman  on  Another.— An  en^eer  and 
fireman  running  upon  an  engine  without  any  train  attached  collided  with 
another  train  and  the  brakeman  was  injured  through  the  fault  of  the  en- 
gineer. Held,  that  they  were  fellow-servants,  and  the  company  was  not  liable 
for  injuries  to  one  of  its  employes  caused  by  the  negligence  of  a  fellow- work- 
man. Baltimore  <&  Ohio  R.  Co.  v.  Baugh,  149  U.  S.  868 ;  Brewer,  J. 
(FcTLiAR,  C.  J. ;  Field,  JJ.,  Dist.),  1893. 

New  York  &  N.  E.  R.  Co.  v.  Hyde,  60  F.  R.  194 ;  What  Cheer  Coal  Co.  v.  Johnson,  66  F.  R.  818 ; 
Gowen  ▼.  Harley,  66  F.  R.  961 ;  Little  Rock  &  M.  R.  Co.  v.  MoHeley,  56  F.  R.  1012 ;  Harley  v.  Louis- 
nlle  &  N.  R.  Co.,  57  F.  R.  146 ;  Mase  v.  N.  Pac.  R.  Co.,  67  F.  R.  286 ;  Texas  &  P.  Ry.  Co.  v.  Rogers, 
57  F.  R.  881 ;  Ftnley  v.  Richmond  &  S.  R.  Co.,  50  F.  R.  421 :  Northern  Pac.  R.  Co.  v.  Smith,  6d 
F.  R.  996 ;  McGrath  v.  Texas  P.  Ry.  Co.,  60  F.  R.  651 ;  LouisvUle  &  N.  R.  Co.  v.  Ward,  61  F.  R.  829 ; 
Canadian  Pac.  Ry.  Co.  v.  Johnson,  61  F.  R.  744  ;  Thorn  v.  Pittard,  62  F.  R.  288:  Martin  v.  Chicago 
&  Alton  Ry.  Co.,  65  F.  R.  885 ;  Baltimore  &  O.  R.  Co.  v.  Camp,  05  F.  R.  958 ;  Bloyd  v.  Rwy.  Co., 
M  Ark.  71 :  Kalleck  v.  Deering,  161  Mass.  470 ;  Nixon  v.  Selby  S.  Co.,  102  Cal.  465 ;  McNamasa  ▼. 
McDoDOUgh,  IQS  Cal.  683 ;  Cadden  v.  American  S.  B.  Co.,  88  Wise.  420 ;  Mason  v.  R.  &  D.  R.  R.  Co., 
114  N.  C.  728. 

87.  Engineery  Conductor,  and  Day-laborer.— A  common  day-laborer  in 
the  employ  of  a  railroad  company  who,  while  working  for  the  company 
under  the  order  and  direction  of  a  section  "boss,"  or  foreman,  on  a  culvert 
on  the  line  of  the  company *s  road,  receives  an  injury  by  and  through  the 
negligence  of  the  conductor  and  of  the  engineer  in  moving  and  operating  a 
passenger  train  upon  the  company's  road,  is  a  fellow-servant  with  such 
engineer  and  such  conductor,  in  such  a  sense  as  exempts  the  railroad  com- 
mny  from  liability  for  the  injury  so  inflicted.  Northern  Pacific  R.  Co.  v. 
ilambly,  154  U.  S.  349;  Brown,  J.  (Fuller,  C.  J.,  Field,  Harlan,  J  J., 
Dist.),  1894. 

Th&t  foreman  of  railroad  bridge  carpenters,  while  being  carried  on  the  company^s  train  to  his 
place  of  work,  is  not  a  fellow-servant  of  the  conductor.  Northern  Pacific  R.  v.  Beaton,  64  F.  R. 
583.  That  trainmaster,  a  yardmaster,  and  a  conductor  are  fellow-servants  of  a  brakeman. 
3fartin  ▼.  Chicago  &  A.  R.  Co.,  05  F.  R.  384.  That  engineer  is  the  fellow-servant  of  a  railroad  tele- 
graph operator,  out  not  of  a  train-dispatcher  who  controlled  the  movements  of  all  trains  on  one 
divBion  of  a  railroad.    Baltimore  &  Ohio  R.  Co.,  65  F.  R.  058. 

88.  Yard  Clerk  and  Engineer  are. — A  yard  clerk  and  an  engineer  are  fel- 
low-eervants,  and  the  clerk  cannot  recover  damages  from  a  railroad  company 
for  injuries  due  to  negligence  of  an  engineer.  New  York  <Sb  New  Englavid 
R.  Co.  V.  Hyde,  5  U.  S.  App.  443  (1st  Cir.) ;  Putnam,  J.,  1893. 

Engineer  and  Brakeman.— A  railroad  train  was  hy  accident  hroken 
into  two  parts  in  the  night.    By  the  rules  of  the  company  the  engineer  be-> 
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came  conductor  of  the  forward  part  of  the  train.  The  conductor  sent  for* 
ward  one  of  his  brakemen  from  the  rear  part  of  the  tram,  and  he  was  injured. 
Held,  the  brakeman  and  engineer  are  fellow -servants,  as  the  brakeman  was 
not  under  the  engineer's  direction.  Newport  News  db  Miss,  Valley  Co.  t. 
Howe,  6  U.  S.  App.  172  (6th  Cir.);  Taft,  J.,  1892. 

90.  Engineer  and  Brakeman  not  in  Same  Employ.— An  engine  of  de- 
fendant was  engaged  in  the  business  of  the  company  in  delivering  coal  from 
the  main  line  to  a  coal  company.  While  engaged  in  coupling  cars,  a  brake- 
man  exclusively  in  the  employ  of  the  coal  company  was  injured  by  the  start- 
ing of  a  train  of  coal  cars  oy  the  negligence  of  the  engineer.  As  the  brake 
man  was  exclusively  in  the  employ  of  the  coal  company,  the  engineer  of 
the  railroad  company  was  not  his  fellow-servant.  Central  Railroad  Co.  of 
N  J.  V.  Stoermer,  1  U.  S.  App.  276  (2d  Cir.);  Laoohbe,  J.,  1892. 

91.  Conductor  is  Vioe-prinoipal.— Railroad  service  is  divided  into  depart- 
ments :  the  heads  of  such  departments  are  vice-principals ;  a  train  of  cars  is 
such  a  department ;  the  conductor  of  such  tram  is  a  vice-principal-  of  the 
railroad  company ;  and  for  his  negligence  the  company  are  liable.  Northern 
Faeijic  R.  R,  Co.  v.  Beaton^  29  U.  S.  App.  88  (9th  Cir.);  Gilbert,  J.,  1891 

92.  Conductor  and  Brakeman.— Where  a  brakeman  was  injured  by  the 
negligence  of  a  conductor  having  complete  charge  of  the  train,  by  stiurting 
the  train  before  the  brakeman  had  gained  a  place  of  safety,  the  railway  com- 
pany is  liable,  and  the  brakeman  and  conductor  are  not  feUow-servants. 
Canadian  Pacific  Ry.  Co,  v.  Johnston,  26  U.  S.  App.  85  (2d  Cir.);  Shipmak, 
J.,  1894. 

iK,  Conductor  and  Fireman  on  DifEbrent  Trains  are.— Where  a  con- 
ductor of  a  construction  train  left  a  switch  open,  into  which  a  passenger  train 
belonging  to  the  same  company  ran  and  its  fireman  was  killed,  the  conduc- 
tor was  a  fellow-servant  of  the  fireman  and  was  not  performing  one  of  the 
absolute  personal  duties  of  the  company  as  vice-principal.  St.  Louis,  Iron 
Mi.  iSb  Southern  Ry,  Co.  v.  iVeedfcam,  227  U.  S.  App.  227  (8th  Cir.);  Sanborn, 
J.,  1894. 

94.  Conductor  and  Head  Brakeman— The  chief  brakeman  and  conductor 
of  a  freight  train  are  co-servants,  under  §  3753  of  the  Compiled  Laws  of 
Dakota.  Northern  Pac,  Ry,  Co,  v,  Hogan,  27  U.  S.  App.  184  (8th  Cir.); 
Thayer,  J.,  1894. 

95.  Conductor  and  Brakeman.— The  proximate  cause  of  a  collision  was  the 
negligence  of  a  conductor  and  engineer.  Tlie  conductors  were,  by  the  rules 
of  the  company,  held  responsible  for  the  strict  performance  of  duty  bv  the 
men  engaged  witli  them.  A  brakeman  on  that  train  was  injured.  Hddy  the 
conductor  and  brakeman  were  not  fellow-servants,  and  the  company  was  re- 
sponsible. Northern  Pac.  Ry,  Co,  v.  Cavanaugh,  10  U.  S.  App.  197  (8th  Cir.) ; 
Sanborn,  J.,  1892. 

96.  Conductor  and  Fireman.— The  conductor  of  a  railroad  train  is  a  co- 
servant  of  a  fireman  on  another  train  belonging  to  the  same  railroad.  Korih- 
em  Pac.  R,  Co,  v.  Mase's  Admx.,  27  U.  S.  App.  238  (8th  Qr.) ;  Sanborn,  J., 

1894. 


97.  Engineer  and  Brakeman  and  Fireman— Conductor  and 
man. — A  servant  who  has  charge  of  the  work  and  control  over  other  ser- 
vants is  not  a  fellow-servant,  but  a  vice-principal.  Held,  tliat  an  engineer 
and  a  brakeman  were  fellow-servants  of  plaintiff,  a  fireman,  but  that  the 
conductor  was  a  vice-principal.  Union  Pacific  Ry.  Co.  v.  Novak,  15  U.  S. 
App.  400  (9th  Cu-.) ;  Hawlky,  J.,  1894. 

Contributory  Neqlioence,  98-101. 

98.  Bars  Becovery,  even  when  Master  is  Negligent  also.— A  servant 
not  in  the  exercise  of  due  care  cannot  recover  against  his  master,  even 
though  the  injury  was  caused  through  the  negligence  of  the  master  in  not 
supplying  proper  machinerv.  Northern  Pac,  R,  Co,  v.  CJiarless,  7  U.  S.  App* 
859  (9th  Cir.);  MoRROW,  J.*,  1892. 


MA8TBK  AND   SERVANT,  IV. — MECHANICS'   LIENS.  443 

W.  Contributory  Negligence— Pellow-servants.— A  switchman  was  in- 
jured by  reason  of  a  hole  in  the  track.  The  defence,  in  addition  to  a  general 
denial,  set  up  contributory  negligence  and  that  the  injury  was  caused  bjr  a 
fellow-servant.  Held,  though  the  section  man  who  left  the  hole  worked  in 
the  same  yard  as  the  plaintiff  and  for  the  same  master,  the  question  was 
properly  left  to  tlie  jury  without  reference  to  the  responsibility  of  fellow- 
servants.  Louisville  <&  Nashville  By.  Co,  v.  Ward,  18  U.  S.  App.  683  (7th 
Cir.);  Woods,  J.,  18M. 

If  a  person  is  employed  to  do  any  of  the  duties  of  a  master,  he  is  not  a  fellow-servant.    Alaska 
T.  Q.  mTCo.  ▼.  Whelan,  84  F.  R.  464. 

100.  Ck>ntribntory  Negligence. — Where  the  servant  was  fall-tender,  and  it 
was  his  duty  to  put  the  proper  turns  of  rope  around  the  drum  while  it  was 
stationary,  and  to  let  out  and  receive  the  slack  while  lowering  the  boat's 
stage.  While  the  engine  was  running  and  drum  in  motion  he  attempted  to 
throw  the  turns  off  the  drum  and  was  injured.  Though  the  engineer  was  a 
young  boy,  the  servant's  own  negligence  was  the  sole  cause  oi  his  injury. 

The  Whisper  (i?),  3  U.  S.  App.  618  (5th  Cir.);  Pardee,  J.,  1893. 

. 

101.  Incompetence  of  Fellow-servant.— In  an  action  by  a  sailor  for  dam- 
ages for  personal  injuries  caused  by  incompetence  of  a  fellow-servant,  a 
winchman,  when  the  evidence  shows  that  the  winchman  had  himself  in- 
formed the  sailor  of  hlB  deafness  and  requested  him  to  give  signals  louder, 
and  that  the  winchman's  carelessness  had  previouslv  caused  the  breaking  of 
some  barrels,  it  is  a  propter  question  for  the  jury  to  aetermine  whether  or  not 
the  sailor  was  justified  in  believing,  until  the  accident,  that  the  winchman 
was  competent  to  perform  his  duties,  and  an  instruction  that  plaintiff's  con- 
tinuing me  work  after  information  that  winchman  was  incompetent  would 
prevent  reoovery,  was  properly  refused.  New  York  and  Texas  Steamship  Co. 
▼.  Anderson,  1  U.  S.  App.  176  (2d  Cir.);  Per  Cur.,  1892. 

MATE. 

See:  Navy,  5. 


MATEBIAL-MEN. 

See :  Mechanics*  Liens,  8,  96. 

MATUBITY. 

See :  Bonds,  13. 

MAXIMS. 

See :  Equity,  49-51. 

MECHANICAL  EQUIVALENT. 

See :  Patents,  58, 185, 186. 

MECHANICS'  UENS,  26. 

1.  Is  a  Statutoiy  Right. — ^A  mechanic's  lien  is  not  created  by  contract,, 
but  by  statute.  It  is  for  the  use  of  the  materials,  work,  and  labor  furnished 
under  the  contract,  and  the  contract  is  presumably  entered  into  in  view 
of  the  statute.  Van  Stone  \,  Stilltoell  db  Bierce  Mfg,  Co.,  143  U.  S.  128; 
Lamar,  J.,  1891. 

2.  Statutory  Bight  Construed— Nebraska.—The  statute  of  Nebraska,  §  3, 
chap.  54,  Comp.  Stat.,  p.  568,  provides  that  a  material-man *s  lien  shall  attach 
**  from  the  commencement  of  such  labor  or  the  furnishing  such  materials  '*  as 
constitute  the  ground  of  the  lien,  provided  the  lienor  make  an  account  of  the 
materials  or  labor  furnished  and  nle  the  same  in  the  office  of  the  register  of 
deeds  *'  within  four  months  of  the  time  of  performance,"  etc.  Held,  that  the 
lien  attaches  from  the  commencement  of  the  act  of  furnishing  materials,  and 
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that  where  these  were  furnished  between  Sept.  11  and  Nov.  21,  and  the  claim 
was  filed  March  19  following,  the  lien  attached.  Courtney  v.  Inimr,  Co, 
of  N.A.y4^  U.  S.  App.  140  (8th  Cir.);  Shibas,  J.,  18»2. 

B.  Persons  Entitled  to  a  Lien—MateriaXomen.— A  material-man  fur- 
nished pip^  to  a  water  company,  which  were  laid  in  the  streets.  Having 
brought  suit  to  foreclose  a  mechanic*s  lien  filed  against  the  property,  it  was 
held,  under  Rev.  Stat.  Wis.,  §  3314,  that  the  material-man  was  entitled  to  a 
lien  on  the  entire  plant  of  the  water  company,  including  piping  laid  in  the 
streets  and  its  interest  in  the  premises,  and  that  the  plajit  and  franchL«ie 
might  be  sold  as  an  entirety.  Oconto  Water  Co,  v.  National  Foundry  A  P. 
TT.  L.,  18  U.  S.  App.  380  (7th  Cir.);  Per  Cue.,  1898. 

4.  Who  Entitled  to— Kentucky.— The  act  of  legislature  of  Kentucky  of 
March  20,  1876,  ^ving  a  prior  lien  to  those  who  render  services  as  employes 
in  carrying  certain  industries,  does  not  give  a  lien  to  a  contractor  who  hired 
and  paid  laborers  on  his  own  account,  as  he  was  entitled  to  a  lien  under  an 
act  of  March  27th,  1888,  if  he  had  taken  the  proper  proceeding.  The  supply- 
man  has  a  lien  only  for  supplies  actually  used  in  operating  the  road  under 
the  act  of  1876,  and  a  lien  for  these  was  properly  allowed,  while  it  was 
denied  for  materials  used  in  construction,  as  ttie  act  of  1888  had  not  been 
strictly  complied  with.  Rosser  v.  Kentucky  Union  By,  Co,,  6  U.  8.  App. 
186  (6th  Cir.);  Jackson.  J.,  1892. 

5.  Attorney  has  None  for  Services. — Legal  or  other  services  rendered  to 
contractor  or  sub-contractor  in  acquiring  rights  of  way  for  a  railroad  are 
not  claims  for  '*  labor  "  done,  within  the  meaning  of  Ky.  Lien  Act  of  March 
14,  1888  (sees.  2492-^,  Barbour  &  Carroll's  Stats.,  1894).  Richmond  & 
Irvine  Const,  Co.  v.  Richmond,  Nicholasville,  Irvine  <ft  BeattyvUle  R,  iJ,  Co,, 
31  U.  S.  App.  704  (6th  Cir.);  Lurton,  J.,  1895. 

6.  Liens  as  against  Mortgages. — No  lien  dependent  upon  a  contract  would 
be  effectual  against  mortgages  or  the  liens  of  contractors  or  sub-contractors 
created  by  the  lien  statute,  and  the  filing  of  a  lien  notice  is  the  full  equiva- 
lent of  a  stated  account.    Same  Case. 

7.  Is  Equitable  and  Arises  when  Work  Begins— Kentucky.— Under 

the  statute  of  Kentucky  of  IVIarch  14, 1888,  Gen.  Laws  1887-8,  vol.  1,  p.  99, 
c.  1291,  sees.  2492-5,  of  Barbour  &  Carroll's  revision  of  1894,  a  lien  originators 
with  the  beginning  of  the  work  or  the  delivery  of  materials ;  it  does  not 
originate  in  a  contract  for  a  lien,  but  arises  out  of  the  statute  independently 
of  any  agreement  for  a  lien,  is  based  upon  the  equity  in  paying  for  work 
done  or  materials  furnished,  is  inchoate  until  it  is  perfected  by  compli- 
ance with  the  statute,  and  is  lost  utterly  if  those  acts  required  for  its  com- 
pletion be  not  done  within  the  time  and  in  the  manner  reqitired  by  the 
statute.  Central  Trust  Co.  of  N.  Y.  v.  Richmond,  NicholasviUcy  Irvine  d 
BeattyHlle  R.  R.  Co.,  31  U.  S.  App.  675  (6th  Cir.);  Lurton,  J.,  1895. 

6. '  "  Sixty-day  Limit "  Defined.— Under  sec.  8  of  the  Kentucky  Lien  Act 
of  March  14,  1888,  each  claimant  must  file  liis  claim  within  sixty  da3r8  after 
the  last  day  of  the  last  month  in  which  he  performed  any  labor  or  furnished 
any  materials ;  and  lien  claims  registered  in  the  county  clerk's  ofiSoe  before 
the  completion  or  abandonment  of  the  work  by  the  contractor  or  sul^con- 
tractor  last  engaged  on  the  work  are  not  prematurely  filed.    Same  Case. 

9.  Lienors  Must  All  be  Parties— Kentucky.— In  view  of  the  limitation 
in  the  Kentucky  statute,  upon  the  aggregate  amount  of  liens  enforcible 
against  an  owner  who  has  a  contract  for  the  whole  work,  and  of  the  pro- 
vision that,  if  the  liens  exceed  the  contract  price,  the  original  contract  price 
shall  be  distributed  pro  rata  among  such  lienors,  it  is  evident  that  all  lienors 
should  be  parties  to  any  suit  of  the  kind  where,  by  reason  of  the  excess  of 
liens  over  the  contract  price,  a  pro  rata  distribution  must  be  made.  Same 
Case. 

10.    Pro  Rata— Overpayment  of— Kentucky.— Under  the  Kentucky  Lien 
Act  of  March  14, 1888,  where  the  total  liens  filed  exceed  the  original  contract 
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amonnt,  and  payments  have  been  made  to  a  contractor  in  excess  of  his  pro 
rata  share,  the  amount  he  shall  receive  on  the  final  pro  rata  distribution  is 
calculated  uix>n  the  basis  of  his  entire  claim,  and  not  upon  the  balance  due 
him.  And  jiay  ments  made  by  the  owner  directly  to  a.  su  o-contractor  operate 
as  a  discharge,  to  that  extent,  of  the  liability  of  the  property  for  liens,  pro- 
vided such  payments  are  not  in  excess  of  the  pro  rata  amount  due  such  sub- 
contractor.   Same  Case, 

11.  Payment  of  Claims  in  Excess  of  Lien.— Monthly  estimates  were 
made  by  the  R.  R.^s  chief  engineer  of  work  done  and  materials  furnished  by 
sub-contractors,  and  the  contractor,  in  many  instances,  paid  on  such  esti- 
mates 90  per  cent,  thereof.  The  contracts  of  the  sub-contractors  were  entire 
contracts,  to  do  so  much  work  and  furnish  so  much  material  for  a  given 
sum.  It  was  hdd  that  these  sums  were  but  partial  payments  upon  the 
amounts  due  or  to  become  due  on  the  sub-contractors'  entire  contracts,  and 
that  as  a  partial  ^yment  by  the  contractor,  who  was  personally  obligated 
to  pay  the  whole,  it  should  be  treated  as  a  payment  upon  that  proportion  of 
the  sub-contractors'  claims  in  excess  of  that  secured  by  the  lien.  Sam^ 
Case. 

12.  Taking  Bonds  does  not  Discharge  Lien— Kentucky.— The  fact 
that  some  sub-contractors  received  some  of  the  bonds  paid  by  a  railroad 
company  to  the  principal  contractor,  and  that  others  received  the  proceeds 
derived  from  sales  of  such  bonds  by  the  contractor,  does  not  affect  the  rule 
of  distribution  under  the  Kentucky  Lien  Act.  If  the  sub-contractors  took  pay 
in  bonds  at  an  agreed  value  instead  of  money,  this  ought  not  to  operate  as  a 
discharge  of  their  liens  to  any  greater  extent  than  a  like  payment  in  money. 
Same  Case. 

18.  What  Bonnd  by— Wisconsin.- In  Wisconsin,  the  property  of  a  gtutsi- 
public  corporation  is  subject  to  the  general  lien  laws,  and  tne  possession  of 
the  premises  under  a  contract  with  a  municipality  for  conveyance  is  an  in- 
terest sufficient  for  a  lien.  Oconto  Water  Co.  v.  National  Foundry  6b  Pipe 
Works,  L.,  18  U.  S.  App.  880  (7th  Cir.);  Per  Cur.,  1893. 

14.  Sub-contractor's  Lien. — ^Where  a  sub-contractor  expressly  or  impliedly 
agrees  that  the  contract  price  may  be  paid  to  the  principal  contractor  alone, 
and  expressly  or  impliedly  undertakes  to  look  to  him,  such  conduct  operates 
as  an  estoppel  and  prevents  the  enforcement  of  the  lien  of  the  sub-contractor ; 
but  when  this  is  not  the  case,  and  there  is  nothing  to  indicate  that  the  con- 
tractor received  the  money  as  agent  for  the  subnoontractor,  the  latter  may 
hold  liable  tiie  contractor  who  employed  him,  and  also  have  a  lien  on  the 
owner's  property.    Same  Case, 

15.  Snb-contractor's— How  Secured.— A  contractor  must  deal  directly 
with  the  company  to  secure  a  lien  for  his  work  or  material,  and  a  sub-con- 
tractor can  only  secure  a  lien  if,  at  the  time  that,  or  after,  he  serves  notice 
of  his  claim  upon  the  company,  the  company  owes  money  to  his  principal 
on  the  contract  that  his  sub-contract  has  helped  to  perform.  (Acts  of  Tenn. 
1883,  c.  220.)  Central  Trust  Co.  of  N.  Y.  v.  Bridges,  16  U.  S.  App.  115  (6th 
Cir.);  Tapt,  J.,  1893. 

16.  Sub-contractors— Kentucky  Statute.— The  language  of  the  Kentucky 
act,  that  "  all  persons  who  perform  labor,  or  who  furnish  materials  by  con- 
tract, express  or  implied,  with  the  owner  or  owners  or  by  sub-contract  there- 
under," cannot  be  intended  to  make  the  lien  of  a  sub-contractor  a  subrogated 
one,  taking  simply  the  place  of  the  contractor.  The  words,  "  by  sub-contract 
thereunder,"  should  be  construed  as  limiting  the  person  who  could  obtain  a 
sub-contractor's  lien.     Central  Trust  Co.  v.  Richmond,  etc,  Ry,,  supra. 

17.  Liens  of  Contractor  and  Sub-contractor  Independent.— The  clear 
purpose  of  the  Kentucky  statute  was  to  make  the  liens  of  the  contractor 
and  sub-contractor  indei>endent,  direct  liens,  limited  only  by  the  amount  of 
the  original  contract  price,  which  in  total  amount  they  may  not  exceed. 
The  lien  of  the  sub-contractor  does  not  spring  out  of  the  lien  of  the  con- 
tractor, and  is  not  subordinate  thereto.    Being  a  direct  h^  its  existence 
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does  not  depend  upon  the  existence  or  non-existence  of  a  contractor's  lien, 
nor  will  the  waiver  of  a  lien  by  a  contractor  affect  the  sub-contractor's  lien. 
Same  Case, 

18.  Contractor  Deals  with  Owner— Sub-contractor  with  Contractor. 
— ^Under  the  Lien  Act  of  Kentucky  a  contractor  is  one  who  does  work,  or 
furnishes  material  for  the  owner  upon  a  contract,  and  a  sub-contractor  is 
one  who  contracts  under  and  with  the  principal  contractor.    Satne  Cast, 

19.  Contractor's  and  Sub-contractor's  Priority— Tennessee.— Under  the 
Tennessee  Railroad  Lien  Act  of  1883,  a  sub-contractor's  lien  is  not  dependent 
upon  the  principal  contractor's  having  i>erfected  his  lien.  It  is  independent 
of,  and  superior  to,  his  lien,  and  is  limited  only  by  the  amount  due  to  the 
principal  contractor  at  the  time  of  service  of  notice  by  the  sub-contractor  on 
the  railway  company  ;  and  the  assignee  of  a  principal  contractors  lien  is 
Tunior  to  the  sub-contractor  who  has  perfected  his  statutory  lien.  Central 
Trust  Company  of  N.  Y,  v.  Condon,  81  U.  S.  App.  887  (6th  Cir.) ;  Taft,  J., 
1895. 

20.  How  Waived. — ^Lien  laws  do  not  in  general  create  a  lien  in  favor  of  one 
who  accepts  in  full  a  different  security  at  the  time  the  contract  or  agree- 
ment is  made,  or  who  has  entered  into  any  other  agreement  which  mani- 
festly indicateis  a  clear  intention  to  waive  the  benefit  of  the  statutory  lien. 
Central  Trust  Co,  v.  Richmond^  etc,  R.  JR.  Co.,  supra. 

21.  How  Waived. — ^Though  a  construction  company  had  a  contract  with  a 
railroad  company  in  Kentucky  for  building  its  road,  and  for  payment  in 
such  securities  as,  when  accepted,  would  be  inconsistent  with  the  retention  of 
a  statutory  lien,  yet  it  had  an  inchoate  lien  from  the  time  it  began  work  or 
delivered  material,  which  was  only  waived  when  the  railroad  company 
complied  with  its  agreement  and  gave  the  security  or  made  the  payment 
contracted  for.    Same  Case, 

22.  Not  Waived  by  Note— Missouri.- It  is  settled  law  in  Missouri  that  a 
contractor  does  not  waive  his  right  to  file  a  mechanic's  lien  by  receiving 
from  the  owner  of  the  building  a  promissory  note  for  the  amount  due, 
payable  at  a  time  beyond  the  expiration  of  the  period  within  which  he  is 
required  to  fill  his  hen  ;  but,  within  the  period  within  which  suit  must  be 
brought  to  enforce  the  lien,  the  taking  of  the  note  merely  suspends  the 
right  of  action.  Van  Stone  v.  StilltoeU  <fc  Bierce  Mfg.  Co,,  142  U.  S.  128; 
Lamar,  J.,  1891. 

28.  Waived  by  Accepting  Bonds  and  Stock  of  the  Company.— The 
agreement  of  the  contract  company  to  accept  in  payment  for  work  and 
materials  the  bonds  of  the  railroad  company  secured  by  mortage,  and 
shares  of  its  capital  stock,  was  an  agreement  to  take  a  security  which,  when 
actually  accepted,  would  be  inconsistent  with  the  retention  of  a  mechanic  s 
lien ;  and  to  the  extent  tliat  payment  was  made  and  accepted  in  the  bonds 
and  shares,  the  debt  to  the  construction  company  was  satisfied  and  the 
meclianic's  lien  waived.    Supra, 

24.  Waived  only  by  Pul  filled  Contracts.— A  contract  for  a  security  in- 
consistent with  the  intention  that  a  mechanic's  lien  should  exist  will  eene^ 
ally  be  held  a  waiver  of  the  statutory  lien ;  but  though  the  owner  obligate 
himself  to  give  a  security  inconsistent  with  the  intention  that  a  mechanic's 
lien  should  exist,  or  though  the  contract  be  to  pay  in  land  or  other  specific 
property,  yet  if  the  owner  fail  to  fulfil  the  agreement  thereunder,  it  wUl 
not  be  taken  as  an  agreement  to  waive  the  lien  in  case  the  payment  is  not 
made  as  provided  for,  or  the  security  be  not  given  according  to  the  obliga- 
tion of  the  owner.    Same  Case. 

25.  Construction  of  Statute— Michigan.— Construing  section  1  of  the  act 
of  June  18,  1885,  Public  Acts  of  Micliigan  of  1885,  No.  216,  it  is  held  that  the 
words,  **  other  structure,"  cannot  reasonably  include  a  railroad,  so  as  to  give 
to  those  furnishing  material  a  lien  upon  it.  Pennsylvania  Steel  Co.  v.  E, 
J.  Potts  S.  <fc  L.  Co.,  22  U.  S.  App.  537  (6th  Cir.) ;  Severens,  J.,  18»4. 
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2(k  Extent  of  Iden  in  Favor  of  Material-men— Alabama.-— Under  §  3018 
of  the  Code  of  Alabama,  a  lien  in  favor  of  material-men  extends  to  buildings 
or  other  improvements  put  on  the  land,  and  also  to  the  land  to  the  extent 
of  all  rieht,  title,  and  interest  of  the  owner  or  proprietor.  De  La  Vergne 
Befrig.  Machine  Co.  v.  Montgomery  Brewing  Co,,  18  U.  S.  App.  405  (5th 
Cir.);  TouLMiN,  J.,  1893. 

MEMORANDA. 

See :  Evidence,  179. 

MEMOBY. 

See :  Refreshing :  Evidence,  176-178. 

MEI9TAL  SUFFEBING. 

See :  Carriers,  26. 
Damages,  39-40. 

MEBGEB. 

See :  Foreclosure,  9. 

MEXICAN  GRANTS. 

See :  Ck>URT  of  Privatb  Land  Cladib. 
Public  Lands,  100. 

MEXICO. 

See:  Treaties  of:  Evidencb,  49. 

MICHIGAN. 

See :  Chattel  Mortgages,  11. 
Constitutional  Law,  41. 
Corporations,  19,  88, 101. 
Exceptions,  17. 
Liens,  11. 

Mechanics'  Liens,  25. 
Public  Lands,  55,  66,  97. 
States,  1. 

Statute  op  Frauds,  9. 
Statutes,  68-59. 

MILEAGE. 

See :  District  Attorney,  7-10. 
Interstate  Commerce,  14, 
Marshals,  6-7. 

Navy,  4. 

MHJTABY  POST. 

See :  Contracts,  25. 

MTT.TTABY  WABBANT. 

See :  Public  Lands,  140. 

MINES  AND  MINING^  28, 

See  also  :  Dower,  4. 

Injunction,  11. 
Public  Lands,  82-86. 
Railroads.  31-32. 


448  KiNSS  Asjy  mining. 

1.  Boundary  Lines  of.  Defined.— The  side  lines  of  a  lode  claim  underRev. 
Stat.,  §  2322,  are  those  which  run  on  each  side  of  the  vein  or  lode,  not  more 
than  300  feet  from  the  middle  of  such  vein,  but  a  line  which  creeses  it  is  an 
end  line.  King  v.  Amy  A  Silversmith  Mining  Co.,  152  U.  S.  222 ;  Field,  J., 
1894. 

2.  CoiLrt  Cannot  Belooate  Idnes.—When,  in  making  the  location  of  a 
lode  claim,  the  claimant  calls  the  longer  lines,  which  cross  the  vein,  side  hues, 
and  the  shorter  lines,  which  do  not  cross  it,  end  lines,  the  Supreme  Ck)uit 
will  disregard  the  mistake  of  the  locator,  in  the  designation  of  the  side  and 
end  lines,  and  will  hold  the  locator  to  the  lines  properly  designated  by  him, 
as  it  cannot  relocate  them  for  him.    Same  Case, 

8.  Union  of  Two  Veins. — An  action  of  ejectment  was  brought  by  a  min- 
ing company  to  recover  possession  of  a  vein  of  ore  which  defendants  had 
taken  possession  of  about  800  feet  below  the  surface  of  the  earth.  The 
defendants  claimed  that  they  were  the  owners  of  the  vein  at  this  point  and  en- 
titled to  its  possession  by  virtue  of  their  ownership  of  a  vein  which  there  inter- 
sected the  plaiutifT^s  vein.  It  was  held  that  the  trial  court  properly  instructed 
the  jury  tnat,  although  the  mining  company's  location  was  older  than  the 
defendant's,  what  they  were  required  to  say  was  whether,  upon  all  the  testi- 
mony submitted,  the  two  veins  involved  crossed  each  other  or  united  into 
one.  If  the  two  veins  united,  the  mining  company,  under  g  2386  of  the  Rer. 
Stat,  of  the  U.  S.,  would  be  entitled  to  aU  the  ore  in  the  vein  below  the  jwint 
of  union,  whereas,  if  they  crossed  each  other,  the  defendant  would  be  entitled 
to  the  vein.  Little  Josephine  Mining  Co.  v.  PuUerton,  19  U.  S.  App.  190 
(8th  Cir.);  Sanborn,  J.,  1893. 

4.  Only  300  Feet  Patentable.— The  land  department  has  no  oathoritr  to 
issue  a  patent  for  a  greater  width  of  land  than  three  himdred  feet,  and  a 
patent  issued  in  excess  of  that  amount  is  void.  Lakin  v.  Roberts^  7  U.  S. 
App.  539  (9th  Cir.) ;  McKenna,  J.,  1893. 

6.  Conflicting  Claims— Boundaiies.— The  constructions  put  upon  Rer. 
Stat.,  §  2322,  as  applied  to  locations  made  in  the  form  of  a  parallelc^ram, 
cannot  be  extended  to  locations  of  any  other  shape.  But  where  a  lode,  the 
apex  of  which  is  within  the  parallelogram,  turns  and  crosses  a  side  line, 
that  side  line  will  be  treated  as  an  end  line,  so  far  as  concerns  the  rights  of 
the  locator  to  work  the  lode.  Tyler  Mining  Co.  v.  Lcui  Chance  Mining 
Co.,  7  U.  S.  App.  463 ;  Hawlky,  J.,  1893. 

The  points  decided  in  this  case  were  restated  and  affirmed  on  appeal  from  a  neoond  trial  of  the 
same  action  In  Last  Chance  Mining  Co.  et  al.  v.  Tyler  Min.  Co.,  61  F.  R.  667. 

6.  Claims— Prior  Locator  Prevails.— Where  there  is  a  conflict  between 
the  claims  of  two  locators  to  work  a  lode  from  the  line  where  its  passes  from 
one  location  to  another,  the  claims  of  the  prior  locator  prevails.    Same  Case. 

7.  Side  Lines — ^End  Lines. — ^When  the  course  of  a  mineral  vein  is  across 
a  claim,  instead  of  in  the  direction  of  its  length,  the  side  lines  of  the  location 
of  the  claim  become,  in  the  law,  the  end  lines,  and  the  end  lines  become 
the  side  lines.  Last  Chance  Mining  Co.  v.  J)fler  M.  Co.,  157  U.  S.  683 ; 
Brewer,  J.,  1895. 

8.  Location  of  Apex. — ^The  top  or  apex  of  a  vein  must  be  within  the  bound- 
aries of  the  claim,  in  order  to  enable  the  locator  to  perfect  his  location  and 
obtain  title ;  but  this  apex  is  not  necessarily  a  pomt,  but  often  a  line  of 
^eat  length,  and  if  a  portion  of  it  is  found  within  the  limits  of  a  claim,  that 
IS  sufficient  discovery  to  entitle  the  locator  to  obtain  title.  Larking.  Uptoii, 
144  U.  S.  19  ;  Brewer,  J.,  1892. 

9.  "  Known  Vein  " — Defined.— ^The  term  **  known  vein,"  as  used  in  Rev. 
Stat.,  §  2338,  refers  to  a  vein  or  lode  whose  existence  is  known  as  contra- 
distinguished from  one  which  has  been  appropriated  by  location.  Iro^ 
Silver  Mining  Co.  v.  Mike  <fc  Starr  Gold  4r  Suver  Mining  Co.  (No.  f),  143  U.  S. 
894 ;  Brewer,  J.  (Field,  Harlan,  Brown,  JJ.,  Dist.),  1892. 

Kansas  City,  Ft.  S.  &  M.  R.  Co.  ▼.  Stoner,  61  F.  R.  66S. 
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10.  Description  of  Territory. — The  territory  tliat  may  be  granted  from  a 
mining  location,  or  that  may  be  obtained  by  a  judgment  of  the  court,  is 
not  in  any  sense  actually  excluded  from  the  lines  of  the  location,  but  may 
be  properly  described  still  as  within  such  lines.  Mollie  GHbson  Con,  Min- 
ing A  Milling  Co.  v.  Thatcher,  12  U.  S.  App.  676  (8th  Cir.) ;  Caldwell,  J., 
1833. 

11.  Minerals  as  Afiecting  Homestead  Bights.— A  patent  issued  to  a 
settler  under  the  homestead  or  pre-emption  laws  is  not  void  or  even  voidable, 
b^  reason  of  the  mere  fact  that  the  land  conveyed  contained  valuable  mines. 
Titles  resting  upon  patents  from  the  government  cannot,  subsequent  to  the 
issuance  thereof,  be  vitiated  by  the  discovery  of  minerals.  Northern  Pac. 
R.  R.  Co.  Y.  Sanders,  7  U.  S.  App.  47  (9th  Cir.) ;  Hanford,  J.,  1892. 

8ee  Korthern  Pac.  R.  R.  Co.  v.  Cannon,  54  F.  R.  8j2. 

13.  Town  Site  Patent— Mineral  Lands  Excepted  from.— In  o]:der  to 
except  mineral  lands  from  the  operation  of  a  town  site  patent,  the  lands 
must  not  only  contain  minerals,  but  at  the  time  the  town  site  patent  takes 
effect,  it  must  be  known  that  they  are  valuable  for  mining  purposes.  Dower 
V.  Richards,  151  U.  S.  658  ;  Gray,  J.,  1894. 

13.  Possession  is  G-ood  against  an  Intruder.— The  contention  that  the 
complaint  did  not  aver  a  discovery  of  a  vein  or  lode  prior  to  the  location 
under  which  the  plaintiffs  in  error  claim,  is  wholly  without  merit.  Like- 
wise is  the  contention  without  merit  that  the  discovery  under  which  the 
defendant  in  error  claims  was  of  only  one  vein.  Possession  alone  is  adequate 
against  a  mere  intruder  or  trespasser,  without  even  color  of  title,  and 
specially  so  against  one  who  has  taken  possession  by  force  and  violence. 
Haws  V.  Victoria  Copper  Mining  Co.,  160  U.  S.  303 ;  White,  J.,  1895. 

14  Construction  of  Statute. — Section  2322  of  the  Hev.  Stat,  confers  upon 
owners  the  right  to  follow  a  lode  outside  of  the  side  lines  of  a  location  when 
the  apex  of  the  lode  lies  within  the  boundaries  of  the  location.  Held,  that 
the  section  does  not  limit  the  exercise  of  that  right  to  cases  where  the 
adjoining  claims  are  held  under  junior  patent  or  certificate.  Colorado  Cen- 
tral Consolidated  Mining  Co.  v.  Turck,  4U.  0.  App.  290  (8th  Cir.) ;  Thayer, 
J.,  1392. 

15.  Contract — ^Bight  to  Terminate. — A  provision  in  a  contract  for  the 
mining,  removing,  and  loading  of  ore  from  a  mine  that  gives  the  owner  of 
the  mine  the  right  to  terminate  the  contract  when  he  deems  the  system 
employed  by  the  party  undertaking  the  work  to  be  prejudicial  to  the  devel- 
opment of  the  mine,  does  not  give  the  owner  of  said  mine  a  right  to  ar- 
bitrarily terminate  the  contract.  Anvil  Mining  Co.  v.  Humble,  153  U.  S.  540 ; 
Brewer,  J.,  1894. 

16.  Contract  Construed — Per  Cent,  of  Ore. — A  contract  made  for  the  ex- 
tract of  ore  from  the  first  level  of  a  mine,  providing  that  the  ore  should  con- 
tain at  least  56  percent,  of  metallic  iron,  is  not  affected  by  a  subsequent  stip- 
ulation that  included  the  ore  extracted  from  the  second  and  third  levels 
which  was  to  contain  58  per  cent,  of  metallic  ore.    Same  Case. 

17.  Time  is  of  the  Essence  in  Mining  Contracts.— J.  W.  advanced  to  his 
brother,  S.  W.,  money  to  develop  mines,  the  title  to  w^hicli  was  in  dispute, 
and  being  about  to  advance  more  money,  took  from  S.  W.  an  agreement  to 
convey  an  interest  in  the  mines  if  demand  were  made  within  one  year.  ^  Held, 
that  this  agreement  conveyed  no  present  interest  but  merely  gave  a  right  to 
acquire  an  interest  on  performing  a  certain  condition,  whicn  condition  must 
be  strictly  complied  with  as  the  fluctuating  values  of  mines  make  time  of 
the  essence  in  contracts  concerning  them.  Waierrnan  v.  Banks,  144  U.  S. 
394 ;  Harlan,  J.,  1892  ;  Porter  v.  Banks,  144  U.  S.  407. 

8ee  Clndniiatl  8.C.  C.  R.  R.  v.  Bensley,  51 F.  R  78& 

18.  Iiease — Construed. — A  provision  in  a  mining  lease  that  if  the  specified 
loyalties  produce  less  than  a  certain  amount  for  any  year,  the  lessees  shall 
nevertheless  pay  that  amount,  and  that  if  they  fail  to  do  so  because  of  ina- 
bilitv  to  find  sufficient  ores,  the  lessor  may  terminate  the  lease,  requires  pay- 
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ment  of  at  least  such  specified  sum  a  year,  so  long  as  the  Lease  is  not  teiroi- 
nated,  whether  lessees  can  find  sufficient  ores  or  not.  Lehigh  Zinc  and  Iron 
Co.  V.  Bamford,  150  U.  S.  665 ;  Harlan,  J.,  1893. 

19.  PiirchapSer'B  Bights. — ^When  the  price  of  a  mining  claim  has  been  paid 
to  the  government,  the  equitable  rights  of  the  purchaser  are  complete,  and 
there  is  no  obligation  on  his  part  to  do  further  annual  work  in  order  to  ob- 
tain a  patent.  A  person  who  wrongfullj  works  such  a  mine  and  oonrerts 
the  ore  to  his  own  use  is  not  entitled,  in  an  action  to  recover  their  value,  to 
be  credited  with  the  cost  of  mining  the  ore.  Benson  Mining  dt  Smelting 
Co,  V.  Alta  Mining  db  S.  Co.,  146  U.  S.  428 ;  Brewer,  J.,  1892. 

The  price  of  a  mine  belne  paid,  the  equitable  rights  of  the  purchaser  are  complete,  although 
the  issuance  of  the  patent  is  suspended  for  some  time.  Last  Chance  M.  Co.  v.  Tylo-  M.  Co.,  61 
F.  R.  56S. 

20.  What  Makes  Good  Title  to. — A  properly  ^rf  ected  mining  location  is 
property  in  the  highest  sense ;  there  is  nothing  m  the  law  under  which  it  is 
acquired  that  maikes  actual  possession  any  more  necessary  for  the  protec- 
tion of  the  title  acquired  than  it  is  for  the  protection  of  any  other  grant  from 
the  United  States.  Oacamp  v.  Crystal  River  Mining  Co,,  19  U.  S.  App.  18 
(8th  Cir.) ;  Thayer,  J.,  1893. 

21.  Placer  Patents. — ^The  time  at  which  a  vein  or  lode  within  a  placer  must 
be  known  in  order  to  be  excepted  from  the  grant  of  a  placer  patent,  is  the 
time  at  which  the  application  for  that  patent  was  made.  Iron  Silver  Mining 
Co,  V.  Mike  and  Starr  Gold  db  Silver  Mning  Co,,  143  U.  S.  394,  430 ;  Brewer, 
J.  (Field,  Harlan,  Brown,  JJ.,  Dist.),  1892. 

See  Jones  v.  Prospect  M.  Co.,  81  NeT.  380. 

32.  Placer  Patent— What  Conveyed  Thereby.— A  placer  patent  con- 
veys to  the  patentee  full  title  to  all  lodes  or  veins  within  the  territorial 
limits,  not  then  known  to  exist ;  and  mere  speculation  and  belief  based,  not 
on  any  discoveries  in  the  placer  tract,  or  any  tracings  of  a  vein  or  lode  adja- 
cent thereto,  but  on  the  fact  tliat  quite  a  number  of  shafts  sunk  elsewhere 
in  the  district  had  disclosed  horizontal  deposits  of  a  particular  kind  of  ore, 
which,  it  was  argued,  might  be  merely  parts  of  a  single  vein  of  continuous 
extension  through  all  that  territory,  is  not  the  knowledge  required  by  law. 
Sullivan  v.  Iron  Silver  M,  Co.,  143  U.  S.  431 ;  Brewer,  J.,  1892. 

38.  Dower  in  Mines. — No  state  legislature  can  create  rights  of  dower  in  the 
widow  of  one  merely  a  locator  of  a  mining  claim  in  the  United  States.  Such 
locator  gets  only  the  possessory  rights  conferred  by  §§  2322  and  2825-2340,  of 
Rev.  Stat.,  and  gets  no  estate  to  which  dower  can  attach.  Such  right  is 
merely  the  right  to  explore  the  mine  and  extract  the  mineral  therefrom 
under  the  existing  laws.  The  legal  title  is  still  in  the  United  States.  B/aefc 
V.  Elkhom  Mining  Co,,  7  U.  S.  App.  893  (9th  Cir.) ;  Roes,  J.,  1892, 
A  "  mining  claim  "  gives  only  a  possessory  title.    Scott  v.  Lockey  Ins.  Co.,  00  F.  R.  54. 

24.  Beeording  of  Mining  Claims. — ^Location  of  mining  claim  on  lands  se- 
cured by  treaty  to  Indians  exclusively  confers  no  rights  unless  properly 
recorded  after  extinguishment  of  Indian  title.  Kendall  v.  San  Juan  Silr& 
db  Mining  Co.,  144  U.  S.  658  ;  Field,  J.,  1892. 

25.  Bi^ht  to  Give  Notice,  §  2324  Bev.  Stat.— The  right  to  give  notice  of 
a  claim  to  contribute  to  the  payment  of  the  annual  labor  of  a  mine  is  lim- 
ited under  the  U.  S.  Rev.  Stat.,  §  2324,  to  a  co-owner  who  has  performed 
the  labor.     Turner  v.  Saucer,  150  U.  S.  578  ;  Brown,  J.,  1893. 

26.  Abandonment  of  Mining  Claim.— The  failure  of  owner  of  claim 
either  to  occupy  or  to  work  it  during  a  given  year  will  not  divest  him  of  the 
title  and  confer  it  upon  another.  Failure  to  work  it  to  the  extent  required 
by  the  statute  simply  entitles  a  third  party  to  relocate  it  in  the  mode  pre- 
scribed by  law.  Where  the  method  thus  prescribed  by  statute  is  not  strictly 
followed,  the  status  of  all  persons  remains  imaltered,  barring  the  possible 
effect  of  limitations  or  laches,  and,  if  at  any  time  the  original  owner  re- 
enters and  resumes  work,  the  right  of  relocation  is  then  lost.  Osi^mp  v. 
Crystal  River  Mining  Co,,  19  U.  S.  App.  18  (8th  Cir.) ;  Thayer,  J.,  18»a. 
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27.  Abandonment  of  Fart  of  daam.— A  person  locating  a  quartz  mining 
lode,  under  the  laws  of  the  United  States,  may  abandon  any  portion  of  the 
claim  without  forfeiting  any  rights  in  the  balance  of  it.  Tyler  Mining  Co,  v. 
Ijut  Chance  Mining  Co,,  7  U,  S.  App.  4^3  (9th  Cir.) ;  Hawley,  J.,  1893. 

2&  Laches  in  Prosecuting  Suits. — A  person  interested  in  a  mine  must  as- 
sert and  prosecute  his  claim  with  the  greatest  diligence.  The  institution  of 
a  suit  wmch  is  not  pushed  with  due  diligence  will  not  of  itself  relieve  aper- 
aonfrom  the  charge  of  laches.  Johnson  v.  Standard  Mining  Co,,  148  XL  S. 
SeO;  Bbown,  J.,  1893. 

SeeCirberry  y,  Qermaii  Ins.  Co.,  86  Wise.  896 ;  Rogers  v.  Van  Nortwick,  87  Wise.  480,  481 ; 
Woodv.PlBrkiiis,87F.  R.861;  Wood  ▼.  Perkins,  64  F.  R.  818 ;  Straight  v.  Junk,  60  F.  R.  888 ;  Mud* 
dUDnJiig  Co.  T.  Watrous,  61  F.  R.  186. 

MINNESOTA. 

See:  Cloud  on  Title,  13. 

Constitutional  Law,  75,  08. 

Nbgliobncb,  148. 

Railroads,  10. 

States,  2. 

Statute  of  Limitations,  4. 

Taxation,  47. 

Trial,  1. 

MINORS. 

See :  Suits  by :  LmiTATiON  OF  Actions,  7. 

MISJOINDEB. 

See :  Circuit  Court  of  Appeai^,  329-281. 

MISNOMEB. 

See:  Deeds,  2. 

MTSREPBESENTATION. 

See :  Frauds,  2, 
Insurance,  41. 
Specific  Performance,  18. 
Trade-mark,  28-29. 

MISSOUBI. 

See :  Boundary  Lines,  11. 
CoNFuer  OP  Laws.  19. 
Corporations,  85. 
Damages,  44. 

Limitation  of  Actions,  11. 
Municipal  Corporations,  12, 4S, 
Statutes,  61. 
Taxation,  84. 

MISTAKE,  8. 

See  also :  Assumpsit,  1. 

Circuit  Court  of  Appeals,  119. 
Contracts,  93-94. 
Error,  Writ  of,  26. 
Pleading  and  Practice,  118, 
Specific  Performance,  120. 
Trial,  5,  7. 

1.    iffitrt-ATrA  on  One  Side,  Fraud  on  the  Other.— The  jurisdiction  of  equity 
to  reform  written  instruments  where  there  is  a  mistake  on  one  side  and 
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fraud  or  inequitable  conduct  on  the  other,  is  undoubted ;  but  to  justify 
such  reformation,  the  evidence  must  be  sufficiently  cogent  to  thoroughly 
satisfy  the  mind  of  the  court.  Simmons  Creek  Coal  Co,  v.  Doran^  142  U.  $1 
417  ;  FCTJ.EB,  C.  J.,  1892. 

2.  May  be  Shown  by  Parol. — A  party  may,  by  parol  evidence,  show  tliat 
an  instrument  was  executed  through  mistake,  and  the  court  may  take  into 
consideration  circumstances  independent  of  parol  proof.  Baldicin  v.  Nat. 
Hedge  and  Wire  Fence  Co.,  39  U.  S.  App.  162  (3d  Cir.) ;  Wales,  J.,  1896. 

8.    Omission  from  Deed,  or  Lost  Deed^  is  Equitable  Subject.— The 

jurisdiction  of  a  court  of  equity  is  maintained  in  a  suit  to  determine  title 
when  a  part  of  the  remedy  sought  is  to  supply  what  was  by  mistake  omitted 
from  one  of  the  title  deeds,  or  to  establish  a  lost  deed,  even  though  in  the 
latter  case  proof  of  the  fact  might  have  been  allow^ed  in  an  action  at  law. 
Simmons  Creek  Coal  Co,  v.  Dorun,  142  U.  S.  417 ;  BVller,  C.  J.,  1892. 
See  Southard  v.  Curley,  184  N.  T.  14a 

4.  Omission  in  Deed  may  be  Supplied.— If  the  parties  to  a  contract  for 

sale  of  land  agree  upon  a  round  sum  for  all  the  tracts,  and  a  deed  is  made 

from  which  the  description  of  one  of  the  pieces  of  ground  is  omitted  by 

mistake,  the  deed  will  be  reformed  by  a  bill  in  equity.     Wasatdi  Mining 

Co.  V.  Crescent  Mining  Co.,  148  U.  S.  298  ;   Shiras,  J.,  1893. 

See  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Ck>.,  68  F.  R.  7SS;  Wechmlberaer  r.  Flour  City, 
N.B.,  G4  F.  R.  04 ;  Paine  v.  Traskf^  M  F.  R.  885. 

5.  Deed  not  Reformed  where  Grantee  has  Failed  to  Perform.— A 

grantee  under  a  deed  who  lias  failed  to  perform  an  agreement  which  was  the 
consideration  for  the  conveyance  cannot  ask  a  court  of  equity  to  rpform  tlie 
deed  on  ground  of  mistake.  Prentice  ▼.  Duluth  Storage  Co.,  19  U.  S.  App. 
100  (8th  Cir.) ;  Sanborn,  J.,  1898. 

0.  Beoeipt  so  Given,  no  Bar  to  Beeovery.— Where  fiduciary  relations 
exist  between  the  parties,  and  a  settlement  takes  place  and  a  receipt  is  givf^n 
to  the  trustee  under  a  mistake  of  fact  induced  by  the  concealment  of  the 
truth  by  such  trustee,  such  instrument  does  not  preclude  the  party  from  re- 
covering according  to  the  fact.  Williamson  v  Krohn,  31  U.  S.  App.  325  (6th 
Cir.);  SfiVERENS,  J..  1896. 

7.  Money  so  Paid  may  be  Beeovered.— Money  paid  under  a  mistake  of 
fact  may  be  recovered  back.  Negligence  does  not  prevent  recovery  unle?^ 
such  negligence  has  so  prejudiced  the  defendant  that  recovery  would  be  in- 
equitable. Onondaga  Co.  Savings  Bank  v.  U.S.  ,26  U.  S.  App.  377  (2d  Cir.^ ; 
Lacombb,  J.,  1894. 

8.  No  Ground  of  Attack  when  Bights  have  been  Acaulred.— Adeed 

of  trust  for  the  benefit  of  minors  contameda  provision  that  the  trustee  should 
not  incumber  the  property.  The  record  of  the  deed  was  destroyed  by  fire, 
but  was  restored  by  a  decree  of  the  court,  the  latter  deed  authorizing  such 
incumbering  as  was  forbidden  in  the  first  one.  Afterwards,  a  new  trustee 
was  appointed  and  authorized  to  make  certain  loans  secured  by  mortgage. 
Held,  the  minors  had  no  right  to  have  the  decree  authorizing  the  mortgage 
declared  void  by  a  bill  of  review,  since  a  decree  against  infants  cannot  1*6 
attacked  for  a  mistake,  when  third  persons  have  in  good  faith  acquired 
rights  under  it.  Franklin  Savings  Bank  v.  Taylor,  9  U.  S.  App.  406  (7th  Cir.) ; 
WOODS,  J.,  1893. 

MITTIMIJS,  2. 

1.  Must  have  Seal  of  IT.  8.  Commissioner. — ^It  is  essential  to  the  validitr 
of  a  warrant  of  a  United  Stat^  Commissioner  exercising  jurisdiction  in  Ten- 
nessee, that  his  writs  shall  have  his  seal  affixed.  U,  S.  v.  doughy  6  U.  S. 
App.  377  (6th  Cir.) :  Per  Cur..  1893, 

2.  Fees  of  Marshal  for  Serving.— Section  829  of  the  Revised  Statutes  does 
not  entitle  a  United  States  marshal  to  a  fee  of  two  dollars  for  the  serving  of 
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a  mittimus,  or  the  original  warrant  of  commitment,  but  does  entitle  him  to  a 
fee  of  fifty  cents.  It  also  entitles  him  to  an  allowance  per  diem  when  he 
attends  examinations  before  one  commissioner  or  before  different  commis- 
sioners in  separate  and  distinct  cases  on  the  same  day,  and  is  not  restricted  to 
two  dollars  for  the  work  of  the  day.  United  States  v.  McMahan,  26  XJ.  S. 
Ajip.  687  (2d  Cir.) ;  Shipman,  J.,  1895. 

MODIFICATION  OF  DECBEE. 

See:  Cibcuit  Court  of  Appeals,  78. 

MONOPOLY. 

See :  Commbrce,  1. 

MONTANA. 

See:  Constitutional  Law,  66. 
Jury  and  Jury  Trial.,  24. 
NoncE,  2. 
Plbadino  and  Practice,  90. 

MOBMON  CHUJbtCH. 

See :  ConsttfutionaIi  Law,  18, 

MOBTGAGEE. 

See:  Replevin,  1. 
Mortoaqes,  2. 

MOBTGAGEE  CLAUSE. 

See:  Insurance,  27. 

MOBTGAGE8,  24. 

1.  Mortgagor's  Power  in  Louisiana.— A  mort^gor  has  the  power, 
under  the  laws  of  Louisiana,  to  exclude  indivisibihty  in  contracting  the 
mortgi^g^,  and  if  he  fails  to  do  so,  indivisibility  applies,  not  alone  as  a  result 
of  his  silence,  but  also  because,  being  the  general  rule  and  of  the  nature  of 
the  contract,  it  exists  unless  excluded  by  its  express  terms  or  by  a  plain  im- 
plication deducible  from  it.  Oroves  v.  Sentelt,  158  U.  S.  4«5 ;  white,  J., 
1894. 

S.  Belstion  between  Mortgagor,  Grantee,  and  Mortgagee.— Under 
the  law  of  Illinois,  a  mortgagee  may  at  law  sue  a  grantee  who  by  absolute 
conveyances  from  the  mortgagor  assumes  the  payment  of  the  mortgage  debt. 
Heid,  that  the  relation  of  the  grantee  and  mortgagor  towards  the  mortgagee 
is  that  of  principal  and  surety,  and  that  an  agreement  between  the  mort- 
gagee and  grantee  extending  the  time  of  payment  without  the  knowledge  of 
the  mortgagor  discharges  the  latter  from  all  liability.  Union  Mutual  Life 
Ins.  Co.  V.  Hanford,  148  U.  8.  187 ;  Gray,  J.,  1892. 

Rm  Scott  ▼.  ScrugKs,  60  F.  R.  785 ;  Commercial  Bk.  v.  Wood,  66  Mo.  App.  218,  219 ;  Am.  Nat. 
Bt  V.  Block,  68  Mo.  App.  848. 

3.  Hew  IHstingmBhed  trom  Absolute  Deed.— When  a  grantor  makes 
an  abflolute  deed  of  real  estate  for  a  money  consideration  paid  by  the 
grantee  to  the  grantor,  and  the  grantee  at  the  same  time  executes  and  de- 
livers to  the  grantor  an  agreement  imder  seal,  conditioned  to  reconvey  the 
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same  on  the  payment  of  a  certain  sum  at  a  time  stated,  and  there  is  no  pre- 
existing debt  due  from  the  grantor  to  the  grantee,  and  no  testimony  offered 
explanatory  of  the  transaction,  it  is  for  the  jury  to  determine  whether  tlie 
parties  intended  the  transaction  to  be  an  absolute  deed  with  an  agreement 
to  reconvey,  or  a  mortgage.  Book  v.  Oassert,  149  U.  S.  17;  Beowx,  J., 
1898. 

4.  Non-performance  of  Condition  Precedent.— When  the  condition  of 
a  mortgage  is  that  the  money  shall  be  paid  into  the  court  pursuant  to  an 
order  of  the  court  requiring  the  consent  of  both,  the  mortgagor  cannot  set 
up  the  fact  that  the  mortgagee  has  failed  to  get  the  order,  as  he  has  Dot 
signified  his  readiness  to  pay  and  unite  in  getting  the  order.  Crescent 
Mining  Co,  v.  Wasatch  Mining  Co.,  151  U.  S.  317 ;  Shiras,  J.,  1894. 

6.  As  Security — Louisiana. — A  mortgage  given  by  two  or  more  upon 
property  jointly  owned  by  them,  to  secure  a  joint  note  signed  by  them,  is 
under  the  Louisiana  law  a  mortgage  of  the  whole  property,  for  the  whole 
debt,  unless  stipulated  otherwise.  Qrovea  v.  Senteli,  153  U.  8.  465 ;  White, 
J.,  1894. 

6.  Attorney's  Fees  as  a  Lien. — ^When  a  purchaser  at  a  foreclosure  sale 
agrees  to  pay  the  fees  of  an  attorney  and  assignee  in  bankruptcy,  which  is  a 
charge  upon  the  property  sold,  out  of  a  certain  sum  that  he  expects  to  realize 
on  the  sale  of  such  property,  and  he  never  gets  the  sum,  such  fees  remain  a 
charge  on  the  property,  although  by  reason  of  the  agreement  to  pay  said 
fees  the  sale  was  ordered  without  any  provision  for  the  payment  of  the  fees. 
MeddUmgh  v,  Wilsfm,  161  U.  S.  383 ;  Brewer,  J.,  1894. 

7.  Interest  upon. — ^When  a  mortgage  is  conditioned  to  pa^  a  sum  of  money 
into  court,  the  mortgagee  is  entitled,  upon  foreclosure,  to  mterest  from  the 
time  payment  was  to  be  made.  Crescent  Mining  Co,  v.  Wdsatdi  Mining  Co., 
151  U.  8.  317 ;  SraRAS,  J.,  1894. 

8.  Deed  Subject  to  Prior  Mortgage.— In  an  action  to  foreclose  a  mort- 
gage the  mortgagor  set  up  the  defence  that  before  the  execution  of  the 
mortgage  he  had  conveyed  his  interest  to  another  by  deed.  Held,  that 
the  evidence  failed  to  show  that  the  deed  was  executed  prior  to  the  mort- 
gage, and  hence  it  was  taken  subiect  to  the  prior  mortgage.  Vitrified  Pajv- 
tnfi  <fc  Pressed  Brick  Co.  v.  Snead  <&  Co,  Iron  Wks,,  12  H,  S.  App.  338  (li^ 
Cir.) ;  Caldwell.,  J.,  1893. 

9.  Lien  of— When  Extinguished.— The  lien  of  a  mortgage  will  be  re- 
garded as  extinguished  whenever  such  incumbrance  is  purchased  and 
becomes  the  property  of  a  person  who  has  theretofore  bought  the  mortgaged 

groperty,  ana  has  agreed  with  his  vendor  to  assume  or  discharge  the  incum- 
rances  existing  thereon.  The  effect  of  such  an  agreement  is  to  make  the 
mortgaged  property  a  primary  fund  for  the  payment  of  the  liens  existing 
thereon.  Ii  the  mortgagor  is  subsequently  compelled  to  pay  the  mortgage, 
he  becomes  subrogated  to  all  the  rights  of  the  mort&^ee,  and  may  proceed  to 
enforce  the  incumbrance  against  the  mortgaged  property,  either  in  the 
hands  of  his  vendee  or  in  the  hands  of  a  purchaser  from  his  vendee.  KQ- 
Patrick  v.  Haley,  27  U.  S.  App.  753  (8th  Cir.) ;  Thayer,  J.,  1895. 

10.  Laches  as  Bar  to — ^Action  upon. — ^When  the  mortgagee  waits  eight 
years  after  the  new  corporation  refuses  to  pay  the  debt,  ne  is  guilty  of 
laches,  which  will  bar  his  right  to  have  the  hen  extend  to  the  new  plant,  a^ 
well  as  a  claim  for  wrongful  conversion  of  mortgaged  property.  Metropoli- 
tan Nat.  Bank  of  N.  Y,  v.  St,  Ixmis  Dispatch  Co,,  149  U.  S.  436 ;  Fuller, 
C.  J.,  1893. 

11.  Inscription — Louisiana. — In  Louisiana  a  mortgage  of  land  has  no  effect 
as  to  third  parties  unless  it  is  inscribed  within  10  years  from  the  date  of  its 
original  inscription.    Fickett  v.  Foster,  149  U.  S.  505  ;  Shiras,  J.,  1893, 

12.  Def^Tilt  in  Payment  of  Interest. — ^A  sale  under  a  foreclosure  of  |Ht)p- 
erty  mortgaged  to  secure  payment  of  bonds,  on  account  of  the  payment  of 
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interest  being  in  arrear,  does  not  produce  a  maturity  of  the  pi-incipal  when 
the  bonds  or  the  trust  deed  do  not  stipulate  that  upon  default  iu  the  pay- 
ment of  the  Interest  the  principal  shall  become  due.  Farmers'  Loan  and 
Trust  Co.  V.  Grape  Creek  Coal  Co.,  U  U.  S.  App.  88  (7th Cir.) ;  Jenkins,  J., 
1894. 

13.  Breach  of  Condition  aa  Giving  Right  to  Possession.— There  being 
a  condition  in  a  mortgage  that  the  mortgagor  shall  remain  in  possession 
and  exercise  control  over  its  property  until  it  commits  a  breach  of  the  con- 
ditions of  the  mortg^e  deed,  the  mortgagee  has  no  right  to  possession  until 
condition  broken.  Hook  v.  Bosworth,  24  U.  8.  App.  341  (7th  Cir.);  Jenkins, 
J.,  1894. 

14.  TTnreoorded  Mortgage  Invalid,— A  mortgage  given  by  a  decedent  in 
his  lifetime  to  one  who  subsequently  died,  and  which  was  not  recorded 
within  the  statutory  six  months,  is  invalid  and  will  not  support  a  set.  fa. 
iBsaed  by  the  executors  of  the  deceased  mortgagee ;  and  the  estate  bemg 
insolvent  it  could  not  be  asserted  that  the  act  of  1715  did  not  apply  because 
of  the  injury  to  creditors.  Truman's  Exrx.  v.  Weed's  Adma:.,  28  U.  S.  App. 
428  (3d  Cir.) ;  Dallas,  J..  1895. 

15.  When  Good  Faith  will  be  Required  to  be  Shown.— In  equity  a 
mortgagee,  when  an  officer  of  the  corporation  giving  the  mortgage,  will  be 
compel&d  to  prove  the  uberrima  fides  of  the  transaction.  Sutton  Mfg.  Co. 
V.  Hutehinsfm,  24  U.  S.  App.  145  (7th  Cir.) ;  Harlan,  J.,  1894. 

16.  Lien  of,  as  to  After-acquired  Property.— The  theory  upon  which 
courts  of  equity  extend  the  hen  of  a  mortgage  to  after -acquired  property  is 
that  the  mortgage,  though  inoperative  as  a  conveyance,  13  operative  as  an 
executory  agreement  which  attaches  to  the  property  when  acquired.  A 
mortgage  which  purports  to  convey  all  such  after-acquired  property  in  a 
certain  locality,  but  contains  covenants  for  further  conveyance  and  assur- 
ance of  property  afterwards  acquired  for  the  business  of  the  mortgagor, 
should  not  be  construed  to  include  lands  which  were  not  purchased  for 
use  in  the  mortgagor's  business.  Orape  Creek  Coal  Co.  v.  Farmers'  Loan  <& 
Trust  Co.,  24  U.  S.  App.  38  (7th  Cir.) ;  Woods,  J.,  1894. 

17.  What  is  Eouivalent  to  an  Equitable  Mortgage.— Parties  may  ex- 
tend the  area  oi  the  property  to  be  covered  Iw  a  lien ;  such  an  agreement  is 
equivalent  to  an  equitable  mortgage.  Sheffield  Fhimace  Co.  v.  Witherow, 
m  U.  8.  574 ;  Bbewkb,  J.,  1898. 

18.  When  Mortgagor  must  Marshal  his  Claims.— The  power  of  a  court 
of  equity  to  compel  a  mortgagee  to  resort  in  the  first  instance  to  one  of  sev- 
eral estates  mortgaged  is  generally  exercised  only  for  the  protection  of  the 
equities  of  different  creditors  or  incumbrancers,  or  of  sureties,  and  not  for 
the  benefit  of  the  mortgagor.  Ivory  v.  Kennedy,  13  U.  S.  App.  279  (5th 
Cir.);  Pardee,  J.  (McCormick,  J.,  Dist.),  1898. 

See  Western  Mortgage  and  Im.  Co.  ▼.  Qanzer,  68  F.  R.  663. 

19.  When  Mortgagee  is  Allowed  a  Sum  to  Purchase  Tax  Titles  on 
the  Property. — ^where  mortgagor  agrees  to  pay  all  taxes,  and  iu  case  of 
sale  for  breach  of  condition  to  allow  mortgagee  all  moneys  advanced  for 
taxes  or  other  liens,  with  interest,  and  the  land  is  sold  for  the  non-payment 
of  taxes  duly  assessed,  and  the  validity  of  the  deed  to  the  purchaser  is 
doubtful,  the  mortgagee  is  entitled  to  be  allowed  a  sum  paid  bv  him  to  buy 
up  the  tax  titles.  Windett  v.  Union  Mutual  Life  Ins.  Co.,  144  U.  S.  581 ; 
Gray,  J.,  1892. 

20.  A  Holder  of  the  Legal  Title  Cannot  Rescind  Mortgage  Settle- 
ment so  as  to  Bind  the  Holder  of  Equitable  Title.— A  holder  of  the 
legal  title  to  real  estate  who  has  no  equitiable  interest  therein  cannot,  by 
his  act  done  without  the  knowledge  or  consent  of  the  holder  of  the  equita- 
ble title,  who  is  in  possession  of  and  residing  on  the  premises  claiming  title, 
rescind  a  completeci  settlement  of  a  mortgage  debt  on  the  premises  so  as  to 
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bind  the  holder  of  the  equitable  title,  and  prevent  him  from  setting  up  de- 
fv?nce8  which  would  otherwise  be  open  to  him.  McLean  v.  Clapp,  141  U.  S. 
429 ;  Brewer,  J.  ,1891. 

21.  Mortgagee  in  Foreclosure  not  Bound  unlefls  l£ade  a  Partv  to 
Subsequent  Suits  against  the  Mortgagor.— When  a  consolidat^Hl 
road  was  sold  under  a  decree  of  foreclosure  of  a  mortgage,  the  mortgagee  is 
not  bound  by  judgments  or  decrees  against  the  mortgagor  in  suits  begun  by 
third  parties  subsequent  to  the  mortgage,  unless  made  party  to  the  litiga- 
tion. Keokuk  A  Western  R,  Co.  v.  Missouri,  152  U.  S.  801 ;  Brown.  J. 
(Haruln,  Brewer,  JJ.,  Dist.);  Keokuk  A  Western  R,  Co,  v.  Scotland  Co., 
152  U.  S.  317 ;  Brown,  J.  (Harlan,  Brewer,  JJ.,  Dist.),  1B94. 

22.  How  a  Mortgagee  may  Secure  the  Earnings  of  a  Bailroad  after 
DefJElult. — ^Where  a  mortgage  of  the  property  of  a  railway  company  d(x« 
not  cover  the  earnings  and  rental  of  that  property,  but  provides  that  the 
mortgagor  shall  remain  in  possession  until  default,  allowing  the  mortgagee  to 
enter  upon  default,  the  mortgagee  can  secure  the  earnings  of  the  property 
only  by  filing  a  bill  of  foreclosure  or  taking  or  demanding  possession.  17.  S. 
Trust  Co.  V.  Wabash  W.  Ry.  Co;  Wabash  W.  Ry.  Co.  v.  U.  S.  Trust  Co., 
150  U.  S.  287 ;  Brown,  J.,  1898 ;  Seney  v.  Wabash  W.  Ry.  Co.,  150  U.  S.  810; 
Brown,  J.,  1898. 


28.  By  a  Bailroad  Company  of  all  of  its  Property  does  not  Include  a 
SuDsequent  Grant  to  Company.— A  mortgage  by  a  railroad  company  of 
its  railroad  right  of  way,  road-bed,  and  all  its  real  estate  then  owned  or  which 
might  be  thereafter  acquired  appm*tenant  to  or  necessary  for  the  operation 
of  the  railroad,  and  all  other  property  wherever  situated  in  the  state,  then 
owned  or  which  might  thereafter  be  acquired  by  the  company,  and  which 
should  be  appurtenant  to  or  necessary  or  used  for  the  operation  of  its  road, 
and  also  the  tenements,  hereditaments,  and  appurtenances  thereunto  belong- 
ing, does  not  cover  a  grant  of  lands  within  the  state  subsequently  made  by 
Congress  to  the  company  in  aid  of  the  conbtruction  of  its  road,  since  prop- 
erty not  connected  with  what  is  ordinarily  termed  the  plant,  and  not  form- 
ing part  of  the  organic  structure  of  the  road,  is  never  treated  as  appurtenant 
to  it.    New  Orleans  Pac.  Ry.  Co.  v.  Parker,  148  U.  S.  42 ;  Brown,  J.,  1892. 

24.  Contract  Held  to  be  a  Mortgage.— Complainant  in  pursuance  of  a 
written  contract  providing  that  if  he  purchased  a  certain  lot  for  $7,000.  the 
defendant  would  at  the  end  of  a  year  buy  it  of  complainant  for  $7,700  if  he 
elected  to  sell,  purchased  said  lot,  and  at  the  end  of  a  year  tendered  a  deeti 
to  the  defendants,  and  brought  a  bill  alleging  that  th^  transaction  was  veil 
understood  to  be  in  the  nature  of  a  loan,  with  the  reservation  that  the  com- 
plainant might  retain  the  lot.  Bill  prayed  for  a  decree  for  $7,000  with  in- 
terest ;  that  a  lien  be  declared  and  foreclosed  if  the  sum  were  not  paid ;  and 
for  general  relief.  Held,  the  allegations  as  to  the  nature  of  transaction 
must  be  held  as  true  and  the  contract  held  a  mortgage  which  may  be  fore- 
closed in  equity.  Watts  v.  Kdlar,  12  U.  S.  App.  274  (8th  Cir.);  CiaJ>WELL, 
J.,  1893. 

MOBTGAGOB. 

See :  Mortoages,  2. 

M0TI017S. 

See :  Criminal  Law,  64. 
Depositions,  6. 
Injunctions,  37-38. 
Pleading  and  Practice,  79. 
Removal  op  Causes,  9. 
Supreme  Court,  224. 

MOTIVE. 

See :  Criminal  Law,  87. 
Evidence,  20-24. 
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MUIiTTPIJCITY  OP  SUITS. 

See ;  Cloud  on  Title,  3. 
Equity,  lft-17. 

iNJXTNCnONS,  12,  85. 

MUinCIPAIi  BONDS. 

See :  Supreme  Court,  148. 
Statutes,  26. 

MUNICIPAIj  COKTBACTS. 

See :  Constitutional  Law,  6S-71. 
CoNTBACrrs,  88. 
Specific  Performance,  26. 
Supreme  Court,  149. 

MUHICIPAI.  COBFORATIOirS,  76. 

See  also :  Judgments  and  Decrees,  52. 
Limitation  of  Actions,  7. 
Taxation,  89. 

L  CHARTER  AKD  FRANCHISES,  1-4. 

n.  POWERS,  5-12. 
in.  LIABILITY,  18-19. 
IV.  STREETS,  20-27. 

V.  TAXATION  AND  ASSESSMENT,  28. 
VL  BONDS,  29-75. 

1.  Validity  and  Power  to  Issue,  29-38. 

2.  Issue  of  Bonds,  89-45. 

8.  Rights  of  Bona  Fide  Holder,  46-67. 

4,  Collection  op  and  Suits  on  Bonds,  68-69. 

5.  Bonds  under  Special  Statutes.  70-75. 

I.  CHARTER  AND  FRANCHISES.  1-4. 

1.  Township  may  be  Converted  into  a  Corporation.— Where  a  town- 
ship has  been  created  by  law  as  a  territorial  division  of  a  state,  with  no  ex- 
press grant  of  corporate  powers,  and  with  no  definition  or  restriction  of  the 
purposes  for  which  it  is  created,  it  is  within  the  power  of  the  legislature,  at 
any  time,  to  declare  it  to  be  a  corporation  and  to  confer  upon  it  such  corporate 
powers,  appropriate  to  be  vested  in  a  territorial  corporation  for  the  benefit 
of  its  inhabitants,  as  the  legislature  may  think  fit.  Folsom  v.  Ninety-SiXy 
159  U.  S.  611 ;  Gray,  J.,  1895. 


2.  The  Iiegal  Existence  Cannot  be  Questioned  after  a  Considerable 
Time. — The  defendant  county  was  given  powers  and  privileges  by  legislature. 
The  county  acted  as  such  and  issued  bonds  which  came  into  the  hands  of  a 
bona  fide  holder.  Held,  where  a  municipal  body  has  assumed  and  exercised, 
undercolor  of  authority,  and  for  any  considerable  period  of  time,  the  powers 
of  a  public  corporation,  neither  the  corporation  nor  any  private  party  in  pri- 
vate litigation  can  question  the  legalitv  of  its  existence.  Ashley  v.  Board  of 
Supervisors  of  the  Co.  of  Presque  Ish  (/),  16  U.  S.  App.  656  (6th  Cir.); 
Sevebens,  J.,  1893. 

When  a  de  facto  board  of  education,  exercising:  all  the  powers  and  functions  of  such  a  cor- 
poration legally  orji^anized,  is  recognized  and  its  action  acquiesced  in  by  the  state  and  Its  citizens, 
neither  the  corporation  nor  a  private  party  can  question  its  existence,  though  the  state  may. 
National  Life  Ins.  Co.  v.  Board  of  Education,  62  F.  R.  778. 

3.  Cannot  be  Questioned  as  to  Legality  in  Private  Litiffation.— The 
principle  of  Ashlev  v.  Board  of  Supervisors,  supra,  quoted  ana  applied  to  a 
school  district  in  Michigan  which  for  five  years  had  exercised  all  the  functions 
and  privileges  of  such  a  corporation.  Board  of  Supervisors  of  the  Co.  of 
Presque  Isle  v.  Thompson,  22  U.  S.  App.  418  (6th  Cir.) ;  Taft,  J.,  1894. 
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4.  Limitations  Must  be  Plain  before  Courts  Enforce  Same.— Where 

the  state  acts  in  the  only  way  in  which  it  can  act,  by  conferring  upon  a 
municipality  the  powers  neccfisary  to  the  establishment  of  public  f acilitieB  of 
intra-city  travel,  and  does  this  in  general  terms,  limitations  upon  tlie  discre- 
tion of  the  municipality  in  the  exercise  of  that  power  ou^ht  to  be  plainly 
apparent  before  a  court  will  be  justified  in  declaring  their  existence.  De- 
troit Citizen^  St  Ey,  Co.  v.  Detroit,  22  U.  S.  App.  570  (6th  Cir.) ;  Lurton, 
J.,  1894. 

n.  POWERS,  5-12. 

5.  To  Grant  Franchises.— While  the  state  alone  has  power  to  grant  fran- 
chises, yet  it  may  confer  such  power  on  a  municipality.  A  purchase  under 
a  mortgage  of  such  franchise  is  valid.  Andrews  v.  National  Foundry  &  Pipe 
Works,  L,,  18  U.  S.  App.  458  (7th  Cir.);  Woods,  J.,  1894. 

See  ClUzens*  St.  R.  Co.  v.  City  Ky.  Co.,  04  F.  R.  649. 

6.  May  be  Exercised  by  Ordinance  or  Resolution.— If  a  city  charter 
grants  the  decision  of  a  matter  to  councils  and  is  silent  as  to  the  manner  of 
the  exercise  of  that  power,  it  may  be  exercised  as  well  by  resolution  as  by 
ordinance.  Atchison  Board  of  Eaucaiion  v.  DeKay,  148  U.  S.591 ;  Brewer, 
J.,  1893. 

7.  Contracts  Irregularly  Made.— A  contract  made  by  the  Water  Board  of 
the  city  of  Boston  in  pursuance  of  special  authority  conferred  on  it  by  the 
mayor  and  city  council,  for  the  exchan^  of  machinery  of  insufficient 
capacity  for  machinery  of  adequate  capacity,  is  binding  on  the  city,  al- 
though made  without  previous  advertisement.  Worthington  v.  Boston,  152 
U.  S.  695 ;  Harlan,  J.,  1894. 

8.  May  Legislate  by  Ordinance  or  Resolution.— A  municipal  corpora- 
tion may  declare  its  will  as  to  matters  within  the  scope  of  its  corporate 
powers  either  by  a  resolution  or  by  an  ordinance.  Ii  the  action  taken 
amounts  to  prescribing  a  permanent  rule  of  conduct  which  is  thereafter  to 
be  observed  Dv  the  inhabitants  of  the  municipality  or  by  its  officers  in  the 
transaction  of  corporate  business,  the  rule  prescribed  may  be  more  properly 
expressed  in  the  form  of  an  ordinance ;  but  it  is  proper  to  act  by  resolution 
if  the  action  taken  is  merely  declaratory  of  the  will  of  the  corporation  in  a 
given  matter,  and  is  in  the  nature  of  a  ministerial  act.  City  of  Alma  v. 
Guaranty  Savings  Bank,  19  U.  S.  App.  622  (8th  Cir.) ;  Thayer,  J.,  1894. 

0.  Must  be  Construed  Strictly.— There  must  be  a  strict  construction  of 
the  powers  of  municipal  corporations.  But  this  rule  is  not  to  be  applied  so 
as  to  defeat  the  legislative  intent.  Detroit  Citizens*  St^  Ry.  Co,  v.  Ctty  of  De- 
troit, 22  U.  S.  App.  570  (6th  Cir.) ;  Lurton,  J.,  1894. 

10.  When  the  Power  to  Mortgage  its  Property  has  been  Exhausted.— 

The  general  railroad  law  of  Missouri  (Rev.  Stat.  of.  1879,  §  765)  declares  that 
the  entire  amount  of  the  bonded  indebtedness  of  a  '*  corporation  shall  never 
exceed  the  amount  of  its  authorized  capital."  Held,  that  under  this  statute 
the  defendant  exhausted  its  power  to  mortgage  its  property  and  franchises 
under  its  charter  when  it  executed  a  mortgage  for  $50,000,  the  full  amount 
of  its  authorized  capital  stock.  While  it  is  competent  for  such  a  corporation 
to  increase  its  capital  stock,  it  may  do  so  only  in  the  mode  pointed  out  by  tbe 
constitution  and  statutes  of  the  state.  Fanners*  Loan  &  Trust  Co.  of  A".  }'. 
V.  Forest  Park  &  Central  R.  Co.,  27  U.  S.  App.  631  (8th  Cir.) ;  Caldwell, 
J.,  1895. 

11.  Exercise  of  Police  Power  as  to  Telegraph  Companies  does  not  In- 
terfere with  Interstate  Commerce  Law.— A  city  ordinance,  made  under 
power  conferred  by  a  state  statute,  imposing  a  license  of  five  hundred  dollars 
upon  a  telegraph  company,  which  haa  accepted  the  provisions  of  act  of  July 
24,  1866,  c.  230, 14  Stat.  221,  upon  business  done  exclusively  within  the  city 
and  not  including  any  business  done  to  or  from  points  without  the  state,  and 
not  including  any  business  done  for  the  Federal  government,  is  an  exercise 
of  the  police  power  and  is  not  an  interference  with  interstate  oommerce. 
Postal  Telegraph  C.  Co.  v.  Charleston,  153  U.  S.  692 ;  Shibas,  J.  (Harlak. 
Brown,  Jackson,  JJ.,  Dist.),  1894. 
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12.  To  Impose  a  Charge  npon  Telegraph  Compfanies  Using  Streets.— 
The  city  of  St.  Louis  is  authorized  by  the  constitution  and  laws  of  Missouri 
to  impose  upon  a  telegraph  company  placing  its  poles  in  the  streets  of  the 
city  a  charge  in  the  nature  of  rent  for  the  exclusive  use  of  the  space  so  used. 
St,  Louis  V.  Western  Union  Tel  Co,,  149  U.  S.  465  ;  Breweb,  J.,  1893. 

m.  LIABILITY,  18-19. 

13.  City  is  not  Liable  for  Wrongful  Acts  Committed  by  Policemen.— 
A  city  is  not  liable  for  wrongful  acts  committed  by  its  police  officers  in  clos- 
ing  a  circus  held  on  ground  dedicated  as  a  public  graveyard,  since  they  act 
for  the  city  as  a  governing  agency,  and  not  merely  in  the  discharge  of 
purely  corporate  ix>wer.  The  court  must  take  it  for  granted  that  the  city 
was  acting  in  good  faith  and  that  it  had  no  ulterior  purpose  which  inspired 
its  action.  Kansas  City,  Missouri,  v.  Lemen,  12  U.  S.  App.  640  (8th  Cir.)  ; 
Thayeb,  J.,  1898. 

14.  Is  laable  for  Damage  done  by  its  Tugboat.— A  city  which  keeps 
ice-boats  for  the  purpose  of  clearing  the  harbor  and  assisting  navigation 
will  he  held  liable  for  an  injury  done  by  one  of  them  when  engaged  in  towing 
a  vessel  for  the  city's  gain,  if  such  injury  be  the  result  of  negligence  on  the 
part  of  the  ice-boat.  In  such  occupation  the  rules  of  personal  and  private 
liability  apply.  Philadelphia  v.  Oaragnin,  17  U.  S.  App.  642  (8d  Cir.) ; 
GBEEEf,  J.,  1894. 

15.  Not  liiable  for  Loss  of  Iiife  Sesnlting  from  a  Biot.— In  the  ab- 
sence of  a  statute  giving  a  remedy,  public  or  municipal  corporations  are  not 
liable  for  damages  resulting  in  loss  of  life  from  the  acts  of  a  mob  or  riotous 
assemblage,  no  matter  what  the  negligence  of  the  citv  officials  may  have 
been.  New  Orleans  v.  AbtxzgnatOy  23  U.  S.  App.  588  (5th  Cir.) ;  Pardee,  J., 
1894. 

16.  For  Amount  Due  upon  a  Contract  up  to  the  Date  of  Besoission.— 
Where  a  city  owned  telegraph  and  telephone  lines  and  contracted  to  have 
them  put  under  ground,  and,  before  the  work  was  begun,  reconsidered  the 
vote  awarding  the  contracts,  the  company  may  recover  as  damages  the 
amount  already  expended  and  the  profits  which  would  have  been  realized. 
The  city  is  liable  on  such  contracts  as  are  within  its  powers,  like  a 
private  corporation.  Safety  Insulated  Wire  <fc  C,  Co,  v.  Balzimore,  25  U.  8. 
App.  166  (4th  Cir.),  1895. 

17.  For  the  Debts  of  both  Corporations  before  Consolidation.— Where 
two  municipal  corporations  have  been  combined  by  act  of  legislation,  the 
officers  of  the  new  corix>ration  are  successors  of  each  of  the  old  ones  and 
liable  for  judgments  against  them.  Police  Jury  of  the  Parish  of  Jefferson  v. 
U.  S.  exrel.  Fish,  23  U.  S.  App.  10  (5th  Cir.)  ;  Pardee,  J.,  1894. 


18.  For  Paving  Contracts. — A  contract  was  made  between  the  city  of 
Harrisburg,  Pa.,  and  a  paving  company,  to  pave  a  street,  the  work  to  be  paid 
for  first  out  of  the  assessments  paid  into  the  city  treasury  by  the  property 
owners,  and  then  out  of  mimicipal  claims  assessed  and  levied  upon  the 
abutting  property,  which  the  city  agreed  to  assign  to  the  paving  company, 
which  agreea  to  accept  them,  and  the  city  was  not  to  be  otherwise  liable 
under  the  contract  whether  the  said  assessments  were  collectible  or  not. 
The  city  had  authority  to  pave  its  streets  and  to  pay  for  the  same  out  of  its 
treasury.  Held,  the  city  would  be  liable  on  tne  contract  for  the  work, 
though  it  stipulated  that  the  assessments  should  be  accepted  in  payment, 
and  that  the  city  should  not  otherwise  be  liable  under  the  contract,  whether 
the  assessments  were  collectible  or  not.  Barber  Asphalt  Paving  Co,  v.  Har- 
ritburg,  28  U.  S.  App.  108  (3d  Cir.);  Butler,  J.,  1894. 

19.  VTot  Iiiable  for  Poor  Fire  Apparatus. — ^A  municipal  corporation,  like 
a  private  corporation,  is  liable  to  any  person  sustaining  an  injury  in  con- 
sequence of  its  neglect  to  perform  a  corporate  duty ;  but  because  the  duty  to 
protect  its  citizens^  from  fire  is  governmental  and  not  corporate,  they  are 
not  liable  for  negligence  in  providing  proper  fire  apparatus,  or  to  keep  in 
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repair  public  cisterns,  or  for  the  failure  of  their  firemen  to  use  proper  efforts. 
New  York  v.  Workman,  35  U.  S.  App.  201  (2d  Cir.);  Wai-lace,  J.,  1895. 

IV.  STREETS,  20-27. 

30.    Frovisioxui  in  the  Ghaarter  as  to.  Must  be  Followed.— B7   the 

charter  of  the  city  of  New  Orleans  full  notice  and  free  competition  Trere 
required  in  all  bids  for  public  work,  etc.,  and  the  same  with  reference  to 
street  railroad  franchises.  Where  the  city  council  gave  the  franchise  to  one 
who  agreed  to  do  the  most  paying,  and  no  one  coiud  bid  for  the  franchise 
unless  prepared  to  do  paving,  and  no  one  could  bid  on  the  paying  unless 
prepar^  to  operate  a  railway,  competition  was  not  open,  and  any  invasion 
of  the  streets  by  the  grantee  of  the  franchise  was  enjoined  at  the  suit  of  the 
property  owners.  Hari  v.  Btickner,  2  U.  S.  App.  488  (5th  Cir.);  Pabdeb,  J., 
1892. 

21.  Vehioleshaye  no  Bight  to  Obstruct  a  City  Bailway  Track— Gars 
have  the  Bight  ofWay. — ^In  an  action  against  a  street  railway  company 
the  trial  judge  refused  to  charge  that  the  company  had  the  ** paramount'*^ 
right  of  way  in  the  street,  but  did  charge  as  follows :  "  The  company  had 
the  right  to  use  the  streets ;  the  plaintiff  had  the  ri^htto  use  the  streets  .  .  . 
neither  of  them  had  an  exclusive  right ;  but  there  is  one  qualification  with 
reference  to  street  cars  passing  along  the  street  .  .  .  whenever  a  wagon 
or  other  vehicle  is  on  the  track  m  advance  of  a  car  it  is  bound  to  g<et  out  of 
the  way,  and  not  to  obstruct  the  parage  of  the  car  ;  held,  that  this  was  a 
correct  exposition  of  the  relative  rights  of  the  company  and  the  public. 
Cincinnati  Street  Railioay  Company  v.  Wliitoonib,  81 U.  S.  App.  874  (6tnCir.); 
Taft,  J.,  1895. 

22.  Municipal  Consent  is  not  Essential  to  Vitality  of  Charter  Fran- 
chises.— ft  is  error  to  assume  that  under  either  of  the  Street  Railway  Acts 
of  Michigan  the  operativeness  of  any  of  the  franchises  conferred  upon  street 
railway  companies  is  made  dei)endent  upon  the  consent  of  municipalities. 
Detroit  Citizens' St.  Ry.  Co.  y.  Detroit,  22  U.  S.  App.  570  (6th  Cir.);  Lurton. 
J.,  1894. 

28.  Duration  of  the  Bisht  to  Use  Depends  on  the  Language  of  the 
Grant. — ^The  duration  of  such  a  ri^ht  dei)ends  on  the  language  ot  the  grant 
(unless  there  be  an  express  prohibition  in  its  organic  law),  and  the  extent  of 
the  interest  which  the  grantor  had  authority  to  grant.    Same  Case. 

24.  The  City  of  Detroit  may  Grant  City  Bailway  Companies  the  Use 

of. — ^The  use  of  city  streets  for  street  railway  purposes  being,  under  the  law 
of  Michigan,  legitimate,  the  general  powers  vested  in  the  city  of  Detroit  by 
its  charter  are  broad  enough  to  permit  the  city  to  consent  to  the  use  of  its 
streets  for  such  purposes  by  any  company  having  the  requisite  franchises  of 
a  street  railway  company.    Same  Case. 

25.  Charge  for  the  Use  of,  by  a  Company  is  not  a  License  Tax.— A 

municipal  charge  for  the  use  of  streets  of  the  municipality  by  a  telegraph 
company  for  erecting  its  poles  therein  is  not  a  privilege  or  license  tax.  St. 
Louts  y.  Western  Union  T.  Co.,  148  U.  S.  92 ;  Brewer,  J.  (Brown,  J.,  Dist.>. 
1893 ;  Postal  Telegraph  C.  Co.  v.  Baltimore,  156  U.  S.  210 ;  FcniKR,  C.  J., 
1895. 

See  Baltimore  Trust  Co.  v.  Mayor  of  Baltimore,  64  F.  R.  160. 

26.  Grant  to  Use  may  be  Given  to  a  Corporation  for  a  Term  boyond 
its  Franchise. — A  street  railway  company  may  receiye  a  grant  of  a  right 
to  use  streets  for  its  railway  for  a  term  extending  beyond  its  own  corporate 
franchise,  the  interest  granted  being  assignable.  Detroit  Citizens*  Str»  By. 
Co.  V.  Detroit ;  Washington  Trust  Co.  y.  Detroit ;  Miller  y.  Detroit ;  Detroit 
y.  Detroit  Citizens'  Str.  Ry.  Co.,  22  U.  S.  App.  570  (6th  Cir.) ;  LUBTON,  J., 
1894. 

27.  Grant  of  the  XTse  of,  is  an  Easement. — C:k)nsent  by  a  city  to  the  use  of 

its  streets  for  street  railway  purposes  constitutes  a  typical  easement,  and  the 
right  granted  thereby  is  an  interest  in  realty,  being  an  incorporeal  heredita- 
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ment.  Whether  this  easement  is  subject  to  revocation,  or  is  in  perpetuity, 
or  for  a  term  of  years,  may  depend  upon  the  terms  of  the  orainanoe,  or 
the  further  terms  of  the  act  conferring  the  power  to  grant  the  consent.  De- 
troit Citizen^  St.  By,  Co.  v.  Detroit,  22  U.  S.  App.  570  ^6th  Cir.) ;  Lurton, 
J.,  18d4. 

V.  TAXATION  AND  ASSESSMENT,  28. 

28.  Hay  be  Iievied  Sepckratel^  where  Two  Precincts  Join— Kentucky . 
— Where  the  charter  of  a  railroad  authorized  the  precincts  of  a  county 
through  which  the  road  passed  to  subscribe  for  capital  stock,  but  excepted  a 
part  of  one  precinct,  it  was  held  that  the  residue  of  such  excepted  precinct 
could  join  with  another  precinct  in  subscriptions  to  stock,  and  tliat  the 
assessor  might  list  the  taxes  levied  for  such  suDscription  in  such  part  of  the 
precinct  separately.  Breckinridge  County,  Kentucky,  v.  McCracken,  22 U.  S. 
App.  115  (6th  Cir.);  LURTOX,  J.,  1894. 

VI.  BONDS. 
1.  Validity  and  Power  to  Issue,  29-88. 

29.  Sufficient  Fre-reqnisiteB  to  Issue. — In  a  subscription  by  a  municipal 
corporation  to  aid  in  the  construction  of  a  railroad,  it  is  sufficient  if  the  route 
is  designated,  leaving  to  the  municipality  to  designate  the  particular  corpo- 
ration to  be  the  recipient  of  the  subscription.  Knox  Co.  v.  Ninth  Nat.  Bank, 
147  U.  S.  91 ;  Brewer,  J.,  1893. 

80.  Bights  of  Territories  to  Issue.— The  act  of  the  legislature  of  Arizona 
of  Feb.  21, 1883,  authorizing  Pinea  County  in  tliat  territory  to  issue  bonds  in 
aid  of  the  construction  of  a  railway,  is  a  violation  of  the  restrictions  im- 
posed upon  territorial  legislatures  by  Rev.  Stat.,  g  1889,  as  amended  by  the 
act  of  June  8,  1878,  c.  168,  and  the  bonds  issued  under  the  authority  assumed 
to  be  conferred  by  that  statute  created  no  obligation  against  the  county 
which  a  court  of  law  can  enforce.  Leuns  v.  Pinea  County,  155  U.  S.  54 ; 
Brown,  J.,  1894. 

81.  The  Presiunption  is  Against  the  Existence  of  the  Power.— Power 
in  a  municipal  corporation  to  borrow  money  not  being  nugatory  although 
unaccompanied  by  the  power  to  issue  negotiable  bonds  therefor,  it  is  easy  for 
the  legislature  to  confer  upon  the  municipality  the  power  to  issue  such 
bonds  ;  it  is  the  well-settled  rule,  however,  tnat  any  doubt  as  to  the  existence 
of  such  power  ought  to  be  determined  against  its  existence.  Brenham  v. 
Oerman  American  Bk.,  144  U.  S.  178;  Blatchford,  J.  (Harlan,  Brewer, 
Brown,  JJ.,  Dist.),  1892. 

82.  What  is  Necessary  to  Establish.— Where  the  validitjr  of  bonds 
depends  upon  an  estoppel  claimed  to  arise  upon  recitals  of  the  instrument, 
the  question  being  as  to  the  existence  of  power  to  issue  them,  it  is  necessary 
to  establish  that  the  officers  executing  the  bonds  had  lawful  authority  to 
make  recitals,  and  to  make  them  conclusive,  the  ground  of  the  estoppel  being 
that  the  recitals  in  the  bonds  are  the  official  statements  of  those  to  whom 
the  law  refers  the  public  for  authentic  and  final  information  on  the  subject. 
Nat.  Bank  of  Commerce  of  Kansas  City,  v.  Town  of  Oranada,  10  U.  S. 
App.  692  (8th  Cir.) ;  Caldwell,  J.,  1893. 

83.  Cannot  be  Issued  without  Authority  of  Iiaw.— No  municipal  cor- 
poration can  create  a  debt  unless  the  power  to  do  so  is  expressly  or  impliedly 
conferred  by  law.  A  municipal  corporation  in  Texas  is  forbidden  to  create 
a  debt,  unless  provision  is  maae  to  assess  and  collect  annually  a  tax  to  pay 
the  interest  and  create  a  sinking  fund  of  at  least  2  per  cent.  Bonds 
issued  after  power  to  create  debts  had  been  exhausted  are  void,  and  a  city 
has  no  right  to  pledge  general  revenues  to  pay  them.  Millsaps  v.  City 
of  Terrell,  23  U.  S.  App.  208  (5th  Cir.) ;  Pardee,  J.,  1894. 

84.  Ilfot  in  Conflict  with  the  Constitution.— The  act  of  South  Carolina 
authorizing  the  town  of  Darlington  to  issue  bonds  to  aid  in  the  construction 
of  a  railroad  does  not  violate  the  provision  of  the  constitution  which  allows 
towns  to  assess  taxes  for  corporate  purposes  and  none  other ;   nor  is  an 


462  MUNICIPAL  CORPORATIONS,   VI. 

ordinance  authorizing  the  iasue  of  bonds  for  script  "in  any  amount"  in 
confliot  with  a  provision  prohibiting  a  town  from  incurring  a  bonded 
indebtedness  exceeding  8  per  cent,  of  the  assessed  value  of  the  taxable 
property.  Tovm  of  Darlington  v.  Atlantic  Trust  Co,,  25  U.  S.  App.  854 
(4th  Cir.) ;  GoFF,  J.,  1895. 

35.  Must  Depend  on  Express  Legislative  Permission.— The  right  of 
municipal  corporations  to  issue  bonds  in  aid  of  railway  companies  must  rest 
only  on  express  legislative  permission,  and  all  the  conditions  and  restrictions 
of  the  enabling  act  must  be  strictly  complied  with  in  order  to  make  them 
valid,  and  the  bonds  are  invalid  if  any  restriction  is  disregarded.  Bamum 
YOkolmux,  148  U.  S.  893;  Shiras,  J.,  1898. 
Swan  y.  City  of  Arkansas  City,  61  F.  R.  481,  distinguished. 

S7.  Omission  in  Notice  of  Judicial  Hearing  is  no  Objection  to  Va- 
lidity.— ^That  the  notice  of  the  hearing  on  a  petition  to  a  county  judge  for 
the  issue  of  town  bonds  does  not  specify  the  place  at  which  the  hearing 
will  take  place  is  not  a  valid  objection  to  their  validity.  Andes  v.  Ely,  158 
U.  S.  812;  Brewer,  J.,  1895. 

88.  Of  the  Board  of  Education.— Kansas.— Under  the  statutes  of  Kansas, 
in  cities  of  the  second  class  the  Board  of  Education,  with  the  consent  of 
councils,  has  authority  to  issue  bonds  for  the  purpose  of  erecting  school- 
buildings,  and  to  pledge  the  school  fund  and  property  of  the  city  for  their 
Jayment.  Atchison  Board  of  Education  v.  DeKay,  148  U.  S.  591 ;  Brewer, 
.,  1893. 

As  to  prohibitions  expressly  recited  In  municipal  bonds,  see  National  Life  Ins.  Co.  of  M.  r. 
Board  of  Education  of  Huron,  68  F.  R.  778. 

2.  Issue  of  Bonds,  89-45. 

Bd,  Authority  miiBt  be  Clearly  Established.— The  authority  of  a  mu- 
nicipal corporation  to  issue  negotiable  paper  must  be  clearly  noiade  out  and 
estaDlished  whenever  the  existence  of  such  power  is  called  in  question.  Such 
power  will  not  be  deduced  from  uncertain  inferences,  and  can  only  be  con- 
ferred by  language  which  leaves  no  reasonable  doubt  of  an  intention  to  con- 
fer it.  rurchasers  of  such  bonds  are  bound  to  ascertain  whether  the  munici- 
pality had  power  to  issue  them,  and  no  recital  contained  in  the  bonds  can 
cure  such  a  defect  as  power  to  execute  them.  Estoppel  will  not  run  against 
municipalities  because  of  such  recitals,  except  as  to  matters  of  fact  which 
mav  fairly  be  presumed  the  officers  of  the  municipality  were  left  to  determine, 
and  not  even  as  to  these,  if  they  are  matters  of  public  record  and  open  to  in- 
spection. Coffin  V.  Kearney  Co.,  Kansas,  12  U.  S.  App.  562  (8th  Cir.); 
Thayer,  J.,  1893. 

See  People's  Bank  of  St.  Paul  v.  School  District,  8N.  D.  490. 

40.  Without  Authority  are  Void.—Certain  bonds  of  Granada,  GoL,were 
issued  under  an  ordinance  of  the  board  of  trustees  to  one  D.,  in  exchange  at 
par  for  warrants  issued  to  him  in  payment  for  waterworks  which  were  never 
m  fact  constructed.  Held,  invalid  even  in  the  hands  of  a  bona  fide  holder, 
because  the  ordinance  under  which  they  were  issued  had  never  been  recorded 
and  published  as  required  by  the  Colorado  statute.  NaL  Bank  of  Commerce 
of  K.  C,  Mo.,  V.  Totm  of  Granada,  10  U.  S.  App.  692  (8th  Cir.) ;  Caldwell, 
J.,  1893. 

41.  Without  Authority  and  Void.— By  act  of  March  6,  1867,  which  incor- 
porated a  railroad,  municipal  corporations  were  empowered,  when  author- 
ized by  popular  vote,  to  subscrioe  for  stock  in  the  company,  and  issue 
bonds  in  payment  therefor.  A  county  agreed  to  subscribe  for  stock  worth 
$100,000,  and  issue  bonds  therefor,  but  before  issuance  of  the  stock  the  county 
authorities  agreed  to  sell  the  stock  back  to  the  company  in  exchange  for 
$5000  in  bonds.  In  fact  only  $95,000  of  bonds  were  issued  and  given  to  the 
company,  and  no  stock  received  by  the  county.  Held,  that  the  bonds  were 
void,  since  the  transaction,  being  a  gift  ana  not  a  subscription,  was  not 
authorized  bv  the  statute  nor  by  popular  vote.  PosVs  Administr€itrix  v. 
County  ofPiUaski,  9  U.  S.  App.  1  (7th  Cir.) ;  Blodgett,  J.,  1892. 
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42.  Over-iasue  Invalid. — ^When  the  constitution  of  a  state  forbids  munici- 
pal corporations  to  become  indebted  beyond  a  certain  percentage  of  the  tax- 
able property  niathin  such  corporation,  negotiable  bonds  issued  in  excess  of 
such  limit  are  invalid  without  regard  to  any  recitals  they  contain  ;  and  a 
holder  of  such  bonds  is  chargeable  with  notice  of  the  over-issue  and  of  the 
amount  of  taxable  property  within  the  corporation.  Nesbit  v.  Riverside 
Independent  Dist,  144  U.  S.  610  ;  Brewer,  J.  (Harlak,  J.,  Dist.),  1892. 

Want  ol  power  to  Issue  bonds  is  not  cured  by  recitals  in  bonds.  Coffin  v.  Board  of  Crs. ,  67  F.  R. 
141  Recital  by  date  only  of  an  ordinance  appropriating  bonds  to  unlawful  use  does  not  charge 
h>>Ller  witti  notice  of  such  misappropriation  when  other  recitals  showed  authority  for  the  issue. 
Risley  r.  Village  of  Howell,  64  F.  R.  460.  Recital  that  necessary  preliminary  proceedings  have 
beieo  performed  estops  a  denial  of  such  performance,  Nat.  Life  Ins.  Co.  v.  Board  of  Ed.,  02  F.  R. 
7m. 

43.  Forced  upon  a  Municipality  without  Consent  are  Void.— The 
act  of  Feb.  9,  1869  (3  Priv.  Laws,  1869,  p.  259),  amending  the  charter  of  a 
railroad  companv  and  attempting  to  validate  and  render  binding  uj^n 
towns,  cities,  and  counties  all  contracts  between  said  company  and  munici- 
palities, whereby  the  latter  agreed  to  sell  to  the  company  at  a  nominal  price 
or  donate  stock  for  which  they  had  subscribed,  was  an  attempt  to  impose 
npon  the  municipalities  an  obligation  in  aid  of  the  railroad  without  its 
consent  expressea  in  legal  form.  Such  act  could  not  render  valid  bonds 
already  void.  Pasfa  Administratrix  v.  County  of  Pukuki^  9U.  S.  App.  1 
(7th  Cir.);  Blodoett,  J.,  1892. 

44.  Exchange  for  an  Equal  Value  of  Stock  is  not  a  Sale  Below 
Far. — ^Where  bonds  of  a  town  were  issued  in  exchange  for  stock  of  a  rail- 
road, and  the  stock  when  sold  realized  a  sum  equal  to  the  par  value  of  the 
bonds,  the  proceeding  was  not  in  violation  of  a  statute  prohioiting  the  sale  of 
bonds  at  less  than  par.  Town  of  Darlington  v.  Atlantic  Trust  Co.,  25  U.  S. 
App.  354  (4th  Cir.);  GOFF,  J.,  1895. 

45.  To  M.  A  W.  Co.  by  Knox  County  were  under  the  General  Law 
of  the  State — ^Missouri. — The  bonds  issued  by  Knox  County,  Missouri,  to 
the  M.  &  W.  Ry.  Co. ,  were  issued  in  pursuance  of  the  general  laws  of  the  state, 
and  not  under  the  act  of  the  legislature  of  Missouri  of  February  20,  1865,  to 
incorporate  that  company,  and  the  county  powers  of  taxation  are  not  limited 
by  the  provisions  of  sec.  13  of  the  act  incorporating  the  company.  Knox 
Co.  V.  Ninth  Nat.  Bank,  147  U.  S.  91 ;  Brewke,  J.,  1893. 

3.  Rights  of  Bona  Fide  Holder,  46-67. 

46.  What  Estops  the  Municipality  firom  Denying  their  Validity. — 
Where  a  bond  recites  that  all  the  provisions  of  a  certain  act  authorizing  the 
issue  of  bonds  by  a  townsliip  have  been  complied  with,  the  township  is 
estopped  by  these  recitals  to  claim  that  the  bonds  are  invalid  on  anj  other 
ground  than  that  on  their  face  they  appear  to  have  been  issued  in  violation 
of  some  constitutional  or  statutory  provision.  Township  of  Washington  v. 
Cder,  4  U.  S.  App.  622  (8th  Cir.);  Sanborn,  J.,  1892. 

47.  Circumstances  which  do  not  Invalidate.— The  city  of  Cadillac, 
Mich.,  issued  a  series  of  bonds,  being  authorized  to  borrow  money  for  **  pub* 
lie  improvements."  They  used  the  money  to  extend  a  railroad,  which  thev 
were  prohibited  by  law  from  doing.  These  bonds  were  afterwards  refunded, 
stating  on  the  face  of  the  bonds  that  they  were  issued  **  for  the  purpose  of 
extending  the  time  of  payment  of  bonds  formerly  issued  by  saia  city." 
Held,  if  a  city  has  authority  to  issue  bonds  for  one  purpose  and  uses  the  pro- 
ceeds of  such  bonds  for  a  different  purpose,  they  are  not  thereby  invalidated 
in  the  hands  of  an  innocent  purchaser,  and  the  recitals  estop  the  city  from 
denying  that  they  were  issued  for  a  purpose  for  which  they  had  the  authority 
to  issue  them.  City  of  Cadillac  v.  Woonsocket  Institution  for  Savings,  16 
U.  S.  App.  545 (6th  Cir.);  LURTON,  J.,  1893. 

Where  refundiniar  bonds  were  issued  reciting  the  act  and  fact  that  they  were  refunding  bonds, 
the  purchaser  is  not  bound  to  investigate  the  nature  of  the  refunded  mdebtedness.  Asliley  t. 
Board  of  Suprs.,  60  F.  R.  68,  67. 

48.  Matters  of  which  He  is  Charged  with  Notice.— The  purchasers  of 
bonds  issued  by  municipal  corporations  under  the  authority  or  laws  which 
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limit  the  amount  of  the  bonds  to  be  issued  to  a  certain  percentage  of  the 
assessment  rolls,  or  to  a  given  rate  of  taxation  based  on  such  rolls,  are 
charged  with  notice  of  the  assessment  rolls  and  of  the  amount  of  bonds 
which  can  be  validly  issued  based  on  such  assessment  roils.  Franci»  v. 
Howard  County,  13  U.  S.  App.  120  (5th  Cir.);  Pardee,  J.,  1893. 
-  See  Quaker  City  National  Bank  v.  Nolan  County,  60  F.  R.  6Q& 

49.    Matters  of  which  He  Must  Take  Notioe— Kansas.— The  act  of  the 

Legislature  of  Kansas  under  which  the  defendant  county  was  organized  pro- 
vided that  no  bonds  except  for  school-houses  should  be  issued  within  one 
vear  af t^T  the  organization  of  a  new  county.  Held,  that  purchasers  of  the 
bonds  were  bound  to  take  notice  of  the  fact  that  the  bonds  in  suit  had  been 
issued  within  less  than  a  year  after  the  organization  of  the  county  and  were 
for  that  reason  invalid.  Coffln  v.  Kearney  County,  Kansas,  12  U.  S.  App. 
563  (8th  Cir.);  Thayer,  J.,  1893. 

60.  Defences  "Not  Cut  off. — Where  the  charter  of  a  municipal  corporation 
requires  that  bonds  issued  by  it  shall  specify  for  what  purpose  they  are 
issued,  a  bond  which  purfjorts  on  its  face  to  be  issued  by  virtue  of  an  ordi- 
nance, the  date  of  which  is  given,  but  not  its  title  or  its  contents,  does  not  so 
far  satisfy  the  reauirements  of  the  charter  as  to  cut  off  an  innocent  holder 
for  value  from  defences  wliich  might  otherwise  be  made.  Bamett  y.  Deni- 
son,  145  U.  S.  135  ;  Brown,  J.  (Brewer,  J.,  Dist.),  1892. 

Bona  fide  purchasers  of  negotiable  municipal  securitleB  are  chargpod  wiUi  knowledge  of  all  the 
requirements  of  the  statute  under  which  the  securities  are  issued.  People's  Bank  of  St.  Paul  t. 
School  District,  3  X.  D.  600 ;  City  of  Cadillac  v.  Woonsocket  Inst.,  66  F.  R.  085 ;  Resby  t.  Village 
of  Howell,  M  V.  R.  453. 

CI.  Issue  was  without  Authority  and  Void. — ^Bonds  were  issued  by  the 
city  of  Brenham,  in  Texas,  in  July,  1879,  payable  to  bearer,  to  the  amount  of 
$15,000,  under  the  assumed  authority  of  an  act  of  Texas,  passed  in  1873,  in- 
corporating the  city,  and  giving  its  council  authority  to  borrow,  for  general 
purposes,  not  exceeding  $15,000  on  the  credit  of  the  city.  Heldy  that  the 
city  had  no  authority  to  issue  negotiable  bonds,  and  that,  therefore,  even  a 
bona  fide  holder  of  them  could  not  recover  against  the  city  on  them  or  their 
coupons.  BrenJiam  v.  German-Am.  Bk.,  1^4  U.  S.  17a ;  Bi^tchford,  J. 
(Harlan,  Brewer,  Brown,  JJ.,  Dist.),  1892. 

52.  Burden  of  Proof  is  upon  the  Holder.— When  negotiable  bonds  of  a 
municipality,  issued  in  aid  of  a  railroad  company,  are  void  as  between  the 
railroad  company  and  the  municipality,  the  burden  is  upon  the  holder  to 
show  that  he,  or  some  one  through  whom  he  obtained  title  to  them,  was  a 
Inmaflde  purchaser  for  a  valuable  consideration.  Lytic  v.  Lansing,  147  U,  S. 
59  ;  Brown,  J.,  1893. 

68.  Equities  not  Cut  ofE^But  may  be  Shown.— A  certificate,  made  and 
payable  in  a  state  out  of  a  particular  fund,  and  purportmg  to  be  the  obliga- 
tion of  a  municipal  corporation  existing  under  public  laws  and  endowiHl 
with  restricted  powers,  granted  only  for  special  and  local  purposes  of  a  non- 
commercial character,  is  noc  governed  by  the  law  merchant,  and  is  open  in 
the  hands  of  a  subsecjuent  holder  to  the  same  defences  as  existed  against  the 
original  payee,  Indiana  ex  rel,  Stanton  v.  Glover,  155  U.  S.  613 ;  Fuuler, 
C.  J.,  1895. 

64.  Duty  of. — ^It  is  the  duty  of  one  who  purchases  municipal  bonds,  knowing 
that  the  municipality  is  contesting  its  liability  on  them,  to  make  inquiries, 
and  the  failure  to  do  so  will  be  held  to  be  a  wilful  closing  of  his  ears  to  in- 
formation.   Lytle  V.  Lansing,  147  U.  S.  59  ;  Brown,  J.,  1893. 

65.  What  One  is  Charged  with  Notice  of.— A  purcliaser  for  -value  and 

before  maturity,  of  a  bond  issued  in  excess  of  the  constitutional  and  statu- 
tory limit,  is  charged  with  the  duty  of  examining  the  record  of  indebtedne^s 
which  the  public  commissioners  are  required  by  statute  to  publish ;  and  the 
county  is  not  estopped,  by  a  recital  in  the  bond  that  all  provisions  of  ihe 
statute  have  been  complied  with,  to  prove  by  the  record  of  the  assessment 
and  the  indebtedness,  tnat  the  bonds  were  issued  in  violation  of  the  constita- 
tion.     Sutliffx.  Lake  Co,  Comrs,,  147  U.  S.  230 ;  Gray,  J.,  1893. 
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U.  Not  Af^ted  by  Subsequent  LegiBlation.— A  municipality  in 
niinois  issued  municipal  bonds  as  a  subscription  to  railroad  stock  to  the 
amount  of  $100,000,  and  received  in  return  stock  to  that  amount.  In  return 
for  |5,000  it  afterwards  surrendered  all  its  railroad  stock.  After  the  vote  of 
the  citizens  authorizing  the  subscription,  but  before  the  date  of  the  transac- 
tion, the  state  constitution  of  1870  was  passed,  prohibiting  any  municipality 
from  subscribing  to  railroad  stock.  It  was  contended  that  the  bonds  were 
Toid  because  issued  after  the  constitution  of  1870  came  into  effect,  and  be- 
cause  the  only  authority  given  by  the  people  prior  to  1870  was  to  issue  bonds 
in  payment  of  the  subscription.  Hddf  that  the  executed  agreement  to  sub- 
scribe for  stock  was  not  affected  by  the  further  act  of  the  city  in  parting 
with  stock  for  a  small  portion  of  the  bonds,  and  whatever  of  wrong  there  was 
in  the  latter  transaction  did  not  vitiate  the  bonds  in  the  hands  of  a  bona  fide 
purchaser.    Cairo  v.  2kine,  149  U.  S.  122 ;  Brewer,  J.,  1893. 

97.  What  is  Not  Conclusive  Proof  of  Regularity.— The  mere  fact  that 
municipal  bonds  were  issued  without  anv  recital  of  the  circumstances  bring- 
ing them  within  the  power  granted,  such  as  a  compliance  with  the  condition 
precedent  imposed  by  popular  vote  for  their  issue,  is  not  in  itself  conclusive 
proof  in  favor  of  a  bona  fide  holder,  that  the  circumstances  which  authorized 
their  issue  existed.  Citizens'  Saving  <Sb  Loan  Association  v.  Perry  County, 
156  U.  S.  692 ;  Harlan,  J.,  1895. 

58.  Matters  of  which  One  is  Charged  with  Notice.— A  recital  in 
bonds  that  they  were  issued  pursuant  to  an  order  of  the  county  court,  puts 
all  persons  dealing  in  the  bonds  on  inquiry  as  to  the  terms  of  the  order. 
Posts  Administratrix  v.  County  of  Pulashiy  9  U.  S.  App.  1  (7th  Cir.) ; 
Blodgkit,  J.,  1892. 

See  Risley  ▼.  Yfllage  of  HoweU,  57  F.  R.  647. 

59.  Cannot  Enforce  Payment  where  Fraudulently  Issued.— A  bona 
fide  purchaser  of  municipal  bonds  fraudulently  issued  cannot  enforce  them 
unless  the  officers  who  issued  them  had  lawful  authority  to  do  so.  National 
Bank  of  Commerce  of  Kansas  City,  Mo.,  v.  Toum  of  Granada,  10  U.  S.  App. 
693  f8th  Cir.) ;  Caldwell,  J.,  1898. 

80.  Where  all  Requirements  are  Recited  as  Complied  with,  the 
Bonds  are  Valid. — ^Where  municipal  bonds  recite  on  their  face,  that  *'  all 
acts,  conditions,  and  things  required  to  be  done,  precedent  to  and  in  the  issu- 
ing of  said  bonds,  have  duly  happened  and  been  performed  in  regular  and 
due  form  as  required  by  law,"  tne  corporation  cannot  be  heard  to  deny  the 
truth  of  this  certificate  to  the  prejudice  of  bona  fide  purchasers.  National 
life  Ins,  Co.  of  Monfpelier,  Vt.,  v.  Board  of  Education  of  Huron,  8.  D,,  27 
U.  S.  A.pp.  244  (8th  Cir.);  Sanborn,  J.,  1894. 

61.  Where  Not  Charged  with  Notice.— A  city  board  of  education  issued 
bonds  purporting  to  be  for  a  certain  lawful  and  authorized  purpose  and  sold 
them  to  A.,  by  whom  they  were  sold  to  others.  The  proceeds  were  used  for 
unauthorized  purposes  and  the  city  never  received  any  of  them.  Held,  that 
the  city  was  estopped  to  deny  that  the  bonds  were  issued  for  an  authorized 
purpose,  and  purchasers  are  not  charged  with  notice  of  any  invalidity. 
Same  Case, 

62.  Issued  by  a  De  Facto  Corporation  Recognized  by  the  State 
and  Citizens  Valid. — Where  a  ae  facto  board  of  education,  exercising  all 
the  powers  and  functions  of  such  a  corporation,  legally  organized,  is  recog- 
nized and  its  actions  acquiesced  in  by  the  state  and  the  citizens,  its  acts,  as 
against  bona  fide  pm-chasers  of  its  bonds,  are  binding  upon  it.    Same  Case, 

68.  Reftmded  by  Legislative  Authority  are  Valid.— The  defendant  in 
error,  a  municipal  county  of  Illinois,  under  authority  from  the  state,  issued 
bonds  in  })ayment  of  a  subscription  to  stock  in  a  railway  company,  made 
upon  a  condition  that  was  never  complied  with,  and  that  was  subse- 
quently waived  by  the  county.  It  received  certificates  for  the  stock,  it 
paid  interest  upon  its  bonds  as  maturing,  and  refunded  them  by  an  issue  of 
new  bonds  for  like  amount  under  legislative  authority.  Held,  the  bonds 
originally  issued  were  binding  upon  the  county  and  were  valid  obligations 
30 
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in  the  hands  of  bonaflde  purchasen  for  value  before  maturity.    Chravea  v. 
Saline  Co.,  161  U.  S.  859 ;  Sm&AS,  J.,  1696. 


64.  Estopped  by  Beoitals  in.— The  l^islature  of  Michigan  authorized  a 
village  to  borrow  money  to  make  public  improvements.  Bonds  were  iasued 
and  used  to  help  build  a  railroad.  By  the  constitution  of  the  state,  the 
le^lature  could  not  authorize  municipalities  to  aid  in  the  construction  of 
railroads.  Held,  that  the  conunon  council  had  authority  to  issue  the  bonds 
and  the  village  was  estopped  from  settinja^  up  the  fraudulent  conduct  of  its 
own  officials  oy  recitals  tnat  they  were  issued  in  pursuance  of  the  statute 
authorizing  them.  Risley  v.  Village  of  HoweU,  22  U.  8.  App.  635  {6th  Cir.); 
Seyebens,  J.,  1894. 

66.  Where  TTnconstitutioiial— Void.— The  act  of  April  9,  1880,  77  Ohio 
Laws,  157,  under  which  bonds  were  issued,  was  held  to  be  in  violation  of 
section  6  of  article  8  of  the  constitution  of  Ohio,  and  the  fact  that  ^e  plain- 
tiff  in  error  was  a  bona  fide  holder  for  value  did  not  alter  the  matter,  because 
the  Supreme  Court  has  held  that  the  act  was  invalid.  .^Itna  Life  Ina.  Co.  v. 
Pleasant  Township,  22  U.  S.  App.  510  (6th  Cir.) ;  Tapt,  J.,  1894. 

66.  Where  the  SeoitalB  Show  that  Conditions  were  Complied  with 
— ^Valid. — ^When  a  state  statute  authorizes  a  municipality  to  issue  bonds  on 
certain  conditions  and  the  officers  have  power  to  decide  whether  the  condi- 
tions have  been  complied  with,  the  recital  in  the  bonds  issued  by  them  that 
it  has  been  complied  with  will,  in  favor  of  a  bona  fide  purchaser,  bind  the 
municipsdity,  and  a  county  will  be  estopped  from  setting  up  the  constitu- 
tional hmitation  providing  for  a  submission  of  the  proposition  to  issue  bonds 
to  the  legal  voters  of  the  county.  Chaffee  County  v.  Potter,  142  U.  S.  855 ; 
Lamar,  J.  (Gray,  J.,  Dist.),  1892. 

Townnhip  of  Wasbin^^n  v.  Coler,  61  F.  R.  866 ;  Ashley  ▼.  Board  of  SuperrisorB,  00  F.  R.  67 ; 
City  of  Cadillac  v.  Woonsocket  I.  for  8.,  68  F.  B.  940.  But  where  recital  is  as  tooonclusi<xi8  of  law. 
aee  Francis  v.  Howard  County,  64  F.  R.  468. 

67.  Bona  Fide  PnrchaBer  of  Bonds  Not  Charged  with  Notice  of 

Beoitals. — A  bonaflde  purchaser  for  value  of  the  bonds  issued  by  the  city 
of  Evansville  in  aid  of  a  railroad  enterprise  is  not  charged  bv  the  recitals  in 
said  bonds  with  notice  that  they  were  issued  in  pursuance  of  an  invalid  act 
and  in  pursuance  of  an  election  under  it ;  and  such  purchaser  may  assume 
from  the  recital  that  the  pre-requisites  of  both  the  valid  act  and  the  invahd 
act  had  been  observed  by  the  common  council  before  the  issuance  of  sach 
bonds.    Evansville  v.  Dennett,  161  U.  S.  434 ;  Harlan,  J.,  1896. 

4.  Collections  of  and  Suits  on  Bonds,  68-69. 

68.  Board  of  Education  is  a  Proper  Forty— Kansas.— Und^  the  statute 
of  K^sas  in  cities  of  the  second  class,  the  board  of  education  is  a  distioct 
corporation  from  councils,  and  is  a  proper  defendant  to  a  suit  upon  bonds  | 
issued  by  itself  in  the  name  of  the  city.    Atchison  Board  of  Eaucaiion  t.  , 
DeKay,  148  U.  S.  591 ;  Brewer,  J.,  1893. 

69.  Judgments  aminst  a  County  Must  be  Paid  out  of  Taxes  ftom  the 
Precincts  loabTe. — Bonds  were  issued  in  the  name  of  the  county  in  aid 
of  a  railroad  that  was  authorized  to  receive  aid  from  the  precincts  of  the 
county  through  which  it  passed,  as  prescribed  in  the  charter.  Held^  that  the 
whole  county  was  liable  in  an  action  on  such  bonds,  but  that  the  judgmeot 
was  to  be  paid  out  of  the  tax  levied  on  the  precincts  alone.  Brecktnrid(ie 
County,  Kentucky,  v.  McCracken,  23  U.  S.  App.  115  (6th  Cir.);  Lurton,  j„ 
1894. 

5.  Under  SpecIal  Statutes,  70-75. 

70.  School  Districts  Cannot  Issue  Bonds— Nebraska.— Section  80  of  act 
of  legislature  of  Nebraska  of  Feb.  15,  1869  (Laws  Neb.  1869,  pp.  115,  V20), 
did  not  confer  upon  the  school  district  any  authority  to  issue  n^oiiabis 
bonds  such  as  were  issued,  and  no  holder  of  such  bonds  could  ac<mir» 
the  rights  of  an  innocent  purchaser  of  conmiercial  paper.    Ashueiot2<^at* 
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Bank  of  Keene  v.  School  Dist.  Number  Seven,  12  U.  S.  App.  340  (8th  Cir.); 
Thater,  J.,  1898. 

71.  What  may  be  Shown  to  Establish. — ^When  the  matter  in  dispute  is 
whether  a  particular  issue  of  municipal  bonds  was  made  under  one  statute 
of  the  state  in  which  the  municipality  is  situated  or  imder  another,  the 
whole  conduct  of  the  municipality,  both  before,  at  the  time  of,  and  after  the 
issue  of  the  bonds,  may  be  shown  to  aid  in  deternuning  the  question. 
Knox  Co.  V.  Ninth  Nat.  Bank,  147  U.  S.  91 ;  Brbwee,  J.,  1893. 

72.  Construction  of  a  Special  Statute. — In  one  section  of  a  statute 
authorizing  a  township  to  issue  bonds  in  aid  of  a  railroad  it  was  provided 
that  the  principal  of  the  bonds  ''shall  be  made  payable  at  any  time  tliat 
may  be  ued  in  the  proposition  voted  upon,  not  exceeding  thirty  years 
from  their  date."  It  was  voted  that  they  should  be  due  thirty  years  from 
date.  A  subsequent  section  of  the  statute  provided  that  '*  to  the  said 
bonds  shall  be  attached  coupons  for  annual  instalments  of  the  principal 
and  the  interest  accruing  from  time  to  time."  Held,  that  the  latter  sec- 
tion did  not  mean  more  than  that  if  the  proposition  submitted  to  the 
voters  of  the  township  and  the  terms  of  the  bonds  issued  in  compliance 
therewith  provided  for  the  payment  of  the  principal  in  annual  instalments, 
then  coupons  should  be  attached  to  the  bonds,  and  that  since  neither  the 
proposition  nor  the  terms  of  the  bonds  issued  imder  the  statute  required 
the  payment  of  any  instalments  of  the  principal  before  the  entire  princi- 
pal beoEune  due,  no  such  coupons  were  necessary,  and  that  the  said  section 
nad  no  application  to  the  bonds  in  question.  Township  of  Washington  v. 
CoUr,  4  U.  S.  App.  622  (8th  Cir.) ;  Sanborn,  J.,  1892. 

73.  Under  the  Constitution  of  New  York  not  Void.—Municipal  bonds 
to  aid  in  the  construction  of  a  railroad  under  an  act  of  the  New  York 
legislature  are  not  void  because  the  petition  of  the  taxpayers  purporting 
to  be  a  majority  and  representing  a  majority  of  the  taxable  property  is 
as  to  some  of  the  petitioners  conditional,  when  the  conditions  have  l>een 
fulfilled  before  the  filing  of  the  petition.  Andes  v.  Ely,  158  U.  S.  312 ; 
Brewer,  J.,  1895. 

74.  Under  the  Constitution  of  Iowa— Void.— By  virtue  of  art.  11,  sec.  3, 
of  the  constitution  of  Iowa  of  1857,  negotiable  bonds,  in  excess  of  the 
constitutional  limit,  issued  by  a  school  district  and  sold  by  its  treasurer, 
for  the  purpose  of  applying  the  proceeds  of  the  sale  to  the  payment  of 
the  outstanding  bonaed  indebteaness  of  the  district,  pursuant  to  the 
statute  of  Iowa  of  1880,  c.  132,  are  void  as  against  one  who  purchases 
them  from  the  district  with  knowledge  that  the  constitutional  limit  is 
thereby  exceeded.  Doon  Township  v.  Cummins,  142  U.  S.  866 ;  Gray,  J. 
(Brown,  Harlan,  Brewer,  JJ.,  Dist.),  1892. 

See  First  NaUooal  Bank  v.  Dist.  Town,  of  Doon,  86  lows,  880. 

75.  Non-oompliance  with  the  Statute  will  Vitiate  Contraot.— The 
proTisions  oi  the  charter  of  Superior,  Michigan,  reauired  that  all  contracts 
inirolving  the  outlay  of  money  made  by  the  city  uiould  be  coimtersigned 
by  its  oomptroUer.  Hdd,  that  a  contract  for  the  purchase  of  certain  land 
for  a  city  park  was  null  and  void  as  wanting  such  signature.  City  of 
Superior  v.  Norton,  24  U.  S.  App.  59  (7th  Cir.);  Jenkins,  J.,  1894. 

MUBDEB. 

See :  Cherokee  Nation,  4. 
Criminal  Law,  89,  82. 

MUSICAI.  COMPOSITIONS. 

See:  Copyright,  11. 

MITTUALITY. 

See:  Contracts,  23. 
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NATIONAJ.  BANES,  23. 

See  also  :  Circuit  Cocbt,  70. 
Receiyebs. 

I.  POWERS  AND  LIABILITIES,  1-11. 

n.  LIABILITY  OF  OFFICERS,  STOCKHOLDERS,  Eto.,  10-16. 
m.  MISCELLANEOUS,  16-22. 

I.  POWERS  AND  UABIUTIES,  1-11. 

1.  Are  Citizens  of  State  where  Located.— An  act  of  Congress  proTides 
that  national  bank  associations  are  to  be  considered  so  far  as  suits  are  con- 
cerned as  **  citizens  of  the  states  in  which  they  are  respectively  located,  and 
in  such  cases  the  circuit  and  district  courts  shall  not  have  jurisdiction  other 
than  such  as  they  would  have  in  cases  between  individual  citizens  of  the  same 
state."  Under  this  act  a  suit  cannot  be  entertained  in  a  United  States 
court  unless  such  court  could  entertain  a  similar  suit  against  a  state  bank 
in  like  situation  with  its  national  bank.  Dandhy  v.  Nat,  Bank  of  Denison^ 
24  U.  S.  App.  851  (7th  Cir.);  Jenkins,  J.,  1894. 

2.  Power  to  Purchase  and  Discount.— Whatever  distinction  between 
discount  and  purchase  may  be  recognized  in  state  laws,  the  ordinary  mean- 
ing of  discount  and  that  adopted  by  the  Federal  courts  includes  purchase. 
And  the  purchase  of  commercial  paper  at  a  discount  greater  than  allowable 
is  in  contravention  of  the  statute  against  usurious  discount.  Nati<»ial 
banks  have  no  authority  to  acquire  such  paper  by  any  other  method  than  by 
discount.  BrawrCa  Executors  v.  National  State  Bank  of  Elizabeth,  73  U.  S. 
App.  (3d  Cir.) ;  ACHESON,  J.,  1891. 

See  Simons  y.  Fisher,  fiS  F.  R.  914. 

8.  Power  of,  to  Pledge  its  Deposit  Balance.— Where  an  insolvent 
national  bank  had  a  balance  to  its  credit  on  a  deposit  account  kept  with  an- 
other national  bank  ^the  latter  holding  notes  which  it  had  discounted  and 
the  proceeds  of  whicn  had  gone  to  the  credit  of  the  insolvent  bank  in  pur- 
suance of  a  written  contract,  whereby  the  former,  besides  giving  its  individual 
guaranty  of  the  discoimted  notes,  pledged  with  the  latter  property  as  col- 
Ekteral  security,  also  any  collaterals  or  property  which  miglit  at  any  time 
be  held  by  the  latter),  such  balance  to  the  credit  of  the  insolvent  bank  was 
the  property  of  the  latter  national  bank,  as  it  was  within  the  power  of  the  in- 
solvent CNemk  to  pledge  its  deposit  balance.  Filler  v.  Continental  NaL  Bank, 
26  U.  S.  App.  882  (2d  Cir.) ;  Lacombe,  J.,  1894. 

4.  Power  to  Borrow  Money. — ^Although  under  certain  circumstances  a 
national  bank  may  borrow  money,  yet  it  is  so  much  out  of  the  ordinary  and 
legitimate  banking  business  as  to  require  those  making  the  loan  to  see  to  it 
that  the  officer  or  agent  acting  for  the  bank  had  special  authority  to  borrow 
the  money.  Western  National  Bank  v.  Armstrong,  152  U.  S.  346 ;  Shiras,  J., 
1894. 

5.  May  not  Borrow  Money. — It  is  a  widely  accepted  doctrine  that  it  is 

within  the  usual  course  of  banking  business  for  a  bank  to  borrow  money, 
and  that  the  generally  reco^ized  authority  of  the  managing  officer  of  the 
bank  extends  to  making  such  loans,  and  therefore  that  any  one  dealing  with 
such  officer  has  the  right  to  rely  on  the  existence  of  such  authority  unless  tlie 
contrary  appears.  However,  it  is  held  that  the  effect  of  the  decision  in 
Western  National  Bank  v.  Armstrong,  152  U.  S.  846,  which  holds  that  such 
borrowing  is  '*  so  much  out  of  the  course  of  ordinary  and  legitimate  banking 
business  as  to  require  those  making  the  loan  to  see  to  it  that  the  officer  or 
agent  acting  for  the  bank  had  special  authority  to  borrow  money."  is  to 
render  the  above  rule  inapplicable  to  national  banks.  Chemioal  NcU.  Bank  v. 
Armstrong,  31  U.  S.  App.  75  (6th  Cir.) ;  Taft,  J.,  1895. 
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6.  Court's  Power  to  Enjoin. — ^A  party  obtained  a  preliminary  injunction 
from  the  Supreme  Court  of  the  State  of  New  York  against  a  national  bank. 
The  action  was  then  transferred  to  the  United  States  Circuit  Court,  where 
an  order  continuing  the  injunction  was  obtained.  On  appeal,  the  bank 
urged  that  the  order  of  the  Circuit  Court  should  be  set  aside,  as  the  state 
court  had  no  power  to  issue  such  an  injunction.  Held,  that  the  practical 
effect  of  the  order  of  the  Circuit  Court  was  to  enjoin  the  defendants  during 
the  pendency  of  the  litigation,  and  as  that  court  had  power  to  enjoin  the 
bank,  the  order  should  be  sustained  irrespective  of  the  question  whether 
the  state  court  had  or  had  not  the  power  to  make  such  an  order.  Oearge 
A.  Weiss  Malting  and  Elevator  Co.  v.  Hoicer,  14  U.  S.  App.  210  (2d  Cir.) ; 
Laoombb,  J.,  1893. 

7.  Liability  of  Bank— Comptroller's  Beport.— A  note  whose  payment 
is  guaranteed  by  a  national  bank  is  a  liability  of  the  bank  which  is  required 
by  law  (Rev.  Stat.,  §  5211),  to  be  shown  in  the  reportof  the  Comptroller  of  the 
Currency.    Cochran  and  Sayre  v.  U,  S.,  157  U.  8.  286  ;  Brown,  J.,  1895. 

8.  Inability  of,  for  Bent. — After  passing  into  the  hands  of  a  receiver,  ap- 
pointed by  the  Comptroller  of  the  Cturency,  under  the  provisions  of  the 
Revised  Statutes,  a  national  bank  remains  liable,  during  the  remainder  of 
term,  for  accrued  and  accruing  rent  under  a  lease  of  the  premises  occupied 
by  it,  although  the  receiver  may  have  abandoned  and  surrendered  them. 
Chemical  National  Bank  v.  Hartford  Deposit  Co,,  161  U.S.  1 ;  Fuller,  C.  J., 
1896. 

9.  Insolvent  Bank  may  not  have  its  Paper  Discotuited.— A  national 
bank  hopelessly  insolvent  for  five  or  six  years,  its  capital  stock  and  surplus 
eone,  and  perhaps  one  quarter  of  its  deposits,  commits  a  fraud  when  it  in- 
duces anotner  bank  to  discount  its  paper,  and  the  court  will  grant  relief 
therefrom.  Fisher  v.  U,  8.  Nat  Bank,  26  U.  S.  App.  448  (2d  Cir.) ;  Lacombb, 
J.,  1894. 

10.  Effect  of  Insolvency  and  Beoeivership.— The  legal  existence  of  a  cor- 
poration is  not  cut  short  by  its  insolvency  and  the  consequent  appointment 
of  a  receiver ;  and  there  is  nol^ng  in  the  statutes  relating  to  national  banks 
that  takes  them  out  of  the  operation  of  this  general  rule.  Chemical 
National  Bank  v.  Hartford  Deposit  Co.,  161  U.  S.  1 ;  Fuller,  C.  J.,  1896. 

11.  State  Bank  Converted  to  National— Liability  of.— The  conversion  of 
a  state  bank  in  New  York  into  a  national  bank,  under  the  act  of  the  legisla- 
ture of  that  state  of  March  6,  1865  (N.  Y.  Laws  of  1865,  c.  97),  did  not  destrov 
its  identity  or  its  corporate  existence,  nor  discharge  it  as  a  national  bank 
from  its  liability  to  holders  of  its  outstanding  circulation,  issued  in  accordance 
with  state  laws,  the  provisions  of  the  statute  of  New  York  of  April  11,  1859 
(Laws  of  1859,  c.  286),  not  applying,  as  this  is  not  "  closing  the  ousiness  of 
banking.**    Metropolitan  National  Bank  v.  Claggett  141,  U.  S.  520 ;  Lamab, 

J.p  lovl. 

n.  LIABILITY  OF  OFFICERS,  STOCKHOLDERS,  Etc.,  12-15. 

18.  Fraud  of  President.— The  president  of  a  bank  in  a  precarious  condition 
organized  a  trust  companv  having  the  same  ofiScers,  meeting  in  the  same 
building,  the  stock  owned  by  the  bank,  and  in  every  way  a  mere  adjunct  to 
the  latter.  The  bank  used  the  funds  of  the  trust  company  imtil  both  con- 
cerns failed.  Suit  having  been  brought  by  the  receiver  of  the  trust  com- 
pany to  hold  the  bank  liable  for  such  transfen*ed  property,  it  was  hdd 
that  the  bank  was  justly  held  responsible,  since  the  funds  were  used  by  the 
president  in  pursuance  of  the  bank's  scheme  in  organizing  the  trust  com- 
ly,  and  that  it  must  be  treated  as  done  with  its  knowledge  and  consent. 
Hsher  V.  Adams,  28  U.  S.  App.  89  (3d  Cir.)  ;  Butler,  J.,  1894. 

18.  Liability  of  Stockholder. — A.  was  the  owner  of  stock  in  a  national  bank, 
and  died  while  the  bank  was  solvent.    The  certificate  of  the  stock  came  into 
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the  hands  of  his  executor,  and  the  shares  were  included  in  the  inventory  of 
^ns  estate  in  the  probate  court.  Heldf  that  the  executor  became  vested  with 
the  legal  title  to  the  stock,  and  became  a  shareholder  in  the  bank.  So,  when 
the  bank  became  insolvent,  he  was  liable  as  a  shareholder  to  an  assessment 
by  the  Comptroller  of  the  Currency  under  Rev.  Stat.,  §  5151.  Barker^a  Executor 
V.  Robinson,  83  U.  S.  App.  868  (Ist  Cir.) ;  Putnam,  J.,  1885. 

14.  Personal  Idabilitv  of  Officers— How  Enforced.— A  creditor  of  an 
insolvent  national  banK  which  has  passed  into  the  hands  of  a  receiver  cannot 
maintain  an  action  to  enforce,  against  officers  and  directors  who  have 
violated  the  banking  laws,  the  personal  liability  imposed  by  the  Rev.  Stat., 
sec.  5339,  but  such  personal  liability  must  be  enforced  by  the  receiver  of  the 
bank  for  the  benefit  of  all  the  creditors.  Bailey  v.  Mosher,  27  U.  S.  App.  339 
(8th  Cir.) ;  Caldwell,  J.,  1894. 

Prescott  V.  Haughey,  66  F.  R.  668 ;  Baxxr,  J.,  1895. 

15.  Customers   "Not  Chargeable  With  Cashier's  Wrongftal  Acts.— 

Where  a  receiver  of  a  national  bank  sues  a  firm  of  stockholders  for  money 
wrongfully  withdrawn  by  the  cashier  of  the  bank,  it  is  a  sufiScient  retura 
of  the  money  by  them  to  place  it  with  the  bank's  correspondent  from  which 
they  receive  it.  It  is  a  <}uestion  for  the  jury  whether  the  ofiicers  of  the 
bank  could  have  ascertained  that  the  money  had  been  deposited  to  its 
account,  and  whether  it  would  have  accepted  it  as  the  return  of  the  money 
to  the  bank.  The  firm  is  not  chargeable  with  the  cashier's  misconduct. 
Kissam  v.  Anderson,  145  U.  S.  485  ;  Brewer,  J.,  1892. 

m.  MISCELLANEOUS,  16-22. 

16.  Iiisting  of  XTnmatiired  Credits  as  Assets.— A  national  bank  entered 
upon  its  Dooks  as  part  of  its  lawful  reserve  the  proceeds  of  certain  notes 
discounted  by  another  bank,  which  fund  by  agreement  was  not  to  be 
available  except  as  the  notes  matured.  The  bank  having  become  insolvent 
it  was  hdd :  1st,  That  it  was  not  unlawful  or  contrary  to  public  policy  for 
the  banks  to  make  such  an  agreement ;  2d,  That  the  breach  of  the  agreement 
was  a  fraud ;  8d,  That  as  the  other  bank  was  no  party  to  it,  its  rights  were 
in  no  way  affected  thereby ;  4th,  That  as  the  borrowing  bank  was  not  entitled 
to  demand  payment  of  the  balance  of  the  deposit,  in  advance  of  the  maturity 
of  the  notes,  the  receiver  in  charge  of  the  bank  stood  in  no  better  position. 
Fisher  V,  Tradesman's  Nat  Bk.,  26  U.  S.  App.  418  (2d  Cir.)  ;  Lacombe,  J., 
1894. 

17.  Discrimination  Against— Kansas.— The  single  fact  that  the  statutes  of 
Kansas  regulating  the  assessment  and  taxation  of  shares  in  national  banks 
permit  some  debts  to  be  deducted  from  some  moneyed  capital,  but  not  from 
that  which  is  invested  in  the  shares  of  national  banks,  is  not  sufficient  to 
show  that  the  amount  of  moneyed  capital  in  tlie  State  of  Kansas  from  which 
debts  may  be  deducted,  as  compared  w^ith  the  moneyed  capital  invested  in 
shares  of  national  banks,  is  so  large  and  substantial  as  to  amount  to  an 
illegal  discrimination  against  national  bank  shareholders,  in  violation  of 
the  provisions  of  Rev.  Stat,  §  5219.  First  National  Bank  of  Oamett  v. 
Ayers,  160  U.  S.  660 ;  Peckham,  J.,  1896. 

18.  Validity  of  Certain  Acts— How  Questioned.— Where  the  banking 
act  prohibits  certain  acts  by  banks,  without  imposing  any  penalty  applicable 
to  particular  transactions  that  have  been  executed,  their  validity  can  be  ques- 
tioned only  by  the  United  States,  and  not  by  private  parties.  So  that  the 
over-certihcation  of  checks  by  a  national  bauK,  contrary  to  Rev.  Stat.,  S  5208, 
does  not  prevent  the  bank  from  enforcing  a  contract  for  the  sale  of  coUateral 
pledged  by  drawer  to  secure  his  obligation  on  the  checks.  Thompson  v.  Saint 
Nicholas  Nat.  Bank,  146  U.  S.  240 ;  Blatchpord,  J.,  1892. 

See  Gorrell  v.  Rome  Life  Ins.  Co.,  68  F.  R.  876. 

19.  Set-off— What  Allowed.- The  allowance  of  a  set-oS  of  the  deposit 
against  the  amount  of  notes  owing  the  bank,  but  not  maturing  until  after 
insolvency  of  bank,  is  not  a  violation  of  section  5242  of  the  national  bank 
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ing  act.  This  provision  was  designed  to  prevent  fraudulent  transfers  of 
assets  and  payments  of  money  made  by  a  national  bank  with  a  view  to  the 
preference  of  one  creditor  over  another,  and  the  application  of  the  rule  of 
set-offs  herein  is  not  forbidden  by  the  language  or  the  meaning  of  the 
national  banking  act.  Yardley  v.  Clothier,  8  U.  S.  App.  207  (3d  Cir.)  ; 
Wales,  J.,  1892. 

20.  Taxes  Imposed  upon,  by  State,  not  Collectible.— Where  a  bank 
has  become  insolvent,  and  nas  gone  into  the  hands  of  a  receiver,  the  tax  laid 
under  the  state  laws  cannot  be  collected  of  the  receiver,  because  it  is  tf  tax 
on  the  capit^  stock,  and  the  property  representing  that  is  gone.  The  assets 
belong  to  the  creditors.  City  of  Boston  v.  Beat,  5  U.  S.  App.  253  (1st  Cir.) ; 
No  Opinion,  1893. 

21.  Conversion  of  State  into  National.— When  a  state  bank  acting 
under  a  statute  of  the  state  calls  in  its  circulation  issued  under  state  laws, 
and  becomes  a  national  bank  under  the  laws  of  the  United  States,  and  a  judg- 
ment is  recovered  in  a  court  of  the  state  against  the  national  bank  upon 
such  outstanding  circulation,  the  defence  of  the  state  statute  of  limitations 
having  been  set  up,  a  Federal  Question  arises  which  may  give  the  Supreme 
Court  Jurisdiction  in  error.  Metropolitan  Nat,  Bank  v.  CUzggett,  141  U.  S. 
520;  Lamab,  J.,  1891. 

22.  What  does  Not  Constitute  One  a  Stockholder.— Where  a  savings 
bank  loaned  money  on  the  security  of  shares  of  a  national  bank  which  after- 
wards failed,  it  was  held  that  such  savings  bank  did  not  thereby  become  a 
shareholder  in  the  national  bank  nor  incur  the  liability  of  such,  as  provided 
in  Rev.  Stat.,  sees.  5139 and  5151.  Beat  v.  Essex  Savings  Bank,  33  U7  S.  App. 
101  (Ist  Cir.)  ;  Putnam,  J.,  1895. 

NATUBAIJZATION,  3. 

1.  Con^press  has  Power  to  Make  Collective  Natnralization.'The 
admission  of  a  state  on  an  equal  footing  with  the  original  states  involves  the 
adoption  as  citizens  of  the  United  States  of  those  whom  Congress  makes 
members  of  the  political  community,  and  who  are  recognized  as  such  in  the 
formation  of  the  new  state  with  the  assent  of  Congress.  Congress  has  the 
power  to  effect  a  collective  naturalization  on  the  admission  of  a  state  into  the 
Union.  Boyd  v.  Nebraska  ex  reL  Thayer,  143  U.  S.  135  ;  Fullke,  C.  J.  (Field, 
J.,  Dist),  1892. 

2.  Bemoval  of  Disabilities. — ^If  in  a  contest  concerning  a  mining  claim 
under  Rev.  Stat.,  §  2326,  one  party,  who  is  an  alien  at  the  outset,  becomes  a 
citizen  during  the  proceedings  and  before  judgment,  his  disability,  imder 
Rev.  Stat.,^  2319,  to  take  title  is  thereby  removed.  Manuel  v.  Wulff,  152 
U.  S.  505 ;  Fuller,  C.  J.,  1894. 

8.  Bvidence  Sufficient  to  Prove. — ^When  no  record  of  naturalization  can 
be  produced,  a  person  whose  father  has  declared  his  intention  of  becoming  a 
citizen  of  the  united  States  but  has  not  completed  his  naturalization  does 
not  lose  the  inchoate  status  thus  acquired  of  becoming  a  citizen,  and  evidence 
that  he  had  the  requisite  qualifications  to  become  a  citizen  and  did  in  fact 
vote  for  a  long  time,  ana  hold  office,  and  exercise  rights  belonging  to  a 
citizen,  is  sufficient  to  warrant  a  jurv  in  finding  that  he  has  been  duly 
naturalized  a  citizen.  Boyd  v.  Nehmska  ex  rd.  Thayer,  143  U.  S.  135 ;  Fuir 
LES,  C.  J.  (Fbslj),  J.,  Dist.),  1892. 

NAVIGABLE  WATERS. 

See :  Admibaltt,  3. 
Boundaries,  3. 
Federal  Courts,  16. 
Public  Lands,  85. 
Riparian  Owners,  7. 
Telegraph  Companies,  6. 
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NAVY,  6. 

1.  Iiongevity  Pay— How  Detennixied.— Under  the  act  of  March  3, 1888, 
c.  97,  22  Stat.  473,  an  officer  in  the  nayy  who  resigns  one  office  the  day 
before  his  appointment  to  a  higher  one,  is  only  entitled  to  loneevity  pay  as 
of  the  lowest  grade,  having  graduated  pay,  held  by  him  since  he  ori^nally 
entered  the  service.  U.  S.  v.  Alger ,  151  U.  S.  862 ;  Gray,  J.,  18d4;  U,  S.  v. 
Stahl,  151  U.  S.  866 ;  Gray,  J.,  1894. 

2.  'Betired  OfOicer— How  Fay  is  Fixed.— An  officer  of  the  navy  who  was 
retired  in  the  first  five  years  of  service  from  a  rank  having  longevity  pay, 
but  who  was  continued  on  active  duty  imtil  he  had  passed  into  liis  second 
five  years*  service,  is  not  entitled  under  act  of  March  8,  1883,  22  Stat.  472, 
c.  97,  to  a  greater  rate  of  pay  after  active  service  ceased  than  seventy-five 
per  cent,  of  the  pay  of  the  grade  or  rank  which  he  held  at  the  time  of  retire- 
ment. The  pay  of  such  retired  officer  is  fixed  at  a  certain  part  of  the  pay 
he  received  at  the  time  of  his  retirement.  Boget  v.  U,  8,,  148  U.  S.  167 ; 
Shiras,  J.,  1893. 

3.  Longevity  Pay— Former  Payments  may  be  Deducted  ftom.— In  a 

suit  in  the  Court  of  Claims  for  longevity  pay,  alleged  by  the  claimant,  and 
denied  by  the  United  States,  to  be  due  hmi,  '*  after  deducting  aU  just  credits 
and  offsets,"  a  sum  previously  paid  him  for  longevity  pay  to  which  he  was 
not  entitled  may  be  deducted  from  the  sum  found  to  be  due  him.  U,  8.  v. 
8tahl,  151  U.  S.  3G6 ;  Gray,  J.,  1894. 

4.  Mileage  of  Of9.cer-— How  Measured. — A  naval  officer,  travelling  under 
orders  from  San  Francisco  to  New  York  by  way  of  the  Isthmus  of  Panama, 
is  to  be  considered,  under  the  statutes  applicaole  to  the  case,  as  traveling 
under  orders  in  the  United  States,  and  as  entitled  to  eight  cents  per  mile, 
measured  by  the  nearest  travelled  route.  Rev.  Stat.,  §  1556.  u,  S.  v. 
Hutchine,  151  U.  S.  542 ;  Brown,  J.,  1894. 

6.  Mates  are  Petty  Of9.oers. — Mates  are  petty  officers,  and  as  such  are 
entitled  to  rations  or  commutation  therefor.  Rev.  Stat.,  g§  1579,  1585. 
U,  8.  V.  FuO&Ty  160  U.  S.  593 ;  Brown,  J.,  1896. 


See  :  Boundary  Lines,  9. 

Constitutional  Law,  8. 
Municipal  Corporations,  17. 
Limitation  op  Actions,  23. 
Mechanics'  Liens,  2. 

NECESSABIES. 

See  :  Husband  and  Wife,  2. 

NEGLIQENCE,  146. 

Bee  also :  Admiralty,  57,  62. 
Carriers,  40. 

Circuit  Court  of  Appeals,  135. 
Master  and  Servant. 
Ships  and  Shipping,  15. 
Taixiuy  129-130. 

I.  WHAT  IS  NEGLIGENCE,  1-45. 

1.  Violation  op  Duty,  1-22. 
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m.  DANGEROUS  PREMISES  AND  PLACES,  75-80. 
IV.  EVIDENCE,  81-95. 
V.  PROVINCE  OF  COURT  AND  JURY,  9^-146. 

1.  Questions  for  Court,  96-113. 

2.  Questions  for  Jury,  114-146. 

L  WHAT  IS  NEGLIGENCE,  1-45. 

1.  Violation  of  Duty,  1-22. 

1.  XJbi  JxiBf  Ibi  Bemedixun. — An  omission  of  a  duty  imposed  by  law,  or 
the  commission  of  a  wron^  forbidden,  gives  a  right  of  action  to  a  party 
injured  thereby.  Crane  Elevator  Co,  v  Lippert,  24  U.  S.  App.  177  (7th  Cir.) ; 
Baker,  J.,  1894. 

2.  Failure  to  Bo  What  Should  be  Done. — A  steamship  is  liable  in  dam- 
ages to  an  employ^  for  personal  injuries  resulting  from  negligence  ;  and 
failure  to  do  what  ought  to,  and  could,  be  done  to  ensure  safety,  is  negli- 
genoe.     The  Benefactor,  28  U.  S.  App.  424  (3d  Cir.) ;  Buffington,  J.,  1895. 

3.  Gontraot  Duty  Equal  to  Statutory— Fences— Indian  Territory.— 
A  contract  by  a  railroad  comi>any  to  fence  its  track  through  certain  land 
imposes  upon  it  the  same  duties  with  respect  to  the  killing  of  stock  as  if 
there  were  a  statute  to  that  effect.  The  plaintiff  who  relies  upon  the  failure 
of  the  company  to  fence  its  track  must  allege  the  fact  in  his  complaint. 
But  where  neither  the  railroad  nor  the  owner  of  animals  is  required  to  fence 
it  is  the  duty  of  the  engineers  to  use  reasonable  care.  Tlie  fact  that  the 
stock  is  in  the  Indian  Territory  in  violation  of  law  does  not  affect  such  duty. 
Gulf,  Colorado  <&  Santa  Fi  Ry.  Co,  v.  Washington,  4  U.  S.  App.  121  (8th 
Cir.);  Caldwell,  J.,  1892. 

4.  Heasonably  Safe  Machinery— Proper  Bepair— Defective  Engine. 
— ^It  is  the  duty  of  a  railway  company  to  use  ordinary  care  to  supplv  its 
employes  with  reasonably  safe  machinery  and  appliances  with  which  to 
operate  its  railroad,  and  to  use  diligence  in  keepmg  the  machinery  fur- 
nished in  pro{|er  repair ;  it  is  culpable  negligence  to  continue  in  service  a 
defective  engine  after  repeated  notices  of  its  defects  and  warnings  of  the 
dangers  of  ite  use.  Northern  Pacific  R,  R,  Co.  v.  NicJcels,  4  U.  S.  App.  369 
(8th  Cir.) ;  Sanboen,  J.,  1892. 

5.  Duty  to  Trespasser. — ^Where  no  statute  affects  the  question,  a  railroad 
company  is  under  no  obligation  to  keep  a  special  lookout  in  its  own  yard,  or 
to  keep  a  bell  ringing  when  an  engine  or  train  is  in  motion.  Everv  obe 
about  such  a  yard,  as  an  employ^  or  as  a  trespasser,  must  be  taken  to  know 
the  hazards  of  the  situation,  and  that  safety  requires  the  utmost  vigilance. 
A  railroad  company  owes  no  duty  to  a  trespasser,  except  to  avoid,  after  dis- 
covering his  danger,  doing  any  wanton  or  unnecessary  injury  to  him. 
Kansas  City,  Fort  Scott  <fe  Memphis  R,  Co,  v.  Cook,  31  U.  S.  App.  277 
(6th  Cir.);  LuBTON,  J.,  1895. 

6.  Duty  to  Trespasser. — ^That  a  person  is  a  trespasser  is  no  excuse  for  a 
railroad's  failing  to  use  all  possible  means  to  prevent  an  injury  to  the  tres- 
Xiasser,  but  such  failure  is  ratner  an  intentional,  wilful,  and  utter  disregard 
of  life  and  limb.  Cleveland,  Cincinnati,  Chicago  <fe  St,  Louis  R,  R,  Co,  v. 
PhiUips'  Admr.  (I),  24  U.  S.  App.  489  (7th  Cir.) ;  Baker,  J.,  1894. 

7.  Due  ftom  Landlord  to  Tenant.— A  landlord  is  bound  to  exercise  dili- 
^nce  in  preventing  obstructions  on  the  premises  leased  which  might  cause 
injury  to  nis  tenant  or  the  latter's  employ6s.  Crane  Elevator  Co,  v.  Lippert, 
24  U.  S.  App.  176  (7th  Cir.) ;  Baker,  J.,  Dist.,  1894. 

8.  Negligence,  Test  of— Excuse  for.— Where  recovery  is  sought  for  in- 
jury to  a  car,  tne  danger  to  passengers  cannot  form  any  basis  for  deciding 
that  the  injured  company  was  negligent  in  the  care  of  its  property.  Where  a 
car  containing  passengers  is  run  into  and  injured  by  a  freight  train  negli- 
gently equipped,  the  offending  company  cannot  shield  itself  by  holding  the 
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damaged  company  to  that  high  degree  of  care  which  it  owes  only  to  its 
rafisengers.  Louisville  and  Nashvule  R.  Co.  v.  East  Tenn,  Va,  and  Oa. 
Ry.  Co.,  22  U.  S.  App.  102  (6th  Cir.);  Taft,  J.,  1804. 

9.  Negligence  to  Keep  Incompetent  Employe.— The  charge  of  the 
court  stating  that  the  defendant  was  careless  either  in  employing  or  retain- 
ing a  reckless,  incompetent,  or  careless  employe  is  not  error.  Northern 
Pacific  R.  R.  Co.  Beaton,  29  U.  S.  App.  97  (9th  Cir.);  Gilbert,  J.,  1894. 

10.  Independent  Contractor— Negligence. — ^An  independent  contractor 
is  liable  for  neglecting  to  warn  persons  of  danger  causea  by  the  work  being 
done  by  the  contractor.  Casement  v.  Brown,  148  U.  S.  615 ;  Brewer,  J., 
1893. 

11.  Of  Telephone  Company. — ^A  telephone  company  is  negligent  and  liable 
in  damages  to  a  traveller  who,  during  an  electric  storm,  comes  in  contact 
with  one  of  its  wires  and  is  injured  thereby,  the  wire  having  become  chiu^ed 
with  electricity  attracted  from  the  atmosphere.  Southwestern  Tel.  and  JW- 
Co.  V.  Robinson,  2  U.  S.  App.  205  (5th  Cir.) ;  Bruce,  J.,  1892. 

12.  Imputed  Negligence— Of  Fireman. — NegUgence  cannot  be  imputed 
to  a  nreman,  because  he  does  not  endeavor  to  enforce  upon  the  engineer 
obedience  to  the  regulations  of  the  railroad.  New  Jersey  6t  N.  Y.  R.  Co.  v. 
Young,  1  U.  S.  App.  96  (2d  Cir.) ;  Wallace,  J.,  1892. 

18.  Negligence  and  Wilftilness.- Negligence  implies  omi^on ;  wilfulness 
implies  commission ;  the  former  an  unintentional  act,  the  latter  an  inten- 
tional act.  Cleveland,  Cincinnati,  Chicago,  and  St.  Louis  Railway  Co.  v. 
PhUlips'  Admr.  (1),  24  U.  8.  App.  489  (7th  Cir.) ;  Baker,  J.,  1894. 

14.  Duty  of  Engineer— PlaintiJOT  Asleep  on  Track.— Plaintiff  lay  down 
and  went  to  sleep  on  the  railroad  track,  and  was  run  over  by  defendants' 
engine  running  backward.  After  the  engineer  discovered  he  was  there  he 
did  everything  possible  to  avoid  injury.  If  he  had  looked  out  of  the  window 
he  might  possibly  have  seen  the  plaintiff.  Held,  the  engineer  was  under  no 
duty  to  look  for  persons  lying  on  the  track,  as  it  is  not  to  be  expected  that 
any  one  will  be  there ;  and  having  done  ever^hing  possible  after  he  learned 
of  plaintiff's  position,  the  defendant  is  not  liable,  Newport  News  and  Mtss^ 
Valley  Co,  v.  Hotpe,  6  U.  S.  App.  172  (6th  Cir.) ;  Taft,  J.,  1892. 

LouiBviUe  &  N.  R.  Co.  v.  East  Tennessee,  V.  &  G.  Ry.  Co.,  60  F.  R.  905,  097,  distinguished. 

15.  Indian  Territory- Engineer's  Duty.— It  is  the  duty  of  the  engineer 
of  a  railroad  train  in  the  Indian  Territory  to  keep  a  lookout  for  stock  on  the 
track.  Gulf,  Colorado  &  Santa  F6  Ry.  Co.  v.  £Uis,  10  U.  S.  App.  640  (8th 
Cir.);  Caldwell,  J.,  1893. 

16.  Duty  of  Hallways— Freight  Cars  Running  onto  Track  from  Sid- 
ing.—in  an  action  against  a  railway  company  by  a  passenger  to  recover  for 
injuries  caused  by  a  collision  with  a  car  loaded  with  coal  which  had  escaped 
from  the  side-track  and  run  upon  the  main  track,  it  was  not  error  to  charge 
that  the  railway  company  is  bound  to  keep  its  track  clear  from  obstructions, 
and  to  see  that  the  cars  which  it  uses  on  side-tracks  are  secured  in  place,  so 
that  they  will  not  come  upon  the  track  to  overthrow  any  train  that  may 
come  along.  Union  Pacijic  Ry.  Co.  v.  Harris,  158  U.  S.  326 ;  Fuller,  C.  J.", 
1895. 

17.  Using  Cars  of  Other  Railroads— Beversible  Error. — A  railroad  com- 

Eany  is  not  guilty  of  culpable  negligence  in  using  cars  provided  with  doable 
uflfers,  and  where  the  judge  in  his  charge  leaves  it  open  for  the  jury  to  de- 
cide the  question  against  the  defendant  on  this  ground,  it  is  error  for  which 
a  new  trial  will  be  granted.  Northern  Pac.  Ry.  Co.  v.  Blake,  27  U.  S.  App. 
190  (8th  Cir.);  Thayer,  J.,  1894. 

18.  Duty  of  Railroads  at  Crossings  of  Tracks. — It  is  the  duty  of  a  rail- 
road company  to  take  greatest  care  at  a  point  where  its  track  crosses  that  of 
another,  to  ascertain  whether  a  train  is  approaching  on  the  other  track,  be- 
fore allowing  its  train  to  proceed  to  the  crossing ;  and  failure  to  take  care  is 
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negligence.    Kansas  City,  Fort  Scott  d:  Memphis  B,  Co.  v.  Stotier,  10  U.  S. 
App.  209  (8th  Cir.) ;  Shi&as,  J.,  1892. 

19.  Crossmg  Hallways— Both  Equally  Liable  for  Collision.— Where 
a  passenger  is  injured  by  the  collision  of  trains  at  a  crossing  of  two  railroads, 
each  company  is  liable  in  full  if  its  servants  are  negligent.  An  instruction 
asked  by  one  railroad  defining  the  duties  of  the  other  with  respect  to  the  care 
to  be  exercised  in  approaching  the  crossing,  and  casting  upon  it  the  liability 
in  case  the  jury  found  a  breach  of  the  dut^,  is  properly  refused,  as  both  are 
bound  to  the  same  degree  of  care,  and  the  instruction  applies  equally  to  both. 
Kansas  City,  Fort  Scott  <Sb  Memphis  R.  R.  Co,  v.  Stoner,  4  U.  S.  App.  109 
(8th Cir.)  ;  'feAYEB,  J.,  1892. 

90.  Fresnxnptioii  that  Duty  has  been  Done.— A  person  who  walks  along 
a  sidewalk  in  a  city,  either  in  the  daytime  or  at  night,  is  bound  to  exercise 
ordinary  care.  If  such  a  one  has  no  knowledge  of  a  defect  in  the  sidewalk, 
he  may  presume  that  it  is  in  a  reasonably  safe  condition.  He  is  also  entitled 
to  presume  that  the  coverings  to  apertures  used  by  the  owners  of  adjoining 
bmldings,  when  not  in  actual  use,  nave  been  made  secure,  especially  if  no 
signals  are  displayed  to  warn  people  of  existing  danger.  It  is  the  province  of 
the  jury  to  determine,  in  view  of  all  the  facts,  whether  the  failure  to  see  the 
obstruction  was  such  contributory  negligence  as  precluded  a  recoverv.  New 
York  Life  Ins.  Co.  v.  Savage,  19  U.  S.  App.  197  (8th  Cir.) ;  Thayer,  J.,  1893. 

21.  Negligenoe  of  a  Defendant  not  Shown.— Where  a  locomotive  fire- 
man stopped  from  a  locomotive  while  in  motion,  and  the  step  turned  and  he 
was  thrown  to  the  ground  and  injured,  and  it  was  shown  that  the  locomo- 
tive, which  had  just  come  in,  was  used  a  number  of  times,  and  that  the  fire- 
man had  himself  secured  the  step  properly,  and  nothing  appeared  as  te  anjr 
one^s  having  tampered  with  it,  held,  that  there  was  nothing  to  show  negh- 
gence  on  the  part  of  the  railroad  company.  Texas  and  Pacific  Ry.  Co.  v.  Pat- 
ton,  23  U.  S.  App.  819  (5th  Cir.)  ;  McCORMiCK,  J.  (TOUUDN,  J.,  Dist.),  1894. 

22.  Bule  Extended  in  Kansas— Laws  1879,  g  4914.— The  Kansas 
statute  imposing  liability  upon  a  railway  company  "  for  all  damages  done 
to  any  employe  of  such  company  in  consequence  of  any  negligence  of  its 
agents,  or  by  any  mismanagement  of  its  engineers  or  other  employes  (§  4914, 
Laws  of  1879,  Daissler's  ed.)  is  held  not  te  be  limited  to  those  cases  in  which  the 
injury  is  caused  in  the  movement  of  railroad  trains;  hut  has  been  con- 
strued to  extend  to  cases  where  the  employ 6  injured  was  engaged  in  work 
directly  <*x>nnected  in  any  way  with  the  operation  of  the  road.  Chicago,  Rock 
Island  and  Pac.  Ry.  Co.  v.  StaMey,  27  U.  S.  App.  157  (8th  Cir.) ;  Brewer, 
J.,  1894. 

2.  Degrebb  of  Care,  23-28. 

28.  Standard  of  Care. — The  standard  of  care  required  by  an  adult  is  that 
which  is  usually  exercised  by  the  ordinary  person  of  the  average  intelligence. 
Crane  Elevator  Company  v.  lAppert,  24  tJ.  S.  App.  176  (7th  Cir.) ;  Baker,  J., 
1894. 

24.  Standard  of  Ordinary  Care. — In  an  action  to  recover  damages  against 
a  street  railway  company  for  personal  injuries  caused  by  a  collision  with  an 
electric  car,  hild,  that,  though  a  person  is  only  required  to  use  the  care  in. 
the  manipulation  of  any  machine  with  reference  totherightsof  others  which 
the  ordinarily  prudent  man  would  use,  the  stendard  of  ordinary  care  is  not 
absolute,  but  varies  according  to  the  circumstances,  and  according  to  the 
possible  or  probable  danger  that  may  arise  from  the  use  of  the  instru- 
ment. Cincinnati  Street  Railioay  Company  v.  Wliitcomb,  31  U.  S.  App.  374 
(6th  Cir.);  Taft,  J.,  1895. 

25.  Beasonable  Care— Bailroad  Traok.— A  railroad  company  is  not,  as  re- 
gards ite  employes,  an  insurer  of  the  safety  of  its  track,  but  it  must  use 
reasonable  care — the  care  that  a  prudent  man  would  exercise  under  the 
same  circumstances— to  keep  its  track  free  from  obstruction  and  defect.  Kan- 
sas City,  Fort  Scott,  and  Memphis  R.  R.  Co.  v.  Kirksey,  22  U.  S.  App.  94 
(6th  Cur.) ;  Taft,  J.,  1894. 
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26.  Ordinary  and  Beasonable  Care— Indian  Territory.— Where  there 
is  no  statute  requiring  the  raihroad  to  fence  the  tracks  in  the  Indian  Terri- 
tory, the  court,  when  requested,  should  give  a  charge  to  that  effect  so  as  to 
avert  misconception,  as  under  the  circumstances  the  railroad  company  owes 
no  other  duty  to  the  owner  of  stock  except  that  the  engineer  use  ordinary 
and  reasonable  care.  Gulf,  Colorado,  and  Santa  F4  Ry,  Co,  v.  EUedge,  4  U.  S. 
App.  136  (8th  Cir.)  ;  Caldwell,  J.,  1882. 

27.  Degree  of  Care— Sparks  ftom  Engine— Prima  Facie  Evidence  of 
Negugence. — In  the  matter  of  keeping  their  right  of  way  free  from  combus- 
tible materials,  and  in  the  matter  of  providing  their  locomotives  with  suit- 
able appliances,  so  that  the^  will  not  emit  sparks,  a  railroad  is  called  upon  to 
exercise  reasonable  care,  skill,  and  diligence,  such  as  a  prudent  and  skilful 
man  would  exercise  under  like  circumstances  to  protect  his  own  property. 
The  fact  that  a  fire  had  been  lighted  by  sparks  from  a  passing  engine  is  prima 
facie  evidence  of  negHgence.  and  such  fact  will  compel  the  road  to  show  that 
it  was  not  in  fault.  £kMy  v.  Lafayette  (;?),  4  U.  S.  App.  247  (8th  Cir.) ;  Thateb, 
J.,  1892. 

28.  Degree  of  Care  Bequired— Engineer— Crossings.— An  engineer  in 
charge  of  an  engine  is  bound  to  exercise  ordinary  care  in  looking  out  for 
people  who  may  be  on  the  track  at  crossings  and  to  give  timely  warning, 
out  a  charge  that  he  was  bound  to  use  the  **  highest  possible  care  he  could 
exercise  under  the  circumstances  "  is  erroneous.  Chicago,  Rock  Idand  and 
Pac.  Railway  Co.  v.  Catdfield,  27  U.  S.  App.  858  (8th  Cir.);  Thayer,  J.,  1894. 

29.  Beasonable  Knowledge— Tow-boat.— A  towing  vessel  is  bound  to  ex- 
ercise reasonable  skill  and  care  to  avoid  bringing  the  tow  into  collision  with 
a  well-known  obstruction,  and  her  owner  is  responsible  for  the  oonseqnencea 
of  a  disaster  resulting  from  a  lack  of  proper  knowledge  of  the  perils  of  the 
service.  The  Boston  Tou>boat  Co.  v.  Pettie,  1  U.  S.  App.  57  (2d  Cir.); 
Wallace,  J,,  1891. 

The  master  of  a  Teasel  undertaking  towagre  service  is  presumed  to  know  the  channel  and  its 
difficulties  and  dangers.  The  E.  ETSimpson,  60  F.  R.  454 ;  Vessel  Owners*  Towing  Co.  r.  WilMn, 
eSF.  R.631. 


80.  Beasonable  Care— Latent  Defeota— Engine.— If  a  raUwaj  oompanj, 
in  purchasing  a  locomotive  from  a  manufacturer  of  recognized  standing, 
makes  such  reasonable  examination  of  it  as  is  possible  witnout  teariog  the 
machinery  in  pieces,  and  subjects  it  fully  to  all  the  ordinary  tests  which  are 
applied  for  determining  the  efficiency  and  stren^h  of  completed  engines, 
and  such  examination  and  tests  disclose  no  defect,  it  cannot,  in  an  action  by  a 
stranger,  be  adjudged  guilty  of  negligence  on  account  of  a  latent  defect 
which  subsequently  caused  injury  to  such  party.  Richmond  db  DanviUe 
R.  Co.  V.  Elliott,  149  U.  S.  266  ;  Brewer,  J.,  1893. 

81.  Indian  Territory— Care  Required  of  B.  B.  in.— "In  the  Indian 

Territory  it  is  the  duty  of  the  railway  company  to  exercise  ordinary  care  and 
watchfulness  to  discover  cattle  upon  its  track,  and  when  they  are  discovered 
to  use  reasonable  care  to  avoid  harming  them."    (hdf,  Colorado  db  Santa  F^ 
Ry.  Co.  V.  CJiilds,  4  U.  S.  App.  200  (8th  Cir.);  Caldvtkll,  J.,  1893. 
By  reference  to  4  U.  S.  App.  121. 

92.  Violation  of  Statute  Throws  Blame  ui>on  Bailroad.— A  railroad 
companv  left  its  slack  pit  without  a  fence  around  it  for  a  long  time  although 
required  by  the  Colorado  statute  (Laws  1877,  p.  126,  §§  137-139),  and  made 
no  efforts  to  warn  people  of  the  danger.  A  boy,  twelve  years  of  age,  who 
had  no  knowledge  of  the  condition  of  the  slack,  which  presented  no  sign  of 
danger,  being  attracted  by  something,  ran  to  the  slack  and  was  injured.  In 
view  of  the  statutory  obligation  it  was  AeW  that  the  company  was  negligent, 
and  the  boy  was  not  a  trespasser,  nor  was  he  guilty  of  contributorr  negh- 
gence.     Union  Pacific  R.  Co.  v.  McDonald,  152  U.  S.  262  ;  Harlait,  J.,  1S94. 

88.  Highest  Degree  of  Care— Elerator.— The  court  below  charged  that 
the  degree  of  care  required  in  running  a  passenger  elevator  was  the  "  highest 
degree  of  care  consistent  with  the  possibility  of  injury.'*    Held,  to  mean  that 
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the  care  reauired  must  be  commensurate  with  the  poesibilitjr  of  injury  pre- 
sented by  tne  particular  situation.  It  is  the  duty  of  one  running  a  passenger 
elevator  to  see  that  all  his  passengers  are  on,  and  to  give  them  sufSicient  time 
to  adjust  themselves.  Mitchell  v.  Marker,  22  U.  S.  App.  825  (6th  Cir.);  LuR- 
TON,  J.,  1894. 

81   When  Negligenoe  Must  be  Wilftil  to  Warrant  a  Becoyery.--In 

negligence  cases  the  plaintiff  is  only  bound  to  show  that  the  accident  hap- 
penea  through  the  neglect  of  the  defendant  and  that  he  was  not  careless. 
The  foregoing  is  the  ordinary  jule ;  but  when  the  plaintiff  is  a  wrongdoer  or 
trespasser,  in  order  to  entitle  him  to  a  recovenr,  he  must  show  that  the 
negugenoe  on  the  part  of  the  defendant  was  wilful.  Cleveland^  Cincinnati, 
Chicago  &  St  Louts  R.  R.  Co.  v.  Phillips'  Adm,  (i),  24  U.  S.  App.  489  (7th 
Cir.);  Baker,  J.,  1894. 

8S.  '*  Gross/'  **  Bookless,"  "  Wanton^"  mere  Expletives.— In  an  action 
against  a  railroad  company  for  the  killmg  of  the  plaintiff's  intestate  whilst 
the  latter  was  walking  on  its  tracks,  the  declaration  charged  the  employes 
with  **  gjross  and  reckless  and  wanton  negligence."  Heia,  that  the  words 
•'  jfross,*^  '*  reckless,"  *'  wanton,"  do  not  imply  the  same  thing  as  "  wilful "  or 
'*  mtentional,"  and  mean  nothing  more  than  negligence.    Same  Case, 

8.  Rbvotb  and  Proximate  Cause,  86-45. 

88.  Wrongful  Negligence  Must  be  the  Proximate  Cause  of  Injury. 

— An  injury  whicn  is  the  natural  and  probable  consequence  of  an  act  of 
negligence  is  actionable,  but  an  injury  that  could  not  have  been  foreseen  or 
anticipated  as  the  probable  result  of  the  negligence  is  not  actionable,  nor  is 
an  injury  that  is  not  the  natural  consequence  of  it,  and  that  would  not  have 
resulted  from  it,  but  for  the  interposition  of  some  new,  independent  cause 
that  could  not  have  been  anticipated.  Chicago,  St,  Paul,  M,  (Sb  O,  R.  Co,  v. 
EUiott,  12  U.  8.  App.  881  (8th  Cir.);  Sanborn,  J.,  1898. 

Bee  TraTeUers'  Ins.  Co.  ▼.  MeLick,  66  F.  R.  184. 

87.  When  a  Cause  is  Proximate.— A  finding  that  negligence  or  an  act 
not  amounting  to  wanton  wrong  is  the  proximate  cause  of  an  iniury  is 
not  warranted,  unless  it  appear  that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  or  wrongful  act,  and  that  it  ougnt  to 
have  been  foreseen  in  the  li^t  of  the  attending  circumstances.  When 
there  is  no  intermediate  efficient  cause  the  original  wrong  must  be  con- 
sidered as  reaching  to  the  effect,  and  proximate  to  it.  KiUien's  Adm,  v. 
Long  L  R,  R.  Co,,  85  U.  S.  App.  215  (2d  Cir.);  Wallace,  J.,  1895. 

86.  What  is  Proximate  Cause— Statements  of  Conductor.— The  plain- 
tiff, who  was  in  charge  of  certain  stock,  was  riding  in  a  caboose,  and  in- 
quired of  the  conductor  whether  there  would  be  a  change  of  cabooses  at  the 
next  station.  He  was  answered  in  the  negative  and  got  off  from  the  caboose 
and  examined  several  cars  of  stock  as  soon  as  the  train  stopped.  As  it 
was  about  to  leave  in  a  few  moments,  he  stepped  on  a  stock  car,  and 
walked  backward  along  the  top  of  the  train,  whicn  was  about  to  stop,  after 
having  started,  for  the  purpose  of  changing  a  caboose,  and  he  was  caused  to 
fall,  when  the  caboose  was  *'  kicked  "  off  from  the  train,  and  was  injured. 
Held,  that  the  statements  of  the  conductor  that  the  caboose  would  not  be 
changed  were  not  the  proximate  cause  of  the  injury.  Chicago,  St,  PatU,  M, 
A  O.  Ry,  Co,  V.  Elliott,  12  U.  S.  App.  881  (8th  Cir.);  Sanborn,  J.,  1893. 

89.  Proximate  Cause— Change  of  Wind.— Where  a  fire  had  been  started, 
and  spread  to  plaintiff*s  property  becaune  of  a  change  in  the  direction  of 
the  wind,  whicn  change  was  not  unusual  at  that  season  of  the  year,  the 
change  of  wind  is  not  an  intervening  cause.  Only  an  extraordinary  occur- 
rence can  be  considered  such.  Northern  Pac,  R,  Co,  v.  Lewis,  7  U.  S.  App. 
254  (9th  Cir.);  Gilbert,  J.,  1892. 

40.  19'atural  and  Probable  Consequences.— An  oil  company  shipped  pe- 
troleum in  a  tank-car  to  a  gas  company,  the  tank-car  having  no  valve  regu- 
lating the  discharge  of  the  petroleum.  The  car  was  then  removed  to  a  side- 
track where,  when  the  oil  was  taken  out,  it  leaked  and  could  not  be  con- 
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trolled,  and  before  the  car  could  be  moved  from  its  position,  the  oil  flowed 
into  the  boiler  room  of  the  mill,  and  as  a  result  the  mill  was  destroyed  by 
fire.  In  an  action  against  the  oil  company  to  recover  damages  for  the  de- 
struction of  the  mill,  the  court  held  that  tne  injury  to  the  mill  was  not  the 
natural  and  probable  consequence  of  the  neglect  in  not  preventing  the  leak- 
age of  oil.  GoodUmder  MiU  Co.  v.  Standard  Oil  Co.,  24  U.  S.  App.  7  (7th 
Cir.) ;  Jenkins,  J.,  1894. 

41.  Froxiiiiate  Cause. — If  the  negligence  of  a  person  causes  a  Ipes  to  one  of 
two  other  persons,  the  one  who  opened  the  door  to  such  a  wrongful  act  must 
suffer.  Loughlin  v.  Calumet  and  Chic.  Canal  and  Dock  Co.,  24IJ.  S.  App. 
573  (7th  Cir.) ;  Baker,  J.,  1895. 

42.  Proximate  Cause— Breaking  of  Pin.— The  plaintiff,  a  brakeman,  was 
on  top  of  a  car  attached  to  a  moving  train,  when  suddenly  this  particular 
car  became  detached,  owing  to  the  breaking  of  a  defective  coupling  pin. 
The  plaintiff  attempted  to  pass  to  the  next  car  to  apply  the  brake,  and  in  so 
doinff  fell  from  the  car  and  was  seriouslj^  injured.  In  an  action  to  recover  it 
was  held  that  the  proximate  cause  of  injury  was  the  breaking  of  the  defec- 
tive pin,  and  the  verdict  should  be  for  plaintiff,  notwithstanding  that  he  was 
on  top  of  the  cars  in  violation  of  his  orders,  because  he  w^  loo^ng  after  the 
safety  of  the  train ;  the  plaintiff's  negligence  was  too  remote.  Amrmed  by 
the  Court  of  Appeals,  which  stated  that  if  it  had  jurisdiction  to  review  the 
decision  of  the  jury,  it  would  say  that  the  verdict  was  supported  by  the  evi- 
dence. Terre  Haute  <fe  Indianapolis  R.  R.  Co.  v.  Mansberger,  24  C  S.  App. 
551  (7th  Cir.) ;  Woods,  J.,  1895. 

43.  Other  Causes  Contributing.— A  person  who,  while  riding  in  the  pri- 
vate carriage  of  another  at  his  invitation,  is  injured  by  the  negligence  of  a 
third  party,  may  recover  against  the  latter,  notwithstanding  the  n^ligence 
of  the  driver  of  the  carriage  may  have  contributed  to  his  injury,  if  the  per- 
son injured  is  without  fault  and  has  no  control  over  the  driver.  Union 
Pacific  Ry.  Co.  v.  Lapaley'a  Admr.,  4  U.  S.  App,  542  (8th  Cir.) ;  Sanbosn, 
J.,  1892. 

A  husband  may  recover  for  loss  of  servioes  of  his  wife  though  her  negligence  contributed  to 
her  Injury.    Honey  v.  Chicago,  B.  &  Q.  Ry.  Co.,  SO  F.  R.  4i&. 

44.  Negligence  Concurring  with  Physical  Weakness  of  Injured.— A 

tort-feasor  is  liable  for  an  injury  caused  directly  by  its  negligence,  though 
aggravated  by  the  physical  condition  of  the  injured  party.  Crane  Elevator 
Co.  V.  Lippert,,  24  U.  S.  App.  176  (7th  Cir.)  ;  Baker,  J.,  1894. 

45.  Negligence  as  Remote  Cause.— An  antecedent  act  of  negligence  is  re- 
mote, when  the  other  vessel,  by  the  exercise  of  ordinary  care,  can,  notwith- 
standing, avoid  a  collision.  The  Portia,  26  U.  S.  App.  475  (2d  Cir.);  Wal- 
lace, J.,  1894. 

1.  Duty  to  Use  Due  Care,  46-56. 

46.  Ordinary  Care— Contributory  Wegligence.— A  person  travelling  over 
a  defective  street  knowing  of  its  defects,  or  driving  by  an  obvious  obstruc- 
tion in  a  public  thoroughfare,  is  not  deprived  of  the  right  to  recover  damages 
from  the  party  responsible  for  such  a  defect,  unless  it  appears  that  he  faifed 
to  exercise  that  degree  of  care  which  persons  under  similar  circumstances 
ordinarily  exercise,  and  thus  was  guilty  of  contributory  negligence.  Chi- 
cago and  Northwestern  Ry.  Co.  v.  Prescott,  19  U.  S.  App.  292  (8th  Cir.) : 
Thayer;  J.,  1893. 

47.  Negligence  of  Passenger— His  Duty.— It  is  the  duty  of  a  person  about 
to  take  passage  on  a  railroad  train  to  inform  himself  when,  where,  and 
how  he  can  go  or  stop  according  to  the  regulation  of  the  railroad  company, 
and,  if  he  makes  a  mistake  not  mduced  by  the  company,  against  which  or- 
dinary care  in  this  respect  would  have  protected  him,  he  has  no  remedy 
against  the  company  for  the  consequences.  Texas  and  Pacific  Ry.  Co.  v. 
Ludlam,  18  U.  S.  App.  540  (5th  Cir.);  Pardee,  J.  (Lockk,  J.,  Dist.), 
1893. 

48.  Bailway  Crossing- Duty  of  Traveller— **  Look  and  losten."— It 

is  the  duty  of  a  traveller  upon  a  highway  when  approaching  a  railroad  croes- 
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ing,  to  look  and  listen  before  venturing  to  cross  the  track  at  any  time, 
and  especially  so  when  he  knows  the  crossing,  and  is  presumed  to  know, 
from  his  residence  in  the  vicinity,  the  time  when  the  tram  may  be  expected. 
If  the  signals  are  properly  given,  though  unheeded  by  the  traveller  because 
of  defective  hearmg,  inattention,  or  any  other  cause  not  referable  to  any 
fault  of  the  railroad  company,  the  statutory  liability  for  damages  is  not 
incurred.  Horn's  Administratrix  v.  B.  iSb  O.  R.  Co,^  6  U.  S.  App.  881  (6th 
Cir.);SwAN,  J.,  1893. 

49.  ABBumption  of  Bisk  b^r  Long  Acqulesoeiice  in  Violation  of  Bnles. 
— ^In  an  action  by  a  locomotive  engineer  against  a  railroad  company  for  neg- 
ligence, brought  about  by  a  departure  of  some  of  the  employes  from  the  rules 
of  the  company,  Ae2d,  that  a  long  acquiescence  of  the  engineer  in  the  de- 
parture from  the  rules  without  objection  would  be  competent  to  prove  an 
assumption  of  the  additional  risk  thereby  involved,  and  defeat  an  action  for 
injury  caused  thereby,  but  that  a  compliance  with  an  exceptional  order 
varying  from  the  rule,  suddenly  made,  would  not  constitute  such  acquies- 
cence. Baltimore  and  Ohio  Railroad  Company  v.  Camp^  81  U.  S.  App. 
313  (6th  Cir.) ;  Tapt,  J.,  1895. 

50.  Bight  to  the  Defence  Forfeited  by  Misconduct— B.  B.  Crossing. 
— ^A  freight  train  of  one  road  ran  into  a  passenger  train  of  another  road  at  a 
point  where  the  tracks  croased  each  other  at  a  descending  grade.  The  evidence 
showed  that  the  freight  train  was  provided  with  poor  bmkes.  It  was 
claimed  that  the  plaintiff  railroad  company  was  guilty  of  contributory 
negligence  because  it  had  not  complied  with  a  statute  of  Kentucky  pro- 
vicune  that  when  railways  cross  each  other  trains  **  shall  be  brought  to 
a  full  stop  at  least  fifty  feet  before  getting  to  the  crossing."  Held,  not 
contributory  negligence,  it  appearing  that  the  defendant  company  had 
acc^uiesced  in  and  taken  part  in  the  practice  which  the  passenger  train  of 
^amtiff  had  followed  in  this  instance.  Louismlle  and  Nashville  Rd,  Co.  v. 
East  Tennessee,  Va.  and  Oa,  Ry.  Co,,  22  U.  S.  App.  102  (6th  Cir.) ;  Taft,  J., 
1894. 

51.  Knowledge  of  Danger,   Presumed— Conductor,   Brakeman.— A 

brakeman,  after  a  time,  became  conductor  on  the  same  railroad,  and  was 
engaged  as  such  for  seven  vears.  He  tried  to  make  a  coupling  after  the  chief 
brakeman  had  failed ;  and  in  so  doing  put  his  foot  into  an  unblocked  frog, 
and  being  told  that  he  would  be  caught  if  he  left  it  there,  took  it  out  and 
put  it  in  again,  was  thrown  down  and  killed.  Held,  he  must  be  assumed  to 
nave  entered  and  continued  in  the  employ  of  the  railroad  company  with  full 
knowledge  of  danger  arising  from  imblocked  frogs,  and  as  he  was  guilty  of 
contributory  negligence,  the  company  was  entitled  to  a  peremptory  instruc- 
tion in  its  favor.  Southern  Pacific  Co  v.  Seley,  152  U.  S,  145  ;  Shiras,  J., 
1894. 

62.    BiMing  and  Api>liances  on  Vessel— Careftil  Examination.— A 

vessel  IS  bound  to  furnish  rigging  and  appliances  reasonably  safe  for  the  use 
of  those  employed  in  receiving  or  discharging  her  cargo,  although  thejy  may 
be  in  the  immediate  employ  and  pay  of  the  stevedore ;  and  an  action  xn  rem 
will  lie  for  damages  sustained  through  such  defective  appliances,  whenever 
the  defect  is  such  that  it  can  be  detected  on  careful  examination.  The  Para, 
23  U.  S.  App.  72  (5th  Cir.) ;  LocfKE,  J.,  1894. 

58.  Order  from  Superior  does  not  Excuse. — ^The  mere  knowledge  and 
assent  of  an  immediate  superior  to  a  violation  by  an  employe  of  a  known  rule 
of  a  company  the  employer  will  not  as  matter  of  law  reUeve  such  employ^ 
from  the  conseguence  of  such  a  violation.  Atchison,  etc,  R,  R,  Co,  v. 
Reesman,  19  U.  S.  App.  586  (8th  Cir.) ;  Brewer,  J.,  1894. 

An  enj^eer  in  temporary  char^  of  a  train  in  the  absence  of  the  conductor,  cannot  waive  a 
rule  well  known  to  a  brakeman,  absolutely  prohibiting  brakeman  from  coupling  and  uncoupling 
ears  except  with  a  stick,  by  ordering  such  employ^  to  go  between  cars,  and  place  in  position  by 
hand  a  bent  coupling  link  which  cannot  be  controUea  with  coupling  sticks.  If  the  brakeman 
▼tolatea  the  rules,  he  assumes  the  risk.    Richmond  &  D.  R.  R.  Co.  v.  Finley,  68  F.  R.  281. 

54.  Concurrence  of  Ke^ligence  and  Contributory  Negligence.— 
Even  though  the  plaintiff  is  negligent,  if  the  motorman,  having  observed  the 
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negligence,  might  have  avoided  its  effect  by  due  care,  the  railway  company 
is  Oable  for  the  injury  caused  b^r  a  collision  of  an  electric  car.  Cincinnati 
Street  Bailuxiy  Company  v.  Whitcomb,  81  U.  S.  App.  374  (6th  Cir.)  ;  Taft, 
J.,  1895. 

65.  Bailroad  is  per  se  a  Warning.— A  railroad  is  itself  a  warning,  and  it 
can  never  be  assumed  tiiat  cars  are  not  approaching  or  that  danger  is  not 
to  be  apprehended.  New  York^  New  Haven  and  Hartford  R.  /?.  Co.  t. 
Blessing's  Adm,,  85  U.  S.  App.  208  (2d  Cir.) ;  Wallace  J.,  1895. 


50.  When  the  Modiflcation  of  the  Bnle  laaid  Down  in  Davies  v. 
Mann  Applies.— The  rule  that  the  plaintiff  cannot  recover  if  himself 
guilty  of  contributory  negligence,  applies  where  the  party  inflicting  the 
injury  is  not  chargeable  with  negligence  indulged  in  after  the  position  of  the 
injured  party  was  discovered,  or,  by  t)ie  exercise  tlien  uf  reasonable  care, 
could  have  been  discovered.  Texas  &  Pac,  Ry.  Co.  v.  Nolan^  23  U.  S.  App. 
443  (5th  Cu:.)  ;  McCormick,  J.,  1894. 

n.  ILLUSTRATIVE  CASES,  57-«9. 

67.  Assumed  Bisk  of  Employment.— An  employ^  of  a  railroad  was 
standing  on  the  rear  of  a  hand-<;ar,  followed  at  a  short  distance  by  a  dump- 
car,  both  moving  slowly.  The  employe  went  down  between  the  two, 
but  without  falling,  and  appeared  to  stand  still,  where  he  was  killed  by  the 
diunp-car.  Hetd^  that  whether  the  employe  got  off  the  car  voluntarily  or  in- 
voluntarily the  danger  was  only  such  as  he  should  have  foreseen  and  was 
assumed  by  him,  and  that  there  could  be  no  recovery.  Chicago  <&  North- 
western Ry.  Co.  V.  Hoedling*s  Adm.,  10  U.  S.  App.  423  (8th  Cir.) ;  Sanbobx. 
J.,  1892. 

See  Gk>wen  v.  Harley,  66  F.  R.  960 ;  City  of  Minneapolis  ▼.  LuncUn,  68  F.  R.  639. 

68.  Steamboat  Buoys. — ^The  fact  of  attempting  to  run  a  steamboat  towing 
barges  at  high  water  is  not  of  itself  contributory  negligence,  nor  is  relyine 
upon  the  appearance  of  the  water  and  the  belief  that  the  defendants  had 
performed  their  duty  in  placing  buoys  and  warnings  in  dangerous  places. 
Casement  v.  Brown,  148  U.  S.  615;  Brewer,  J.,  1893. 

69.  Overhead  Bridge. — ^A  stockdealer  who  was  riding  in  a  caboose  went 
forward,  when  the  train  had  stopped,  to  examine  the  stock.  Before  the 
examination  was  concluded  the  train  started,  and  thinking  that  he  could  not 
reach  the  caboose  from  the  ground  he  began  to  walk  on  the  top  of  traia  back 
to  the  caboose,  as  it  was  customary  to  do  under  the  circumstances.  He  was 
struck  by  a  bridge  of  whose  location  he  had  no  knowledge  or  warning.  He 
could  not  be  held  to  have  been  guilty  of  contributory  negligence.  Chicago, 
Miluoaukee  <Sb  St.  Paul  Rd.  Co.  v.  Carpenter,  12  U.  S.  App.  892  (8th  Cir.) ; 
Thayer,  J.,  1893. 

60.  Haystaok— Not  Ploughing  Around.— PlaintifTs  haystack,  250  yards 
from  defendant's  railroad,  was  destroyed  by  fire  and  a  heifer  was  run  over 
and  killed.    Held,  (1)  Evidence  of  other  fires  in  the  vicinity  is  admissible. 

(2)  As  a  matter  of  law  it  is  not  the  duty  of  the  owner  of  haystacks  to  plough 
around  them.    He  is  only  bound  to  use  reasonable  diligence  to  protect  them. 

(3)  Plaintiff  is  not  bound  to  show  title  to  property  destroyed  ;  fact  of  possesr 
sion  is  sufficient.  Gulf,  Colorado  <fc  Santa  I'i  Ry.  Co.  v.  Johnson,  10  U.  S. 
App.  629  (8th  Cir.) ;  Caldwell,  J.,  1893. 

61.  Living  near  Powder  Magazine.— Where  a  man  is  in  actual  and  peace- 
able possession  of  land,  proof  of  that  fact  by  means  of  Union  Pacific  Rail- 
road Company  survey,  mentioned  in  Laws  of  Wyo.  1887,  p.  37,  is  snflSdent 
to  enable  the  owner  to  maintain  an  action  against  a  powder  company  for 
damages  sustained  to  the  buildings  thereon  by  the  explosion  of  a  maga- 
zine maintained  by  the  company  iii  violation  of  a  city  oixlinance.  The  fact 
that  he  lived  in  his  home  near  such  magazine  with  knowledge  of  the  danger 
does  not  constitute  contributory  negligence.  Hazard  Powder  Co.  v.  Volger 
(i),  12  U.  S.  App.  665  (8th  Cur.) ;  Caldwell,  J.,  1893. 
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62.  minre  by  Child  to  Ezercnse  due  Care.— In  an  action  to  recover  for  the 
negligence  of  a  railroad  company  for  having  caused  the  death  of  a  boy  who,  it 
appeared,  was  old  enough  to  be  held  reeponsiDle  for  his  trespasses  and  contribu- 
tory negligence,  the  court  refused  to  instruct  the  jury  that  if  they  found  that 
the  boy  was  there  by  his  own  voluntary  act  and  placed  himself  in  a  position  of 
danger,  failing  to  exercise  his  faculties  as  he  should,  and  also  to  ascertain 
whether  a  tram  was  near,  he  failed  to  use  ordin<u*v  care,  and  consequently 
his  administrator  could  not  recover  damages,  provided  the  act  of  the  railroad 
was  not  wilful.  Cleveland,  Cincinnati,  Chicago,  and  St,  Louis  Railroad  Comr 
pany  v.  Phillips' Admr.  (i),  24  U.  S.  App.  489  (7th  Ch-.) ;  Baker,  J.,  18»4. 

83.  Walking  upon  Track  of  Boad.— A  person  who  uses  a  road-bed  of  a 
railroad  company  as  a  footpath  does  so  by  sufferance,  if  the  company  fails 
to  enforce  its  rights,  and  no  obligation  is  imposed  on  the  latter  to  provide 
against  accidents.    Same  Case. 

54.  Not  laistening  and  Looking.— It  is  not  a  question  for  the  jury  whether 
a  pedestrian  was  guilty  of  contributory  negligence  in  not  Ustenme  and  look- 
ing at  a  crossing  for  a  coming  train,  even  where  the  g^tes  had  not  been 
lowered,  where  the  evidence  showed  that  if  the  pedestrian  had  made  any 
use  of  his  senses,  he  could  have  both  heard  and  seen  the  train  and 
avoided  the  accident.  Held,  that  in  this  case  the  trial  judge  properly 
directed  the  jury  to  find  a  verdict  for  the  defendant  because  nlamtiff 
had  been  guiltyof  contributory  negligence.  BlounVs  Admr,  v.  Orana  Trunk 
Ry.  Co.,  23  U.  S.  App.  129  (0th  Cir.)  ;  Tapt,  J.,  IBM. 


65.  Care  in  Crossing  Street  Bailways. — In  an  action  against  a  street 
railway  company  to  recover  damages  for  injuries  due  to  the  negligence 
of  one  of  the  company's  employes*,  held,  that  persons  crossing  a  street 
railway  track  in  a  city  in  a  vehicle  are  not  bound  to  stop  before 
crossing  unless  there  is  some  circumstance  that  would  make  such  action 
ordinarily  prudent.  Cincinnati  Street  Railvxiy  Company  v.  Whitcombf 
81  U.  S.  App.  874  (6th  Cir.) ;  Tapt,  J.,  1895. 

06.  Kegligenoe  of  Employe— Voluntary  Exposure  to  Danger.— 
Where  a  brakeman,  contrary  to  a  standing  rule  of  a  company  prohibit- 
ing its  employes  from  coupling  or  uncoupling  cars  except  with  a  stick,  goes  be- 
tween the  cars  for  that  purpose  in  obedience  to  orders  of  an  engineer, 
he  voluntarily  exposes  nimself  to  a  well-known  danger,  and  cannot  re- 
cover, as  he  is  acting  outside  of  the  scope  of  his  employment.  Richmond 
and  DanviUe  Rd.  Co.  v.  Finley,  25  U.  S.  App.  16  (4th  Cir.) ;  SmoNTON,  J., 
1894. 

67.  Violation  of  Rule— Effoot  of  Waiver  by  the  Company.— The 
mere  disregard  by  an  employe  of  a  certain  rule  of  a  railroad  company  in 
reference  to  the  coupling  of  cars  does  not  constitute  such  negligence  on 
the  part  of  the  employ^  as  will  absolutely  defeat  his  recovery  for  an  in- 
jury caused  by  the  negligence  of  the  corporation,  when,  with  the  knowl- 
ed^  and  acquiesence  of  the  superintendeut  in  sole  charge  of  the  oper- 
ation of  the  railroad,  such  employe  and  others  coming  under  the  rule  have, 
prior  to  the  accident,  constantly  disregarded  it.  Northern  Pacific  R.  R,  Co, 
V.  Nickels,  4  U.  S.  App.  369  (8th  Cir.) ;  Sanborn,  J.,  1892. 

See  Atchbon,  T.  &S.  F.  R.  Co.  v.  Reesman,  00  F.  R.  871 ;  Chicago  &  N.  W.  Ry.  Co.  v.  Davis.  58 
F.  R.  08 ;  Union  Fktciflc  Ry.  Co.  v.  Jarvi,  68  F.  R.  09. 

68.  Antecedent  Misconduct  of  Plaintiff  is  not  Such.— Antecedent  mis- 
conduct or  negligence  on  the  part  of  a  plaintiff,  such  as  could  not  have 
any  influence  u^n  the  conduct  of  the  defendant  will  not  defeat  a  re- 
covery for  injuries,  inflicted  by  the  immediate  negligence  of  the  defend- 
ant. It  is  a  misuse  of  terms  to  speak  of  such  negligence  of  the  plaintiff 
as  contributory  negligence.  Pimnsylvania  R.  Co.  v.  Reed,  20  U.  S.  App.  400 
(3d  Cir.) ;  Wallace,  J.,  1894. 


09.    Jumping  off  Train    at    Servant's  Bequest.— Plaintiff,  who  took 
passage  in  defendant's  train,  alighted  or  was  in  the  act  of  alighting  when 
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brakeman  told  him  not  to  do  so  as  the  caboose  was  Quite  a  distance  from 
the  station.  Brakeman  told  him  that  after  the  freignt  was  unloaded  the 
train  would  be  moved  so  as  to  bring  the  caboose  near  the  platform, 
^hen  tliat  was  done,  the  caboose  neared  the  platform,  but  the 
train  increased  its  speed,  and  plaintiff,  acting  under  the  advice  of  the 
brakeman,  jimiped  off  and  was  mjured.  Held,  that  the  act  of  its  servant 
estopped  defendant  from  claiming  that  plaintiff  should  have  left  when 
train  first  stopped,  or  that  its  carriage  contract  was  fuller  perfoi-med  at  that 
time,  and  that  the  plaintiff  was  entitled  to  recover,  if  in  jumping  off  the  train 
he  acted  as  a  prudent  man  would  have  acted  under  the  circumstances. 
Eddy  V.  Wallace,  4  U.  S.  App.  264  (8th  Cir.) ;  Shiras,  J.,  1892. 

8.  Effect  of,  70-74. 

70.  Bars  Beoovery  when  it  is  the  Proximate  Cause  of  Imiuy.— 
Where,  in  an  action  against  a  railway  company,  it  appeared  that  the  plaintiff, 
an  adult,  walking  for  his  own  convenience,  in  the  defendant's  private  rail- 
road yard,  in  order  to  avoid  an  approaching  car,  stepped  betwen  the  rails  of 
an  aa joining  track,  when  he  coula  have  seen  any  obiect  to  the  distance  of 
1,000  feet,  but  failing  to  look  behind  him  was  struck  by  an  engine,  the  bell  of 
which  was  not  ringing  as  required  by  ordinance,  it  was  held  that,  as  walking 
in  the  yard  was  forbidden  by  statute,  and  as  he  was  at  most  a  licensee,  and 
did  not  use  ordinary  care  in  looking  behind,  this  was  the  proximate  cause  of 
his  injury  and  not  the  failiure  to  ring  the  bell ;  such  failure  to  ring,  though 
being  concurrent  negligence,  was  not  sufficient  to  allow  plaintiff  to  recover,  as 
his  negligence  directly  contributed  to  his  injury.  Missouri  Pac,  Ry,  Co,  v. 
Moaeley,  12  U.  S.  App.  601  (8th  Cir.) ;  Sanborn,  J.,  1893. 

See  Kirtley  v.  Chicago,  M.  &  S.  P.  Ry.  Ck>.  66  F.  R.  887,  as  to  proximate  cause  of  iiijury.     Trar- 
ellers'  Ids.  Co.  ▼.  Melick,  65  F.  R.  184. 

71.  Bars  Becovery— Measure  of  Obligation  to  Use  Care.— Track  Be- 
pairer. — In  an  action  by  a  track  repairer  a^inst  a  railroad  to  recoTer  dam- 
ages for  injuries  received  by  the  slow  moving  of  cars  by  a  switch  engine, 
which  he  could  have  avoided  if  he  had  exercised  ordinary  care,  it  is  held 
that  as  he  was  guilty  of  contributory  negligence  he  could  not  recover.  His 
obligation  to  take  care  of  himself  was  not  measured  by  that  of  a  passenger 
when  upon  or  crossing  tracks.  Aerkfetz  v.  Humphreys,  145  U.  S.  418 ; 
Brewer,  J.,  1892. 

See  Davis  ▼  N.  T.  R.  R.  Co.,  150  Mass.  682 ;  Kenna  v.  Cent.  Pac.  R.  R.  Co.,  101  Cal.  »  ;  Chicago, 
etc.  Ry.  Co.  v.  Kane,  50  Dl.  App.  101. 

72.  May  Mitigate  Damages.— Where  the  engineer  of  a  train  failed  to  com- 
plv  with  the  requirements  of  the  Ciodeof  Tennessee,  in  regard  to  blowing  the 
whistle  and  ringing  the  bell  of  the  locomotive  when  trains  approach  cross- 
ings, and  plaintiff's  intestate,  by  reason  of  such  neglect  of  the  statutory  duty, 
was  killed  in  an  accident  at  the  crossing,  held,  that  contributory  negligence 
of  tlie  person  injured  was  not  a  bar  to  recovery,  but  that  the  jury  should 
consider  such  contributory  negligence  in  mitigation  of  damages.  Wexlem 
and  Atlantic  R,  R,  Co,  v.  Rdberson,  22  U.  S.  App.  187  (6th  Cir.);  LuBTOK,  J., 
1894. 

73.  Fault  of  Company  Excused  if  Plaintiff  is  Grossly  Negligent.— A 

traveller  upon  the  highway  approaching  a  railroad  track  crossing,  is  bound 
to  take  ordinary  precautions  to  ensure  his  own  safety,  and  the  presence  of 
the  track  is  warning  which  a  prudent  man  will  observe,  and  if  he  neglects  to 
iLse  his  senses,  or  is  rasli,  he  cannot  recover  for  injuries  though  the  companv 
be  also  in  fault.  Phila,  <Sb  Reading  R.  R,  Co,  v.  Peebles'  Exrx,,  28  U.  S. 
App.  405  (3d  Cir.) ;  Bupfington,  J.,  1895. 

74.  Under  Ohio  Statute.— Rev.  Stat,  of  Ohio,  §§  3336,  3337,  ai»  amended  by 
act  of  May  13,  1886,  83  Ohio  Laws,  153,  providmg  that  a  railroad  company 
shall  be  liable  in  damages  to  any  person  injured  by  the  failure  of  its  en- 
gineer to  give  the  si^naLs  required  on  approaching  a  road  crossing,  does  not 
make  the  company  hable  when  the  person  injured  is  guilty  of  oontributorv 
negli<Tonce.  Horns  Administratrix  v.  B,  dr  O.  R,  R,  Co,,  6  U.  S.  App.  SS'l 
C6th  Cir.) :  Swan,  J.,  1893. 
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in.  DANGEROUS  PREMISES  AND  PLACES,  75-«)a. 

75.  Ships— Beasonably  Safe.— Where  a  person  is  invited  to  come  upon  a 
ship  lor  the  purpose  of  business,  he  is  entitled  to  be  protected  from  harm  by 
the  exercise  of  such  care  and  prudence  as  would  render  the  premises  I'eason- 
ably  safe.  The  WiUiam  Branfoot,  8  U.  S.  App.  129  (4th  Cir.) ;  Fuller, 
C.  J.,  1803. 

76.  Where  Danger  is  Unseen  or  not  Obvious.- A  miner  in  the  employ  of 
the  defendant  was  injured  by  a  stone  falling  from  the  roof.  Held^  the  master 
was  negligent  in  not  using  that  high  degree  of  care  commensurate  with  the 
danger  which  a  reasonable  man  would  apprehend.  The  servant  was  not 
^^ty  of  contributory  negligence  in  going  into  that  place,  unless  the  danger 
IS  so  obvious  that  a  reasonably  prudent  person  would  avoid  it.  Union 
Foe.  Ry.  Co,  v.  Jarui,  10  U.  S.  App.  439  (8th  Cir.)  ;  Sanborn,  J.,  1893. 

See  Gowan  y.  Harley,  66  F.  R.  060 ;  Norman  v.  Wabash  R.  Co..  02  F.  R.  789.  Also  60  F.  R.  48. 
Masier  is  liable  for  the  unsafe  condition  of  the  working  place,  though  that  condition  be  brought 
about  by  the  n^igence  of  the  fellow-servants  of  the  injured  person.  Northwestern  Fuel 
Co.  T.  Danielaon,57P.  R.  917. 

77.  Dutv  of  Owner  to  laoensee.— Where  one  goes  on  the  property  of  an- 
other by  invitation,  a  duty  is  imposed  upon  the  owner  to  use  reasonable 
diligence  to  have  theplace  in  a  safe  condition  for  the  use  expected.  Union 
Ice  Co.  V.  CroweU;  drowdl  v.  Union  Ice  Co,,  5  U.  S.  App.  270  (1st  Cir.) ; 
Per  Cur.,  1893. 

78.  Treflpaasers  Cannot  Beoover.— If  a  father  and  son  are  trespassers  upon 
the  property  of  a  railroad  company,  although  the  former  be  attempting  to 
rescue  the  latter,  the  railroad  company  is  not  responsible  in  damages  in  case 
the  father  is  killed.  Cleveland,  Cincinnati,  Chicago,  and  St.  Louis  Railroad 
Company  Y,  Phillips*  Admr.  (1),  24  U.  S.  App.  491  (7th  Cir.) ;  Baker,  J.,  1894. 

79.  Beoovery  by  Father  Besouing  Son.— If  a  father,  attempting  to  rescue 
his  son,  is  in  a  place  where  he  has  a  right  to  be,  he  can  recover  from  the 
railroad  damages  for  its  negligence  in  case  of  his  sustaining  injury  thereby. 
Same  Case, 

80.  Presumption  of  Law  is  that  Employe  Uses  Care.— The  law  pre- 
sumes, in  the  absence  of  evidence,  that  a  railroad  emplo^^e  in  crossing  the 
track  of  the  railroad  on  foot,  at  ni^ht,  to  go  to  his  duty,  looks  and 
listens  for  coming  trains  before  crossing.  Texas  and  Pacific  Ry,  Co,  v. 
Gentry,  163  U.  S.  353  ;  Harlan,  J.,  1896. 

80a.  Degree  of  Caution. — ^The  fundamental  rule  concerning  the  care  to  be 
exercised  at  a  public  railroad  crossing  by  a  traveller  is  that  he  must  exercise 
that  degree  of  caution  usually  exercised  by  prudent  persons,  conscious  of  the 
danger  to  which  they  are  exposed  at  such  crossings.  If  the  crossing  is 
peculiarly  dangerous,  a  corresponding  increase  of  caution  is  required.  The 
general  rule  demands  a  vigilant  use  of  the  eye  and  ear,  and  the  failure  to  ex- 
ercise these  would  be  a  departure  from  that  dej2Te«  of  caution  exercised  by 
prudent  persons  at  such  crossings  as  to  raise,  under  ordinary  circumstances, 
an  inference  of  negligence.  Cincinnati,  New  Orleans  and  Texas  Ry,  Co, 
V.  Farra,  31  U.  S.  App.  307  (6th  Cir.) ;  Lurton,  J.,  1895. 

IV.  EVIDENCE,  81-95. 

81.  Must  be  Clear  Proof  of.— A  vessel  primarily  in  fault  for  a  collision 
cannot  shift  its  consequences  in  part  on  the  other  vessel  without  clear  proof 
of  contributory  neghgence  or  fault  in  the  latter.  The  John  King,  1  U.  S. 
App.  64  (2d  Cir.) ;  Wallace,  J.,  1891. 

82.  Plaintiff  Must  Show  Due  Care  on  his  Part.— In  order  to  entitle  the 
plaintiff  to  recovery  in  an  action  of  negligence  he  must  prove  **  that  at  the 
time  of  the  accident  he  was  in  the  exercise  of  due  care  and  diligence." 
Louisville  and  Nashville  Railroad  Company  v.  Kelly,  24  U.  S.  App.  103  (7th 
Cir.) ;  Woods,  J.,  1894. 

83.  Evidence  of  Keeping  Inflammable  Matter. — ^In  an  action  against  a 
telephone  company  tor  loss  from  fire  claimed  to  be  due  to  the  negligent 
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soldering  of  a  wire  by  defendant's  seirants,  the  fact  that  plaintiff  kept 
leaves,  paper,  and  kindling  wood  in  a  portion  of  his  cellar  is  not  evidence  of 
contributory  negligence.  Southern  BeU  7W.  and  M,  Co.  v.  Watts,  25  U.  S. 
App.  214  (4th  Cir.) ;  Shibas,  J.,  1895. 

84.  No  Presumption  of  Negligenoe  firom  mere  Trilling  of  Stock- 
Indian  Territory.— The  statute  of  Arkansas  as  to  killing  animals  by  rail- 
road company  not  being  in  force  in  the  Indian  Territory,  the  oomnion4&w 
rule  is  in  force  that  the  law  does  not  presume  negligence  from  the  fact 
alone  that  stock  was  injured  or  killed  by  the  company.  Eddy  v.  Lafayette 
(i),  4  U.  S.  App.  243  (8th  Cir.) ;  Caldwell,  J.,  18d2. 

86.  Same. — Following  preceding  case.  Eddy  v.  Dulaney,  4  U.  S.  App.  246 
(8th  Cir.) ;  Caldwell,  J.,  1892. 


86.  Subsequent  Bepair  of  Machinery  is  no  Evidence  of  Piior 
Negligence. — In  an  action  for  injuries  caused  by  a  machine  alleged  to 
be  negUgentlv  constructed,  a  subsequent  alteration  or  repair  of  the  machine 
by  the  defendant  is  not  competent  evidence  of  the  negligence  in  its  original 
construction.  Columbia  atia  P,  S,  R.  Co.  v.  Hawthorne^  144  U.  S.  202 ;  Gray, 
J.,  1892. 

City  of  Lincoln  v.  Sun  Vapor  8.  L.  Co.,  60  F.  R.  761 ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Hvers.  68  F.  R. 
796.  Chanees  made  In  the  construction  of  machinery  after  the  occurrence  of  an  accident  are  not 
evidence  of  negligence  in  the  uae  of  former  appliances.  Worthington  ▼.  Waring,  IS7  Mass.  421 ; 
Anderson  v.  St.  raul,  etc.,  Ring  Co.,  87  Wise.  106 ;  Western  Union  Tel.  Co.  v.  Thorn,  M  F.  R. 
890 ;  Southern  Pac.  Co.  v.  Hamilton,  64  F.  R.  471 :  Atchison,  T.  &  S.  F.  R.  Co.  v.  l^arker,  55  F.  R. 
607 ;  Barber  Asphalt  Pav.  Co.  ▼.  Odass,  67  F.  R.  66 ;  Walker  v.  Windsor  Nat.  Bk.,  66  F.  R.  78; 
German  Ins.  Co.  v.  Frederick,  68  F.  R.  148 ;  Atchison  T.  &  S.  F.  R.  Co.  y.  Reesman,  M  F.  R.  STS. 

87.  What  is  Not  an  Admission  of  Precaution  After  the  Accident.— 

Taking  precautions  after  an  accident  against  the  future  is  not  to  be  con- 
strued as  an  admission  of  responsibility  for  the  past.  Such  testimony  should 
not  be  permitted  to  go  the  jury  when  objected  to,  as  it  tends  to  distract  the 
minds  of  the  jury  from  the  real  issue,  which  is  that  of  reasonable,  but  not 
extraordinary,  care  at  the  time  of  the  accident,  in  view,  amone  other  con- 
siderations, ot  previous  and  universal  experience.  Barber  AvMiaU  Paving 
Co,  V.  Odasz'a  Adx,,  20  U.  S.  App.  826  (2d  Cir.) ;  Shipman,  J.,  1894. 

88.  Railroad  Crossing— Evidence  Allowed.— Where  a  railroad  company 
alleged  contributory  negligence  on  the  part  of  the  plaintiff  for  not  stopping, 
loolung,  and  listening,  the  court  properly  allowed  it  to  give  testimony  that 
there  were  other  people  in  the  wagon  at  the  time  of  the  accident,  and 
that  no  one  of  them  made  any  outcry,  and  also  to  the  effect  that  a  dtj 
ordinance  prohibited  running  of  trains  within  its  limits  without  ringing  a 
bell,  and  also  that  the  speed  was  regulated  by  §  80  of  the  Fort  Worth  cl^- 
ter.  Texas  and  Pac,  R,  Co,  v.  Nelson,  2  U.  S.  App.  218  (5th  Cir.);  Pardee, 
J.,  1892. 

89.  What  may  Show  Negligence.— In  an  action  against  a  railroad  com- 
pany for  injuries  caused  by  the  negligence  of  the  train-dispatcher,  it  appMred 
that  the  night  operator  was  a  boy  of  eighteen  years  of  age,  whoa  few  months 
before  the  accident  had  gone  to  sleep  on  duty.  Held^  that  there  was  sufficient 
evidence  in  the  case  to  submit  to  the  jury  the  issue  whether  the  company 
had  not  been  negligent  in  continuing  the  operator  in  their  employ.  Balti- 
more and  Ohio  Rauroad  Company  v.  Camp,  31  U.  S.  App.  218  (6th  Cir.) ; 
Taft,  J.,  1895. 

90.  To  Open  Hatchway  Evidence  of  Negligence.— In  an  action  broogbt 
by  the  administratrix  of  a  stevedore  who  was  killed  by  falling  through  an 
open  hatchway  on  a  vessel,  the  cargo  of  which  he  was  loading,  the  court 
properly  directed  a  verdict  for  the  defendant;  for  when  vessel  is  being 
loaded  or  unloaded,  an  open  hatchway  thereon,  whether  on  the  main  or 
other  decks,  when  provided  with  the  usual  combings,  ia  not,  in  ordinair 
cases,  evidence  of  a  neglect  of  duty  on  the  part  of  the  shipowner.  Home$' 
Administratrix  v.  Hammond  Co.,  33  U.  S.  App.  362  (1st  Cir.);  Putnam,  J., 
1895. 
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91.  Onus  is  on  Defendant  to  Show  Contributory  Neglif^ence.— The 
plaintiff  in  an  action  of  negligence  having  proved  that  the  injury  resulted 
from  the  tort  of  the  defendant,  the  onus  is  upon  the  latter  to  prove  con- 
tributory negligence  on  the  part  of  the  plaintin.  Crane  Elevator  Company 
T.  Lippert,  24  U.  S.  App.  176  (7th  ar.);  Baker,  J.,  1894. 

•3.  Contributory  Negligenoe— Burden  of  Proof.— Where  the  facts  are 
disputed  and  more  than  one  reasonable  inference  can  be  drawn  from  them, 
the  question  of  contributory  negligence  is  for  the  jury.  The  burden  of 
proving  contributory  negligence  rests  on  the  defendant.  Washington  <& 
Oeorgetoum  R,  Co.  v.  Harmon* a  Adr,,  147  U.  S.  571 ;  Fuller,  C.  J.,  1898. 
Sm  Mew  Orleans  &  N.  E.  R.  Co.  ▼.  Thomas,  60  F.  R.  879 ;  Omaha  Str.  R.  Co.  v.  Craig,  88  Neb.  616. 

93.  Collision— Two  Boads— Both  Presiuned  Negligent.— A  collision 
occurred  between  the  trains  of  two  railroad  companies  at  a  track  crossing 
in  broad  daylight.  No  explanation  of  the  cause  of  the  collision  was  made 
which  would  exonerate  both,  but  each  company  sought  to  cast  the  blame 
upon  the  other.  Held^  a  presumption  of  negligence  on  the  part  of  one  or 
both  arises.  In  an  action  for  injuries  to  a  passenger,  it  is  proper  to  refuse 
to  charge  that  one  of  the  companies  was  not  affected  by  such  presumption. 
Kansas  City,  Fort  Scott  and  Memphis  R.  R.  Co,  v.  Stoner,  4  U.  S.  App.  109 
(8th  Cir.);  Thaykr,  J.,  1892. 

94.  Aoddent — Company  Not  Liable  for. — A  small  steamer  was  towing  a 
lai^  raft  up  a  river ;  two  of  her  crew  tried  to  take  ashore  the  end  of  a  Ime 
coued  on  her  deck,  so  as  to  make  fast  to  the  bank,  but  failed.  The  line 
dropped  into  the  river,  and  as  thev  were  about  take  the  other  end  of  the  line, 
the  nreman  tried  to  pass  them  tne  line.  The  end  of  the  line  dropped  was 
caught  in  the  wheel  and  the  fireman  was  injured  by  part  of  the  line  getting 
around  his  foot.  Held,  no  fault  was  shown  in  the  vessel,  her  appliances, 
egnipment,  or  officers  which  tended  to  cause  injury.  The  Ida  B.  CotheU,  28 
U.  S.  App.  895  (5th  Cir.);  Locke.  J.,  1894. 

95.  What  was  Held  to  be,  by  a  Bailroad  Employe.— Where  it  is  evident 
from  testimony  that  the  deceased,  there  being  no  urgent  necessity  for  his 
act,  climbed  up  a  ladder,  the  grab-iron  of  which  was  dan^rous  within  his 
knowledge,  and  the  condition  of  which  it  was  a  part  of  his  special  duty  to 
examine,  and  that  he  knew  that  it  was  dangerous  under  any  circumstances 
to  climb  a  ladder  on  a  car  while  the  train  was  moving,  it  was  held  that  the 
deceased  without  necessity  took  a  known  risk,  that  he  contributed  to  the 
accident  by  his  own  act,  and  that  the  administrator  of  deceased  had  no  cause 
of  action  against  his  employer  because  of  his  death.  Patteraon^s  AdminiS' 
tratdr  v.  Foster,  25  U.  S.  App.  642  (4th  Cir.);  SmoNTON,  J.,  1896. 

V.  PROVINCE  OF  COURT  AND  JURY,  9^146. 
1.  Questions  for  the  CotJRT,  96-118. 

96.  When  a  Question  for  the  Court.— It  is  onlv  when  facts  are  such  that 
all  reasonable  men  must  draw  the  same  conclusion  from  them,  that  the 
question  of  negligence  is  ever  considered  ^&  one  of  law  for  the  court.  Texas 
and  Pacific  Ry.  Co.  v.  Gentry,  168  U.  S.  353 ;  Harlan,  J.,  1896. 

97.  To  Charffe  Plain  Conclusions  as  Law.— In  cases  of  negligence,  where 
there  is  no  dispute  about  the  facts,  and  thev  are  such  that  but  one  conclusion 
can  fairly  be  arawn  from  them  by  reasonable  men,  the  court  should  declare 
such  conclusion  to  the  jury.  Northvsestem  Fuel  Co.  v.  Danielson,  12  U.  S. 
App.  688  (8th  Cir.);  Sanborn,  J.,  1898. 

When  the  facts  are  admitted  or  undisputed,  and  are  such  that  reasonable  men  can  draw  but 
ooe  conclusion  from  them,  it  is  the  duty  of  the  court  to  withdraw  the  question  from  the  jury. 
TrsTeUers'  Ins.  Co.  v.  Melick,  66  F.  R.  181. 

98.  When  Negligence  is  a  Question  of  Law.— There  is  no  fixed  standard 
in  the  law  bv  which  a  court  is  enabled  arbitrarily  to  say  in  every  case  what 
conduct  shall  be  considered  reasonable  and  prudent,  and  what  shall  con- 
stitute ordinary  care  under  any  and  all  circumstances.    It  is  only  when  the 
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facts  are  such  that  all  reasonable  men  must  draw  the  same  conclnsion  from 
them  that  the  question  of  negligence  is  even  considered  as  one  of  law  for  the 
court.  Cw.,  New  O.  <fc  Texas  Pac.  Ry.  Co.  v.  Farra,  31  U.  S.  App.  806  (6t:i 
Cir.) ;  LUBTON,  J.,  1895. 

99.  When  the  Question  is  Law  and  when  Fact.— In  an  action  against  a 
railroad  company  brought  by  one  of  its  employes  to  recover  damages  for 
injuries  inflicted  wliile  on  duty,  where  the  evidence  is  conflicting,  it  is  the 

?irovince  of  the  jury  to  pass  upon  the  questions  of  negligence ;  but  when  the 
acts  are  undisputed  or  clearly  preponderant,  they  are  questions  of  law  for 
the  court.  In  this  case  held  that  the  injury  was  the  result  of  the  inexcus- 
able negligence  of  the  company's  servant.  Southern  Pacific  Co,  v.  Pod,  160 
U.  S.  438 ;  White,  J.,  1896. 

100.  Proper  Use  of  Senses,  Question  of  Ijaw.— When  the  evidence  leaves 
no  doubt  that  if  the  plaintiff  had  made  proper  use  of  his  senses  he  could  have 
seen  and  heard  in  due  season  an  approaching  train,  and  tliereby  have 
avoided  injury,  the  question  is  one  of  law  and  not  a  question  for  a  iurv. 
Kansas  C,  Fort  S,  cfc  Memphis  R.  Co.  v.  Cook,  31  U.  S.  277  (6th  Cir.) ;  LuR- 
TON,  J.,  1895. 

101.  No  other  Negligenoe  than  that  Assumed— Question  of  Law.— In 

an  action  to  recover  for  the  death  of  an  employe,  where  the  servant  assumed 
the  risk  incident  to  his  master's  business,  and  where  there  is  no  evidence  of 
any  negligence  other  than  that  known  and  assume  before  the  accident,  the 
question  of  negligence  should  not  be  submitted  to  the  jury.  Texas  <&  Fhc. 
Ry.  Co.  V.  Minnick,  23  U.  S.  App.  310  (5th  Cir.);  McCORMiCK,  J.,  1894. 

102.  Contributorv  Negligence— Mixed  Question  of  Law  and  Fact.— 

It  is  tlie  duty  of  the  court  to  instruct  tlie  jury  as  to  the  question  of  contrib- 
utory negligence,  and  the  jury  will  resolve  the  question.  The  question  is 
one  both  of  law  and  of  fact.  Northern  Pacific  Railroad  Co.  v.  Austin,  ^ 
U.  S.  App.  336  (7th  Cir.) ;  Jenkins,  J.,  1894. 

103.  Not  to  Determine  Doubtful  Question— In&nt's  Negligence.— The 
mere  fact  that  the  acts  of  the  plaintiff  would  conclusively  establisli  contrib- 
utory negligence  if  he  were  an  adult  does  not  require  the  court  to  deter- 
mine, as  a  conclusion  of  law,  that  they  amounted  to  contributory  negligence 
on  the  part  of  the  infant.  Northern  Pacific  Coal  Co.  v.  Richmond,  15  U.  S. 
App.  263  (9th  Cir.)  ;  GILBERT,  J.,  1898, 

104.  When  Court  may  Direct  Verdict.— While  questions  of  n^ligence 
and  contributory  nes^Ugence  are  ordinarily  questions  of  fact  for  a  jury,  yet 
when  the  undisputed  evidence  is  so  conclusive  that  the  court  would  be  com- 
pelled to  set  aside  a  verdict  returned  in  opposition  to  it,  it  may  withdraw  the 
case  from  the  jury  and  direct  a  verdict.  Kansas  City,  Fort  Scott,  and  Mem- 
phis R.  Co.  V.  Cook,  81  U.  S.  App.  277  (6th  Or.) ;  Lubton,  J.,  1895. 

105.  May  Order  Verdict. — In  an  action  by  an  administrator  against  a  railroad 
company  to  recover  damages  for  the  death  of  his  intestate,  an  engineer,  the 
evidence  showed  that  the  death  was  not  due  to  the  railroad  company's  negh- 
gence,  but  to  the  circumstance  tliat  a  rail  had  been  maliciously  displac^, 
with  the  object  of  wrecking  the  train.  Held,  that  there  was  no  error  in  di- 
recting a  verdict  for  the  defendant.  Cotter's  Admr.  v.  Alabama  Cfrtat 
Southern  R.  R.  Co.,  22  U.  S.  App.  872  (6th  ar.) ;  Lurton,  J.,  1894. 

106.  May  take  Case  from  the  Jury— Evidence  all  on  one  Side.— When  the 

emplojr^  of  a  railroad  company  sues  the  company  to  recover  damages  for  in- 
juries inflicted  upon  him  while  in  its  service  by  reason  of  defective  machin- 
ery, and  it  plainly  appears  that  he  was  guilty  of  contributory  negligence,  and 
there  is  no  evidence  of  a  wilful  or  intentional  negligence  on  the  part  of  the 
company  for  the  purpose  of  injuring  the  plaintiff,  there  is  nothing  in  the 
case  to  submit  to  the  jury.  St.  Louis  <&  San  Francisco  Ry.  Co.  v.  Schu- 
macher, 152  U.  S.  77  ;  Brown,  J.,  1804. 

107.  May  Decide  the  Issue  when  all  Reasonable  Men  wonld  I>raw 
same  Conclusion. — When  a  given  state  of  facts  is  such  that  reasonable 
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men  may  fairly  differ  on  the  question  as  to  whether  there  was  negligence  or 
not,  the  determination  of  the  matter  is  for  the  jur^.  Where  all  reasonable 
men  must  draw  the  same  conclusion,  the  question  is  for  the  coiu't.  A  deci- 
sion of  the  trial  judge  on  the  question  is  suoject  to  review.  Southern  Fac 
Co.  V.  Burke,  23  U.  S.  A.pp.  1  (5th  Cir.)  ;  McCOBMiCK,  J.  (Pabdee,  J.,  Dist.)» 
1804. 

108.  To  Instruct  for  Plaintiff— Negligence.— When  a  funeral  procession 
was  crossing  a  railway,  the  en^neer  of  a  freight  train  standing  near  by  blew 
his  whistle,  by  which  plaintiif^s  horse  was  friglitened,  and  plaintiff  was 
injured.  The  blowing  was  in  violation  of  a  city  ordinance.  Under  an  in- 
struction from  the  court,  that,  if  there  was  no  reasonable  ground  for  blow- 
ing the  whistle,  the  defendant  was  negligent,  the  jury  returned  a  verdict 
for  the  plaintiff.  Held,  instructions  were  justified,  and  it  is  unnecessary  to 
decide  whether  violation  of  a  city  ordinance  is  evidence  of  negligence. 
Xorthem  Pac,  C,  Co.  v.  Sullivan j  10  U.  S.  App.  478  (8th  Cir.);  Shiras,  J., 
1892. 

See  Northwestern  Fuel  Co.  ▼.  Danielaon,  67  F.  R.  980. 

109.  Clear  Contributory  Negligence.— Where  there  is  no  evidence  of  the 
fact  of  negligence,  its  consideration  may  be  withdrawn  from  the  jury.  At- 
chifion,  Topelca  <fc  Santa  Fi  Ry.  Co.  v.  Howard,  4  U.  S.  App.  202  (8th  Cir.) ; 
Thayer,  J.,  1892. 

110.  Matter  of  Law— Duty  of  Engineer.— In  determining  whether  there 
was  error  in  refusing  particular  instructions,  regard  must  be  had  to  the 
disputed  questions  arising  in  the  case.  An  instruction,  while  correct  as  an 
abstract  proposition  of  law,  may,  as  applied  to  the  facts,  be  misleading.  A 
collision  occurred  between  two  trains  at  the  crossing  of  two  roads.  The 
judge  charged  that  the  engineer  was  bound  to  use  due  care  in  going  over 
the  crossing,  but  refused  to  charge  that  it  was  his  duty  to  stop,  Iook,  and 
listen,  before  going  on  the  crossing.  Hddj  this  instruction  would  have  been 
misleading.  As  a  matter  of  law  it  is  not  the  duty  of  an  engineer  to  stop, 
look,  and  listen.  Kansas  City,  Fort  Scott,  and  Memphis  R.  R.  Co.  v. 
McDonald,  4  U.  S.  App.  563  (8th  Cir.)  ;  Shiras,  J.,  1892. 

111.  Mixed  Law  and  Pact— Scope  of  Authority.— When  a  conductor  be- 
gan an  assault  upon  a  passenger,  acting  in  the  capacity  of  conductor,  it 
was  not  error  for  tlie  trial  judge  to  refuse  to  charge  that  t!ie  conductor  had 
abandoned  his  employment  as  conductor  and  commenced  an  attack  solely  in 
hia  personal  capacity.  Teaxis  &  Pacific  Ry.  Co.  v.  Williams,  28  U.  S.  App. 
379  (5th  Cir.)  ;  LoCKE,  J.,  1894. 

• 

112.  Incomplete  Charge. — The  rules  of  the  company  required  servants  to  use 
oouplingsticks  in  coupling  cars.  A  switchman  failed  to  do  so  and  was  in- 
jured. The  court  refused  to  charge  regarding  the  sticks,  but  simply  said,  it 
must  be  proved  that  the  injury  was  due  wholly  to  the  negligence  of  the  de- 
fendant. Held,  error,  as  a  further  charge  might  have  resulted  in  a  different 
verdict.  Louisville  <fc  N.  R.  Co.  v.  Ward,  18  U .  S.  App.  683  (7th  Cir.) ;  Woods, 
J.,  1894. 

118.  Beversal— Harmless  Error  in  Charge.— Where  an  engineer  ran  down 
a  bunch  of  mules,  not  only  not  exercising  the  **  utmost "  care,  but  guilty  of 
the  grossest  negligence,  the  jury  on  the  evidence  must  have  found  agsonst 
the  company  in  any  event,  and  a  minor  error  in  the  charge  of  the  judge  as 
to  amount  of  care  duo  is  not  reversible  error.  St.  Louis  A  San  Francisco  Ry. 
Co.  V.  CLoughlin,  4  U.  S.  App.  283  (8th  Cir.) ;  Caldwell,  J.,  1892. 

2.  Qttbstions  for  the  Jury,  114-146. 

114.  Conflict  of  Testimony. — ^Where  there  is  uncertainty  as  to  the  existence 
of  negligence  or  contributory  negligence,  the  question  is  one  of  fact  for  the 
jury,  whether  the  uncertainty  arises  from  a  conflict  in  the  testimony,  or  be- 
cause, the  facts  hemfr  undisputed,  fair-minded  men  will  honestly  draw  dif- 
ferent conclusions  from  them.  Northern  Paxyiftjc  Coal  Co.  v.  Richmxmd^ 
15  U.  S.  App.  262 ;  (9th  Cur.) ;  GmBERT,  J.,  1893. 
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115.  Unoertam  Question  of  Faot. — ^Where,  in  an  action  against  a  oommon 
carrier  to  recover  damages  for  injuries  to  a  passenger,  thei-e  is  uncertainty 
as  to  the  existence  of  either  negligence  or  contributory  negligence,  the 
question  is  not  one  of  law,  but  of  fact,  and  to  be  settled  by  the  jury ;  whether 
tne  uncertainty  arises  from  a  conflict  of  testimony,  or  oecause  fair-minded 
men  will  draw  different  conclusions  from  facts  when  they  are  undispated. 
Richmond  A  D,  R,  Co,  v.  Poioers,  149  U.  S.  43 ;  Brewer,  J.,  1893. 

116.  Peremptory  InstructionB— When  Improper.— Unless  the  facts  of  a 
case  clearly  prove  contributory  negligence,  the  trial  court  is  under  no  duty  to 
fi^ve  the  jury  a  peremptory  instruction  in  favor  of  the  defendant,  but  must 
leave  the  question  to  the  jiuy  for  their  consideration.  Northern  Bacifi&Rn  R, 
Co.  V.  Nickels,  4  U.  S.  App.  369  (8th  Cir.) ;  Sanborn,  J.,  1892. 

117.  Mixed  Law  and  Faot— Injxiry  to  Employe.— In  an  action  brought 
by  an  employ^  of  a  lumber  company  for  damages  for  personal  injuries  by 
reason  of  the  company's  negligence,  the  trial  court  refused  to  give  a  per- 
emptory instruction  to  the  jury  to  return  a  verdict  for  the  defendant,  out 
left  it  to  the  jury  to  decide  whether,  on  all  the  facts  in  evidence,  they  deemed 
defendant  guilty  of  negligence  or  plaintiff  guilty  of  contributory  ne^igence. 
Held,  no  error.  H,  C.  AJkeley  Lumber  Co,  v.  Johnson's  Admr,,  19  U.  S.  App. 
253  (8th  Cir.) ;  Caldwell,  J.,  1898. 

118.  When  Court  will  not  Set  Aside  Verdict.— Where  negligence  may 
be  fairly  inferred  from  proved  or  conceded  facts,  the  case  must  be  left 
to  the  jury.  No  court  can  set  aside  the  verdict  of  a  jury,  simplj  because 
it  would  have  reached  a  conclusion  different  from  that  of  the  yarj  upon 
the  facts,  for  to  do  this  would  be  to  usurp  the  functions  of  the  jury. 
Illinois  Central  R,  Co.  v.  Kelley's  Admr,,  10  U.  S.  App.  537  (8th  Cir.) ;  Cali>- 
WELL,  J.,  1892.  ' 

See  Northern  Pac.  R.  Co.  ▼.  Tutor,  68  F.  B.  6S8  ;  Northern  Pac.  R.  v.  Morteoson,  68  F.  K  581 ; 
Chicago,  R.  I.  &  Pac.  Ry.  Co.  ▼.  Sharp,  68  F.  R.  688. 

119.  Question  of  Ordinary  Prudenoe— Fireman.— For  a  fireman,  knowing 
of  a  defect,  to  remain  upon  a  locomotiye,  is  not,  as  a  matter  of  law,  contributory 
negligence.  It  is  a  question  for  the  jury  whether  a  man  of  ordinary  pru- 
dence would  have  so  remained.  New  Jersey  and  N,  Y,  R,  Co.  v.  Young, 
1  U.  S.  App.  96  (2d  Cir.) ;  Wallace,  J.,  1892. 

120.  Negligence  of  Railroad.— Four  head  of  cattle  were  alleged  to  have  been 
killedby  the  negli^nt  operation  of  defendant's  trains.  The  jury  found  for 
the  plaintiff.  ^eZa,  on  the  evidence,  the  case  was  properly  subnutted  to  the 
jury.  GvJfj  Colorado  <&  Santa  F6  Ry,  Co.  v.  Seifred,  10  U.  S.  App.  650  (8th 
Cir.) ;  Caldwell,  J.,  1893. 

121.  Negligence  of  Railroad.— A  colt  was  alleged  to  have  been  killed  by  the 
negligent  operation  of  defendant's  trains.  The  case  was  submitted  to  the  jurr, 
who  found  for  the  plaintiff.  Held,  the  case  on  the  evidence  was  properk 
submitted  to  the  jury.  Gulf,  Colorado  <fc  Santa  Fi  Ry.  Co.  v.  TTaQaee,  10 
U.  S.  App.  647  (8th  Cir.) ;  Caldwell,  J.,  1898. 

122.  BaHway  Crossing—Assnranoe  fi:om  Foreman.— A  laborer  on  the 
road  was  told  by  a  foreman  of  the  railroad  company  that  it  was  safe  for  him 
to  cross  a  bridge,  and  while  crossing  the  bridge  he  was  struck  by  a  train  and 
severely  injured.  Held,  that  it  was  properly  left  to  the  jury  to  say  whether  the 
injured  man  was  guilty  of  contributory  negligence.  Northern  Ptic.  R.  R.  Co. 
V.  Amato,  144  U.  S.  465 ;  Blatchford,  J.  (Brewer,  Brown,  JJ.,  Dist.),  1893. 

See  Alaska  Treadwell  Gold  M.  Co.  v.  Whelan,  64  F.  R.  466. 

128.  Railway  Crossing— Obstructed  View.— Intestate  was  struck  and 
killed  by  a  railroad  train  while  attempting  to  drive  across  the  track  at  a 
crossing  in  the  city  of  Detroit.  There  were  obstructions,  so  that  one  must 
have  been  within  nf teen  or  twenty  feet  of  the  track  before  a  view  could  be 
had  in  the  direction  of  the  train.  A  city  ordinance  required  the  speed  of 
train  not  to  exceed  six  miles  an  hour,  while  this  train  was  eoing  much  faster. 
Three  was  no  flagman  at  the  crossing  nor  were  any  signals  given  by  the  ap- 
proaching train.    Held,  it  was  for  the  jury  to  decide  whether  therailroad 
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company  was  guilty  of  negligence.    Grand  Trunk  By.  Co,  v.  Ives,  144  U.  S. 
406;  Lamab,  J.,  1892. 

When  reasonable  men  oould  draw  different  oonduaionB  from  the  eyidenoe,  the  caae  properly 
goes  to  the  Jury.  Jones  y.  R.  R.,  81  D.  C.  SSfi  :  Leak  y.  Ry.  Co.,  0  Utah,  251  ;  Wines  y.  Ry.  Co., 
f  Utah,  S38 ;  Union  Pac  Ry.  Co.  y.  Noyak,  61  F.  K.  584 ;  Southern  Pac.  Co.  y.  Lafferty,  ffT  F.  K.  648 ; 
Leak  y.  Ry.  Co.,  9  Utah,  W& ;  Northern  P.  R.  Co.  v.  SulUyan,  58  F.  R.  881 ;  Valance  y.  Boston  & 
A.  Ry.  Co.,  55  F.  R.  865. 

134.  Common  Care. — A  case  involving  the  question  of  common  care  should 
not  be  withdrawn  from  the  jury  unless  the  conclusion  follows,  as  a  matter 
of  law,  that  no  recovery  can  he  had  upon  any  view  which  can  properly  he 
taken  of  the  facts  that  the  evidence  tends  to  establish.  lUinoia  Central  R, 
Co.  V.  KeUey'8  Admr,,  10  U.  S.  App.  537  (8th  Cir.) ;  Caldwell,  J.,  1892. 

125.  Beasonable  Care— Car  Windows.— A  railroad  company,  in  order  to 
protect  its  passengers  against  injury,  is  bound  to  take  tnose  precautions, 
and  those  alone,  which  reasonable  diligence  requires  ;  and  it  is  for  the  jury 
to  say  whether  in  a  given  case  reasonable  diligence  required  that  barricades 
or  guards  should  have  been  used  bv  the  railroad  company  to  prevent  its 
passengers  from  putting  their  hands  and  arms  out  of  the  car  windows. 
New  Orleans  and  Carr<Hton  R,  R.  Co,  v.  Schneider,  13  U.  S.  App.  655  (5th 
Cir.) ;  McCoRMiCK,  J.,  1893. 

126.  Safe  Track— Beasonable  Safety.— Where  a  brakeman  sustained  in- 
juries by  reason  of  a  hole  in  the  track  which  at  the  time  of  the  injuries  was 
concealed  by  slush,  the  case  was  properly  submitted  to  the  jur^  to  decide 
whether  the  company  had  discharged  its  duty  to  keep  the  track  in  a  reason- 
ably safe  condition.  Northern  Pojc.  R,  Co.  v.  Teerer,  27  U.  S.  App.  316 
(8th  Cir.) ;  Caldwell,  J.,  1894. 

127.  Care  and  Diligence  of  Deceased.- Where  there  is  any  evidence  in  the 
case  as  to  the  care  and  diligence  of  the  deceased,  error  is  committed  in  not 
submitting  the  question  of  negligence  to  the  jury.  Qriffln  v.  Overman  Wheel 
Co.,  21  U.  S.  App.  151  (Ist  Cir.);  Putnam,  J.,  1894. 

128.  Proper  Care  at  Railway  Crossings.- Whiloit  is  the  duty  of  the  rail- 
way company  to  give  warning  at  the  approach  of  crossings,  the  dut^  may 
be,  and  sometimes  is,  modified  by  circumstances.  It  is  for  the  court  to  invite 
attention  to  the  existing  circumstances  and  leave  the  jury  to  determine 
whether  the  company  is  careless  or  not.  Philadelphia  TYaction  Co,  v.  Light- 
eap,  17  U.  S.  App.  605  (8d  Cir.) ;  Butler,  J. ,  1894. 

129.  19'egligenoe  a  Jury  Question.— The  question  of  the  exercise  of  due  care 
being  one  of  fact,  its  determination  is  for  the  jury,  and  upon  the  latter 
having  rendered  its  decision,  the  verdict  will  not  be  questioned  in  an  appel- 
late court.  Crane  Elevator  Co,  v.  Lippert,  24  U.  S.  App.  176  (7th  Cir.) ; 
Baexr,  J.,  1894. 

130.  Negligence  in  Making  Flying  Switch.— To  make  a  flying  switch,  a 
freight  train  was  divided  into  sections.  On  the  middle  section  one  man  was 
left  who  was  at  the  rear  of  the  car  where  the  brake  was.  Before  train  ar- 
rived plaintiff  had  put  some  pins  on  the  rails.  After  first  section  passed  he 
ran  down  to  get  his  pins  and  was  run  over  by  the  second  section.  Held, 
sufficient  evidence  of  negligence  to  go  to  the  jury.  Chicago,  Milwaukee  <Sb 
St.  P.  Ry,  Co,  V.  McArthur,  10  U.  S.  App.  546  (8th  Cu:.) ;  Shiras,  J.,  1892. 

131.  Negligence  of  Conductor— Proximate  Cause.— When,  according  to 
the  rules  of  a  railway  company,  trains  were  required,  in  case  of  great  storms, 
to  stop  before  crossing  bridges  until  they  had  been  inspected,  and  the  con- 
ductor and  engineer  of  a  train  had  been  sent  out  to  repair  a  railroad  after  a 
heavy  storm,  and  a  section  foreman  signalled  for  the  train  to  stop,  and  the 
en^neer  slowed  down,  and,  when  he  was  told  to  proceed,  did  so  at  the  rate 
of  fifteen  miles  an  hour,  ran  upon  the  bridge  without  regarding  the  danger 
signal  thereon,  and  broke  it  down,  by  which  a  passenger  was  injured,  it 
is  for  the  jury  to  determine  whether  the  conductor's  negligence  was  the 
proximate  cause  of  the  injury.  Union  Pac  Ry,  Co,  v.  Cauaghan,  12  U.  S. 
App.  541  (8th  Cir.) ;  Sanborn,  J.,  1893. 

See  Travellen'  Ins.  Co.  y.  Melick,  66  F. R.  180, 184, 186. 
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182.  Question  of  Negligence— Indian  Territory.— As  the  owneis  of  stock 
in  the  Indian  Territory  have  the  right  to  let  them  run  at  large,  and  as  it  is  not 
contributory  negUgenoe  for  such  owner  to  turn  the  stock  loose  to  graze  in 
the  vicinity  of  a  railroad  track,  it  is  a  question  of  fact  for  the  jury  as  to 
whether  an  injury  caused  by  a  railway  engine  was  due  to  the  negligent  op- 
eration of  the  engine,  and  a  verdict  for  plaintiff  will  not  be  set  aside  if  there 
was  any  evidence  to  support  it.  Eddy  v.  Evans,  13  U.  S.  App.  697  (bth  Cir.); 
Caldwell,  J.,  1898. 

18ff.  Telegraph  Pole,  Cause  of  Injury— Negligence.— A  telegraph  com- 
pany left  one  of  its  poles  lying  in  the  road  near  the  gate  of  a  dwelling-house. 
The  plaintiff,  a  cnild  of  thirteen,  in  trying  to  enter  tlie  gate,  stepped 
over  the  pole,  slipped,  and  falling  backwards  upon  the  pole,  received  in- 
juries. Held,  that  under  the  facts  and  circumstances  of  this  case,  the  re- 
fusal of  the  court  to  submit  to  the  jury  the  question  whether  the  pole  whicli 
obstructed  the  passage,  caused  or  contributed  to  cause  plaintiff^s  fall,  w^ 
error.  Zopfi  v.  Bostal  Telegraph  Co.,  22  U.  S.  App.  136  (6th  Cir.);  Key, 
J.,  1894. 

134.  Jumping  ftom  Train— Negligenoe  for  Jury.— The  defendant  in 
error,  plaintiff  below,  was  a  laborer  in  the  employ  of  the  plaintiff  in  error. 
When  returning  from  his  work  on  a  train,  the  conductor  ordered  him  and 
others  to  jump  off  at  a  station  while  the  train  was  moving  about  four  miles 
an  hour.  The  platform  was  about  a  foot  lower  than  the  car  step.  His  fel- 
low-laborers jumped  and  were  landed  safely.  He  jumped  and  was  seriously 
injured.  He  sued  to  recover  damages.  SSeld,  that  the  court  below  rightlV 
left  it  to  the  iury  to  determine  whether  he  was  gvLiltv  of  contributory  negb- 
gence.  Northern  Pac.  R.  R,  Co,  v.  Egeland,  163  U.  S.  93 ;  Pbceham,  J.. 
1896. 

135.  Negligence  and  Contributory  Negligence.— If  the  conduct  of  a 
defendant  railway  company  is  not  at  once  condemned  as  negligence  by  the 
general  knowledge  and  experience  of  men,  the  question  of  negligence  is 
always  for  the  jury.  In  an  action  brought  against  two  railroad  comjninieir 
to  recover  damages  for  the  death  of  a  switchman,  field,  that  the  trial  judge 
erred  in  directing  a  verdict  for  the  plaintiff.  The  question  of  negligence  and 
of  contributory  negligence  are  generally  for  the  jury.  Kansas  City,  Ihrt 
Scott  &  Memphis  R.  R,  Co,  v.  Kirksey,  23  U.  S.  App.  94  (6th  Cir.) ;  Taft,  J.. 
1894. 

186.  Contributory  Negligence. — ^In  an  action  against  a  railway  company  for 
damages  for  injuries  caused  by  one  of  its  trains  striking  a  wagon,  the  negli- 
gence of  the  defendant  having  been  established,  the  question  whether  there 
was  contributory  negligence  on  the  part  of  the  plaintiff  was  properly  sub- 
mitted to  the  jury  for  consideration,  where  it  appeared  that  pk^tiff  was 
driving  slowly  and  with  a  safe  horse,  that  the  tram  was  behind  time,  tliat 
plaintiff  stopped  to  look  and  listen,  and  did  not  see  the  train  approach. 
Baltimore  and  Ohio  Co.  v.  GHfflth,  159  U.  S.  603 ;  Fuller,  C.  J.,  l»9o. 

187.  Contributory  Negligence  for  the  Jury.— The  plaintiff  stepped  from 
a  train  at  the  station  and  walked  along  some  planking  and  was  injured  there- 
by, owing,  as  he  alleged,  to  the  negligent  construction  of  the  planking.  The 
court  below  in  its  instruction  to  the  jury  stated  that,  if  the  plaintiff  had  been 
on  the  planking  before  and  was  aware  of  its  condition,  he  was  guOty  of  con- 
tributory.negligence,  otherwise  not.  In  fact  the  plaintiff  was  unaware  of 
its  condition.  Held,  that  by  this  instruction  the  trii  court  in  fact  decided 
the  question  of  contributory  negligence  and  only  submitted  to  the  jury  the 
question  as  to  the  railroad  company's  negligence.  Heid,  also,  that  it  was 
error  for  the  trial  court  to  refuse  to  grant  the  plaintiff's  request  to  instruct 
the  jury  as  to  the  plaintiff's  contributory  negligence,  which  instruction  was 
not  covered  in  the  general  charge.  Illinois  CenL  R.  R,  Co.  v.  Davidson,  24 
U.  S.  App.  354  (7th  Cir.) ;  BUNN,  J.,  1894. 

188.  Railway  Crossing.— Where  one  attempting  to  cross  the  railroad  tracks, 
at  a  crossing  where  other  trains  of  the  defendant  and  two  other  roads  were 
frequently  passing,  stopped  at  a  little  distance  from  the  tracks  while  a  train 
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was  passing,  but  before  the  noise  had  died  away  came  upon  the  tracks  and 
was  struck  by  a  train  from  the  opposite  direction,  and  negligence  was  shown 
on  the  part  of  the  railroad  company,  it  was  held  that  it  was  properly  left  to 
the  jury  to  say  whether,  considering  all  tlie  circumstances  of  the  case,  the  in- 
jurea  party  was  guilty  of  contributory  negligence.  Grand  Trunk  By,  Co, 
v.  Ives,  144  U.  S.  408 ;  Lamab,  J.,  1892. 

Net^Ufenoe  of  injured  party  will  not  excuse  railway  company  if  accident  might  have  been 
avoided  oy  reasonable  care.  McGuire  v.  R.  Ck>.,  4(5  La.  1564 ;  Leak  v.  Bailway  Co.,  9  Utah,  253 ; 
Northern  Fac.  R.  Co.  v.  Peterson,  65  F.  R.  940 ;  Union  Pac  R.  Co.  v.  Jarvi,  58  F.  R.  66 ;  Eddy  v. 
Brans.  58  F.  R.  151 ;  Chicasro  &  N.  W.  Rv.  Co.  v.  Prescott,  59  F.  R.  287  ;  Atchison,  T.  &  8.  F.  R.  Co. 
T.  McCluTK,  50  F.  R.  8b0  ;  New  Orleans  &  N.  E.  R.  Co.  v.  Thomas,  60  F.  R.  &70 ;  Southern  Fac.  R. 


bury  R.  Co..  88  Va.  1  ;  Texas  &  P.  Ry.  Co.  v.  Nolan,  68  F.  R.  552 ;  Gulf,  Colorado  &  S.  F.  Ry.  Co. 
▼.  ElUs,  M  F.  R.  481 ;  Northern  Pacific  R.  Co.  v.  Charles,  51  F.  R.  662 :  TraveUers'  Ins.  Co.  v. 
Mellck,  66  F.  R.  178 ;  Omaha  S.  Ry.  Co.  ▼.  Craig,  89  Neb.  601. 

139.  Invitatioii  hy  Agent  Imi>uted  to  Defendant.— A  passen^r  was  told 
that  he  could  abght  from  a  train  at  a  certain  crossing  and  by  invitation  of  an 
agent  of  the  defendant  he  took  his  position  on  the  platform,  from  which  he 
was  thrown  and  injured  by  the  sudden  stopping  of  the  train.  Held,  a  ques- 
tion for  the  jmry  whether  the  plaintiff  was  guilty  of  an  act  which  a  reason- 
ably prudent  man  under  like  circumstances  would  not  have  done,  and  whether 
the  agent  of  the  defendant  was  acting  within  the  scope  of  his  authority  in 
inviting  him  to  go  upon  the  platform,  though  acting  in  violation  of  a  rule  of 
the  company.  Baltimore  <fir  Ohio  R,  Co,  v.  Myers,  IS  U.  S.  App.  569  (7th  Cir.) ; 
Jenkins,  J..  1894. 

See  NorUiem  Pac.  R.  Co.  v.  Austin,  64  F.  R.  818. 

140.  Obeying  Orders  of  Foreman. — ^Whether  a  plaintiff  employed  in  load- 
ing dump-cars,  having  been  ordered  by  a  foreman  to  go  under  an  overhang- 
ing bank,  and  assured,  on  inquiry,  of  the  safety  of  the  work  in  that  place,  who 
was  injured  while  obeying  such  order  by  the  bank*s  falling,  was  guilty  of 
contributory  negligence,  or  whether  he  had  assumed  the  risk,  was  to  be 
determined  by  the  jury  and  not  by  the  court.  Haas  v.  Balch,  12  U.  S.  App. 
534  (8th  Cir.);  Shiras,  J.,  1893. 

141.  Violation  of  Rule  by  Employe  Imputed  to  the  Company.— The 
emploves  of  a  railroad  company  allowed  plaintiff  to  ride  on  a  cattle  train, 
though  they  were  forbidden  so  to  do  by  the  rules  of  the  company.  While 
so  doing,  plaintiff  was  injured  by  a  collision.  After  plaintiff's  evidence  was 
in,  the  court  was  asked  to  direct  a  verdict  for  defendant  on  the  ground  that 
the  evidence  showed  plaintiff  guilty  of  contributory  negligence.  The  judge 
left  the  case  to  the  jury,  instructing  them  that  tlie  employe's  consent  was 
that  of  t}ie  company,  though  in  violation  of  the  rules  of  the  company.  Held, 
case  was  properly  submitted  to  the  jury.  New  Orleans  <fc  N,  E,  K,  Co,  v. 
Thomas,  23  U.  S.  App.  87  (5th  Cir.)  ;  McCobmick,  J.  (Pardee,  J.,  Dist.), 
1894. 

142.  Assurance  of  Foreman. — ^Where  an  employe  was  injured  by  an  engine 
while  he  was  walking  across  a  bridge,  it  is  a  question  for  the  jury  to  deter- 
mine whether  or  not  it  was  negligence  on  his  part  not  to  keep  a  ltX)kout  for 
the  coming  en^ne.  in  viaw  of  the  bosses  assurance  that  none  was  to  come. 
NorthemBac.  By.  Co.  v.  Am>ato,  1  U.  S.  App.  113  (2d  Cir.);  LACOMfiE,  J.,  1892. 

143.  Negligence  of  Foreman— Laws  of  Minnesota,  1887.— A  section  fore- 
man in  charge  of  a  hand-car,  after  bein^  informed  tliat  a  train  was  approach- 
ing, ordered  his  men  to  keep  on  workmg  until  he  gave  the  signal  to  stop. 
He  did  not  do  so  until  it  was  too  late,  wlien  through  the  stunibling  of  one 
employe  another  was  injured.  As,  under  General  Ltaws  of  Minnesota,  1887, 
c.  13,  a  railroad  company  is  liable  for  injuries  to  an  employ^,  caused  by  the 
negligence  of  the  co-employe,  the  only  question  before  the  court  was  whether 
injury  was  due  to  the  foreman's  negligence,  and  that  was  properly  left  to 
the  jury.  Northern  Pac.  By.  Co,  v.  Behling,  12  U.  S.  App.  662  (8th  Cir.)  ; 
Caldwell,  J.,  1893. 

144.  Mental  Incompetencv— Written  Belease.— When  the  defendant  sets 
up  a  written  release  of  all  claims  for  damages  signed  by  the  plaintiff,  and 
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the  plaintiff  sets  up  that  it  was  signed  by  him  in  ignorance  of  its  contents, 
at  a  time  when  he  was  under  great  suffering  from  his  injuries,  in  a  state 
approaching  unconsciousness,  caused  by  his  injuries  and  by  the  use  of  mor- 

?imie,  the  question  is  one  for  the  jury.     Union  Pacific  Ry,  Co,  v.  Harris, 
58  U.  S.  326 ;  Fullkb,  C.  J.,  1895. 

145.  For  Jury  and  not  Expert. — In  an  action  a^inst  an  electric  street 
railway  company  for  damages  for  personal  injuries  allied  to  have  been 
caused  by  the  neglect  of  the  company  in  that  it  failed  to  provide  a  sand  box 
for  the  car,  which,  if  provided,  would  have  enabled  the  motorman  to  prevent 
the  accident,  the  court,  after  leaving  the  question  to  the  jury,  whether  the 
car  was  defective  or  not,  charged  as  follows :  '*  The  plaintiff  must  make  out 
his  case  ...  so  that  you  can  fairly  see  there  was  a  defect,  that  the  car  ought 
to  have  had  a  sand  box,  that  there  was  something  it  didn't  have  that  it  ought 
to  have  had,  the  lack  of  which  prevented  the  car  from  being  stopped  .  .  . 
then  he  is  entitled  to  a  verdict."  HMy  no  error ;  but  the  question,  *'Can 
an  electrical  motor  oar  be  safely  operated  without  a  sand  box  through  the 
streets  of  the  city  ot  Brooklyn?  is  improper;  that  is  a  question  for  the 
jury  to  answer,  and  does  not  contain  sufficient  data  for  an  expert  witness. 
Atlantic  Ave,  R,  R,  Co,  v.  Van  Dyke,  38  U.  S.  App.  334  (2d  Glr.) ;  Laoombe, 
J.,  1896. 

146.  What  is  Beaaonable  Fresiunption  for  Jury.— In  an  action  for 
damages  for  death  caused  by  the  alleged  negligence  of  the  defendant,  a  rail- 
road corporation,  it  was  hdd  that,  although  the  deceased  might  have  reason- 
ably presumed  that  the  train  which  caused  his  death  would  not  pass  before 
he  reached  the  track,  still  it  could  not  be  alleged,  as  a  matter  of  law,  that  his 
failure  to  look  was  contributory  negligence,  and  the  submission  of  the  issue 
to  the  jury  was  proper.  McOnee  v.  Kennedy^ a  Adm,,  31  U.  S.  App.  866  (6th 
Cir.);  Tapt,  J.,  1895. 
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I.  NATURE  AND  REQUISITES,  1-1 

1.  Bill  of  Lading  not  an  Independent  Contract.— A  bill  of  lading  is 
not  an  independent  contract  but  merely  a  receipt  for  goods  shipped  in  accord- 
ance with  tne  original  agreement.  The  Dunbntton,  38  U.  S.  App.  369  (M 
Cir.) ;  Laoombe,  J.,  1896. 

2.  Draft  Defined. — A  draft  is  simply  a  debt  due  the  drawer  by  the  drawee 
which  has  been  assigned  to  the  payee.  Bosworth  v.  Jacksonviue  Nat.  Bank, 
24  U.  S.  App.  413  (7th  Cir.) ;  BuNN,  J.,  1894. 

3.  Of  a  Joint  Contract  in  Louisiana.— A  note  by  which  three  parties 
signing  it  promise  to  pay  to  the  order  of  the  payee  at  a  bank  in  New  Orleans 
the  sum  named  therein  with  interest,  not  negotiable,  is  a  ioint  obligation 
under  the  law  of  Louisiana  and  binds  the  several  parties  thereto  only  for 
their  proportion  of  the  debt ;  since  to  make  it  a  soliaary  obligation,  binding 
each  of  tne  promisors  for  the  whole  debt,  the  solidarity  must,  under  the  law 
of  that  state,  be  expressly  stipulated,  and  is  never  presumed.  Oroves  v, 
SenteU,  153  U.  S.  465 ;  White,  J.,  1894. 

4.  Pnrohaser  before  Maturity  not  Charged  with  Eauitie8.'Where 

several  notes  due  at  different  times  are  given  on  one  consideration  and  de 
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posited  as  collateral  security,  the  fact  that  some  of  the  notes  were  overdue 
does  not  cliarge  the  pledgee  with  notice  of  equiti^  as  to  the  notes  not  yet 
due,  where  nothing  on  their  face  shows  that  they  were  given  on  the  same 
oonsideiation.  A  purchaser  before  maturity  obtains  a  good  title,  though  he 
may  know  facts  and  circumstances  which  would  cause  him  to  suspect,  or 
would  cause  one  of  ordinary  prudence  to  suspect,  that  the  party  from  whom 
he  obtained  it  had  no  authority  to  use  it  for  his  own  benefit.  Bank  of  Edge- 
field  V.  Farmers'  Coop,  Mfg.  Co,,  2  U.  S.  App.  282 (5th Cir.) ;  Pardee,  J.,  1892. 

II.  CONSIDERATION,  5-7. 

5.  A  Benewal  Note  is  not  Affeoted  b^  the  Consideration  of  the 
Old  One. — ^Where  a  new  note  is  given  to  raise  money  to  pay  off  an  old  note, 
which  had  been  given  to  obtain  means  whereby  to  prosecute  an  unlawful 
business,  such  new  note  is  not  affected  hv-  the  illegality  of  the  first  note,  but 
is  a  transaction  quite  distinct  from  it.  Buchanan  v.  Drovers'  Natl,  Bank  of 
Chicago^  6  U.  S.  App.  566  (6th  Cir.) ;  Severens,  J.,  1893. 

6.  Is  Presumed  and  Indorsement  is  Prima  Facie  Evidence  of.— A 

negotiable  prondssory  note,  even  if  not  purporting  to  be  "  for  value  received,'* 
im|)orts  a  consideration ;  and  the  indorsement  of  such  a  note  is  itself  prima 
facie  evidence  of  its  having  been  made  for  value.  Moses  v.  Lawrence  Co,  Bk, , 
149  U.  S.  298 ;  Gray,  J.,  1898. 

7.  When  a  Guaranty  Need  not  Express  any  .—Under  a  statute  of  frauds 
which  requires  the  consideration  of  a  promise  to  answer  for  the  debt  of  an- 
other to  be  expressed  in  writing,  a  guaranty  hy  a  third  person  of  the  pay- 
ment of  a  negotiable  promissory  note  need  not  itself  express  any  consioera- 
tion,  if  written  upon  tne  note  before  it  is  delivered  and  nrst  takes  effect  as  a 
contract;  but  must,  if  written  afterwards.  Moses  v.  Latcrence  Co,  Bk,,  149 
U.  S.  298;  Gray,  J.,  1898. 

m.  INDORSEMENT  AND  TRANSFER,  8-15. 

8.  Kotes  Transferable  by  Indorsement— In  Kansas.— A  promissory 
note  made  in  and  under  the  laws  of  Kansas  ^*to  order,"  payable  five 
years  after  date,  with  interest  semi-annually,  as  per  annexed  coupons, 
secured  by  a  collateral  first  mortgage,  conditioned  that  default  in  payment 
of  coupons  would  mature  the  mortgage,  and  further  stipulating  that  each 
coupon  maturing  should  become  part  of  the  principal,  and  12  per  cent,  should 
be  paid  thereon  until  paid,  is  a  commercial  instrument  under  the  law  of 
Kansas  and  the  law  merchant  as  well,  and  is  transferable  as  a  negotiable 
instrument  by  indorsement.  De  Hass  v.  DiberVs  Admx.,  28  U.  S.  App.  559 
(3d  Cir.) ;  Butlee,  J.,  1895. 

9.  What  an  Indorser  Warrants.— A  party  who  transfers  a  bill  of  ex- 
change by  indorsement  warrants  that  tne  instrument  is  genuine,  and  is 
liable  upon  the  warranty  if  any  of  the  names  prior  to  his  own  are  forged. 
Onondaga  Co,  Savings  Bank  v.  U,  S,,  26  U.  S.  App.  377  (2d  Cir.) ;  Lacombe, 
J. ,  1894. 

10.  When  Void. — An  accommodation  indorsement  of  a  national  bank,  from 
which  it  derives  no  benefit,  made  bv  an  ofiicer  without  authority  and  out  of 
the  ordinary  course  of  business  of  the  bank,  is  void  in  the  hands  of  the 
original  payee  of  the  paper,  where  he  takes  it  with  full  knowledge  of  the 
character  of  the  indorsement.  National  Bank  of  Commerce  of  Kansas  City 
V.  First  Nat,  Bank  of  Kansas  City,  27  U.  S.  App.  88  (8th  Cir.) ;  Sanborn,  J., 
1894. 

11.  In  Blank  Means  Payable  to  Bearer.— A  bill  or  note  made  by  a  person 
payable  to  himself  or  to  his  order,  when  indorsed  by  him  aiid  delivered  to 
another,  becomes,  in  legal  effect,  pajable  to  bearer  and  may  be  sued  on. 
Barling  v.  Bank  of  Br,  North  America,  7  U.  S.  App.  194  (9th  Cir.) ;  Deady, 
J.,  1892. 

12.  Same.— i/ones  v.  Shapera,  13  XJ.  S.  App.  481  (5th  Cir.) ;  Pardee,  J.,  1893. 
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13.  Of  a  Note  Payable  to  the  Maker  gives  Itffbct  to  it.— A  promissorj 
note  payable  to  the  maker^s  own  order  first  takes  effect  as  a  contract  upon 
indorsement  and  delivery  by  him.  Moses  v.  Lattrence  Co.  Bk.,  149  U.  S. 
298  ;  Gray,  J.,  1893. 

15.  What  is  not  Sufficient  Notice  of  Aooommodation  Indorsement.- 

That  notes  offered  for  discount  to  a  bank  by  another  bank  are  all  payable  to 
the  president  of  the  selling  bank,  individuaUy,  and  bear  his  indorsement 
followed  by  that  of  the  bank,  and  are  signed  by  him  as  president,  is  not 
sufficient  to  give  notice  to  the  discounting  l^nk  that  such  notes  are  the  in- 
dividual property  of  such  president  and  not  of  the  bank,  and  that  the  indorse- 
ment of  the  bank  is  one  of  accommodation  only,  or  to  put  the  discounting 
bank  on  inquiry ;  especially  when  negotiations  for  the  proposed  discount 
have  been  carried  on  by  the  president  and  cashier  of  the  offering  bank,  by 
letter.  U,  S.  Nat  Bank  o/N.  Y.  v.  First  Nat,  Bank  of  Little  Bock  (J),  27 
U.  S.  App.  e05  (8th  Cir.) ;  Thayer,  J.,  1894. 

IV.  ACCEPTANCE,  16-17. 

16.  By  Parol  Binding  in  Illinois.~In  Illinois  a  parol  acceptance  or  a 
promise  to  accept,  upon  a  sufficient  consideration,  is  binding  on  the  ac- 
ceptor.    Halt  v.  CordeU,  142  U.  S.  116 ;  Harlan,  J.,  1891. 

The  law  which  the  parties  have  in  contemplation  governs  the  pcrties.    Buchanan  v.  Drovers* 
Nat.  Bk.,  66  F.  R.  2» ;  Kansas  City  P.  Co.  v.  Hoover,  1  App.  Cases  Dist.  of  CoL  277. 

17.  3y  Parol  is  Valid. — A  promise  to  accept  an  existing  bill,  whether  in 
writing  or  by  parol,  is  in  legal  effect  an  acceptance,  and  suffices  to  maintain 
an  action  upon  the  bill  in  favor  of  any  person  taking  it  on  faith  of  the 
promise  ;  but  where  the  promise  is  to  accept  generally  any  drafts  which  maj 
be  drawn,  it  is  not  an  acceptance,  though  an  action  for  the  breach  of  the 
promise  can  be  maintained  by  a  third  person  who  has  taken  the  bill  upon 
faith  of  the  promise.  Exchange  Bank  v.  Hvbbard,  26  U.  S.  App.  133  (2d  Cir.); 
Wallace,  J.,  1894. 

V.  PURCHASER  FOR  VALUE  WITHOUT  NOTICE.  18-25. 

18.  Bights  of  and  Title  to. — One  who  purchases  a  negotiable  note  for  value 
before  maturity  does  not  owe  the  maker  the  duty  of  making  active  inquiir 
into  the  origin  or  consideration  of  the  note,  before  purchasing  the  same : 
his  right  to  recover  can  be  defeated  only  by  showing  that  he  had  actual 
notice  of  the  facts  which  impeach  the  validity  of  the  paper.  A  charge  that 
**  knowledge  of  such  facts  as  would  put  a  prudent  man  on  inquiry  **  would 
affect  the  right  of  the  plaintiff  to  recover  if  otherwise  a  Ixmafide  holder,  is 
erroneous.    Clark  v.  Evans,  27  U.  S.  App.  640;  Caldwell,  J.  (8th  Cir.),  1885. 

19.  As  Against  a  Conditional  Acceptor  .—Where  a  drawee  accepts  a  draft 
upon  conditions,  upon  the  fulfilment  of  those  conditions  he  is  liable  to  an 
innocent  holder  of  the  draft,  and,  in  an  action  by  the  holder  against  the  ac- 
ceptor, evidence  that  the  acceptance  was  procured  by  fraud  wiU  not  be  ad- 
mitted. Seymour  v.  M,  McDonald  Lumber  Co.,  16  U.  S.  App.  245  (6th  Cir.i; 
Swan,  J.,  1893. 

20.  Takes  Good  Title  to  an  Illegal  Note.— Under  Rev.  Stat.  HI.,  c.  3S, 
§§  130,  131,  a  contract  to  speculate  in  the  rise  or  fall  of  grain,  w^ith  the  under- 
standing that  no  delivery  is  to  be  made,  but  that  the  transaction  is  to  be 
closed  by  the  payment  of  the  difference  between  the  contract  and  the  market 
price,  is  illegal,  and  a  transfer  of  notes  in  payment  of  such  difference  transfeR 
no  title.  A  party  holding  a  note  indorsed  thereon  a  guaranty  of  paymeDt 
and  transferred  it  in  payment  of  avoid  grain  gambling  debt.  The  traisfcn* 
deposited  it  with  a  oank  as  collateral  for  a  valid  mdebtedness.  Hdd.^  j 
judgment  in  an  action  at  law  in  favor  of  the  bank  against  the  guarantor  i^ 
conclusive  to  the  extent  of  the  debt,  though  the  statute  provides  that  a!l 
judgments  on  instruments  given  for  gambling  debts  may  be  set  aside. 
Pearce  v.  Bice,  142  U.  S.  28  ;  Harlan,  J.,  1891. 

21.  When  Void  in  the  Hands  of  Innocent  Holder. — An  innocent  pur- 
chaser of  a  draft  or  note  issued  in  complete  form  by  the  drawer  and  sab- 
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sequentlj  fraudulently  raised  by  a  third  party  without  the  knowledge  or 
authority  of  the  drawer,  acquires  no  rights  against  the  latter.  Exchange 
Natumal  Bk,  of  Spokane  v.  Bank  of  Little  Rock,  19  U.  S.  App.  152  (8th  Cir.); 
Sanborn,  J.,  1898. 

22.  Of  Overdue  Paper  may  Bring  Suit.— The  transfer  of  an  overdue  note 
and  mortgage  for  a  valuable  consideration  to  a  bona  fide  purchaser  is  not  a 
collusive  transaction  which  prevents  the  transferee  from  maintaining  an 
action  upon  them,  under  the  provisions  of  the  act  of  March  8,  1875,  18  Stat. 
470,  c.  187.  §  1 ;  although  made  to  make  a  case  to  be  tried  in  a  Federal  court. 
Croits  V.  Allen,  141  U.  S.  528 ;  Lamar,  J.,  1891. 

28.  Equities  are  Out  off  by  the  Transfer  to.— A  foreign  corporation  sold 
machinery  and  took  a  note  in  part  payment  for  it,  without  havmg  complied 
with  the  Pennsylvania  statute  providing  that  it  shall  not  be  lawful  for  a 
foreign  corporation  to  do  business  within  the  state  until  it  has  filed  a  certif- 
icate with  the  Secretary  of  State.  Before  maturity  the  note  was  transferred 
to  the  H.  bank  for  value  without  notice.  Heldy  that  although  the  note 
might  not  have  been  enforcible  as  between  the  original  parties,  ^et  in  the 
hands  of  an  innocent  indorsee  for  value  before  maturity  it  was  valid.  Press 
Company,  Limited,  v.  City  Bank  of  Hartford,  17  U.  S.  App.  213  (3d  Cir.) ; 
Butler,  J.,  1893. 

24.  Burden  of  Proof— When  Upon.— In  an  action  bv  the  indorsee  against 
the  maker  of  a  promissory  note,  proof  by  the  defendant  that  the  note  was 
fraudulently  obt^uned  from  him,  puts  the  plaintiff  to  proof  that  he  is  a  bona 
fide  holder  tor  value.  Simons  v.  PisJier,  17  U.  S.  App.  1  (3d  Cir.)  ;  Acheson, 
J.  (Butler,  J.,  Dist.),  1893. 

2.>.  May  Becover  without  Reference  to  What  is  Paid.— When  negoti- 
able paper  has  been  put  in  circulation,  and  there  is  no  infirmity  or  defence 
between  the  antecedent  parties  thereto,  a  purchaser  of  such  securities  is  en- 
titled to  recover  thereon  the  whole  amount  as  against  the  maker,  irrespective 
of  what  he  may  have  paid  therefor.  Wade  v.  Chicago,  Springjfield  <i  St.  L. 
R.  Co. ;  American  Loan  <Sb  Trust  Co.  v.  Wade,  149  U.  S.  327 ;  Jackson,  J.,  1893. 

VI.  DEFENCES,  26-27. 

26.  Governed  by  the  Lex  Loci  Contractus.— A  promissory  note  executed 
and  delivered  in  Mississippi,  made  payable  in  Tennessee,  is  not  governed  as  to 
defences  of  usury  laws  against  an  indorsee  by  the  usury  laws  of  Tennessee  ; 
but  as  it  was  a  valid  contract  in  Mississippi,  the  whole  matter  of  perform- 
ance was  to  be  determined  by  the  laws  or  Tennessee.  Sturdivant  v.  Mern- 
phis  Nat.  Bank  (1),  23  U.  S.  App.  300  (5th  Cir.)  ;  Pardee,  J.,  1894  ;  Sturdi- 
vant V.  Memphis  Nat.  Bank{S),  23  U.  S.  App.  309  (5th  Cu:.)  ;  Pardee,  J., 
1894. 

27.  Failure  of  Consideration  Must  be  Affirmatively  Shown.— Where 
a  note  was  given  for  part  of  the  purchase  price  of  a  mme,  and  defendant 
claimed  to  have  been  evicted,  he  must  show  that  lie  had  been  evicted  or 
was  liable  to  be  evicted  by  a  superior  title  of  which  he  had  no  notice  at 
the  time  of  purchase.  Zimpelman  v.  Hipwell,  2  U.  S.  App.  568  (5th  Cir. )  ; 
Pardee,  J.,  1893. 

VII.  NOTICE  .OF  PROTEST,  28^2. 

2:^.  Joint  Maker  Must  Have. — Any  one  becoming  a  party  to  a  note  pay- 
able on  time,  by  signature  on  the  back  thereof,  whetner  he  be  treated  as 
guarantor  or  maker,  is  in  fact  a  mere  surety  for  the  maker,  his  liability  is 
conditional  and  secondary,  and  before  he  can  be  charged  he  must  have  the 
same  notice  of  protest  that  an  indorser  by  the  law  merchant  would  be  en- 
titled to  under  like  circumstances.  Phipps  v.  Harding,  34  U.  S.  App.  148 
(7th  Cir.) ;  Jenkins,  J.,  1895. 

29.  Failure  to  Give  Notice. — It  is  the  settled  doctrine  in  this  country  that 
the  known  insolvency  of  the  maker  of  a  promissory  note  is  no  excuse  for 
failure  of  notice  of  dishonor.    Same  Case. 


496  NEGOTIABLE  INSTRUMENTS.  VH.,  VHI. 

80.  Failure  to  Give  NoUoe  of  Dishonor. — ^The  fact  that  the  indorsets  of 
a  promisBory  note  made  by  a  corporation  constitute  a  majority  of  the 
makers*  board  of  directors  does  not  excuse  failure  to  give  notice  of  the  dis- 
honor.   Same  Case. 

81.  Furcliaser  after  Notice  Takes  Subject  to  Equities.— Where  one 
pays  the  note  of  another  to  a  bank,  and  tnat  bank  cancels  the  note,  and 
delivers  to  him  a  dishonored  certificate  of  deposit  held  by  it  as  collateral 
security,  which  certificate  he  takes  as  collateral  security  for  a  new  note 
given  to  him  by  the  debtor,  he  takes  such  certificate  subject  to  equities 
existing  against  the  original  payee,  even  though  the  bank  was  an  innocent 
holder  for  value  before  dishonor.  Jenka*  Administrator  v.  Stapp,  9  U.  S. 
App.  34  (7th  Cir.)  ;  Jenkins,  J.,  1892. 

83.  Failure  to  Give  Notice  to  the  Indorser  does  not  Relieve  the 
Maker. — A  promissory  note  payable  to  the  oi*der  of  the  maker,  being 
indorsed  by  hmi,  was  indorsed  and  delivered  to  another  for  his  accommoda- 
tion. The  latter  indorsed  it  and  borrowed  money  upon  it,  waving  demand 
and  protest.  Tiie  waiver  was  stamped  upon  the  black  of  the  note  by  mistake 
over  both  indorsements.  Held^  that  the  liability  of  the  maker  was  not  af- 
fected thereby,  as  the  nature  of  the  contract  was  not  changcHi  to  the  prej- 
udice of  the  maker.  Oordon  v.  Tfiird  Nat,  Bank  of  Ch,^  144  U.  8.  97  : 
Fuller,  C.  J. 

See  Third  Nat.  Bank  v.  Gordon,  68  F.  R.  472. 

VIII.  PRACTICE,  83-89. 

88.    Holder  of  Check  Illegally  Issued  must  Prove  Bona  Fides.— In  an 

action  at  law  against  a  bank  to  recover  on  a  cheque  drawn  and  issued  bj  its 
cashier,  if  it  be  admitted  that  the  cheque  was  obtained  without  considera- 
tion, and  was  invalid  in  the  hands  of  the  immediate  payee,  tiie  plaintiff 
must  prove  either  that  he  was  a  bona  fide  holder,  or  that  the  person  from 
whom  lie  received  the  paper  had  taken  it  for  value  without  notice  of  defect 
in  its  inception.  Thompson  v.  Sioux  Falls,  N.  B.,  150  TJ.  S-  281 ;  Brown.  J. 
(Brewer,  J.,  Dist.),  1898. 

84.  What  Parts  G-ovemed  by  the  Lex  Loci  and  What  by  the  Lex 
Fori. — An  oral  promise  was  made  in  South  Carolina  to  acoei>t  a  draft  pay- 
able in  New  YorK.  Held,  matters  bearing  on  the  execution,  interpretation, 
and  validity  of  a  contract  are  determined  by  the  law  of  the  place  where  it 
is  made  ;  those  connected  with  its  performance  are  regelated  by  the  law 
prevailing  at  the  place  of  performance,  and  the  above  contract  was  gov- 
erned by  the  law  of  South  Carolina  and  not  by  that  of  New  York,  and  is 
valid  everywhere.  Exdiange  Bank  v.  Hubbard^  26  U.  S.  App.  183  (2d  Cir.) ; 
Wallace,  J.,  1894. 

85.  What  the  Flea  must  Show.— A  plea  to  be  good  must  be  complete  in 
itself,  and  in  order  to  defend  against  a  negotiable  note  in  the  hands  of  an 
indorsee  before  maturity,  the  maker  when  sued  must  show  both  that  he  has 
a  defence  which  would  be  good  against  the  payee  and  that  the  holder  is 
not  a  holder  for  value.  Sturdivant  v.  Memphis  Nat.  Bank  (i),  23  U.  S.  App. 
300  (5th  Cir.);  Pardee,  J.,  1894  ;  Sturdivant  v.  Memphis  Nat,  BoiOrCfX  23 
U.  S.  App.  309  (5th  Cir.);  Pardee,  J.,  1894. 

86.  One  may  be  Sued  by  the  Same.Name  which  he  Uses  as  a  Sig- 
nature.—wliere  a  note  was  signed  **  L.  L.  Bigelow  "  and  suit  was  brought 
against  **  L.  L.  Bigelow  "  and  the  lands  of  "  Lee  L.  Biglow  "  were  attached, 
held,  that  having  signed  the  note  by  initials,  he  cannot  complain  of  being 
sued  by  them.  Bigelow  v.  Cfiatterton,  10  U.  S.  App.  267  (8th  Cir.) ;  Cald- 
well, J.,  1892. 

87.  Negotiable  Paper  Sold  without  Indorsement  is  Gk>vemed  by  the 
Common  Law. — A.,  an  alien,  sold  B.  certain  state  bonds  which  proved  to 
be  void.  Both  regarded  the  bonds  as  valid  at  the  time  of  the  sale.  B. 
brought  action  against  A.  in  the  Circuit  Court  of  the  United  States  and 
judgment  was  rendered  in  favor  of  A.,  which  on  appeal  to  the  Supreme 
Court  was  reversed.    The  court  held,  that  by  the  common  law  in  England 
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and  in  the  United  States  the  doctrine  is  universal  that,  where  commercial 
paper  is  sold  without  indorsement  or  express  assumption  of  liability  upon  the 
paper  itself,  the  contract  of  sale,  and  the  obligations  arising  therefrom,  as 
between  vendor  and  vendee,  are  governed  by  the  common  law  relating  to  the 
sale  of  goods  and  chattels.  The  vendor*s  obligation  is  not  restricted  to  the 
question  of  forgery  vd  non,  but  depends  upon  whether  he  has  delivered  that 
which  he  contracted  to  sell.    Meyer  v.  Eichards^  163  U.  8.  886  ;  White,  J. 

88.  Maker's  Liability  Controlled  by  the  Law  where  the  Bill  is  Pay- 
able.— ^The  liabilitv  of  the  maker  of  a  promissory  note  is  controlled  by  tne 
law  of  the  place  where  the  contract  is  payable,  because  he  is  deemed  to  have 
reference  to  the  law  of  such  place,  in  the  construction  of  the  obligation  as- 
sumed.   Phippa  V.  Harding y  84  U.  S.  App.  148  (7th  Cir.);  Jenkins,  J.,  1896. 


89.  Parties  Bights  Fixed  by  Lex  Loci  Contractus.— A.,  an  alien,  sold  to 
B.,  in  New  Orleans,  thirteen  bonds  of  the  State  of  Louisiana,  delivered  them 
to  him,  and  received  for  them  payment  in  full.  Both  parties  contemplated 
the  purchase  and  delivery  of  valid  and  lawful  obligations  of  the  state,  and 
both  regarded  the  bonds  so  delivered  as  such  valid  and  lawful  obligations. 
The  bonds  proved  to  be  absolutely  void,  having  never  been  lawfully  put 
into  droulation.  B.  thereupon  sued  A.  in  the  Circuit  Court  of  the  United 
States  to  recover  the  purchase-money  paid  for  them.  Held,  that  as  the  sale 
was  a  Louisiana  contract,  the  rights  and  obligations  of  the  parties  must  be 
determined  by  the  laws  of  that  state.  Meyer  v.  Richards,  168  U.  S.  887 ; 
Whttb,  J.,  1896. 

NEGBOES. 

See :  On  Juries :  Conutitutional  Law,  61, 108. 

NEVADA. 

See :  Taxation,  9-10. 

NEW  JERSEY. 

See :  Chancellor :  Constitutional  Law,  99. 

NEWLY  DISCOVEBED  EVIDENCE. 

See :  PufiADma  and  Practice,  119-120. 

NEW  MEXICO. 

See :  Cracurr  Court  of  Appkai/^.  168. 
Limitation  of  AcnoNS,  4. 
Usury,  5. 

NEW  ORLEANS.  ) 
See :  Statutes,  57. 

NEW  STATE. 

See :  Federal  Courts,  40. 
Riparian  Owners,  8. 

NEW  TRIAL,  11. 

See  alflo  :  Circuit  Court  of  Appeals,  188-146. 
Court  of  Cladis,  8. 
Error,  86. 
Statutes,  48. 

1.    Not  Granting  New  Trial.— The  overruling  of  a  motion  for  a  new  trial 
in  the  ooort  below  cannot  be  assigned  for  error.     Van  Stone  v.  SttUtoeU  db  B. 
M.  Co.,  142  U.  S.  188 ;  Lamar,  J.,  1892. 
32 
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2.  Is  a  Matter  of  Discretion. — A  new  trial  rests  in  the  sound  discretion 
of  the  court  to  which  the  application  is  addressed.  Haws  y,  Victoria  Copper 
M.  Co,,  160  U.  S.  803 ;  White,  J.,  18d5. 

8.  Motion  for,  is  not  Beviewable  in  C.  C.  A.— A  motion  to  set  aside 
a  special  finding  of  a  jury  is  a  motion  for  a  new  trial  on  the  issue  thereby 
decided,  and  is  luidressed  solely  to  the  discretion  of  the  trial  court  It  is  not 
reviewable  by  writ  of  error  in  a  circuit  court  of  appeals.  The  only  ques- 
tion for  the  consideration  of  this  court  is,  whether  the  action  of  the  trial 
court  on  motion  for  judgment  was  right  on  the  facts  found  by  the  jury. 
Berry  v.  Seawell,  81  U.  S.  App.  30  (6th  Cir.);  Tapt,  J.,  1895. 

4.  BefUsal  to  Grant  not  open  to  Exception.— No  exception  lies,  under 
the  practice  of  the  United  States  court,  to  the  overruling  of  a  motion  for  a 
new  trial.  Northern  Pacific  JR.  Co,  v.  Charless,  7  U.  S.  App.  859  (9th  Cir.); 
Morrow,  J.,  1898. 

6.  BBJOie.— Richmond  Ry.  A  E,  Co.  v.  Dick,  8  U.  S.  App.  99  (4th  Cir.): 
SiMONTON,  J.,  1892. 

6.  SBxae.'—SouthiDest  Va.  Imp,  Co,  v.  Pvari,  8  U.  S.  App.  444  (4th  Cir.) ;  CIopp, 
J.,  1893. 

8.  Upon  Payment  of  Costs— Colorado.— In  an  action  to  recover  posses- 
sion of  real  property  under  the  Code  Civ.  Proc.  of  Colorado  of  1^7,  §  272, 
whenever  judgment  is  rendered  against  either  party  he  may,  on  paying  costs 
recovered,  before  the  next  term,  appl^  for  a  new  trial  and  the  court  will 
ffrant  it.  But  no  more  than  one  trial  is  allowed  to  either  party.  The  de- 
leated  party  is  entitled  under  this  section  to  a  new  trial  as  of  right,  r^aidlesB 
of  the  number  of  new  trials  he  has  had  for  cause.  Iron  Silver  Mining  Co.  v. 
Campbell,  27  U.  S.  App.  65  (8th  Cir.);  Sanborn,  J.,  1894. 

9.  Time  to  Grant  New  Trial— Colorado.— Under  section  272  of  chap.  23, 
Colorado  Code  of  Procedure,  whereby  a  defendant  in  ejectment  has  a  right 
to  a  new  trial  upon  payment  of  costs  and  application  therefor  prior  to  the 
first  day  of  the  term  of  the  Circuit  Covat  next  succeeding  the  entry  of  the 
judgment,  the  court  properly  overrules  a  motion  made  thereafter  to  vacate 
the  original  judgment,  and  to  grant  a  new  trial.  Iron  Siver  M,  Co.  v.  Mike 
&  Starr  G,  <fc  S,  M.  Co.  (i),  12  U.  S.  App.  497  (8th  Cir.);  Thayer,  J.,  1893 ; 
Iron  Silver  M.  Co.  v.  Mike  <Sb  Starr  O.  <fc  S,  M.  Co.  {2),  12  U.  S.  App.  503  (8th 
Cir.);  Thayer,  J.,  1893. 

10.  For  Ezcessiye  Damages  suid  Against  Evidence.— The  decision  on  a 
motion  for  a  new  trial  on  the  grounds  of  excessive  damages  and  that  tlie 
verdict  is  contrary  to  the  evidence,  is  not  reviewable  in  a  circuit  court  of 
appeals.  Central  Vermont  R.  R.  Co,  v.  Bateman,  26  XT.  S.  App.  584 (2d Or.); 
Per  Cur.,  1895. 

11.  For  Newly  Discovered  Evidence.- It  is  within  the  disoreticn  of  the 
court  whether  it  will  or  will  not  grant  a  rehearing  on  the  ground  of  newly 
discovered  evidence,  and  a  refus^  cannot  be  assigned  as  ground  of  error  in 
an  appellate  court    McLeod  v.  New  Albany,  24  U.  S.  App.  601  (7th  Cir.); 

JENEINS,  J.,  1895. 

NEW  YOBK. 

See :  Attachment,  13  (Code  construed). 
Banks  and  Banking,  10. 
CoNSTiTunoNAL  Law,  73  (rate  of  interest). 
Criminal.  Law,  128. 
Exceptions,  45. 
Federal  Courts,  46. 
Husband  and  Wipe,  10. 
Municipal  Corporations,  78. 
Pleadinq  and  Practice,  49, 187. 
Public  Lands,  101. 
Service  op  Process,  10. 
Supreme  Court,  118. 
Taxation,  21. 
Usury.  6. 
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NEXT  FBIEND. 
See :  Pabtibs,  4,  22. 

KOLLE  FBOSEQUL 

See :  Criminal  Law,  66. 
Trial,  7. 

NOMINAL  DAMAGES. 

See:  Damages,  16,  24. 
Patents,  290. 

NON  COMPOS  MENTIS. 

See:  Contractib,  115. 

irOir-INTEBCOnBSE  LAWS. 

See :  Rebellion,  2. 

NON-JOINDEB. 

See :  Parties,  17. 

Pleading  and  Practice,  46. 

JXGN  OBSTANTE  VEBEDICTO. 

See :  Trial,  189. 

NOK-BESIDENT. 

See :  Service  upon :  Railroads,  48. 
Service  of  Process,  11. 

NON-SUIT. 

See :  Federal  Coxjrts,  15. 

Pleading  and  Practice,  90. 
Trial,  i. 

NON-USEB. 

See:  Assumpsit,  5. 

NOBTH  CABOLINA. 

See :  Constitutional  Law,  66. 
Statutes,  63. 

NOBTHEBN  PACIFIC  BAHiBOAD. 

See :  Public  Lands,  114, 144. 
Railroads,  26. 

NOTES. 
See :  Payment,  5. 

NOTICE,  12. 

See  also :  Adverse  Possession,  21. 
Attachment,  10. 
Chattel  Mortgages,  18. 
Copyright,  12-16. 
Evidence,  181  (to  produce). 
Fraudulent  Conveyances,  5-7. 
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Insurance,  33,  74. 

Lanlord  and  Tenant,  5. 

Mines  and  Mining,  25-26. 

Municipal  Corporations,  48,  55,  58,  61, 

Pleading  and  Practice,  55. 

Public  Lands,  142. 

Railroads,  61. 

Recording  Conveyances. 

Statutes,  47. 

Vendors  and  Purchasers,  8, 13. 

1.  What  is  Notice. — In  order  to  charge  a  purchaser  with  notice  of  a  prior 
unrecorded  conveyance  of  land,  he  or  his  agent  in  the  purchase  must  either 
have  knowledge  of  tlie  conveyance,  or  at  least  such  circumstanced  as 
would,  by  the  exercise  of  ordinary  diligence  and  judgment,  lead  to  that 
knowledge  ;  vague  rumor  or  suspicion  is  not  sufficient ;  and  notice  of  a  sale 
does  not  imply  knowledge  of  an  unrecorded  conveyance.  Staney  v.  SchtDdby^ 
162  U.  S.  2o5 ;  Gray,  J.,  1896. 

2.  What  is  Sufficient— Montana.— A  provision,  in  a  deed  of  real  estate  in 
trust  to  secure  the  payment  of  a  debt,  which  authorizes  the  trustee  to  sell 
the  property  at  auction  on  breach  of  condition,  after  giving  required  notice 

.  of  tne  time  and  place  of  sale  by  advertising  the  same  for  three  successive 
weeks  in  a  newspaper,  is  sufficiently  complied  with  by  publication  of  notice 
for  three  successive  weeks  prior  to  the  day  of  sale,  in  the  language  of  the 
mortgage,  and  purchaser  will  get  title  at  such  sale.  Montana  Rev.  Stat. 
§  371.  Bell  Silver  and  Copper  Mining  Co.  v.  First  National  Bank  of  Butte, 
156  U.  S.  470 ;  Field,  J.,  1895. 

8.  What  Amounts  to  Notice  to  Agent.— Notice  of  facts  sufficient  to 
put  a  purchaser  of  land  upon  inquiry  is  notice  of  all  the  facts  that  an  honest 
and  diligent  inquiry  would  disclose,  and  notice  to  an  agent  delegated  to  ne- 
gotiate the  purchase  is  notice  to  the  principal.  Paxson  v.  Brown,  27  U.  S. 
App.  49  (8th  Cir.) ;  Sanborn,  J.,  1894. 

4.  Possession  as  Notice. — Open  and  notorious  possession  of  land  hj  a  third 
party  is  sufficient  notice  to  a  purchaser  of  an  adverse  claim  to  the  title,  and 
should  put  him  on  inquiry.  Van  Qunden  v.  Virginia  Coal  <fc  iron  Co.,  8 
U.  S.  App.  229  (4th  Cir.)  ;  Goff,  J.,  1892. 

6.  By  Publioation— Meaning  of.— An  order  of  the  court  directing  a  notice 
of  an  election  to  take  place  in  thirty-four  days,  to  be  given  by  publication 
in  a  designated  newspaper  for  five  weeks,  must  be  construed  to  mean  a 

Sublication  in  each  of  the  five  weeks.     Knox  County  v.    Ninth  National 
^ank,  147  U.  8.  91  ;  Brewer,  J.,  1893. 

6.  When  Certifled  Copy  of  Will  is  Notioe.— A  certified  copy  of  a  will, 
proved  in  Ohio  and  recorded  in  Illinois,  is  not  notice  as  in  case  of  deeds  con- 
cerning real  estate,  without  a  certificate  by  the  officers  of  the  probate  court 
of  Ohio,  showing  that  tlie  will  had  been  executed  and  proved  in  accordance 
with  the  laws  of  Ohio.  Nor  is  the  book  of  land  entries  in  the  county  derk  8 
office,  furnished  by  the  auditor  of  the  county  clerk  for  the  purposes  of  taxa- 
tion, constructive  notice  of  its  contents  to  subsequent  purchasers  of  lands 
Lewis  V.  Bamhart,  145  U.  S.  56 ;  Harlan,  J.,  1892. 

'^'  -J^^^  Transferee  will  be  Protected  where  Registry  has  been 
-Weglected.— The  general  doctrine  applying  to  the  statutes  enacted  for  tlie 
protection  of  bona  fide  purchasers  of  property  against  prior  liens  and  mort- 
gages is  that,  notwithstanding  the  language  of  such  statute  declares  that  ail 
such  former  liens  and  conveyances  shall  be  null  and  void  as  against  subse- 
quent purchasers  if  not  registered  in  conformity  with  the  provisions  of  tl:p 
statute,  yet,  since  the  whole  object  of  such  statutes  is  to  guard  the  pur- 
chaser against  transfers  of  which  he  had  no  notice,  if  the  object  of  the 
statute  ha.s  been  subserved  by  actual  knowledge  of  the  fact,  the  prior  tnin- 

aI^  fl«  /«*?  Pf.^*?^^^-    Hotchkiss cfr  Vpson  Co.  v.  Union  Nat.  Bank,  87 U.  S. 
App.  86  (6th  Cir.) ;  Severkns,  J.,  1895. 
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8.  EUlure  to  Beoord— EfEbot  of.— Every  person  taking  title  under  the  re- 
cording acts  is  charged  with  all  conveyances  or  mortgages  made  by  any  one 
in  the  chain  of  title  while  he  holds  title,  whether  the  recording  of  such  con- 
veyances occurs  then  or  not.  If,  upon  the  record,  a  prior  conveyance  seems 
to  De  defeated  by  a  subsequent  one  through  delay  in  recording,  then  the  per- 
son taking  title  must  inquire  as  to  the  facts  which  might  defeat  the  statu- 
tory effect  of  such  prior  record.  The  W,  B.  Cole,  16  U.  S.  App.  834  (6th  Cir.) ; 
Taft,  J.,  1893. 

9.  When  the  Becord  ia  ConstruetiYe  Notice.— A  record  of  a  deed  is 
constructive  notice  of  its  terms,  though  the  record  has  been  destroyed,  but 
it  ceases  to  be  constructive  notice  when  a  lawful  decree  has  subsequently  de- 
clared the  terms  of  the  deed  erroneously.  Franklin  Savings  Bank  v.  Taylor, 
9  U.  S.  App.  406  (7th  Cir.)  ;  Woods,  J.,  1893. 


10.  Filing  for  Beoord  is  not  Becord— Texas.— The  filing  of  a  contract  for 
record  in  a  public  office  of  the  State  of  Texas,  for  the  record  of  which  the 
statutes  of  the  state  made  no  provision,  carries  with  it  no  notice  to  other 
parties.    Burck  v.  Taylor,  152  U.  S.  634 ;  Brewer,  J.,  1894. 

11.  Filing;  Vendor's  Petition  is  Notice  of  his  Lien.— The  filing  of  the 
petition  in  this  case  to  assert  and  enforce  a  vendor*s  lien,  was  notice  of  its  as- 
sertion, and  prevented  third  parties  from  acquiring  an  interest  in  the  sub- 
ject-matter against  and  superior  to  the  lien.  Fisher  v.  Shropshire,  147  U.  S. 
133 ;  Fuller,  C.  J.,  1898. 

13.  Ko  Equitable  Lien  Created  hv  Becording  a  Defective  Deed.— 
Where  there  is  no  actual  notice,  the  recording  of  a  defective  deed  not 
being  operative  as  constructive  notice,  the  alleged  equitable  lien  is  wholly 
inoperative  against  those  holding  under  the  decree  below.  Lynch  v.  Murphy, 
161  U.  8.  247 ;  White,  J.,  1896. 

NOVATION. 

See :  Ck>MTRACTS,  143-144. 

NOVELTY. 
See:  Patents,  84-71. 

NUISANCE,  6. 

See  also:  Harbors. 

Railroads,  62. 

1.  No  Bifl^t  of  Action  against  Grantee  for,  without  Beqnaest  to 

Abate.--While  an  action  lies  against  a  person  for  a  nuisance  erected  b^r  him 
on  his  land  without  any  previous  request  to  abate  the  same,  none  will  lie 
against  his  grantee  for  maintaining  the  nuisance  without  such  request. 
nUaddphia  d:  Beading  B,  Co.  v.  Smith,  28  U.  S.  App.  134  (3d  Cir.) ; 
Dallas,  J.,  1894. 

2.  Public— Private  Person  Cannot  Abate.— A  private  individual  cannot 
abate  a  nuisance  in  a  public  highway  unless  itdoes  liim  a  special  injury,  and 
then  only  so  far  as  is  necessary  to  exercise  his  right  of  passing  along  the 
highway ;  he  cannot  justify  any  damage  to  the  property  thus  improperly  in 
the  highway,  if  he  can  avoid  it  and  pass  on  with  reasonable  convenience. 
The  Brinton,  26  U.  S.  App.  486  (2d  Cir.) ;  Wallace,  J.,  1895. 

8.  Each  of  several  Parties,  severally  Itiable.— Defendant's  lessor  erected 
an  embankment  which  prevented  the  flow  of  water  through  a  small  run, 
fed  by  springs  on  the  plaintiflTs  land,  and  a  ditch  had  been  constructed  to 
conduct  such  water  into  the  river.  Held,  in  an  action  for  damages,  that  the 
doctrine  of  contributory  negligence  had  no  application,  but  each  party  was 
responsible  for  the  damage  caused  by  his  own  conduct.  Philadelphia  db 
Beading  B.  Co.  v.  Smith,  28  U.  S.  App.  134  (3d  Cir.);  Dallas,  J.,  1894. 
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4.  Obetmoting  Publio  Thoroughfare.— Placing  an  obstniction  in  a  publio 
thoroughfare  or  an  opening  in  a  publio  sidewalk  |>rtiiia/aeteoonBtitutesa 
pubUc  nuisance.  New  York  lAfe  Ins,  Co,  v.  Savage^  19  U.  S.  App.  197 
(8th  Cir.);  Thater,  J.,  1893. 

5.  Keeping  Powder  Magazine  in  City  .—The  maintenance  of  a  powder 
magazine  containing  a  large  quantity  of  powder  within  the  city  limits,  and  in 
violation  of  a  city  ordinance,  is  a  nuisance  which  renders  the  owner  liable  for 
injury  resulting  from  its  explosion,  notwithstanding  the  care  with  which  the 
powder  was  stored  or  the  magazine  built.  Hazard  Powder  Co*  t.  Voiger  (i), 
12  U.  S.  App.  665  (8th  Cir.) ;  Caldwell,  J.,  1898. 

HTTNC  PBO  TUNC. 
See:  Ebbor,  Wbtt  of,  89. 


0. 

OBJECTIONS. 

8ee :  ApPEALfi,  5-6,  88. 

CiRCurr  Court  of  Apprajjs,  194-310. 
ExcEPnoNS,  1-2. 

OBSCENE  LITERATTJBE. 

See:  Criminal  Law,  20-28. 
Indictment,  2. 

OCEAN  FBEIG-HT. 

See :  Contracts,  59. 

OFFICEBSy  18. 

See  also :  Banks  and  Banking,  9. 
Bonds,  9. 
Corporations,  29,  64,  67-70,  78  {de  facto). 

iNJUNCnONS,  14. 

Mandamus,  18-21. 
National  Banks,  12-15. 
Navy,  2. 
Patents,  259. 
Receivers,  4. 
Service  of  Process,  11. 
United  States,  23. 

1.  Discretionary  Acts— Not  Beviewable.— Where  the  settlement  of  a 
question  involves  the  exercise  of  judgment  and  discretion,  this  yerj  fact 
tekes  the  question  out  of  the  class  of  merelv  ministerial  duties  and  puts  it 
beyond  the  control  of  review  of  the  judicial  department  of  the  goTenunent 
bv  means  of  mandamus  or  injunction.  Enterprise  Savings  Astn,  ▼.  Zum- 
stein,  37  U.  S.  App.  71  (6th  Cir.) ;  Lurton,  J.,  1895. 

2.  Acts  of  De  fbcto,  Binding  on  the  Public— Where  there  is  an  office 
to  be  filled,  and  one  acting  uncler  color  of  authority  fills  the  office  and  di<i- 
charges  its  duties,  his  actions  are  those  of  an  officer  de  facto,  and  are  hinding 
on  the  public.    McDowell  v.  U,  S,,  159  U.  S.  596 ;  Brewer,  J.,  1895. 

8.  Tortious  Acts  of,  Official  Acts.— The  acts,  however  tortious,  of  an 
executive  officer  of  a  court,  done  under  color  of  its  process,  is  to  be  regarded 
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aa  a  proceeding  of  that  court,  with  which  comity  and  public  policy  require 
that  courts  of  concurrent  jurisdiction  shall  not  interfere  by  injunction  or 
dispossessory  process.  Amerioan  Association,  Ltd.,  v,Hur8t,lQ  U.S.  App. 
325  (6th  Cir.)  ;  Taft,  J.,  1803. 

4.  Receipt  of,  for  Salary,  Estops.—The  payment  to  an  Indian  agent  of  the 
amount  appropiiated  by  Congress  for  the  payment  of  his  salary,  oeing  less 
than  the  amount  fixed  by  general  law  as  the  salary  of  the  office,  and  his 
receipt  of  the  sum  paid  **  in  full  of  my  pay  for  services  rendered  for  the 
period  herein  descnoed,"  is  a  full  satisfaction  of  the  claim.  Belknap  v.  U.S.^ 
150  U.  S.  588  ;  Brewer,  J.,  1893. 

5.  Extra  Compensation— When  Allowed.— When  a  statute  increases 
the  duties  of  an  officer  by  the  addition  of  other  duties  germane  to  the  office, 
he  must  perform  them  without  extra  compensation  ;  out  if  he  is  employed 
to  render  services  in  an  independent  employment,  not  incidental  to  his 
official  duties,  he  may  recover  for  such  services.  (7.  £>.  v.  King,  147  XT.  S. 
676 ;  Brown,  J.,  1893. 

6.  Supervising  Arohitect— Compensation  for  Extra  Services.— The 

8UX)ervising  architect  of  the  Treasury  is  not  entitled  to  extra  compensation, 
above  his  salary,  for  planning  and  supervising  the  erection  of  a  department 
building  in  Washington  occupied  by  other  departments  of  the  government, 
especially  as  the  delay  in  bringing  the  suit  leads  to  the  conclusion  that  the 
architect  recognized  the  work  for  which  he  sued  as  within  the  scope  of  his 
regular  duties.  MvUefs  Administratrix  v.  U.  S,,  150  XT.  S.  566;  Brewer, 
J.,  1893. 

7.  Surety  not  Beleased  by  Negligence  of  0£9leers  of  Government.— 
Where  the  bond  of  a  United  States  consul  binds  his  bondsmen,  if  the  officer 
does  not  faithfuUy  account  for  all  moneys  that  come  into  his  hands,  it  holds 
the  bondsmen  liable  for  moneys  that  the  government  may  overpav  the  consul 
for  salary ;  and  the  negligence  of  the  Treasury  Department  in  claiming  the 
overpayment  does  not  release  the  sureties.  U.  S.  v.  Bee,  7  U.  S.  App.  459 
^th  Cir.) ;  Gilbert,  J.,  1893. 

8.  ITot  Liable  for  Payment  of  Fraudulent  or  Unauthorized  War- 
rants.— ^The  sureties  on  the  bond  of  the  trustee  of  a  municipal  township  in 
Indiana  are  not  subjected  by  the  Rev.  Stat,  of  that  state,  §§  6006,  6007,  to 
liability  for  the  payment  of  warrants  or  certificates,  which,  apart  from  those 
sections,  it  was  not  within  the  authority  of  the  trustee  to  execute,  or  which 
were  fraudulent  in  themselves.  Indiana  ex  rel.  Stanton  v.  Olover,  155  U.  S. 
513  ;  Fuller,  C.  J.,  1895. 

9.  When  United  States  are  Liable  for  Expenses  of  an  OfQce.— Where 
the  statute  that  renders  expenditures  a  necessary  incident  to  an  office 
does  not  expresslv,  or  bv  clear  implication,  provide  that  they  shall  be  paid 
for  by  the  incumbent  of  the  office  out  of  his  compensation,  they  are  a  proper 
charge  against  the  United  States.  U.  S.  v.  Iteed,  20  U.  S.  App.  595  (2d  Cir.) ; 
Lacx>mbe,  J.,  1894. 

10.  Marshal — Commissions  on  Disbursements.— A  marshal  of  the  United 
States  is  not  entitled  to  conunissions  on  disbursements  for  the  support  of  a 
penitentiary,  made  under  Rev.  Stat.,  §  1892,  when  he  receives  reasonable 
compensation  for  his  services.  U.  S.  v.  Baird,  150  U.  S.  54 ;  Brown,  J., 
18d3. 

11.  Assistant  Secretary  of  Treasury— Powers  and  Duties.— Rev.  Stat., 
g  ^5.  providing  that  the  assistant  secretary  of  the  treasury  ''  shall  examine 
letters,  contracts  and  warrants  prepared  for  the  signature  of  the  secretary  of 
the  treasury,  and  perform  such  other  duties  as  may  be  prescribed  by  the 
secretary  or  by  law,"  does  not  confine  his  duties  to  those  enumerated.  His 
powers  are  enlarged  by  §§  101  and  177.  John  Shillito  Co.  v.  McClung,  6  U.  S. 
App.  128  (6th  Cir.) ;  Jackson,  J.,  1892. 

12.  Supervisor  of  Elections— Pees  not  Allowed  for  Certain  Services. 
— A  chief  supervisor  of  elections,  appointed  under  the  provisions  of  Rev. 
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Stat.,  g  2I02S,  ia  not  required  by  law  to  make  copies  of  the  lists  of  registered 
voters  returned  to  him,  nor  to  arrange  them  in  alphabetical  order  after  filing 
them,  and  is  not  authorized  to  charge  the  United  States  for  such  services 
Yoluntanlj  performed.    Sherman  v.  U,  S.,  150  U.  S.  673 ;  Brown,  J.,  18d5. 


13.  Has  Flenarr  Powers  within  his  Delected  Idmits.— Where  the 
United  States  aele^tes  to  an  ofiScer  full  jurisdiction  over  a  subject,  his 
determination  within  the  limits  of  his  authority  is  conclusive,  in  the  abeenoe 
of  fraud.  U.  S.  v.  California  A  Oregon  Land  Co,^  148  U.  S.  31 ;  Brewse,  J., 
1893 ;  U.  S.  T.  DaUaa  MUitary  Rd.  Co.,  148  U.  S.  48 ;  Bbeweb,  J.,  1883. 

OHIO. 

See:  Adverse  Possession,  11. 

Circuit  Ck>URT  of  Appbaia,  8d. 
Husband  and  Wipe,  7-8. 
Judgments  and  Decrees,  1. 
Neoliqence,  74. 
Railroads,  15. 
Statute  op  Frauds,  8. 
Taxation,  21. 

OSXAHOMA. 

See :  District  Court,  9-10. 

Jury  and  Jury  Trial,  1-4. 

OLEOMABGABimS. 

See :  Constitutional  Law,  34. 

OPINION. 

See:  Evidence,  112-189. 
Trial,  80-84. 

OPIUM. 

See :  Criminal  Law,  81-88. 

OPTIONS. 
See :  Specdtc  Perpormancb,  28-35.. 

OBDEB  OF  CONTEMPT. 

See :  Circuit  Court  op  Appeals,  51. 

OBDEB  OF  COUBT. 

See:  Removal  op  Causes,  86. 

OBDINANCES. 

See :  Constitutional  Law,  70. 

Municipal  Corporations,  6-8. 

OBEGK>N. 

See:  Boundary  Lines.  8. 

Constitutional  Law,  94. 
Corporations,  17. 
Pi^eadino  and  Practice,  109. 
Taxation,  58. 
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OBEGON  CENTRAL  BY.  GO. 

See:  Public  Lands,  44. 

OTTAWAS. 

See :  Indians,  7. 

OIJSTEB. 
See:  Federal  Coubts,  25,  36-97. 

OWI9EBSHIF. 

See:  Public  Lands,  1-^. 


See:  Pleading  and  Pbacticb,  84. 


P. 


See :  Jttry  and  Jubt  Tiual,  1-11. 


JA. 


See :  Husband  and  Wife,  5. 


See:  Plbadinq  and  Pbaotice,  83-188. 

FABDON. 

See :  Ck>NSTiTUTiONAL  Law,  83. 
Witnesses,  11. 

FABENT  AND  CHILD,  1. 

1.  Bight  of  Father  to  Sue  for  Isjiiry  to  Child.— A  father  whose  infant 
child  has  been  injured  by  the  tort  or  negligence  of  a  third  person  has  a  ri^ht 
of  recovery  to  the  extent  of  his  own  loss.  He  cannot  recover  for  the  im- 
mediate injury  to  the  child ;  but  his  action  rests  on  his  right  to  the  child|B 
services,  and  upon  his  duty  of  maintenance.  He  is  entitled  to  be  indemni- 
fied for  his  expenses  incurred  in  the  cure  and  care  of  the  child,  and  for  the 
loss  of  the  child's  services,  past  and  prospective,  during  minority,  conse- 
quent upon  the  injury.  Neaerlandsch-Amerikaansche  Stoomvaart  Mcuitachr 
appiJY.  Hollander,  20  U.  S.  App.  225  (2d  Cir.) ;  Wallace,  J.,  1894. 


See:  Eminent  Domain,  9. 

FABOL. 

See :  Contracts,  85-86,  49. 
Evidence,  80, 151-175. 
Mistake,  2. 

Patents,  150-152. 
Public  Lands,  182. 
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PABISH  COURTS. 

See :  Federal.  Coubtb,  46-47. 

FABTIAI.  APFEAIa. 

See :  AffeiaX8,  14. 

FABTIES,  32. 

See  also :  Circuit  Court  op  Appeaia,  86-48. 
Constitutional  Law,  48. 
Ejectment,  7. 
Equity,  5^-65. 
Foreclosure,  1-10. 
Removal  of  Causes,  11-19. 
Supreme  Court,  5-6. 
United  States,  5. 

I.  GENERALLY,  1-18. 

II.  PLAINTIFFS,  19-23. 

m.  DEFENDANTS,  2a-«2. 

I.  GENERALLY.  1-18. 

1.  Defbot  of— How  Taken  Advantage  of.— The  objection  for  defect  of 
proper  parties  may  be  taken  advantage  of  either  by  demurrer,  plea,  answer, 
or  at  the  hearing.  If  the  defect  be  apparent  upon  the  face  of  the  bill,  it 
should  be  taken  by  demurrer  ;  otherwise  by  plea  or  answer.  Such  an  ob- 
jection is  not  usually  available  for  the  first  tmie  at  the  hearing  unl^s  there 
18  wanting  an  indispensable  party  without  whose  presence  a  determination  of 
the  controversy  oonnot  be  had.  McLeod  v.  New  Albany,  24  U.  S.  App.  601 
(7th  Oir.) ;  Jenkins,  J.,  1895. 

2.  Bight  to  Intervene  under  Dakota  Statute.— The  right  to  inter- 
vene, conferred  by  §^  89,  90,  of  the  Dakota  Code  of  Civil  Prooedure,  relates  to 
an  immediate  and  direet  interest  of  the  intervener  which  will  be  affected  by 
the  judgment  in  the  case,  and  can  be  exercised  only  by  leave  of  the  oonrt, 
in  the  exercise  of  its  discretion.  Smith  v.  Oale,  144  U .  S.  509 ;  Brown,  J., 
1892. 

8.  As  to  Husband  and  Wife  under  Arkansas  Code.— Under  the  Ar- 
kansas Code  the  husband  is  an  unnecessary  party  to  a  suit  in  which  the  wife 
is  plaintiff.  His  name  may  be  stricken  out  of  the  complaint  at  any  time. 
Such  joinder  is  a  harmless  error.  SL  Louis,  Iron  Mt,  A  Southern  Ry.  Co.  v. 
Phillipa,  27  U.  S.  App.  643  (8th  Cir.) ;  Caldwell,  J.,  1895. 

4.  Substitution  of  Guardian  Ad  Litem  for  Next  Friend.— The  coart 
has  a  well-recognized  right  to  supersede  the  next  friend  by  a  guardian  ad 
litem.  The  power  is  broad  and  is  necessarily  exercised  in  a  summary  way, 
and  there  is  no  basis  for  the  contention  that  it  could  not  be  done  without 
notice  to  the  next  friend  or  other  formal  proceedings.  King  v.  McLecm  Asg- 
lum  {3\  21  U.  S.  App.  481  (lat  Cir.) ;  Putnam,  J.,  1894. 

5.  Sureties  to  Secure  the  Release  of  a  Vessel  are  not  Parties  to  the 
Record. — ^The  sureties  to  a  stipulation  given  to  secure  the  release  from  arrest 
of  a  vessel  in  admiralty  proceedings,  are  not  parties  to  the  record.  They 
stand  in  the  position  of  bail  to  the  action,  and  an  appeal  from  the  decree  of 
the  court  against  the  stipulation  jointly  and  the  claimant  of  the  vessel  may 
be  taken  by  the  claimant  alone.     The  Glide  {2\  25  U.  S.  App.  636  (4th  Cir.) ; 

SiMONTON,  J.,  1896. 

6.  Only  Parties  and  Privies  are  Bound  by  a  Judgment.— In  a  suit 
where  the  title  to  land  in  dispute  is  adjudicated,  the  judgment  is  binding 
upon  the  parties  and  their  privies  to  the  suit,  but  is  of  no  force  and  effect  in 
favor  of  one  not  a  party  to  the  suit  or  a  privy  to  a  party.  Bedon  v.  Deitie, 
144 U.  S.  142  ;  Blatchford,  J.,  1892. 
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7.  How  to  Introduoe  New  Party.— If,  pending  an  equity  suit,  there  has 
been  a  change  of  interest,  the  proper  method  to  introduce  a  new  pai'ty  or 
to  substitute  one  party  for  another,  is  by  a  supplemental  bill  or  by  an  orig- 
inal bill  in  the  nature  of  a  supplemental  bill.  Cosa  v.  Foi't  Wayne  (i),  §4 
U.S.  App.  113(7thCir.);  Woods,  J.,  1894. 

8.  When  Debtor  must  be  Made  Party  to  a  Bill  in  Equity  .—A  creditor 
cannot  maintain  a  bill  to  establish  a  debt  against  his  alleged  debtor,  to  an- 
nul the  debtor's  conveyances  and  contracts  and  to  appropriate  his  property  to 
the  payment  of  the  creditor's  debt,  without  making  the  debtor  a  party  to  the 
bill.  Chadboume'8  Executors  v.  Coe,  10  U.  S.  App.  78  (8th  Cir.) ;  Caldwell, 
J.,18d2. 

9.  Heirs  of  a  Trustee— When  Necessary.— In  an  action  brought  to 
remove  a  cloud  on  title  and  to  compel  the  trustee  to  convey  trust  lands  to 
the  remainderman,  the  lieirs  of  the  trustee  are  necessary  parties,  as  the  legal 
title  is  in  them  at  the  death  of  the  trustee.  Inglehart  v.  Starubury,  151 
U.  S.  68 ;  Gray,  J.,  1894. 

10.  All  must  Join  in  a  Writ  of  Error  ftoia  a  Joint  Judgment.— Where 
a  judgment  or  decree  is  joint,  all  the  parties  against  whom  it  is  rendered 
must  join  in  the  writ  of  error  or  appeal,  unless  Uiere  be  a  severance.  Sip- 
perley  v.  Smith,  155  U.  S.  86  ;  Fuller,  C.  J.,  1894. 

11.  Incumbrancers,  Parties  tinder  Alabama  Lien  Law.— Under  §  8080 
of  the  Code  of  Alabama,  a  material-man  is  authorized  but  not  required  to 
make  incumbrancers  parties  to  a  suit  to  enforce  a  lien  in  his  favor  as  material- 
man. Incumbrancers  are  proper,  but  not  necessary  parties.  De  la  Vergne 
Refrigerating  Machine  Co,  v.  Montgomery  Brewing  Co.,  18  U.  S.  App.  465 
(5th  Cir.);  TOULMIN,  J.,  1898. 

12.  One  must  be  a  Party  to  a  Suit  to  have  his  Bights  Established. 
— ^Whether  a  vice-president  of  a  national  bank  who  had,  without  authority 
from  the  board  of  directors,  paid  into  the  bank  a  large  sum  of  money  and 
received  certificates  of  paid-up  stock  for  a  still  large  amount  could,  on  the 
subsequent  insolvency  of  the  bank  without  ratification  of  such  increase, 
recover  back  his  subscription  money,  or  is  to  be  treated  as  a  general  creditor, 
is  a  question  which  a  court  cannot  settle  in  an  action  to  which  he  is  not  a 
party.  Western  National  Bank  v.  Armstrong,  152  U.  S.  846 ;  Shiras,  J.,. 
1894. 


13.  When  Parties  Plaintifi  and  Defendant  are  the  Same.— When  the 
same  person  has,  by  means  of  purchase,  become  the  plaintiff  and  defendant, 
a  circuit  court  will  not  further  entertain  the  proceiedings,  although  some 
third  party  be  interested  in  the  question  of  costs.  Arnold  v.  Woolsey,  12 
U.  S.  App.  157  (8th  Cir.);  Thayer,  J.,  1898. 

14.  Interest  is  the  Test. — Federal  jurisdiction  is  defeated  where  persons 
are  not  made  parties,  who,  though  they  are  not  necessary  to  the  relief  sought^ 
yet  have  an  interest  in  the  controversy ;  and  the  question  of  parties  is  not 
determined  by  any  designation  of  the  bill  as  a  foreclosure  or  vendor*s  bill, 
etc.,  but  bv  the  object  stated  and  the  relief  sought.  This  may  be  restricted 
or  enlarged  within  certain  limits  as  the  complainants  may  choose.  Tiig  River, 
Coal  &  Salt  Co.  v.  BHgel,  31  U.  S.  App.  665  (6th  Cir.);  Clark,  J.,  1895. 

15.  All  Persons  having  any  Interest  should  be. — Suit  was  brought  to 
foreclose  a  mortgage,  and  to  sell  a  perfect  title,  to  cut  off  and  extinguish  all 
adverse  rights  and  liens,  including  the  jjudgment  creditors'  right  to  redeem, 
and  to  settle  all  questions  of  priority  m  the  proceedH  of  sale.  Judgment 
creditors,  holders  of  coupons  past  due,  claimants  for  taxes  paid,  are,  it 
seems,  all  proper  parties.    Sime  Case. 

16.  Persons  whose  Interest  will  be  Directly  Affected  are  Indispens- 
able.— Certain  persons  were  made  parties  only  for  the  purpose  of  investing 
the  court  with  full  jurisdiction.  Held,  that  as  thev  were  only  nominal 
parties,  no  relief  being  sought  against  them,  their  joinder  would  not  oust  the 
jurisdiction  of  the  court,  they  being  citizens  of  the  same  state  as  some  of  the 
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defendants.  They,  as  assignors  of  a  mortgage,  weie  not  neoessa^  partiea 
to  a  foreclosure  bill.  Only  those  persons  who  would  be  directly  anected  by 
the  decree  are  necessary  parties.  New  Chester  Water  Co,  v.  HoUy  Mfg.  Co.^ 
3  U.  S.  App.  264  (3d  Cir.);  Wales,  J.,  1882. 

17.  Non-joinder  of  Go-debtors. — One  of  several  joint  debtors  on  a  contract 

or  judgment  nia>^  be  sued  alone,  as  upon  a  sole  indebtedness,  and  unless  the 

non- joinder  of  his  co^^btor  is  taken  advantaffe  of  by  a  plea  in  abatement, 

such  omission,  where  it  does  not  appear  on  the  face  of  the  complaint,  is 

waived.    First  Nat.  Barik  of  Clarion,  Fa.,  v.  Hamor,  7  U.  S.  App.  C9  (9th 

Cir.);  Deadt,  J.,  1892. 

Said  to  be  oTemiled  bv  Roberta  ▼.  Lewis,  144  U.  S  06&,  as  far  as  the  two  dedaioiis  are  inconsist- 
ent.   Qreene  y.  City  of  T^ooma,  68  F.  B.  6(». 

18.  Joinder  of  Parties. — ^Where  two  persons  enter  into  a  contract  with 
another  to  perform  certain  work  together  in  consideration  of  a  certain 
sum  of  money  to  be  paid  to  them  jointly,  the  presumption  of  law  is  that  it 
is  a  joint  contract.  Where  one  of  the  two  brings  the  action  and  alleges  the 
death  of  the  co-contractor,  it  is  not  necessary  that  he  all^e  that  he  brings 
the  action  as  survivor.  At  common  law,  all  parties  to  a  joint  contract  must 
be  made  parties,  but  §  414  of  the  California  C^e  has  clianged  this  rule,  and 
the  action  may  be  prosecuted  as  a  several  action.  Section  787  of  the  Rev. 
Stat,  of  the  U.  S.  provides  that  the  non- joinder  of  parties  who  are  not  inhab- 
itants of,  nor  found  in,  the  disl^ict  where  suit  jb  brought,  is  not  matter  in 
abatement  of  the  suit.  Noms  v.  Barnard,  15  U.  S.  App.  527  (9th  Cir.); 
Knowles,  J.  (Gilbert,  J.,  Dist.),  1894. 

n.  PLAINTIFFS,  19-52. 

19.  In  a  Suit  for  Causing  Death— Who  are  Proper  Parties— Arkansas. 

— Under  Mansf.  Dig.  Ark.,  §§  5225  and  5226,  giving  a  right  of  action  to 
"  heirs  at  law  "  (if  there  be  no  personal  representatives)  of  any  person  whose 
death  is  caused  by  the  wrongful  act  or  aef ault  of  another,  the  widow  and 
all  others  entitled  to  share  in  the  personal  estate  are  heirs  at  law,  and  all  en- 
titled to  share  in  the  damages  recovered  must  be  parties,  including  a  half- 
brother  of  deceased.  St.  Ixmia,  Iron  Mountain  A  Southern  Ry.  Co.  v.  Need- 
ham,  10  U.  S.  App.  889  (8th  Cir.);  Sanborn,  J.,  1892. 

In  order  to  maintain  an  action,  the  existence  of  beneficiaries  must  be  alleged  and  proTed. 
Western  Union  Tel.  Co.  v.  M'Qill,  57  F.  R.  701 ;  St.  Louis,  I.  M.  ft  6.  Ry.  Ca  ▼.  Needbam,  6S  F.  B. 
106. 

20.  Assignee  Stands  in  Shoes  of  Assignor.— An  assignee  of  warrants 
and  certificates  for  debts  issued  by  a  police  bcxird  cannot  enforce  payment 
against  the  city  in  a  Federal  court  imless  his  assignor  could  sue  if  no  assign- 
ment had  been  made,  for  it  is  a  suit  to  enforce  the  contents  of  choses  in 
action,  within  the  meaning  of  the  Judiciary  Act  of  1887  and  1888.  New 
Orleans  v.  Benjamin,  153  U.  S.  411 ;  Fuller,  C.  J.,  1894. 

31.   Who  Proper,  when  Condition  Subsequent  has  been  Broken.— No 

one  can  take  advantage  of  the  non-performance  of  a  condition  subeequent 
annexed  to  an  estate  in  fee  but  the  grantor  or  his  heirs,  and  if  they  do  not 
see  fit  to  enforce  forfeiture  on  that  ground  the  title  stands  unimpaired  in  the 
grantee.  United  States  v.  Loughrey,  84  U.  S.  App.  575  (7th  Cir.) ;  Bunn,  J., 
1896. 

22.  In&nt  and  Not  the  Next  Friend  must  be.— In  a  suit  by  an  infant, 
by  his  next  friend,  the  infant,  and  not  the  next  friend,  must  be  made  the 
plaintiff.    Morgan  v.  PoUer,  157  U.  S.  195 ;  Gray,  J.,  1895. 

III.  DEFENDANTS,  23-82. 

23.  He-arrangement  ofl  under  Act  of  March  4,  1875.— Under  the  act 
of  March  8,  1875,  c.  137,  it  was  in  the  power  of  the  court  to  re-arrange  the 
parties  and  to  place  them  on  the  proper  sides,  and  its  action  is  not  review- 
able in  the  Supreme  Court  because  the  presumption  is  that  the  court  had 
jurisdiction  and  that  its  decree  is  valid,  unless  fraud  is  shown.  Even  v. 
Watson,  156  U.  S.  527  ;  Bbown,  J.,  1895. 
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ZL  Joint  Debtor  may  be  Sued  Alone.— One  of  the  several  joint  debtors 
on  a  contract  or  judgment  may  be  sued  alone,  as  upon  a  sole  indebtedness, 
and,  unless  the  non- joinder  of  his  co-debtor  is  taken  advantage  of  by  a  plea 
in  abatement,  where  such  omission  does  not  appear  on  the  face  of  the  coni- 

glaint,  it  is  waived.    First  Nat,  Batik  of  ClarUniy  JFh.,  v.  Hamor,  7  U.  S.  App. 
[)  (9th  Cir.) ;  Deady,  J.,  1892. 

See  Roberts  ▼.  Lewis,  144  U.  S.  664,  contra. 

25.  Substitution  of  Landlord  for  the  Tenant.— When  the  jurisdiction  of 
a  circuit  court  has  fully  attached  against  the  tenant  in  ix)ssession  in  an  action 
of  ejectment,  the  substitution  of  the  landlord  as  defendant  will  in  no  wav 
affect  that  jurisdiction,  although  he  may  be  a  citizen  of  the  same  state  with 
the  plaintiff.    Hardenbergh  v.  liay,  151  U.  S.  112 ;  Jackson,  J.,  1894. 

26.  EfflKSt  of  Mi^oinder  not  Objected  to.^Where  two  persons  are  sued 
as  partners  and  one  of  them  is  merely  a  clerk,  but  no  objection  is  made  by 
them  to  the  misjoinder  before  trial,  judgment  for  the  whole  amount  may  tie 
entered  against  the  oAe  carrying  the  busmess.  Bibb  v.  AUen,  149  U.  S.  481 ; 
Jackson,  J.,  1898. 

27.  Party  in  Possession  is  Indispensable.— Where  the  object  of  an  action 
is  to  recover  the  possession  of  real  or  personal  property,  the  one  in  possession  is 
a  neoessarjand  mdispensable,  and  not  a  formal,  party.  A  deposit  and  trust 
company  m  possession  of  bonds,  although  it  claimed  no  interest  in  them,  is 
such  a  party.  MoModvaaetts  &  Southern  Construction  Co.  v.  Cane  Creek 
Toumship,  155  U.  S.  283 ;  Brewer,  J.,  1894. 

28.  Interveners  having  Interest  Admitted  to  Defend.— Where  a  suit 
was  begun  to  restrain  a  railroad  company  from  using  or  ti-ansferring  certain 
cars  alleged  to  infringe  a  patent,  the  court  allowed  the  owners  of  the 
cars  to  come  in  and  defend,  smce  the  use  of  the  cars  might  be  affected  by  the 
decision,  and  so  the  interveners  had  such  a  beneficial  interest  in  the  contro- 
versy as  entitled  them  to  come  in,  and  the  plaintiff  was  rec^uired  to 
give  them  a  bond  to  indemnify  them  against  the  damages  resulting  from 
the  injunction.  Standard  Oil  Co.  of  Iowa  v.  Southern  Pac,  Co,,  7  U.  S.  App. 
636  (9th  Cir.);  Morrow,  J..  1893. 

29  Proper  but  not  Necessary  Party. — In  an  action  by  the  Interstate  Com- 
merce Commission  against  the  Texas  and  Pacific  Railway  Company,  to  en- 
force an  order  of  the  (>>mmission  as  to  the  rates  of  carriage  of  through  freight, 
it  was  objected  that,  as  the  order  of  the  Commission  involved  rates  participated 
in  by  the  Southern  Pacific  Company,  as  owner  of  a  portion  of  the  line  over 
which  the  through  freight  was  carried,  that  company  was  a  necessary  x>arty. 
Heid^  that  though  a  proper  party,  it  was  not  a  necessary  one.  Texas  and 
Pacific  RaUvoay  Company  v.  Interstate  Commerce  Commission,  162  U.  S.  197 ; 
Shiras,  J.,  1896. 

80.  Proper  but  not  Neoessary  Party. — ^While  a  corporation  is  a  proper 
party  to  a  bill  seeking  to  secure  a  transfer  of  stock  on  its  books,  it  is  not  a 
necessary  party  to  such  suit.  (Distinguishing  Crump  v.  Thurbier,  115  U.  S. 
56. )  WiUtamson  v.  Krohn,  81 U .  S.  App.  325  (6th  Cir.) ;  Severens,  J.  (Swan, 
J.,  Dist.),  1895. 

81.  Discontinuance  as  to  Some. — A  plaintiff  having  elected  to  sue  all  the 
joint  and  several  debtors  jointly,  cannot  discontinue  as  to  part  and  proceed 
as  to  the  rest,  without  reasons  making  it  impossible  to  proceed  against  all. 
Walker  v.  Windsor  Nat.  Bank,  5  U.  S.  App.  423  (Ist  Cir.) ;  Putnam,  J.,  1893. 

82.  Where  all  Need  not  be  Made  Parties.— By  the  47th  rule  in  equity, 
in  all  cases  where  it  appears  to  the  court  that  persons  cannot  be  made  parties 
by  reason  of  their  being  out  of  the  jurisdiction  of  the  court,  or  because 
their  joinder  would  oust  the  jurisdiction  of  the  court  as  to  the  parties  before 
the  court,  the  court  mav  in  its  discretion  proceed  without  makmg  such  per- 
sons parties,  but  in  such  a  case  the  decree  is  without  prejudice  to  tiie  rights 
of  the  injured  party.    McOahan  v.  Bank  of  Handout,  156  U.  S.  218  ;  Fuller, 

C/.  v.,  looO. 
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PABT  PEBPOBMAirCE. 

See :  Statute  of  Fraudb,  1-2. 

PABTmOW,  3. 

See  also  :  Estoppel,  92. 
Evidence,  96. 
Statute  of  Frauds,  9. 
Trial,  133. 

1.  Bequisitefl  at  Common  Law.— A  bill  for  partition  can  bebroa^^t  onl^ 
by  one  who  has  the  seizin  and  immediate  right  of  entry  ;  at  oommon  law,  if 
one  was  disseized,  he  could  not  maintain  a  suit  for  partition  until  he  had 
established  his  right  to  possession  by  an  action  in  ejectment  or  oth^  pro- 
ceeding at  law.  Sanders  v.  Devereux,  19  U.  S.  App.  630  (8th  Cir.);  Thatee, 
J.,  1894. 

2.  Praotioe  in  Federal  Courts.— The  Federal  courts  cannot  entertain  a 
bill  to  partition  lands  unless  the  facts  warrant  such  an  action  according  to 
the  general  rule  of  equity  jurisprudence  and  practice.    Same  Case, 

8.  By  Division  or  Sale— Act  of  Aiigust  16,  1876.— Under  the  act  of 
August  15,  1876,  c.  297,  relating  to  partition  of  real  estate  in  the  District  of 
Columbia,  a  tenant  in  common  in  fee,  whose  title  is  clear,  may  have  partition 
as  of  right,  but  by  division  or  sale,  at  the  discretion  of  the  court,  and  a  bill 
in  equity  for  this  purpose  need  set  forth  no  more  than  the  titles  of  the  puties, 
and  the  plaintiff's  desire  to  have  partition  by  division  of  land  or  by  oivision 
of  proceeds.     WHlard  v.  WiUard,  145  U.  S.  116  ;  Gray,  J.,  1892. 

PABTNEBSTTTP,  24. 

See  also :  Circuit  Court,  64. 

CJORPORATIONS,  7. 

I.  WHAT  CONSTITUTES,  1-3. 
XL  ARTICLES— CONSTRUCTION  OF,  4-6. 

III.  FIRM  PROPERTY,  7-9. 

IV.  POWER  TO  BIND  EACH  OTHER,  10-11. 

V.  RIGHTS  AND  REMEDIES  INTER  SE,  1^19. 
VI.  RIGHTS  AND  POWERS  AFTER  DISSOLUTION,  90. 
Vn.  DUTIES  OF  PARTNERS,  21-22. 
VIII.  NOMINAL  PARTNERS,  23. 
IX.  LIMITED  PARTNERSHIP,  24. 

I.  WHAT  CONSTITUTES,  1-8. 

1.  What  Constitutes. — When  a  contract  provides  that  one  party  is  to  build 
a  theatre  and  the  other  party  is  to  employ  his  sldU  and  contribute  his  time 
in  the  management  of  the  theatre,  and  is  to  pav  certain  sums  for  rent, 
lighting  and  heating,  and  each  party  is  to  share  naif  the  losses,  the  contract 
constitutes  a  contract  of  partnership.  One  partner  may  obtain  an  injuno> 
tion  to  restrain  the  other  from  violating  his  rights,  even  though  dissolution 
is  not  contemplated.  Leavitt  v.  Windsor  Land  <fc  Investment  Co.^  13  U.  S. 
App.  193  (8th  Cir.) ;  Caldwell,  J.,  1893. 

2.  A  Contract  to  Become,  does  not.— That  a  court  of  equity  may  intei^ 
fere,  t)ie  plaintiff  must  make  out  to  the  entire  satisfaction  of  the  coiurt  that 
such  a  contract  exists.  If  he  merely  has  reason  to  expect  that  he  will  be 
included  as  a  party  in  a  certain  transaction,  and  as  a  matter  of  fact  is  not, 
and  furnishes  neither  money  nor  services,  he  cannot  maintain  an  action  for 
an  account.    Farley  v.  Hill,  150  U.  S.  572  ;  Shiras,  J.,  1893. 

8.  As  to  Third  Persons. — One  who  lends  a  sum  of  money  to  a  partnership 
under  an  agreement  that  he  shall  be  paid  interest  thereon  at  all  events,  and 
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shall  also  be  jpaid  one-tenth  of  the  yearly  profits  of  the  partnership  business 
if  those  pronts  exceed  the  sum  lent,  does  not  thereby  become  liable  as  a 
rartner  for  the  debts  of  the  partnership.  Meehan  v.  Valentiney  145  U.  S.  611 ; 
Gray,  J.,  18^. 


ReoeiviDg  part  of  the  profits  in  addition  to  Interest  by  way  of  compensation  for  a  loan  of 
ooeydoesnotmake  the  lender  a  --.--- 

SB :  WefaeUir  ▼.  Clark,  84  Fla.  647. 


money  does  not  make  the  Tender  a  partner.    Dubos  &  Co.  v.  Jones,  Brown  and  Hoover,  84  Fla. 


n.  ARTICLES-CONSTRUCTION  OF,  4-6. 

4.  ConBtruction  and  Efil^ct  of. — ^Where  an  agreement  provided  that  any 
patents  of  an  invention  of  either  partner  should  belong  to  them  jointly,  such 
right,  acquired  iinder  such  agreement,  by  one  partner  remained  in  him  only 
as  a  memoer  of  the  firm,  and  determinea  on  the  dissolution  of  the  partner- 
ship.   Denning  v.  Bray,  26  U.  S.  App.  127  (2d  Cir.) ;  Lacombe,  J.,  1894. 

6.  Articles— Oonstruotlon  and  ISfEbot.— An  uncle  and  nephew  entered 
into  partnership  for  the  practice  of  medicine,  by  which  it  was  agreed  that  in 
case  the  senior  member  died  and  left  no  family,  all  his  property  held  in  part- 
nership  diould  go  to  the  junior  partner.  Land  was  purchased  with  partoer- 
ship  funds,  but  taken  in  the  name  of  the  senior  partner  and  all  expenses  paid 
by  the  firm,  €uid  there  was  evidence  that  the  senior  partner  considered  it 
nartnership  property.  Residence  property  of  the  senior  partner  was  used  as 
firm  property,  €uid  improvements  were  made  with  firm  funds,  and  evidence 
showed  that  it  was  considered  firm  proi)erty.  The  consideration  for  the 
partnership  i^vision  was  a  mutual  promise  to  become  partners  and  to  con- 
duct the  business  under  the  terms  of  the  agreement.  Held,  this  agreement 
was  not  a  testamentary  disposition  of  the  partnership  property,  and  hence  it 
was  capable  of  enforcement  in  equity.  McKinnon  v.  McKinncn,  12  U.  S. 
App.  433  (8th  Cir.) ;  Thater,  J.,  1893. 

See  Kafka  ▼.  Roeicky,  41  Neb.  R.  880. 

6.  ConBtruction  and  Effoot  of. — ^In  an  accounting  between  partners,  it 
appeared  that  the  defendant  put  in  no  capital,  and  the  articles  provided  for 
the  ascertainment  of  his  share  in  money  annually,  and  at  the  close  of  the 
partnership,  that  all  profits  standing  to  his  credit,  with  interest,  should  be 
paid  him.  This  was  in  effect  a  provision  for  the  sale  of  the  defendant's  interest 
to  the  plaintiff  and  was  wholly  inconsistent  with  any  idea  that  the  defendant 
was  to  have  any  interest  in  the  firm  assets  at  its  termination.  Malay  v. 
Duden,  20  U.  S.  App.  187  (2d  Cir.) ;  Wheeler,  J.  (Brown,  J.,  Dist.),  1894. 

in.  FIRM  PROPERTY,  7-9. 

7.  Proof  of  What  is. — ^When  the  existence  of  a  firm  is  established  by  an 
instrument  in  writing,  any  one  concerned  in  the  firm  assets,  whether  a 
creditor  of  the  firm,  or  a  partner,  is  then  at  liberty  to  prove  by  extrinsic  evi- 
dence, or  bv  parol,  that  certain  lands,  held  by  one  of  the  partners,  are,  in  fact, 
OToperty  of  tne  firm,  the  statute  of  frauds  not  applying  to  such  a  case.  Mo- 
Kinnon  v.  McKinmm,  12  U.  S.  App.  433  (8th  Cir.) ;  Thayer,  J.,  1893. 

8.  Interest  of  Partners  in. — Where  real  estate  is  bought  with  partner- 
ship assets  and  the  title  thereto  is  taken  in  the  name  of  a  third  person,  a 
trust  is  thereby  raised  in  favor  of  the  partners.  Maloy  v.  Duden,  26  U.  S. 
App.  187  ;  Wheeler,  J.  (Brown,  J.,  Dist.),  1894. 

9.  What  a  Purchase  of  a  Partner's  Interest  Takes.— An  assignment  by 
a  partner  to  his  separate  creditor,  of  his  interest  in  a  judgment,  recovered  by 
the  firm,  passes  only  so  much  of  such  judgment  as  the  partners,  on  a  settle- 
ment of  firm  accounts,  determine  to  be  the  interest  in  it  of  the  partner  who 
makes  the  assignment.  Oregory  v.  Harrison,  18  U.  S.  App.  27  (7th  Cir.) ; 
Per  Cur.,  1898. 

Aflsii^ment  made  by  a  client  pending  Utigration,  of  the  amount  to  be  recovered,  cannot 
prejudice  the  lien  of  his  attorney  tnereon  for  seorvices.    Frink  v.  HcComb,  60  F.  R.  491. 


512  PAETNEESHIP,  IV.,  V. 

IV.  POWER  TO  BIND  EACH  OTHER,  10-11. 

10.  On  Negotiable  Paper.— That  each  partner  may  bind  the  firm  by  prom- 
issory notes  and  other  negotiable  paper,  is  generally  limited  to  trade  and 
commerce  partnerships,  and  only  applies  to  others  if  it  is  the  common  custom 
and  usage  of  such  oUiers  to  bind  the  firm  by  negotiable  paper.  When 
partners  m  such  a  non-trading  corporation  are  estopped  to  deny  the  authority 
of  a  co-partner  to  make  notes  in  the  name  of  the  firm,  is  a  question  for  the 
jury,    bowling  v.  Exchange  Bk,  of  Boston,  145  U.  S.  512  ;  Harlan,  J.,  1892, 

See  Walker's  Admr.  ▼.  Walker's  Estate,  6G  Vt.  286. 

1 1 .  RatifiLoation. — ^Where  a  deed  is  executed  on  behalf  of  a  firm  by  one  partner, 
the  other  partner  will  be  bound  if  there  be  either  a  previous  parol  authority 
or  a  subsequent  parol  adoption  of  the  act ;  and  ratification  will  be  inferred 
from  his  presence  at  the  execution  and  delivery  of  the  deed,  or  from  his 
acting  under  it,  or  reaping  the  benefits  of  the  transaction.  McOahan  v.  Bank 
ofBondUmt,  156  U.  S.  218 ;  Fuller,  O.  J.,  1895. 

V.  RIGHTS  AND  REMEDIES  INTER  SE,  12-19.  ' 

12.  Of  One's  Equitable  Title  in  Land.— One  who  fraudulently  treats  a 
contract  of  partnership  for  the  purchase  and  resale  of  land  as  a  nullity,  so 
far  as  his  obligations  are  concerned,  although  he  loses  his  claim  for  com- 
mission, does  not  thereby  fonfeit  his  equitable  title  in  the  lands  of  which 
the  legal  title  is  in  another.  Shaeffer  v.  Blair,  149  U.  S.  248 ;  Gray,  J. 
(Brewer,  J.,  Dist.),  1898. 

18.  In  FrofitB  Made  Oataide  of  the  Bnsineas.— An  agreement  by 
partners  that  no  one  of  them  should  engage  in  tlie  buying  and  selling  of  real 
estate  on  his  own  account  does  not  entitle  the  other  partner  to  share  in  prof- 
its made  by  one  of  them  in  real  estate  speculations  entered  into  by  nim, 
without  first  securing  the  assent  of  his  co-partners.  A  partner  may  specu- 
late outside  of  the  scope  of  the  firm's  business  for  his  own  benefit.  ijcUta  v. 
Kilboum,  150  U.  S.  524 ;  Jaokson,  J.,  1893. 

14.  Accounting. — ^A.,  B.,  and  C.  entered  into  partnership  and  subsequently 
agreed  to  organize  a  stock  company,  each  to  put  in  a  certain  amount  of  prop- 
erty and  the  share  they  owned  in  the  firm.  This  was  done,  but  a  dispute 
having  arisen  among  the  members,  the  directors  declared  A.*8stockforf^ted. 
In  a  suit  for  account,  held,  that  he  was  entitled  to  recover  the  value  of  his 
interest  in  said  company  at  the  time  it  was  wrongfully  taken  from  him,  with 
his  share  of  the  increased  value  of  the  stock  in  addition  to  the  profits  made, 
and  also  the  interest  due  him.  Crosby  Lumber  Co. ,  Limited,  v.  SmiOi,  3  U.  S. 
App.  125  (3d  Cir.) ;  Acheson,  J.,  1892. 

15.  Where  a  Partner  was  to  Beceive  a  Percentage  of  the  Proflts.— 

Where  defendant  had  agreed  to  furnish  nothing  but  his  time,  but  was  to 
have  one-fourth  of  the  profits,  guaranteed  to  amount  to  $5,000,  and  either 
party  could  terminate  the  agreement  on  six  months' notice,  and  a  factory  was 
erected,  and  from  that  time  the  business  was  carried  on  at  a  loss  and  defend- 
ant terminated  the  partnership,  he  had  no  interest  in  the  real  estate,  as  the 
sum  paid  for  it  was  not  large  enough  to  cover  losses,  and  enough  more  so 
that  defendant's  share  of  actual  profit  would  have  exceeded  his  gnarantet-d 
profits.  Maloy  v.  Duden,  26  U.  S.  App.  187  (2d  Cir.);  Wheeler,  J. 
(Brown,  J.,  Dist.),  1894 

16.  Dissolution  and  Settlement.— Where  the  plaintiff  sought  to  have  the 
articles  of  dissolution  of  a  partnership  of  which  he  had  been  a  member  re- 
formed, alleging  that  his  partners  had  used  fraud  in  obtaining  the  agree- 
ment, and  where  there  was  conflicting  evidence  as  to  the  matter  of  fraud, 
Jield,  that  the  burden  of  proof  was  upon  the  plaintiff,  and  that,  to  entitle 
him  to  relief,  the  proofs  should  be  free  from  all  doubts  and  convincing. 
Richardson  v.  Walton,  17  U.  S.  App.  525  (3d  Cir.) ;  Dallas,  J.,  1894. 

17.  Accounting. — In  a  suit  to  dissolve  a  partnership,  and  asking  an  acoount- 
ing,  where  the  losses  were  not  occasion^  by  the  misconduct  of  a  partner, 
and  there  was  no  scheme  on  his  part  to  defraud  his  oo-partnera,  they  ^ould 
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not  be  placed  in  the  same  position  as  if  th^  had  never  entered  into  the 
partnership,  which  entailed  losses.  Oteri  v.  ScalzOy  145  U.  S.  578 ;  Fuller, 
C.  J.,  1892. 

18.  Acootmtmg. — ^Where  a  settlement  of  partnership  accounts  covering  large 
transactions,  embracing  many  items,  some  of  wliich  rested  only  m  the 
memories  of  the  partners,  had  been  acquiesced  in  for  three  years,  it  was 
held,  at  the  suit  or  a  creditor  of  one  of  the  partners  who  claimed  under  an 
assignment  of  the  Latter *s  interest  in  a  judgment  recovered  by  the  firm,  which 
had  been  paid  into  court,  that  tlie  evidence  of  mistake  was  insufficient  to 
warrant  a  reopening  of  accounts ;  and  it  seems  that  mistake  should  be  clearly 
shown.    Chregory  v.  Harrison,  18  U.  S.  App.  27  (7th  Cir.);  Per  Cur.,  1893. 

19.  In  Transactions  Outside  of  the  Firm  Business.— The  violation,  by 
one  partner,  of  his  undertaking  to  give  to  the  firm  or  his  associate  an  oppor- 
tunity or  option  to  engage  in  any  particular  transaction  not  within  the  scope 
of  the  firm  8  business,  does  not  entitle  his  co-partners  to  convert  him  into  a 
constructive  trustee  in  respect  to  the  profits  realized  therefrom.  Latta  v. 
KObouni,  150  U.  S.  524  ;  Jackson,  J.,  1893. 

VI.  RIGHTS  AND  POWERS  AFTER  DISSOLUTION,  20. 


20.  When  the  Firm  is  under  Contract— Kentucky.— Where  a  partner  in 
a  firm  engaged  in  operating  a  distillerv  dies  while  the  real  estate  is  incum- 
bered by  mortgage  to  secure  partnership  debts,  and  while  the  firm  is  under 
contract,  the  non-performance  of  which  involves  the  payment  of  dama^;es,  the 
surviving  partner  may,  under  Kentucky  decisions,  continue  the  busmess  so 
as  to  discharge  the  obligations,  or  sell  the  property  for  cash  ;  but  he  cannot 
convert  the  partnership  into  a  corporation  and  convey  the  real  property  to 
it  for  shares  of  stock.  Perin  v.  Megibben,  6  U.  S.  App.  348  (6th  Cir.); 
TAnr,  J.,  1892. 

Vn.  DUTIES  OF  PARTNERS,  21-22. 

21.  Q>ood  Faith. — A  partner  entrusted  with  the  duty  of  selling  partnership 
property  is  the  agent  and  trustee  of  his  partner  and  is  under  an  obligation  to 
sell  such  property  at  the  best  price  that  he  can  obtain  for  it,  and  to  look 
solely  to  tne  interest  of  the  firm  while  selling  the  same.  Ounn  v.  Black's 
Adnu  (i) ;  Black's  Adm.  v.  Ounn,  19  U.  S.  App.  477  (8th  Cir.) ;  Sanborn,  J., 
1894. 

22.  When  Failure  to  Disclose  is  not  Bad  Faith.— When  partners  have 
oome  to  an  agreement  as  to  the  purchase  of  a  partner's  share  in  a  ven- 
ture under  the  full  knowledge  of  the  state  of  facts  existing  at  the  time 
of  the  agreement,  but  have  not  yet  drawn  up  the  articles  or  made  the  deed 
in  detail^  and  between  the  time  of  making  tiie  agreement  and  of  perfecting 
the  details  of  the  transfer  the  purchaser  learns  of  a  great  increase  in  the 
Tralue  of  the  property,  he  is  not  bound  to  make  disclosure  of  that  fact  to  the 
selling  partner,  and  commits  no  breach  of  faith  by  withholding  the  facts, 
since  the  rights  of  the  seller  were  ended  before  the  discovery  was  made. 
Patrick  v.  Bowman,  149  U.  S.  411 ;  Brown,  J.  (Fuller,  C.  J.,  Brewer,  J., 
Dist.),  1898. 

VIII.  NOMINAL  PARTIES,  23. 

23.  Inability  after  Notice  Given. — Where  there  is  a  stipulation  between 
two  or  more  persons  who  hold  themselves  out  to  the  world  as  partners  that 
one  of  them  shall  not  bear  anv  share  in  the  profits,  nor  pay  any  portion  of 
the  losses,  he  is  not  liable  to  the  creditor  of  a  firm  who  by  means  or  notice  to 
his  agent,  before  he  gave  credit,  knew  of  the  stipulation.  WiUis  v.  Rector, 
4  U.  8.  App.  288  (8th  Cir.) ;  Caldwell,  J.,  1892. 

IX.  LIMITED  PARTNERSHIP,  24. 

24.  Married  Women  may  be  Members  of.— The  Pennsylvania  statute  of 
June  2,  1874,  Laws  of  1874,  p.  252,  which  requires  not  less  than  three  persons 
to  unite  to  form  a  limited  partnership,  is  complied  with  where  two  of  the 

Sersons  uniting  are  married  women  and  the  others  are  their  respective 
ushands.    Barnard  dt  Leas  Mfg,  Co.  v.  Packard^  28  U.  S.  App.  84  (3a  Cir.) ; 
Dallas,  J.,  1894. 
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PASSENGEB8. 

See :  Cabribbs,  1-11. 

ISTKBSTATR  COMMESCB,  25-26. 

Nbglioencb,  47. 

Ships  and  Shipping,  87-40. 

PATENTABILITY. 

See :  Patents,  84-103. 

FATEirrS,  499. 

See  also :  Equitt,  25. 
Estoppel,  86. 
Evidence,  78. 
FoRMBB  Adjudication,  6. 
Limitation  of  Actions,  6. 

L  APPLICATION,  1-28. 
II.  ISSUE,  24-88. 

III.  PATENTABILITY,  84-102. 

1.  Novelty,  34-71. 

2.  Lack  op  Novelty,  72-102. 

IV.  ANTICIPATION,  108-124. 
V.  DISCLAIMER,  125-181. 

VI.  REISSUE,  132-143. 
VII.  ASSIGNMENT,  144-154. 
VUI.  LICENSE,  155-174. 
IX.  INFRINGEMENT,  175-321. 

1.  What  Amounts  to,  175-190. 

2.  What  does  not  Amount  to,  191-288. 
8.  Who  biay  Recoveb  fob,  284-241. 

4.  Evidence  and  Defences,  24^261. 

5.  Pbactice,  262-275. 

6.  Accounting,  276-278. 

7.  Damages,  279-295. 

8.  Injunction,  296-821. 

X.  PARTICULAR  PATENTS.  82^-499. 

L  APPLICATION,  1-28. 

1.  What  is  the  **  Claim."— The  claim  of  letters  patent  is  the  statntoiy 
requirement  prescribed  for  the  purpose  of  making  a  patentee  define  what  his 
invention  is  so  distinctly  and  exactly  as  to  apprise  other  inventors  and  the 
public  of  what  is  withdrawn  from  public  use.  It  is  to  be  read  in  the  light  of 
the  description  contained  in  the  specification,  and  its  literal  terms  may  be 
enlarged  or  narrowed  accordingly,  but  not  to  an  extent  inconsistent  with 
their  meaning.  Elmira,  etc.,  Ry.  Co.  v.  Thomson-Houston  Co.,  88  U.  S. 
A  pp.  55  (2d  Cir.) ;  Wallace,  J.,  1896. 

2.  Scope  ofl  Construed.— Substituting  the  expression  "  intermediate  de- 
vice" for  **  loose  pr  sliding  device"  does  not  enlarge  the  scope  of  the  patent, 
when  properly  construed.  Columbus  Watch  Co.  Bobbin^  22  U.  S.  App.  Wl 
((•>th  Cir.)  ;  Taft,  J.,  1894. 

8.  Claim  must  Set  forth  Prohibited  Features.— The  features  of  a 
device  that  is  patented,  and  which  it  is  desired  to  protect,  must  be  set 
forth  in  the  claims  ;  if  not  covered  by  the  claims  they  will  not  be  protected 
by  the  letters.    Grant  v.  Walter,  148  U.  S.  547  ;  Jackson,  J.,  1893. 

4.  Claim— Beference  to  Drawings  is  not  a  Limitation.— A  mere  refer- 
ence in  a  claim  to  a  letter  on  the  drawing  does  not  of  itself  limit  the  claim 
to  the  precise  geometrical  shape  shown  in  the  drawing,  even  thoiiph  the 
description  in  the  specifications  refers  to  the  part  by  an  adjective  descriptive 
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of  its  shape,  unless  that  particular  shape  is  poiuted  out  by  the  specifications, 
or  is  known  in  the  state  of  the  art  to  be  the  particular  improvement  claimed. 
De  LanuUer  v.  Heath,  20  U.  S.  App.  14  (2d  Cir.) ;  Lacombe,  J.,  1893. 

See  CdDSoUdated  Bunging  Apparatus  Co.  ▼.  Metropolitan  B.  Co.,  60  F.  R. ;  Trant  &  Hine  Mfg. 
Ox  T.  Waierbury,  64  F.  EL  «tt. 

5.  Must  Comply  with  Statute  as  to  Form.— Where  a  patent  involved 
the  use  of  sulphuric  acid,  and  dilution  of  the  acid  with  water  was  requisite  to 
the  operations  of  recovering  rubber  from  rubber  waste,  it  was  held  that  such 
letters  patent  were  void  for  want  of  compliance  with  the  provisions  of  section 
4888  of  the  Revised  Statutes,  with  respect  to  description  of  the  manner  and 
process  of  using  the  discovery.  Chemical  Rubber  Co.  v.  Raymond  Rvbber 
Co.,  39  U.  S.  App.  11  {3d  Cir.) ;  ACHESON,  J.,  1895. 

4L  Claim  must  Specify  Product  and  Process,  if  Both  are  to  be 
Patented. — A  patent  may  be  made  to  cover  both  tne  process  and  the  pro- 
duct, but  both  must  be  set  out  in  the  claims ;  and  a  patent  covering  a  process 
cannot  be  made  to  include  the  product  by  a  mere  reference  to  other  portions 
of  the  specifications.  Applied  to  letters  paten.;  No.  253,721,  for  '*  improve- 
ments in  the  production  of  coloring-matters  for  dyeing  and  other  purposes." 
Durand  v.  Green,  17  U.  S.  App.  620  (8d  Cir.)  ;  Wales,  J.,  1894. 

7.  What  is  Sufficient  Specification. — It  is  not  material  that  an  inventor 
does  not  describe  in  full  all  the  beneficial  functions  to  be  performed  by  the 
parts  of  his  machine,  if  those  functions  are  evident  in  the  practical  operation 
thereof,  and  are  seen  to  contribute  to  the  success  of  his  device.  Mccormick 
Mach.  Co.  V.  Atdtman  <fc  Co.,  37  U.  S.  App.  299  (6th  Cir.);  Taft,  J.,  1896. 

8.  Spedflcation  too  Indefinite.— With  the  exception  of  the  third  claim, 
viz.,  for"  the  incandescing  conductor  for  an  electric  lamp,  formed  of  car- 
bonized paper,  substantially  as  described,"  the  claims  v,f  letters  patent 
317,076,  for  an  electric  light*  are  too  indefinite  to  be  the  subject  of  a  valid 
monopoly.     The  Incandescent  Lamp  Patent ^  159  U.  S.  465 ;  Brown,  J.,  1896. 

9.  "  Sufficient  Description  "  Defined.— The  word  **  filament  '*  in  view  of 

illustrations  in  specifications  is  a  sufliciently  definite  description  ot  the  size 

of  the  burner.    The  patent  need  not  detail  all  the  methods  employed  ;  mere 

absence  of  this  will  not  render  it  void  for  want  of  sufiicient  description.    It 

is  sufficiently  described  when  aperson  skilled  in  the  art  is  enabled  to  make 

it  at  the  date  of  the  patent.    The  full  effect  need  not  be  understood  at 

the  time  of  the  application.     U.  S.  Electric  L.  Co.  v.  Ediaon  E.  L.  Co.,  11 

U.  a  App.  1  (2d  Cir.);  Lacombe,  J.,  1892. 

mustrated  in  Haberman  Mfg.  Co.  v.  Lalance  and  Qrosjean  Mfg.  Co.,  14  U.  S.  App.  286  (Sd  Cir.)  ; 
8iiiF9tA3r,  J.,  18Q0L 

10.  Claim  is  Strictly  Construed  in  Certain  Cases.^-An  unclaimed 
peculiarity  of  construction  is  rarely  read  into  a  claim,  the  life  of  which  con- 
sists in  nunor  improvements  upon  an  old  article  and  in  which  the  patentee 
has  undertaken  to  point  out  minutely  the  distinctive  features  which  differ- 
entiate his  combination  from  that  of  pre-existing  devices.  Eagle  Lock  Co.  v. 
Corbin  Cabinet  Lock  Co.,  26  U.  S.  App.  388  (2d  Cir.);  Shipman,  J.,  1894. 

11.  " 
as 

scribed 

trated  by  the  drawings,  diagrams,  and  models  which  accompany  the  appli- 
cation.*' These  words  limit  the  general  terms  of  the  specification  which  set 
out  the  function  performed  by  the  invention,  and  confine  the  inventor's 
rights  to  his  own  means,  or  their  mechanical  equivalent,  of  performing  the 
function.  Boyden  Power  Brake  Co.  v.  Westinghouse,  25  U.  8.  App.  475  (4th 
Cir.);  Hughes,  J.,  1895. 

12.  Patentee  may  Claim  Equivalents.— Whether  a  patentee  specifically 
claims  in  his  patent  the  benefits  of  equivalents  or  not,  the  law  allows  them 
to  him  accormng  to  the  nature  of  his  patent.  If  it  is  a  mere  improvement 
on  a  successful  machine,  a  mere  tributary  invention,  the  range  of  equiva- 
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lents  is  narrowly  restricted  ;  but  if  it  is  a  pioneer  patent,  with  a  new  result, 
the  range  is  very  wide,  and  is  not  restricted  by  the  failure  of  tlie  patentee 
to  describe  and  claim  combinations  of  equivalents.  Language  that  will 
restrict  the  pioneer  patentee's  right  in  the  specifications  and  claims  must  be 
such  as  to  evince  a  positive  intention  to  linut  the  scope  of  the  invention  to 
tlie  exact  form  of  the  device  shown.  McCormick  Harvesting  Mack.  Co.  v. 
Avltman  iSb  Co,,  37  U.  S.  App.  299  (6th  Cir.);  Taft,  J.,  1895. 

13.  Limits  upon  Claim. — Where,  at  the  date  of  an  invention,  there  was  no 
novelty  in  the  combination  of  certain  mechanical  movements,  in  view  of  the 
state  of  art  at  the  time,  the  claim  must  be  limited  to  the  precise  mech- 
anism employed,  and  is  not  infring:ed  by  a  patented  device  or  a  new  varia- 
tion upon  such  combination.  Dashiell  v.  Grosvenor,  162  U.  S.  425 ;  Bbown, 
J.,  1896. 

14.  Description  too  Broad. — Letters  patent  were  granted  to  S.  for  **  im- 
provements in  split  pulleys,"  described  as  follows :  "  A  transversely  divided 
or  split  pulley,  naving  its  sections  constructed  on  their  meeting  surfaces 
to  form  a  serpentine  or  zigzag  joint  and  to  receive  the  shaft  which 
carries  the  pulley  in  them  substantially  as  specified."  Held,  that  a  claim 
for  pulleys  constructed  on  their  meeting  surfaces  to  form  a  serpentine  or 
zigzag  joint  is  entirely  too  broad  and  unwarranted  by  the  description  in  the 
speciScation  or  the  state  of  the  art.  Dodge  Mfg,  Co,  v.  E.  C,  Atkins  Co.,  24 
U.  S.  App.  270  (7th  Cir.);  Harlan,  J.,  1894. 

15.  Claim  too  Broad. — ^Where  an  invention  is  meritorious  and  of  a  primary 
character,  the  construction  should  be  liberal,  and  if  it  be  a  process,  the  pat- 
entee should  be  protected  from  the  unauthorized  practice  of  it  by  others  ;  it 
13  held  that  the  complainant's  claim  of  all  means  used  to  accomplish  the  same 
result,  as  in  this  case,  far  transcends  the  limits  of  this  rule,  and  would  so 
expand  claimant*s  right  as  to  be  altogether  inadmissible  under  the  terms 
chosen  to  express  the  invention.  Celluloid  Mfg,  Co,  v.  Arlington  Mfg.  Co., 
8  U.  S.  App.  287  (8d  Cir.);  Acheson,  J.,  1892. 

16.  Matter  Excluded  from  Claim  Cannot  be  Held.— A  patentee  cannot 

hold,  under  his  patent,  anything  excluded  therefrom  by  him  during  the 
stages  of  his  application  for  ^tent ;  but  mere  changes  of  phraseologr  will 
not  operate  to  exclude  anything  not  intended  to  be  excluded,  nor  to  defeat 
the  patent ;  the  inhibition  refers  to  claiming  such  a  broad  constTuction  of  the 
claims  allowed  as  to  include  those  surrendered  or  abandoned  at  the  prosecution 
for  patent.  HilJbum  v.  Hale  &  KUbum  Mfg,  Co.,  28  U.  S.  App,  525  (3d 
Cir.);  Shiras,  J.,  1895. 

17.  Overlapping  Patents.— Where  one  originates  a  generic  invention  and 
also  subordinate  specific  inventions  and  presents  the  whole  series  for  patent 
contemporaneously,  the  patentee  cannot  enlarge  each  invention  by  use  (^ 
general  terms  so  as  to  obtain  overlapping  patents.  Electrical  Acctimulator 
Co.  V.  Brush  Elec.  Co.,  1  U.  S.  App.  320  (2d  Cir.) ;  Shipman,  J.,  1892. 

18.  Burden  to  Show  Patentability  is  on  Patentee.-— The  right  to  im* 
prove  on  prior  devices  by  making  solid  castings  in  lieu  of  constructions  of 
attached  parts  is  so  universal  in  the  arts  83  to  have  become  a  common  one, 
so  that  the  burden  rests  on  any  one  who  sets  up  this  improvement  in  any 
particular  instance  as  patentable  to  show  especial  reaBons  to  support  hxs 
claim.  Consolidated  Electric  Mfg.  Co.  v.  Holtzer,  83  U.  S.  App.  80  (1st  Cir.); 
Putnam,  J.,  1895. 

19.  Burden  upon  Patentee  to  Show  Prior  Invention.— The  presump- 
tion of  validity  of  a  patent  afforded  by  the  existence  of  the  patent,  as  in 
ordinary  cases,  does  not  apply  where  the  evidence  shows  that  ttie  device  as 
patented  had  been  in  public  use  for  some  time  prior  to  the  date  of  the 
application  under  consideration.  If  proof  be  admissible  to  show  that  the 
applicant  was  the  original  inventor,  such  proof  must  be  clear  and  unequivo- 
cal. Michigan  Central  Rd.  Co.  v.  Car-Heating  Co.,  31  U.  S.  App.  472  (6th 
Cir.);  Severens,  J.,  1895. 
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so.  Fetitioii  for  Behearing  Allowed.— Petition  for  rehearing  was  granted 
in  this  case  because  the  court  understood  erroneously  that  the  appellant  had 
waived  his  assignment  of  error  touching  claim  8  of  letters  patent  209,060. 
Davis  V.  Farkman,  33  U.  S.  App.  370  (Ist  Cir.) ;  Peb  Cur.,  1895. 

21.  Amendment-— When  Allowed. — ^Although  it  is  competent  to  amend  the 
specification  wliile  the  application  is  pending,  so  long  as  done  within  the 
scope  of  the  original  application,  it  is  not  competent,  under  color  of  this 
privilege,  to  introduce  new  matter.  Michigan  Central  Rd.  v.  Consol.  Car^ 
Heating  Co,,  31  U.  S.  App.  473  (6th  Cir.) ;  Sevkrens,  J.,  1895. 

^.  Kew  Oath  to  Amendment  to  Application  IJnneoessary.— When 
an  inventor  makes  oath  to  an  application  for  a  patent,  filed  in  his  lifetime, 
an  amendment  to  it  within  the  scope  of  the  original  oath  and  of  the  inven- 
tion described  in  the  original  specification,  made  after  his  death  without 
filing  a  new  oath  or  a  new  power  of  attorney,  is  valid,  and  does  not  render 
the  patent  void.  De  La  Vergne  Refrigerating  Mach.  Co,  v.  Featherstone, 
147  U.  S.  209 ;  Fuller,  C.  J.,  1898. 

23.  Amendment— When  to  be  Sworn  to  by  Administrators,  etc.— The 
statute  requiring  an  oath  to  an  amendment  by  administrators,  etc.,  does  not 
apply  to  an  amendment  which  would  not  require  a  new  oath  from  the  origin 
nal  applicant  if  he  were  still  living.  The  test  is  whether  the  amendment  ia 
within  the  scope  of  the  original  application  or  introduces  new  matter. 
Michigfin  Central  v.  Car-Heating  Co.,  31  U.  S.  App.  473  (6th  Cir.);  Severens, 
J.,  1805. 

n.  ISSUE,  24-33. 

24.  Commissioner's  Power  to  Issue.— The  power  of  the  commissioner  to 
issue  a  patent  is  dependent  upon  the  result  of  nis  own  examination — that  is, 
on  the  facts  as  he  finds  them  and  not  on  facts  as  they  actually  exist.  Hence 
his  act  in  issuing  any  patent  which  seems  to  him  proper  to  he  issued  cannot 
he  vltra  vires,  American  Bell  Telephone  Co,  v.  l/.  jS.,  33  U.  S.  App.  236  (1st 
Cir.);  Putnam,  J.,  1895. 

25.  Two  Patents  to  Same  Person  for  Same  Invention.—The  United 
States  sought  to  have  letters  patent  463,569  in  all  things  recalled,  re- 
pealed, and  decreed  absolutely  null  because  prior  letters  patent  233,969  had 
been  issued,  as  was  alleged,  for  the  same  invention  ;  it  was  held  that  the 
court  was  barred  from  taking  jurisdiction  of  the  suit  by  reason  of  the  pro- 
visions of  the  statute  which  gave  special  remedies  to  an  applicant  whose 
patent  is  refused  ;  also  that  the  issue  of  the  {latent  was  withm  the  scope  of 
the  authority  of  the  Commissioner  of  Patents.  American  Bell  Telephone 
Co.  V.  U.S.,SS  U.  S.  App.  236  (1st  Cir.);  Putnam,  J.,  1895. 

26.  To  One's  **  Heirs  or  Assigns." — A  ymtent  for  an  invention  issued  to  the 
inventor,  **  his  heirs  or  assigns  "  after  his  death,  is  a  valid  patent,  and  should 
be  construed  in  the  alternative  as  a  grant  to  him,  or  his  heirs  or  assigns. 
Such  construction  would  include  a  grantee  or  grantees  in  being,  capable  of 
taking  the  patent,  to  whose  benefit  the  grant  would  enure.  De  La  Vergne 
Refrigerating  Mach.  Co.  v.  Featherstoue,  147  U.  S.  209 ;  Fuller,  C.  J.,  1893. 

27.  Delay  in  Issue  not  Proved— Bell  Telephone.— The  United  States 
having  sought  to  have  letters  patent  463,569  to  the  American  Bell  Telephone 
Company  as  assignee  of  the  patentee,  and  which  covered  the  microphone,  in 
all  things  recall^,  repealed,  and  decreed  absolutely  null  and  void  for  illegal 
delay  in  their  issue,  it  was  held  that  the  proofs  of  the  application  were  in 
accordance  with  the  usage  of  the  Patent  Office,  and  on  the  whole  the  best ; 
also  that  the  United  States  had  failed  to  prove  that  extreme  diligence  sliould 
have  been  exercised  in  speeding  the  issuance  of  the  letters  patent.  It  did 
not  appear  that  the  American  Bell  Telephone  Company  was  guilty  of  laches 
in  spee<ling  the  issuance  of  the  letters  imtent.  American  Belt  Telephone  Co. 
V.  17.  5.,  33  U.  S.  App.  236  (Ist  Cir.);  Putnam,  J.,  1895. 

28.  Prior  Number  no  Evidenoe  of  Priority  in  Time.— Patents  were 
issued  on  the  same  day,  and  it  was  impossible  to  ascertain  which  was  signed 
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first.  The  mere  fact  that  one  had  an  earlier  number  is  no  proof  of  priori^. 
Electrical  Accumulator  Co.  v.  Brush  Elec.  Co,,  1  U.  S.  App.  820  (2d  Cir.); 
Shipman,  J.,  1892. 

29.  When  Seoond  Patent  is  Valid.— The  issuing  of  a  second  patent  to  the 
same  applicant  for  what  is  claimed  to  be  the  same  invention,  under  such  cir- 
cumstances that  it  was  not  clearly  manifest  that  the  inventions  were  the 
same,  and  where  there  might  be  a  reasonable  difference  of  opinion  on  the 
point  of  identity,  does  not  involve,  in  the  view  of  the  statutes  touching 
patents,  such  an  excess  of  power  as  would  justify  a  court  of  equity  in  re- 
scinding the  second  patent  thus  issued.  American  Bell  Tdepnone  Co.  v. 
U.8.,^S  U.  S.  App.  286  (1st  Cir.);  Putnam,  J.,  1895. 

80.  When  Seoond  Patent  will  Issue  for  Invention  already  Patented. 

— No  patent  can  issue  for  an  invention  actually  covered  by  a  former  patent, 
especially  to  the  same  patentee,  although  the  terms  of  the  claims  may  differ ; 
but  where  the  second  patent  covers  matter  described  in  the  prior  patent, 
essentially  distinct  and  separable  from  the  invention  covered  thereDy  and 
claims  made  thereunder,  its  validity  may  be  sustained.  Russdl  v.  Kern,  34 
U.  S.  App.  90  (7th  Cir.);  Woods,  J.,  1895. 

81.  Appeal  in  Case  of  BeftLsal  to  Grant  Seoond  Patent.—The  special  and 
summary  appeals  provided  for  by  sections  4914  and  4915  of  the  Rev.  Stat, 
reach  the  case  where  a  second  patent  is  refused  on  the  ground  that  a  prior 
patent  has  been  issued  to  the  same  applicant  for  the  same  invention.  Amer- 
toan  BeU  Telephone  Co.  v.  U.  S.,  83  U.  S.  App.  236  (Ist  Cir.)  ;  Putnam,  J., 
1895. 

82.  Conflict  between  Native  and  Foreign    Inventor  .—A  citizen  of 

France  is  not  permitted  to  claim  his  invention  prior  to  the  date  of  patent  of 
that  country  as  against  a  citizen  of  the  United  States,  who,  being  also  an 
original  inventor,  subsequently  received  a  patent  for  his  own  invention  in  this 
country.  Electrical  Accumulator  Co.  v.  Brush  Elec  Co.,  1  U.  S.  App.  320 
(2d  Cir.) ;  Shiphan,  J.,  1892. 

88.  The  Canadian  Statute  Construed.— The  words  *' where  a  foreign 
patent  exists  "  contained  in  the  statute  of  Canada  relating  to  patents  which 
reads  *'  under  any  circumstances,  where  a  foreign  patent  exists  for  the  same 
invention,  the  Canadian  patent  shall  expire  at  the  earliest  date  at  which 
such  foreign  patent  expires,"  is  used  as  covering  only  foreim  patents  that 
exist  before  the  issue  of  the  relevant  Canadian  patent.  U.  S.  Electric  JUCo.  v. 
The  Edison  E.  L.  Co,,  11  U.  S.  App.  1  (2d  Cu:.) ;  Laoombb,  J.,  1892. 

The  date  of  issue  of  the  domestic  patent  is  controlling:,  under  Rev.  St.,  S  4887,  not  tlie  date  of 
application.    Acxsumulator  Ck>.  v.  Julfen  E.  Ck>.,  67  F.  R.  615. 

m.  PATENTABILITY. 
1.  Novelty,  34-71. 

84.  Novelty  Must  be  Clearly  Shown  or  Implied.— Where  the  inventictti 

claimed  is  not  of  a  specific  device  but  is  of  the  combination  of  certain  de- 
scribed elements  of  which  that  is  one,  this  amounts  to  a  disclaimer  of  anything 
new  in  that  element,  so  far  as  the  patent  under  consideration  is  concerned^ 
whatever  might  be  its  value  as  ground  for  an  independent  claim. 

If  nothing  appears,  either  by  express  declaration  or  reasonably  clear  impli- 
cation, to  show  that  the  patentee  has  made  some  new  and  valuable  disooveir, 
there  is  nothing  in  the  patent  law  to  give  him  standing.  Weils  v.  Curtis.  31 
U.  S.  App.  123  (6th  Cir.) ;  Skverens,  J.,  1895. 

85.  What  Novelty  Means.— Ck>nstruing  letters  patent  No.  253,996,  dated 
Feb.  21,  1882,  held,  that  the  mere  change  in  the  form  of  a  i)art  of  a  com- 
bination adopted  for  the  purpose  of  correcting  its  occasionalljr  defective 
action,  and  consisting  of  a  moaiflcation  so  obvious  to  a  person  skilled  in  the 
art  as  not  to  require  anything  more  than  the  ingenuitj^  which  such  a  person 
might  be  expected  to  possess,  does  not  constitute  invention ;  nor  will  the 
mere  extension  of  means,  in  size  or  number  or  change  of  form,  make  the  im- 
provement produced  thereby  patentable.    Same  Case. 
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80.  What  Constitutes  Novelty.-— In  an  action  for  the  infringement  of 
letters  patent  of  the  United  States,  where  it  appeared  tliat  the  beauty, 
usefulness,  and  commercial  success  of  the  article  made  after  complainant's 
method  were  unquestioned,  and  yet  that  no  one  before  his  invention  was 
ever  able  to  apply  sheet  celluloid  successfully  as  he  applied  it,  and  further- 
more, that  the  experiments  of  an  experienced  workman,  who  for  fifteen 
years  liad  been  a  manufacturer  of  sheet  celluloid,  showed  that  complaiDant^s 
method  was  not  one  which  an  experienced  workman  in  celluloid  would  hit 
upon,  it  was  held  that  both  the  novelty  and  patentability  of  complainant's 
method  were  fully  eJiown.  Bergner  v.  Horn,  25  U.  S.  App.  647  (4th  Cir) ; 
Feb  Our.,  1896. 

87.  Consists  in  New  Combination.— The  fact  that  the  elements  are  old 
does  not  affect  the  combination.  Patentable  invention  is  involved  in  seeing 
that  their  union  would  constitute  a  new  result.  Colurnbua  Watch  Co.  v. 
Bobbins,  22  U.  S.  601  (6th  Cir.) ;  Taft,  J.,  1894. 

88.  New  Combination. — ^There  is  no  invention  in  the  mere  introduction  of 
springs  in  the  mechanism  for  effecting  the  winding  and  hand-setting  en- 
gagement of  a  watch  in  order  to  avoid  liability  of  injury  to  the  wheels  by  the 
force  of  the  push  or  pull  upon  its  short  stem  arbor.  But  the  claim  is  valid  as 
far  as  the  new  combination  is  concerned,  the  peculiar  usefulness  of  which  is 
to  render  wat<;hes  and  cases  readily  interchangeable.  Illinois  Watch  Co.  v. 
Bobbins,  9  U.  S.  App.  55  (7th  Cir.) ;  Woods,  J.,  1892. 

89.  New  Combination  of  Old  Elements.— -The  mere  fact  that  a  patentee's 
invention  is  but  the  combination  of  old  ingredients  or  materials  is  no  answer 
to  the  patent,  for  a  patentable  invention  may  consist  entirely  of  old  and  well- 
known  elements,  provided  a  new  and  useful  result  is  thereby  attained. 
Griswold  v  Barker,  27  U.  S.  App.  122  (8th  Cir.) ;  Sanborn,  J.,  1894. 

40.  Change  of  Form  with  Improvement.— Unless  a  change  of  form  accom- 
plishes something,  introduces  a  new  function,  or  a  new  method  of  perform- 
ing the  old  function  with  greater  excellence  or  economy,  it  is  not  a  patentable 
invention. 

Claim  1  of  letters  patent  No.  801,884,  for  an  ''improvement  pertaining  to 
shoe-clasps,"  held  valid.  Qoodyear  Bubber  Co.  v.  Hammond  Buckle  Co.,  14 
U.  S.  App.  G64  (2d  Cir.) ;  Laoombe,  J.,  1898. 

41.  Old  Ingredients,  New  Result.— It  is  no  objection  to  a  patent  that  it  is 
a  combination  of  ola  ingredients,  provided  a  new  and  useful  result  is  attained 
thereby.  That  after  its  discovery  it  seems  simple  and  obvious  is  not  conclu- 
sive  evidence  that  there  is  no  invention.  Patent  No.  10,977  for  improvements 
in  bank  account  books  h£ld  valid.  Thompson  v.  Citizens^  Nat.  Bank  of  Fargo, 
10  U.  S.  App.  500  (8th  Cir.) ;  Sanborn,  J.,  1892. 

42.  Combination  Producing  a  New  Result.— An  invention  which  pro- 
duces a  desired  result  hy  means  of  a  combination  of  parts  never  before  used 
to  produce  that  or  a  similar  result  is  patentable.  A  caole  car  brake  worked  by 
agripman,  taking  effect  at  the  rear  of  car,  lield  patentable,  although  a  patent 
for  a  somewhat  similar  device  in  baling  cotton  had  been  issued  prior  to  the 
patent  in  suit.  Butte  City  St.  By.  Co.  v.  Pacific  Cable  By.  Co.  (i),  15  U.  S. 
App.  318  (9th  Cir.) ;  McKenna,  J.,  1894. 

43.  New  and  Benefloial  Besnlt. — If  a  new  combination  and  arrangement  of 
known  elements  produce  a  new  and  beneficial  result  never  attained  before, 
it  is  evidence  of  mvention.  Pitts^rgh  Wire  Co.  v.  Boberts,  39  U.  S.  App. 
44  (3d  Cir.) ;  WALES,  J.,  1896. 

44.  Court  Cannot  Determine  IJseflilness  of  Invention.—The  court 
cannot  determine,  by  a  mere  inspection  of  complicated  machine,  that  it  does 
not  represent  a  completed  and  useful  invention,  or  that  a  mechanic  of  ordi- 
nary skIU  in  the  art  could  not  take  the  patented  machine  and,  with  the  aid 
of  the  specification,  overcome  the  difficulty  claimed  to  vitiate  it.  Packard  v. 
Lacing  Stud  Co..  33  U.  S.  App.  306  (1st  Cir.) ;  Putnam,  J.,  1895. 
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45.  Improvement  must  be  Original  Conception.— It  is  not  every  im- 
provement that  is  patentable.  The  test  is  ttiat  the  improvement  must  be  the 
product  of  an  original  conception,  and  a  mere  carrying  forward  or  a  more 
extended  application  of  an  original  idea,  though  improvement  in  a  degree,  is 
not  invention.    Fox  v.  Perkins,  6  U.  S.  App.  2U0(6th  Cir.) ;  Jackson,  J.,  1892. 

No  patent  can  be  yalid  for  an  improvement  which  is  merely  a  nevr  application  of  knowledge 
already  possessed  by  those  skilled  in  the  art.    Bowman  ▼.  De  Grauw,  00  F.  B.  QDS. 

46.  Combination  of  Old  Forms  into  New  Creation.— If  the  ads^tation  of 
an  existing  form  is  more  than  the  exercise  of  the  imitative  faculty,  and  the 
result  is  in  effect  a  new  creation,  the  design  may  be  patentable.  Freund  ▼. 
Untermeyer,  20  U.  S.  App.  32  (2d  Cir.) ;  Shipman,  J.,  1893. 

47.  Well-known  Elements  Producing  New  Result.— A  cotton-gin  was 
combined  with  a  pneumatic  conveyor  for  the  cotton,  a  screen  arranged  in  the 
conveyor,  and  an  exliaust  chamber  closing  the  screen,  a  means  for  deliver- 
ing the  cotton  from  the  conveyor  to  the  gin,  and  an  exhaust  fan  for  creating 
an  air  current  through  the  conveyor.  Held,  a  combination  of  well-known 
elements  into  a  speciiio  device,  which  produces  new  and  useful  results,  is 
patentable  as  an  entirety.  Dudley  E,  Jones  Co.  v.  The  Hunger  Imp.  Cotton 
Mack,  Mfg.  Co.,  2  U.  S.  App.  55  (5th  Cir.) ;  Locke,  J.,  1891. 


48.  New  and  Improved  Use  of  Old  Details.— A  patent  is  not  n< 
void  because  its  claims  in  detail  are  all  old,  if  it  shall  have  reorganized  the 
details  into  a  new  and  improved  use  of  the  whole ;  and  such  a  patent  must 
be  confined  exclusively  to  the  article  in  the  manner  and  form  therein  speci- 
fied. Frank y.  William  P.  Mockridge  Mfg.  Co.,  28  U.  S.  App.  414  (3d  Cir.); 
BUPPINOTON,  J.,  1895. 

49.  New  Use  Distinguished  ftom  ^^  Double  Use."— If  the  new  use  be  so 

nearly  analogous  to  tiie  former  one,  that  the  applicability  of  the  device  to 
its  new  use  would  have  occurred  to  a  person  of  ordinary  mechanical  skill,  it 
is  only  a  case  of  double  use  ;  but,  as  in  the  case  at  bar.  if  the  relations  be- 
tween them  be  remote,  and  especially  if  the  use  of  the  old  device  produce  a 
new  result,  it  may  involve  an  exercise  of  the  inventive  faculty ;  much  de- 
pends upon  the  nature  of  the  changes  required  to  adapt  the  device  to  its  new 
use.    Potts  V.  Creager,  155  U.  S.  597 ;  Brown,  J.,  1895. 

60.  New  Result  Distinguished  fi:om  Aggregate  of  Old  Besults.— A 

combination  of  old  elements  is  patentable  when  it  produces  a  new  and 
useful  result  as  the  product  of  the  combination,  and  not  a  mere  aggregate  of 
several  results,  each  the  complete  result  of  one  of  the  combinedelements, 
such  a  new  result  being  prcxiuced  by  their  union  in  patent  No.  253,-506. 
National  Cash  Register  Co.  v.  American  Cash  Register  Co.,  3  U.  S.  App. 
340  (3d  Cir.) ;  Dallas,  J.,  1892. 

See  Merrow  v.  Shoemaker,  60  F.  R.  128 ;  Rhodes  v.  LincolD,  P.  D.  Co.,  64  F.  R.  219l 

61.  When  Novelty  Consists  in  Transference  from  One  Industry  to 
Another. — When  the  alleged  novelty  of  a  patentable  device  consists  in  a  trans- 
ference from  one  branch  of  industry  to  another,  held,  that  said  transference 
must  have  been  to  a  brancli  of  industry  remotely  removed  from  the  first,  and 
that  the  effect  of  such  transfer  must  have  been  to  supersede  other  methods 
of  doing  the  same  work.  Otherwise  no  letters  patent  will  be  granted. 
Grisivold  v.  Wagner,  37  U.  S.  App.  171  (6th  Cir.);  LuRTON,  J.,  1895. 

52.  How  Novelty  is  to  be  Tested  .—The  novelty  of  a  design  is  to  be 
tested,  not  by  investigation  of  the  means  employed  for  its  creation,  but  bv 
ocular  comparison  or  the  design  itself  with  the  prior  designs  which  are  al- 
leged to  be  substantially  the  same.  Braddock  Glass  Co.,  Limited,  v.  Macbeth, 
28  U.  S.  App.  99  (3d  Cir.) ;  Dallas,  J.,  1894. 

53.  Elements  Considered  in  Determining  Novelty.— In  applying  the 

rules  that  a  combination  of  old  devices  without  securing  some  new  and  use- 
ful result,  and  that  the  adoption  of  an  old  device  to  a  similar  sphere  of  action 
where  it  performed  the  same  function,  are  not  patentable,  the  court  will  take 
into  account  that  the  improvement  was  long  desired,  but  was  only  secured 
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by  the  device  of  the  patentee,  that  the  improved  machine  displaced  whollv 
prior  products,  and  that  the  new  machine  answers  many  purposes  which 
the  ola  did  not.  Watson  v.  Stevens  (1),  5  U.  S.  App.  101  (1st  Cir.) ;  Putnam, 
J.,  1892. 

Where  an  improvement  Is  one  which  would  ordinarily  occur  to  a  skilled  mechanic  but  has 
been  lon^  sought  for  and  not  found,  it  is  patentable.  Converse  v.  Matthews  ;  68  F.  R.  248 ; 
M'Kay  &  C.  L.  M.  Co.  v.  Clatiin,  68  F.  R.  3^ ;  Richardson  v.  8hepard,  60  F.  R.  876 ;  Dalby  v. 
Lynes,  M  F.  R.  881. 

54.  Test  of  Identity  .—The  test  of  identity  of  jxatents  is  whether  both,  when 
properly  constn.'ed  in  the  light  of  the  description,  define  essentially  the 
same  thing.  Elmira,  etc,  My.  Co,  v.  TIuynison-Houston  Co,,  88  U.  S.  App. 
55  (2d  Cir.) ;  Wallace,  J. ,  1896. 

55.  Tests  in  a  DoubtfU  Case. — A  very  considerable  use  of  a  patented 
machine  by  manufacturers,  numerous  sales  of  the  right  to  use  it,  the  novelty 
and  utility  of  the  invention,  tliat  similar  machines  in  use  prior  to  the  in- 
vention were  unsatisfactory,  difficult  to  ox)erate,  and  noisy,  and  that  consid- 
erable attention  had  been  given  to  the  question  of  their  improvement,  are 
facts  to  be  taken  into  consideration  in  a  doubtful  case  to  aid  m  determining 
whether  the  invention  has  sufficient  novelty  and  invention  to  support  a 
patent.  Singer  Mfg.  Co.  v.  BriU,  7  U.  S.  App.  601  (9th  Cir.) ;  Gilbert,  J., 
18d8. 

5ft.  Final  Step.  Turning  Failure  into  Success.— The  device  covered  by 
letters  patent  157,124  for  an  improvement  in  wire  fences  involved  invention, 
and  the  patent  is  valid.  Courts  incline  to  sustain  a  patent  to  the  man  who 
takes  the  final  step  in  the  invention  which  turns  failure  into  success.  The 
Barbed  Wire  Patent,  143  U.  S.  275 ;  Brown,  J.  (Field,  J.,  Dist.),  1892 ;  The 
Wcuhbum  and  Moen  Mfg.  Co.  v.  Nonvood ;  The  Washburn  and  Moen  Mfg. 
Co.  V.  WUer,  143  U.  S.  293  ;  Brown,  J.,  1892. 

57.  Mechanical  Function  Distinguished  from  Uses.— A  distinction  ex- 
ists between  a  statement  of  the  mechanical  function  of  a  machine,  and  the 
beneficial  advantages,  uses,  or  results  due  to  that  function  and  contributing 
to  the  success  of  the  invention.  Section  4888  of  the  Revised  Statutes  rec- 
ognizes this  distinction  and  reauires  tliat  a  patentee  shall  state  the  principle 
of  his  machine,  meaning  thereby  its  mode  of  operation,  and  nowhere  men- 
tions the  beneficial  effects,  results,  uses,  or  advantages.  Goshen  Sweeper 
Co.  V.  Bissell  Carpet  Sweeper  Co.  (1),  37  U.  S.  App.  555  (6th  Cir.);  Lurton, 
J.,  1895. 

58.  Mechanical  Equivalents  the  Test.— The  fact  that  the  invention  r^ 
lates  to  an  agency,  such  as  compressed  air,  does  not  authorize  the  court 
to  determine  the  matter  by  reference  to  functional  equivalents  rather  than 
mechanical  equivalents.  Boyden  Power  Brake  Co.  v.  Westinghouse,  25 
U.  S.  App.  475  (4th  Cir.) ;  Hughes,  J.,  1895. 

59.  Second  Patent  must  be  for  Substantial  Difference.— A  patent  will 
not  issue  for  an  invention  actually  covered  by  a  former  patent,  especially  to 
the  same  patentee,  although  the  terms  of  the  claim  may  differ,  ana  although 
the  second  i>atent  is  more  generic.  But  where  the  second  patent  covers 
matter  described  in  a  prior  patent,  essentially  distinct  and  separable,  its 
validity  may  be  sustained.  But  it  must  be  something  substantially  different 
from  that  comprehended  in  the  first  and  must  consist  in  something  more 
than  a  mere  distinction  of  the  breadth  or  scope  of  the  claim  of  each  patent. 
Fcusett  V.  EwartMfg.  Co.,  24  U.  S.  App.  74  (  7th  Cir.) ;  Jenkins,  J.,  1894. 

60.  Well-known  Device— When  Patentable.— The  application  of  an  old 
process  or  machine  to  a  similar  or  analogous  object,  with  no  cliange  in  the 
manner  of  application,  will  not  sustain  a  patent ;  but  a  well-known  mechan- 
ical contrivance  or  device,  having  become  tlie  common  stock  of  manufac- 
turers, may  be  used  by  an  inventor  when  the  structure  belongs  to  a  totally 
distinct  department  ()f  invention.  Hillhom  v.  Hale  &  Kilbiim  Mfg.  Co.,  28 
U.  8.  App.  526  (3d  Cir.) ;  Shiras,  J.,  1895. 

61.  Operation  of  a  Machine  not  Patentable.- A  process  of  manufacture 
which  involves  no  chemical  or  other  elemental  action  (though  mechanism 
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may  be  necessary  in  the  application  or  carrying  out  of  such  process)  is  patent- 
able. But  a  process  of  manufacture  which  consists  solely  in  the  operation 
of  a  machine  is  not  patentable.  WeU^  Glass  Co.  v.  Henderson,  34  U.  S.  App. 
19  (7th  Cir. ) ;  Woods,  J.,  1895. 

62.  ''State  of  the  Art"  Defined.— The q^uestion  whether  an  indiyidual is 
or  is  not  an  original  and  first  inventor  or  discoverer  can  be  determined  only 
by  comparing  what  he  did  or  discovered  with  that  body  of  information  upon 
the  subject,  with  knowledge  of  which  he  and  all  the  world  are  chargeable, 
and  which  is  called  the  **  state  of  the  art,"  derived  from  a  studv  of  prior 
patents,  which  are  open  to  the  public  and  assumed  to  be  within  the  knowl- 
edge of  all  from  the  date  of  their  issuance  and  recording  in  the  Patent  Office.  . 
Sauiiders  v.  AUen,  20  U.  S.  App.  446  (2d  Cir.) ;  Lacombe,  J.,  1894. 

63.  Cotirts  will  Adopt  Broad  Construction.— Where,  in  a  class  of  machines 
widely  used,  it  is  made  to  appear  tliat,  after  repeated  and  futile  attempts,  a 
machine  has  been  contrived  which  accomplishes  the  result  desired,  and  a 
patent  is  granted  to  the  inventor,  the  courts  will  not  adopt  a  narrow  con- 
struction fatal  to  the  grant.  Keystone  Mfg.  Co.  v.  Adanis,  151  U.  S.  139 ; 
Shibas,  J.,  1894. 

64.  Evidence  of  Novelty— Extended  Use.— The  fact  that  a  patented 
article  went  at  once  into  such  extensive  public  use  as  almost  to  supersede 
all  such  articles  made  under  other  methods  and  sold  at  a  higher  price,  is 
evidence  of  novelty.  Magowan  v.  N.  Y.  Belting  &  Packing  Co.,  141  U.  S. 
833 ;  Blatchford,  J.,  1891. 

See  Francis  v.  Kirkpatrick  &  Co.,  Ltd.,  5S  F.  R.  8S4 :  Dederickv.  Gardner,  50  F.  R.  96 :  Feathei^ 
atone  v.  G.  R.  BideweU  C.  Go.,  63  F.  R.  113 ;  Carter  v.  Woolschlaeger,  58  F.  R.  673  ;  Sayre  v.  Scott 
65  F.  R.  971 ;  Richardson  v.  Shepard,  60  F.  R.  273 ;  Eastman  Co.  v.  Blair  Camera  Co.,  tfi  F.  B.  4(01 
In  a  doubtful  case  such  evidence  will  turn  the  scale  in  favor  of  the  patentee.  Sayre  v.  Soott,  5S 
F.  R.  971 ;  Richardson  ▼.  Shepard,  60  F.  R.  2i2;  Eastman  Co.  ▼.  Blair  Camera  Co.,  68  F.  R.  40Q. 

65.  General  Use  as  Evidence  of  Novelty.— Where  the  question  of  inven- 
tion is  in  doubt,  the  fact  that  the  device  has  gone  into  general  use  should 
weigh  strongly  in  favor  of  the  patentee.  T(^iff  v.  Topltff,  145  U.  S.  156 ; 
Brown,  J.,  1892. 

See  Eastman  Co.  ▼.  Blair  Camera  Co.,  63  F.  R.  400 ;  Haltzen  v.  Consolidated  Co.,  60  F.  R.  7A. 

66.  General  Use  not  Conclusive  of  Patentability.— The  fact  that  a 
patented  article  has  gone  into  general  use  is  not  conclusive  evidence  of  its 
patentable  novelty.    McClain  v.  Ortmayer,  141  U.  S.  419 ;  Brown,  J.,  1891. 

See  Watson  v.  Stevens,  51  F.  R.  757 ;  Saunders  v.  Allen,  60  F.  R.  610:  Newark  W.  C.  M.  Col  ▼. 
Wilmot  &  H.  Mfg.  Co.,  60  F.  R.  614  ;  Bowman  v.  De  Grauw,  60  F.  R.  OCT. 

67.  Gheneral  Use  as  a  Bar.— A  patent  will  not  be  granted  for  a  device  which 
has  already  been  in  general  use,  for  it  has  not  such  novel^  as  will  warrant 
its  being  called  an  invention.  McCleery  v.  Baker,  24  u .  S.  App.  l:^  (7th 
Cir.);  BUNN,  J.,  1894. 

68.  When  Evidence  of  Use  is  Irrelevant.— When  the  question  of  the 
patentable  character  of  the  invention  is  the  only  one  in  issue,  the  extent  of 
its  use  as  evidence  of  its  novelty  is  irrelevant.  Adams  v.  BMiire  Stamping 
8.  Co.y  141  U.  S.  539 ;  Field,  J.,  1891. 

69.  PopiQarity  Immaterial.— The  mere  fact  that  a  patented  article  is  popu- 
lar and  meets  with  large  and  increasing  sales  is  imimportant  when  the 
alleged  invention  is  clearly  without  patentable  novelty,  especially  where  its 
popularity  is  not  due  to  any  patentable  feature  of  its  own.  Ihier  v.  Corbin 
Cabinet  Lock  Co.,  149  U.  S.  216 ;  Brown,  J.,  1893. 

70.  Extensive  Publio  Use  is  Evidence  of  Value.— While  extensile 
public  use  of  a  machine  superseding  other  similar  devices  is  evidence  more 
or  less  cogent  of  value  and  usefulness,  it  is  not  conclusive  of  tlie  same,  and 
much  less  of  patentable  novelty.  Fox  v.  Perkins,  6  U.  S.  App.  300  (6th  Cir.); 
Jackson,  J.,  1892. 

71.  **  Commercial  Success  **  as  an  Element.— Only  in  doubtful  cases,  and 
those  turning  on  the  question  of  utility,  is  the  fact  that  the  patented  article 
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is  a  oommercial  success  and  the  fact  that  it  supersedes  all  others  of  its  kind 
to  be  considered.  Conadlidaied  Elec  Mfg,  Co,  v.  Holtzer^  83  U.  S.  App.  80  (1st 
Cir.);  Putnam,  J.,  1895. 

3.  Lack  op  Novelty,  73-102. 

72.  There  Must  be  Invention  or  Discovery.— The  substitution  of  one 
material  for  another,  or  the  reduction  or  increase  in  size  or  weight,  is  not 
proof  of  invention.  It  is  not  enough  that  a  thing  shall  be  new  in  the  sense 
that  in  the  shape  or  form  in  which  it  is  produced  it  was  not  before  known, 
and  that  it  shall  be  useful,  but  it  must  amount  to  an  invention  or  discovery. 
Claim  2  letters  patent  No.  405,821,  for  *'  improvements  in  bed-springs," 
held  to  contain  at  the  best,  in  view  of  the  prior  state  of  the  art,  an  improve- 
ment in  degree  only  of  what  had  preceded  it  in  the  same  field,  and  to  be 
wanting  in  the  element  of  invention  which  would  entitle  it  to  a  patent. 
BanneUv.  Stoll,  17  U.  S.  App.  543  (3d  Cir.);  Wales,  J.,  1894. 

73.  Conception  is  Invention  only  when  Crystallized  into  Practical 
Results. — Patent  No.  422,879,  for  **  improvements  in  automatic  wrenches 
for  coupling  and  uncoupling  the  tools  or  drill-rods  of  well-boring  apparatus,'' 
is  invakd,  because  the  patentee  was  not  the  inventor  of  the  device  covered 
thereby.  Mere  conception  is  not  invention ;  it  is  the  crystallization  of  that 
conception  into  the  invention  itself,  operative  and  practical,  that  entitles 
the  inventor  to  tiie  protection  of  letters  patent.  Fctrgie  v.  Oil  Well  Supply 
Co,,  Ltd.,  17  U.  S.  App.  264  (3d  Cir.) ;  Green,  J.,  1893. 

74.  The  Same  Tests  Applied  to  **  ManufiMstnre  "  as  to  ^*  Machine." — 

In  determining  whether  a  device  is  patentable,  no  different  construction 
should  be  given  to  a  **  manufacture  **  than  to  a  macliine.  Novelty  and 
invention  are  requisite  in  both  cases.  Letters  patent  No.  204,882  for  catch- 
basin  covers  held  void  for  lack  of  novelty  and  invention.  Campbell  v. 
Bayley,  18  U.  S.  App.  486  (7th  Cir.) ;  Woods,  J.,  1894. 

75.  Means,  not  Ends,  the  Test. — ^The  validity  of  a  patent  must  be  ascer- 
tained, not  from  a  consideration  of  the  purposes  sought  to  be  accomplished, 
but  of  the  means  pointed  out  for  the  attainment  thereof ;  and  if  the  means 
adopted  to  effect  the  desired  results  do  not  involve  invention,  they  can 
derive  no  aid  or  support  from  the  end  sought  to  be  secured.  The  combina- 
tion of  old  elements  performing  no  new  function  and  accomplishing  no  new 
results,  does  not  involve  patentable  novelty.  Knapp  v.  Morss ;  Ufford  v. 
Jforw,  150  U.  S.  221 ;  Jackson,  J.  (Brown,  j.,  Dist.),  1893. 

78.  Process  in  Maniifitcture,  not  Patentable.— An  improved  process  of 
manufacturing  belt  pullevs,  being  for  a  process  in  manufacture,  and  not  for 
the  mechanism  employed,  nor  for  the  iinished  product,  is  not  the  subject  of 
a  patent,  as  it  involves  nothing  more  than  the  operation  of  a  piece  of  mechan- 
ism. Risdon  Iron  <fc  Locomotive  Works  v.  Medart,  158  U.  S.  68 ;  Brown,  J., 
1895. 

77.  Apparatus,  not  Uses,  are  Patented.— A  patent  for  an  invention  covers 
its  use  for  all  purposes,  whether  anticipated  or  not.  Patents  are  granted  for 
apparatus,  not  for  uses,  so  that  a  combination  of  an  old  device  in  a  machine 
resulting  in  a  new  purpose  is  not  an  invention.  Reissued  letters  patent 
8765  invalid.  Ocdt  v.  Parlin  A  Orendorff  Co.,  18  U.  S.  App.  518  (7th  Cir.) ; 
Woods,  J.,  1894. 

78.  Mode  of  Operation  not  Patentable.— A  patent  for  a  machine  covers 
its  use  for  all*  purposes,  whether  anticipated  or  not.  The  mode  of  operation 
of  a  meclianical  device  is  not  ptatentable.  Processes  to  be  patentable  must 
be  capable  of  being  distinguished  from  the  mode  of  operation  of  the 
mechanism.  Letters  patent  No.  290,571,  for  **  improvements  in  methods  of 
reducing  com  in  the  stalk  and  separating  the  kernels,"  held  invalid  for 
lack  of  novelty,  it  being  simply  an  adaptation  of  an  old  device  to  a  new  use. 
Appleton  Mfg.  Co.  v.  Star  Mfg.  Co.,  18  U.  S.  App.  492  (7th  Cir.) ;  Woods,  J., 
1894. 
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79.  Combination  is  li'ot  Invention. — A  combination  of  former  patents  or 
of  maciiines,  such  as  any  skilled  mechanic  might  make,  does  not  constitute 
an  invention.  Letters  patent  859,588  are  therefore  void.  Foos  Mfg,  Co,  v. 
Springfield  Engine  db  Thresher  Co.,  6  U.  S.  App.  14  («th  Cir.);  Jaukson,  J., 
1891. 

80.  Combination  of  Old  Ideas. — Claims  for  letters  patent  are  void  for  want 
of  patentable  invention  when  they  simply  combine  old  ideas.  Troy  Laundry 
Machine  Co,,  Ltd.,  v.  Rees,  36  U.  S.  App.  284  (2d  Cir.) ;  Shipman,  J.,  1895. 

81.  Old  Elements. — Suit  was  brought  for  infringement  of  claim  1,  letters 
patent  222,974,  for  **  improvements  in  automatic  presBure-relief  apparatus 
for  beer  vessels."  Held,  patentees  made  no  claim,  took  out  no  patent  so  far 
as  appears  from  the  record,  for  the  keeping  the  safety-valves  of  beer  casLs 
constantly  lubricated  above  the  valve  seat ;  the  patent  was  for  a  mechanical 
combination,  old  at  the  date  of  the  patent,  and  patent  was  void  for  want  of 
patentable  novelty.  Metropolitan  Brewing  Co.  v.  Consolidated  Bunging  Ap- 
paratiis  Co.,  20  U.  S.  App.  268  (2d  Cir.);  Laoombb,  J.,  1894. 

82.  Old  Elements,  no  New  Result. — A  mere  aggregation  of  old  elonents 
producing  no  new  result  by  the  combination  is  not  patentable.  Standard 
Oil  Co.  V.  SouViem  Pacific  Co.,  7  U.  S.  App.  036  (9th  dr.);  MORBOW,  J., 
1893. 

84.  No  Material  Change. — A  device  containing  no  material  change  tiotn. 
previous  devices  used  to  accomplish  the  same  end  involves  no  invention, 
and  is  not  patentable.  Appellee  s  device  for  an  improvement  in  cable  cars 
consisted  of  a  **  dummy  car  for  carrying  the  gripping  device  to  which 
the  passenger  car  was  attached.  The  advantage  claimed  was  that  the  pas- 
senger car  could  pass  from  one  system  of  propulsion  to  another  without  the 
trouble  and  delay  caused  by  disarranging  the  mechanism  connected  with 
the  gripper.  Held,  not  i)atentable,  because  of  lack  of  invention.  Butte 
City  Street  Ry.  Co.  v.  Pacific  Cable  Ry.  Co.  (2),  15  U.  S.  App.  341  (9th  Cir.); 
MCKKNNA,  J.,  1894. 

85.  Old  Device  in  ITew  Words.— Where,  in  a  petition  for  a  patent  for  an 
improvement,  there  is  nothing  added  in  the  way  of  invention,  but  it  is  simply 
an  old  device  clothed  in  new  words,  there  is  nothingpatentable.  BaU  a^ui 
Socket  Fastener  Co.  v.  BaU  Olove  Fastening  Co.,  21  U.  S.  App.  87  (1st  Cir.) ; 
Putnam,  J.,  1894. 

86.  Old  Devices.  Old  Functions,  Nothing  Novel.— The  alleged  inven- 
tion covered  by  letters  patent  50,501  was  a  combination  of  old  devices,  each 
performing  its  old  fimction  and  working  out  its  own  effect,  without  produc- 
ing anything  novel  as  the  result  of  the  combination,  and  was  not  pat^table. 
Adams  v.  Bellaire  Stamping  Ca,  141  U.  S.  589 ;  Field,  J.,  1891. 

See  Watson  v.  Stevens,  61  F.  R.  757;  Butte  City  St.  Ry.  Co.  v.  Pacific  C.  Ry.  Co.,  <H)  F.  R.  00; 
St.  Paul  Plow  Wks.  V.  Deere  &  Co.,  54  F.  R.  601. 

87.  Lack  of  Novelty. — A  patent  may  be  declared  void  for  want  of  patentable 

novelty,  if  prior  patented  inventions  contain  substantially  the  same  par> 
ticulars  of  construction  and  obiects  to  be  effected.  Belaing  Mfg.  Co,  v. 
Challenge  Com-Plaiiter  Co.,  153  U.  S.  100;  Shiras,  J.,  1894. 

88.  Must  be  New  as  well  as  XJseflLL.— Letters  patent  267,193,  for  "  certain 
new  and  useful  improvements  in  the  art  of  reeling  and  winding  silk  and 
other  thread,"  are  void  for  want  of  patentable  novelty,  the  alleged  discovery 
being  only  that  of  a  new  use  for  the  old  device  of  a  cross-reeled  and  laced 
skein ;  and  while  the  fact  that  the  patented  article  has  gone  into  general  use 
may  be  evidence  of  its  utility,  it  cannot  control  tlie  Language  of  the  statute, 
wliicli  limits  the  benefit  of  the  patent  laws  to  things  which  are  new  as  well 
as  useful.     Grant  v,  Walter,  148  U.  S.  547 ;  Jackson.  J.,  1893. 

See  Bonnell  V.  Stoll,  67  F.  R.  ftW ;  Appleton  Mfg.  Co.  v.  Star  Mfi?.  Co.,  CO  F.  R.  417 ;  NewaHc 
Watch  Case  Material  Co.  v.  Wilmot  &  H.  Mfg.  Co^  60  F.  R.  616 ;  H.  W.  Jones  Mfg.  Co.  ▼. 
Robertson,  00  F.  R.  904 ;  Bowman  v.  De  Orauvr,  60  F.  R.  918. 

89.  Iinprovement  in  Degree,  not  in  Kind.— It  does  not  amount  to  in- 
vention to  discover  tliat  an  old  process  is  better  in  its  results,  when  applied 
to  a  new  working,  than  would  have  been  expected,  the  difference  between 


PATENTS,  m.  525 

its  prior  working  and  the  new  working  being  only  one  of  degree  and  not  one 
of  kind.    LoveU  Mfg.  Co.  v.  Cary,  147  U.  S.  ($28  ;  Bla^tchford,  J.,  1893. 

iN).  Sabstitiition  of  One  Metal  for  Another.— A  mere  substitution  of 
material,  suck  as  wrought  iron  and  steel  instead  of  cast  metal,  is  not  patent- 
able. Kilb&ume  v.  W.  Bingham  Co.,  6  U.  S.  App.  65  (6th  Cir.) ;  Swak,  J., 
1892. 

01.  Substitation  of  an  Old  Element.— A  locomotiTe  safety  valve,  which 
consists  of  a  combination  of  valves  producing  better  results  than  former 
combinations,  is  not  patentable,  merely  for  the  reason  that  an  improved  pop- 
valve  is  substituted  for  a  simple  spring-valve  in  the  combination.  Ashton 
Valve  Co.  v.  Coale  Muffler  &  Safety  Valve  Co.,  8  U.  S.  App.  169  (4th  Cir.); 
Hughes,  J.,  1892. 

02.  Mere  Substitution  without  Novelty.— The  mere  substitution  in 
velocipede  pedals,  for  the  pre-existing  double  rotary  bars,  round  and  fluted, 
of  bars  having  wide  working  faces,  thereby  giving  greater  leverage  to  the 
foot,  and  preventing  slipping,  does  not  involve  patentable  invention. 
Curtis  V.  Overman  Wheel  Co.,  20  U.  S.  App.  146  (2d  Cir.);  Shipman,  J., 
1893. 

03.  Old  Process  Applied  to  Analogous  Purpose,  not  Patentable.— 

Letters  patent  272,660,  for  an  *' insulated  electric  conductor,^*  are  void  for 
want  of  patentable  novelty  in  the  alleged  invention  covered  by  them.  Ap- 
plication of  an  old  process  to  a  new  and  analogous  purpose  does  not  involve 
mvention,  even  if  tne  new  result  had  not  before  been  contemplated  ;  on  the 
other  hand,  if  an  old  device  be  put  to  a  new  use,  not  analogous  to  the  old 
one,  but  of  such  a  character  as  to  require  the  exercise  of  inventive  skill  to 
produce  it,  such  new  use  will  not  be  denied  the  merit  of  patentability, 
^n^onta  Brass  <S:  Copper  Co.  v.  Electrical  Supply  Co.,  144  U.  S.  11 ;  Brown, 
J.  (Field,  J.,  Dist.),  1892. 

Ree  Kiick  ▼.  Jansen,  61  F.  R.  847 ;  Slmond^s  Mffl^.  Co.  v.  Atkins  Co.,  68  F.  R.  684 ;  Fox  v.  Perkins, 
BE.  R.218;  Newark  Watch  Case  M.  Co.  ▼.  Wilmot  &  H.  M.  Co., 00  F.R.61Gj:  Bowman  v.  De 
Orauw,  60  F.  R.  912 ;  Watson  v.  Stevens,  61  F.  R.  759 ;  New  Departure  Bell  Co.  v.  Bevin  Bros,  Mfe. 
Co.,  64  F.  R.  830 ;  Wales  v.  Waterbury  M.  Co.,  SO  F.  R.  288 ;  Westinghouse  v.  N.  Y.  Air-Brake 
Co.,  60  F.  R.  580. 

94.  Oripnal,  Novel,  Inventive  Element  Lacking.— Where  a  patent 
contains  nothing  that  can  be  perceived  to  be  original,  novel,  or  inventive,  it 
is  not  patentable.  Marshall  v.  Packard,  21  U.  S.  App.  118  (Ist  Cir.);  Webb, 
J.,  1894. 

96.  Substantial  Sameness.— Letters  patent  granted  for  improvements  in 
swing  woven-wire  bed-bottoms  are  invalid  for  want  of  patentability.  All  that 
was  done  was  to  suspend  a  fabric  well  known  as  a  bed-bottom  in  substan- 
tially the  same  manner  as  other  fabrics  used  for  that  purpose  had  been 
suspended.  Ryan  v.  Hard,  145  U.  S.  241 ;  Blatchford,  J.,  1892. 
See  Sanders  ▼.  Allen,  68  F.  R.  110 ;  Vulcan  Iron  Works  ▼.  Smith,  6S  F.  A.  440. 

96.  Change  only  in  Form  or  Degree.— A  mere  carrying  forward  of  the 
original  thought  in  **  automatic  top-feed  lubricators  for  railroad  car  axle- 
box  bearings,"  changing  the  patented  article  only  in  form,  j^roportions,  or 
degree,  doing  the  same  tiling  in  the  same  way  by  substantial!  v  the  same 
means,  but  with  better  resmts,  is  not  Buch  an  invention  as  will  sustain  a 
patent,  and  such  letters  patent  are  void  for  want  of  novelty  in  the  invention 
covered  by  them.  Martcct  Street  Cable  Ry.  Co.  v.  Rowley,  155  U.  S.  621 ; 
Shiras,  J.  (Brown,  J.,  Dist.),  1895. 

97.  Analogous  Use. — The  use  of  safety  brake  pins  for  saving  machinery  from 
the  strain  of  a  sudden  jar  is  old,  and  tlieir  use  for  that  end,  in  connection 
with  the  driving  gear  of  a  stone-crushing  machine,  does  not  involve  a  patent- 
able invention.    Qates  Iron  Works  v.  Fraser,  153  U.  S.  332 ;  Shiras,  J.,  1894. 

98.  "  Substantial  Equivalent  "—Defined.— The  substantial  equivalent  of 
a  thing  is  the  same  as  the  thing  itself.  Devlin  v.  Paynter,  28  U.  S.  App.  115 
(3d  Cir.);  AcHESON,  J.,  1894. 

99.  Doctrine  of  Equivalents  Defined. — ^Where  the  professed  object  of  a 
patentee  in  to  make  an  improvement  in  existing  machines  employed  for  the 
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same  purpose,  the  patentee  cannot  invoke  the  doctrine  of  ec^uivalents  as  the 
courts  apply  that  doctrine  to  primary  inventions,  so  as  to  mclude  all  forms 
of  devices  that  operate  to  perform  the  same  function,  or  accomplish  the 
same  result.     Wells  v.  Cfurtts,  81 U.  S.  App.  128  (6th  Cir.) ;  Severens,  J. ,  1895. 

100.  Deviation  not  Novel.— Where  a  device  for  which  letters  patent  are 
claimed  differs  in  only  one  particular,  the  claim  is  void  for  want  of  invention 
if  that  particular  has  been  used  on  other  instruments  of  like  nature.  Thomp- 
son Mfg.  Co.  V.  WaJbridge,  86  U.  S.  App.  854  (2d  Cir.) ;  Shipman,  J.,  1895. 

101.  'When  Omisaion  of  an  Element  is  Invention. — ^Wliile  the  omission  of 
an  tflement  in  a  combination  may  constitute  invention  if  the  result  of  the 
new  combination  be  the  same  as  before,  yet,  if  the  omission  of  an  element 
is  attended  by  a  corresponding  omission  of  the  function  performed  by  that 
element,  there  is  no  invention  if  the  elements  retained  perform  the  same 
function  as  before.  Richards  v.  Chase  Elevator  Co.,  159  U.  S.  477  ;  Brown, 
J.,  1895. 

102.  A  Second  Patent  must  be  Essentially  Distinct.— No  patent  can  issue 
for  an  invention  actually  covered  by  a  former  patent,  especially  to  the  same 
patentee,  althougli  the  terms  of  the  claims  differ,  unless  the  second  patent 
covers  matter  essentially  distinct  and  separable ;  if  not,  the  second  patent  is 
void,  although  it  contains  a  claim  broader  and  more  generic  in  its  cJiaracter 
than  the  specific  claims  contained  in  the  prior  patent.  It  is  only  when 
functions  performed  are  entirely  new  that  the  courts  are  disposed  to  make 
the  range  of  equivalents  correspondingly  broad.  Miller  v.  Eagle  Mfg.  Co.^ 
151  U.  S.  186 ;  Jackson,  J.,  1894. 

IV.  ANTICIPATION,  lOa-124. 

103.  Who  is  First  Inventor.— If  the  first  inventor  fail  to  make  his  idea 
practically  available,  and  another  embodies  it  in  practicable  means  and  per- 
fects it,  the  latter  is  entitled  to  be  recognized  as  the  real  inventor.  Eoavhert 
V.  AppMon,  35  U.  S.  App.  221  (2d  Cir.) ;  Shipman,  J.,  1895. 

104.  First  Inventor— Reducing  to  Practice.— The  man  who  first  re- 
duces an  invention  to  practice  is  prima  facie  the  first  inventor  under  act  of 
July  4,  1836  (5  Stat.  p.  117);  but  the  man  who  first  conceives  the  invention 
may  date  it  back  to  such  conception  if  he  uses  due  diligence  in  reducing  it 
to  practice.  A  rough  sketch  is  not  such  a  reduction  as  to  make  its  author 
the  original  inventor  within  the  meaning  of  the  patent  laws.  Christie  v. 
Seybold,  6  U.  S.  App.  520  (6th  Cir.);  Taft,  J.,  1893. 

105.  Determined  by  Decision  of  Patent  Office.— When  a  question  be- 
tween contending  parties,  as  to  priority  of  invention,  is  decided  in  the 
Patent  Office,  tl^  decision  then  made  must  be  accepted  as  controlling  upon 
that  question  of  fact,  in  any  subsequent  suit  between  the  same  parties,  unless 
the  contrary  is  established  by  testimony  which  in  character  and  amount 
carries  thorough  conviction.  Morgan  v.  Daniels.  153  U.  S.  120 ;  Bbewer,  J., 
1894.  ^ 

The  burden  of  showing  that  a  prior  use  set  up  by  defendant  was  forgotten  and  abaadooed  be- 
fore the  invention  made  by  the  patentee.  If  competent,  is  upon  the  complainant.  Appletoo  v. 
Ecaubert,  (tt  F.  R.  742,  748 ;  Dalby>.  Lynes,  64  F.  feT 878. '         *^  *^  ^^ 

106.  Decision  of  the  Patent  Office  is  Final  on  the  Subject  of.— As  a 

rule,  where  there  is  a  question  as  to  priority  of  invention,  the  decision  of  the 
Patent  Office  must  be  accepted  as  controlling  in  any  subsequent  suit  Ijetween 
the  parties  unless  the  contrary  is  established  by  testimony  which  in  charac- 
ter and  amount  carries  Uiorough  conviction.  Ecavbert  v.  Appleton,  35  U.  S. 
App.  221  (2d  Cir.);  Shipman.  J.,  1895. 

107.  Priority  does  not  Affect  Inventions  and  Improvements  by  Same 

^  4?  ®* — ^^^®  invention  of  a  new  art,  machine,  or  process  of  manufacture, 
and  the  mvention  of  an  improvement  on  either,  are  substantially  distinct 
and  separate ;  hence  the  order  of  priority  between  patents  to  the  same  in- 
ventor for  different  inventions  is  immaterial.  Elmira.  etc,  Ry.  Co.  v. 
llwinson-Houston  Co.,  38  U.  S.  App.  55  (2d  Cir.);  Wallace,  J.,  1896. 
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106.  What  is  **  Public  Use."— An  invention  conceived  in  1876  and  used  by 
the  inventor  in  1878  in  constructing  a  cable  road  of  which  he  was  superin- 
tendent until  after  he  applied  for  the  patent,  which  was  granted  in  188^,  will 
not  be  protected,  as  the  inventor  reserved  no  future  control  over  it,  and  his 
use  thereof  was  such  a  public  use  as  to  defeat  the  patent.  Root  v.  TTiird  Ave. 
R,  Co.,  146  U.  S.  210  ;  Blatchpord,  J.,  1892. 

AdTertisement  and  sale  of  an  article  by  manufacturer  to  test  the  market  does  not  show  prior 
public  use  of  inTention.    Smith  &  Davis  Co.  v.  Mellon,  68  F.  R.  707. 

109.  Public  Use  as  Evidence  of  Value.— A  patentee,  to  prove  public  accjui- 
esoence  as  to  the  validity  of  a  patent,  must  snpw  the  court  the  comparison 
between  the  number  of  articles  placed  upon  the  market  and  the  number 
thereof  actuaUy  sold.  George  Ertel  Co.  v.  Stahl  (2),  24  U.  S.  App.  567  (7th 
Cir.);  Jenkins,  J.,  1895. 

110.  What  is  Prior  Use.— Patent  No.  19,877,  for  a  design  for  mantels,  is  void, 
because  more  than  two  years  before  the  patentee  applied  for  a  patent,  he 
sold  a  mantel  embodying  such  design.  Anderson  v.  Monroe ;  Anderson  v. 
Riggs;  Adderson  v.  JPatterson,  17  U.  S.  App.  195  (Sd  Cir.);  Dallas,  J.,  1898. 

HI.  What  Ck>nstitute8. — It  is  not  sufficient,  in  order  to  constitute  antici- 
pation of  a  patented  invention,  that  the  device  relied  upon  might,  by  modi- 
hcation,  be  made  to  accomplish  the  function  performed  by  that  invention, 
if  it  were  not  designed  by  its  maker,  nor  adapted,  nor  actually  used  for  the 
performance  of  such  function.  Topliff  v.  Topliff,  145  U.  S.  156  ;  Brown,  J., 
1892. 

A  claim  is  not  Toid,  simply  because  all  the  elements  of  it  are  old,  If  it  produces  a  new  and  useful 
rwult.  Singer  Mfg.  Co.  y.  Brill,  54  F.  R.  888 ;  HoUoway  ▼.  Dow,  64  F.  K.  517 ;  Watson  ▼.  Stevens, 
51  F.  R.  757. 

112.  What  is  Prior  Use— Extent  of  Use  Bequired.— The  public  use  of 
an  invention  does  not  depend  upon  the  number  of  persons  to  whom  the  use 
is  known ;  it  is  enough  ii  a  single  device  embodying  the  invention  is  publicly 
used  by  even  one  person,  and  such  public  use  for  more  than  two  years  before 
the  application  of  a  patent  therefor,  although  without  the  consent  of  the 
inventor,  invalidates  the  patent.  Letters  patent  No.  806,980,  granted  to 
Edward  Weston,  for  **  improvements  in  the  process  of  manufacturing  carbon 
conductors  for  incandescent  electric  lights,"  held  invalid.  U.  S.  Electric 
Lighting  Co.  v.  Edison  Lamp  Co.,  17  U.  S.  App.  834  (8d  Cir.);  Dallas,  J., 
1803. 

113.  A  Single  Use  .Enough.— A  single  unrestricted  sale  is  sufficient  to  estab- 
lish the  defence  of  a  prior  public  use,  and  where  a  machine  is  sold  uncon- 
ditionally in  the  ordinary  course  of  business  for  a  substantial  price,  the  fact 
that  the  maker's  workmen  made  frequent  visits  to  it  in  the  purchaser's  house 
to  make  repairs,  observe  its  workings,  and  see  if  any  improvements  suggested 
themselves,  is  not  sufficient  to  prove  that  the  use  was  experimental  merely. 
De  Lamater  v.  Heath,  20  U.  S.  App.  14  (2d  Cir.) ;  Laoombe,  J.,  1893. 

114.  Extent  of  Experiment  Permitted.— In  an  action  for  infringement  of 
a  patent  for  "  improvements  in  bed-bottoms,"  the  defence  of  prior  use  was 
set  up,  and  it  appeared  that  the  invention  was  one  that  the  inventor  could 
have  tested  in  his  own  liome,  but  that  the  public  were  invited  to  buy  the 
beds  represented  to  be  unequalled.  Held,  ratal  to  the  patent.  Smith  and 
Davis  Mfg.  Co.  v.  Mellon,  19  U.  S.  App.  239  (8th  Cir.) ;  Brewer,  J.,  1893. 

115.  Prior  XJnsuooessflil  Experiment  is  not  Anticii>ation.— The  20th 
claim  in  letters  patent  272,598  for  an  improvement  in  grain-binders  is  valid, 
though  based  on  the  unsuccessful  and  abandoned  experiments  of  prior  in- 
ventors. Such  prior  experiments  do  not  affect  the  validity  of  a  subsequent 
patent.  Deering  v.  Winona  Harvester  Works,  155  U.  S.  286 ;  Brown,  J., 
1894. 

116.  **  Use  or  Sale,"  Contrued. — The  "public  use  or  sale  "  of  an  invention 
for  more  than  two  years  prior  to  the  application  for  a  patent  for  it, 
contemplated  by  section  4886  of  the  Rev.  Stat.,  as  a  reason  for  not  issuing 
the  patent,  or  for  its  invalidation  if  issued,  must  be  limited  to  a  use  or  sale  in 
this  country.    Oandy  v.  Main  Belting  Co.,  143  U.  S.  587  ;  Brown,  J.,  1892. 
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117.  Priority  of  Applicatioii»  the  Crucial  Test.— Priority  of  patentB,  when 
issued  to  two  inventors  for  the  same  invention,  is  to  be  determined,  not  by 
the  date  of  issue,  but  by  the  date  of  application.  And  on  this  principle  a  prior 
issue  may  be  postponed  to  a  later  when  the  later  first  filed  its  application. 
Barnes  Automatic  Sprinkler  Co.  v.  Walworth  Mfg,  Co.t  18  U.  S.  App.  5:j8 
(7th  Cir.);  Woods,  J.,  1894. 

118.  Proof  Neoessary  to  Sustain  Priority.— To  overthrow  a  prior  patent 
which  had  issued  two  vears  before,  and  which  was  immediately  followed  by 
uncommon  {>ublicity  ,the  proof  of  anticipation  should  be  positive,  unequivocal, 
and  convincing.  Held,  that  patent  211,362,  granted  to  Sawyer  and  jian  for 
"  improvements  in  carbons  for  electric  lights  *'  was  infringed  by  that  grant^-d 
to  Edward  Weston,  806,080.  United  States  Electric  Lighting  Co.  v.  Edison 
Lamp  Co.,  17  U.  S.  App.  334  (3d  Cir.) ;  Dallas,  J.,  1893. 

119.  Evidenoe  to  Prove. — Anticipation  of  a  patent  is  not  made  out  by  the 
€  vidence  of  workmen  testifying  after  several  years  to  the  appearance  of  a  few 
designs  made  by  them,  when  it  appears  that  their  recollection  is  at  fault  as  to 
the  only  one  of  these  designs  which  is  produced,  and  when  they  are  contra- 
dicted by  other  witnesses  having  equal  facilities  for  knowledge.  Freundy. 
Untermeyer,  20  U.  S.  App.  32  (2d  Cir.) ;  Shipman,  J.,  1893. 


Drawings  exhibited  to  Bhow  anticipation  of  a  design  patent  are  not  rendered  irrelevant  by  the 
fact  that  tbey  are  unaccompanied  by  a  written  description.  This  objection  merely  affects  their 
weight  as  evidence  and  not  their  admissibility.    Britten  ▼.  White  Hfg.  (3o.,  20  U.  S.  App.  I& 


120.  Oral  Testimony  to  Prove  Aiiticipation.~When  an  unpatented  de- 
vice, the  existence  and  use  of  which  are  proved  only  by  oral  testimony,  is 
set  up  as  a  complete  anticipation  of  a  patent,  the  proof  sustaining  it  must  be 
clear,  satisfactory,  and  beyond  a  reasonable  doubt.  The  Barbed  Wire  Patent, 
143  U.  S.  275  ;  Brown,  J.,  1892  ;  The  WaOmmand  Moen  Mfg.  Co.  v.  Norwood ; 
Tlie  WasliJtm^^n  and  Moen  Mfg.  Co.  v.  WHer,  143  U.  S.  293 ;  Bbow>',  J., 
1892. 

See  Watson  ▼.  Stevens,  61  F.  R.  760 ;  H.  Tibbe  &  Sons  M.  Co.  v.  Lamparter.  n  F.  R.  764 ;  Thomp- 
son V.  Citizens'  Nat.  Banlc,  63  F.  R.  253,  256 ;  Aerated  Fuel  Co.  v.  Woodbury  Glass  Co.,  54  F.  R. »« ; 
Sayre  v.  Scott,  66  F.  R.  975  ;  Holloway  v.  Dow,  61  F.  R.  510 ;  American  Cable  Ry.  Go.  v.  Mayor, 
etc..  City  of  N.  Y.,  50 F.  R.  151 ;  Edison  Electric  L.  Co.  v.  Elec.  M.  Co.,  67  F.  R.  618 ;  OoDveree  t. 
Matthews,  68  F.  R.  248, 249 ;  Wales  v.  Waterbury,  59  F.  R.  288 :  Consolidated  Brake-Shoe  Co.  v. 
Detroit  Steel  Sprine  Co.,  59  F.  R.  909 ;  Corbin  C.  L.  Co.  v.  Eagle,  52  F.  R.  985  ;  Featherstooe  t. 
Geo.  R.  Bldewelf  C.  Co.,  63  F.  R.  118 ;  Carter  &  Co.  v.  Wollsehla^eer,  68  F.  R.  ff?8  :  Brifsgs  v.  Central 
I.  Co.,  64  F.  R.  379  ;  Richardson  v.  Shepard,  00  F.  R.  £76  ;  Oval  Wood  D.  Co.  v.  Sandy  Creek  N.  T. 
W.  M.  Co.,  60  F.  R.  288 ;  Johnson  v.  Johnston.  00  F.  R.  622 ;  Holtzer  v.  ConsoL  Elec.  M.  Co..  60 
F.  R.  750  ;  Indurated  Fibre  I.  Co.  v.  Grace,  62  F.  R.  129 ;  Francis  v.  Kirkpatrick.  58  F.  R.  8S5.  ^, 
828 ;  Elec.  Ry.  Co.  v.  Jamaica  &  B.  R.  Co.,  61  F.  R.  660  ;  Elec.  M.  Co.  v.  Edison  Elec.  L.  Co..  61  F. 
R.  837 ;  Griswold  v.  Harker,  68  F.  R.  898 ;  KUmer  Ufg.  Co.  v.  Griswold,  GST.  R.  194 ;  Beach  v.  Ameri- 
can Box  M.  Co.,  68  F.  R.  602  :  Dalby  v.  Lyneet,  64  F.  R.  879;  Stahl  v.  Williams,  64  F.  R.  1»; 
Phlladephia  Trust  S.  D.  &  Ins.  Co.  v.  Edison  Elec.  L.  Co.,  66  F.  R.  668. 

121.  Burden  of  Proof  is  on  Claimant.— Wliere  two  patents  have  been 
issued  for  the  same  machine,  and  the  party  making  the  later  application  and 
receiving  the  later  patent  claims  priority  over  the  first  patentee  in  the  use 
of  such  machine,  the  burden  of  proof  is  on  the  claimant  to  establish  such 
prior  use  by  preponderance  of  evidence.  Ashton  Valve  Co.  v.  Coale  Muffler 
iSt Safety  Valve  Co.,  8  U.  S.  App.  169  (4th  Cir.) ;  Hughes.  J.  1802. 

122.  Bev.  Stat.y  §  4887,  Constraed.— The  provision  in  Rev.  Stat.,  §4887.  re- 
specting a**  a  patent  granted  for  an  invention  which  has  been  previously 
patented  in  a  foreign  countnr,"  refers  to  foreign  patents  granted  previous 
to  the  issue  of  letters  patent  for  the  same  invention  by  tlie  Lnited  States,  and 
not  to  foreign  patents  granted  previous  to  the  application  for  the  United 
States  letters,  in  which  case  the  United  States  patent  is  so  limited  as  to 
expire  at  tlie  same  time  with  tlie  foreign  patent  naving  tlie  shortest  term. 
Bate  Refrigerating  Co.  v.  Sulzt)erger,  157  tJ.  S.  1 ;  Hablan,  J.,  1895. 

123.  Dedication— Inventor  Bound  by  his  Speciiications.— Under  sec. 
4887  of  Revised  Statutes,  an  inventor,  who  has  particularly  pointed  out  and 
distinctly  claimed  the  part  improvement  or  combination  which  he  claims 
as  his  invention,  thereby  disclaims  and  dedicates  to  the  public  all  other 
improvements  and  combinations  apparent  from  his  specifications  that  are 
not  evasions  of  the  device  which  he  claims  as  his  own.    His  specificatioos 
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may  be  referred  to,  to  explain  and  restrict,  but  never  to  expand,  his  claim. 
Stirrat  v.  Excelsior  Mfg.  Co.,  27  U.  S.  App.  13  (8th  Cir.) ;  Sanborn,  J.,  1884. 

It  would  be  iinjiist  to  permit  a  patentee,  after  a  combination  or  deyfoe  that  he  did  not  claim 
has  gc»e  into  general  use  and  years  after  his  patent  was  eranted,  to  recover  for  infringement 
of  that  deTice  against  every  one  who  has  used  it  on  the  f aitn  of  his  declaration  that  he  did  not 
doim  it.    Bufflngton's  Iron  Building  Ck>.  v.  Eustis,  65  F.  R.  804, 1805. 

134.  The  Question  after  Deoision  on  an  Interferenoe.— Under  Rev. 
Stat.,  §  ^15,  on  a  bill  to  obtain  issue  of  letters  patent  after  a  decision  against 
the  complainant  on  an  interference,  the  court  cannot  inquire  whether  re- 
spondent or  a  third  person  was  the  inventor  of  the  device,  but  simply 
whether  complainant  is  the  first  inventor.  Christie  v.  Seybold,  6  U.  S.  App. 
530  (6th  Cir.) ;  Tapt,  J.,  1803. 

V.  DISCLAIMER,  125-131. 

125.  OnuBsion  to  Claun  is  Disclaimer.— In  a  suit  in  equity  brought  on 
letters  patent  848,073,  for  a  **  reproducing  surface  for  type-writing  and  mani- 
folding/' it  appeared  that  letters  patent  848,072  had  oeen  granted  to  the 
plaintiff  for  "  the  coloring  composition  herein  described  for  the  manufacture 
of  a  substitute  for  carbon  paper,  composed  of  a  precipitate  of  dye  matter,  in 
combination  with  oil,  wax,  etc."  The  suit  was  not  Drought  on  No.  348,072. 
The  only  difference  in  the  two  patents  was  that  No.  348,(^8  was  for  spread- 
ing upon  paper  the  composition  described  in  No.  348,072.  Hdd^  there  was 
no  novelty  in  taking  a  coloring  substance  already  known  and  appl3rine  it  to 
paper,  that  the  omission  to  claim  in  No.  348,078  the  composition  descrioed  in 
it  was  a  disclaimer  of  it,  as  being  public  property.  Underwood  v.  Oerber,  149 
U.  S.  224  ;  Blatchpord,  J.,  1893. 

126.  All  not  Included  in  Claim  is  Disclaimed.— A  claim  is  a  statutory 
requirement  prescribed  for  the  purpose  of  making  the  patentee  define  pre- 
cisely what  his  invention  is ;  and,  where  it  is  imambiguous  and  exact,  bmi* 
tations  other  than  those  expressed  are  to  be  excluded.  Westinghouse,  Church, 
Keer  <fe  Co.  v.  Edison  Elec.  Light  Co.,  28  U.  S.  App.  1 ;  Acheson,  J.,  1894. 

127  May  be  Shown  by  Omission  to  Claim.— The  omission  of  an  inventor  to 
claim  what  he  describes  in  a  patent  granted  to  him  may  operate  as  a  dis- 
claimer or  an  abandonment  thereof,  but  it  has  no  such  effect  when  it  ap- 
pears that  the  matter  thus  described  but  not  claimed  was  the  subject  of  a 
pending  application  to  the  Patent  Office  by  him  for  another  patent.  Elmira, 
ete.^  By.  Co.  v.  Thomson^Houston  Co.,  38  U.  S.  App.  56  (2d  Cir.) ;  Wallace, 
J.,  1896. 

128.  Narrow  Claim  is  Abandonment  of  a  Possible  Broad  Claim.— 

Letters  patent  were  issued  to  O.  for  an  improvement  in  harvesters,  describ- 
in|i[  a  swinging  elevator,  located  upon  the  grain  side  of  the  main  belt,  pivoted 
at  its  lower  end,  and  movable  at  its  upper  end.  This  patent  is  not  infringed 
by  a  similar  device  located  upon  the  stubble  side,  pivoted  at  its  upper  end, 
and  swinging  at  its  lower  end.  While  O.  was  entitled  to  a  broader  claim 
Uian  that  to  which  he  limited  himself,  as  he  describes  and  claims  only  a 

Srt  of  his  invention,  he  in  presumed  to  have  abandoned  the  residue  to 
e  public.    Deering  v.  Winona  Harvester  Works,  155  U.  S.  286 ;  Beown,  J., 
1894. 

129.  Employer's  Bight  to  Employe's  Invention.— An  employ^,  paid  by 
salary  or  wages,  who  devises  an  improved  method  of  doing  his  work, 
using  the  property  or  labor  of  his  employer  to  put  his  invention  into 
practical  form,  ana  assenting  to  the  use  of  such  improvements  by  his  em- 

gloyer,  cannot  entitle  himself,  by  taking  out  a  patent  for  such  invention, 
J  recover  a  royalty  or  other  compensation  for  such  use.    Oill  v.  U.  S.,  160 
U.  8.  426  ;  Brown,  J.,  1896. 

130.  Efibct  of. — Disclaimers  may  be  made  under  Rev.  Stat.,  §  4917,  even  after 
commencement  of  suit  to  avoid  the  effect  of  having  included  in  a  patent 
more  devices  than  can  properly  be  made  the  subject  of  a '  single  patent. 
The  effect  of  delay  by  a  patecntee  to  make  a  disclaimer  until  after  the 

34 
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oofmineiioement  of  an  action  for  the  infringement  of  his  patent  goes  onlr 
to  the  recovery  of  ooets,  under  Rev.  Stat.,^  4922.  Sessions  t.  Romadka; 
Ramadka  y.  Sessions,  145  U.  S.  29 ;  Brown,  J.  (Habuln,  J.,  Dist),  1893. 


Distinguished  in  Office  Specialty  9L  Go.  t.  Globe  Co.,  65  F.  B.  606. 

131.  Ifon-daizn  is  Eauivaleiit  to  Disclaiiner.— Every  invention  disclosed 
in  a  patent  and  not  claimed  is  dedicated  to  the  public,  and  no  one  may  there- 
after appropriate  it ;  it  becomes  thenceforth  as  much  a  part  of  the  art  as  does 
the  invention  disclosed  in  the  same  patent  and  also  claimed  therein.  iSaiin- 
ders  V.  AUen,  20  U.  S.  App.  446  (2dCir.) ;  Laoombe,  J.,  1894. 

VI.  REISSUE,  132-143. 

132.  Reissue  Granted  for  Defect  in  Original  Patent.~LefeteiB  patent  No. 
295,302,  for  a  device  for  throwing  targets  known  as'  *clay  pigeon  and  ball  traps," 
were  granted  in  1884,  and  reissued  in  1887  on  the  ground  that  the  origmal 
patent  did  not  cover  the  entire  device  as  intended.  In  an  action  for  in- 
fringement of  the  part  covered  by  the  reissue,  held^  the  Ck>mTniRWoner  of 
Patents  has  power  to  grant  reissue  of  letters  patent,  if  it  clearly  appears  that 
the  patent,  as  originally  issued,  was  defective  or  inoperative  under  sec.  4916 
of  Rev.  Stat.  Peoria  Target  Co,  v.  Clevekmd  Target  Co.,  16  U.  S.  App.  7^ 
(6th  Cir.) ;  Tapt,  J.,  1893. 

133.  Warranted  by  Mistake  or  Accident.— The  action  of  the  Commissioner 
of  Patents  with  respect  to  the  proof  of  inadvertence,  accident,  or  mistake  is 
conclusive,  if  there  is  any  evidence  before  him  tending  to  show  such  inad- 
vertence, accident,  or  mistake  as  will  in  law  warrant  a  reissue  of  letters 
^tent.  Peoria  Target  Co,  v.  Cleveland  Target  Co.,  16  C.  S.  App.  78  (6th 
Cir.) ;  Taft,  J.,  1898. 

134.  Beisstte  must  Conform  to  Original  Spedflcation.— To  warzant 
new  and  broader  claims  in  a  reissue,  they  must  not  only  be  suggested  or 
indicated  in  the  original  specification,  drawings,  or  models,  but  it  must  ap- 
pear that  they  constitute  part  of  the  invention  intended  to  be  covered  by  the 
original  patent.  Corbin  Cabinet  Lock  Co.  v.  Eagle  Lock  Co.y  150  U.  S.  ^ ; 
Jackson,  J.,  1898. 

135.  On  Ground  of  Defective  Specification.— The  power  to  reissue  a 
patent  may  be  exercised  when  the  patent  is  inoperative  by  reason  of  the  fact 
that  the  specification  as  originally  drawn  was  defective  or  insufiicients  or 
the  claims  were  narrower  than  the  actual  invention  of  the  patentee,  pro- 
vided the  error  has  arisen  from  inadvertence  or  mistake  and  tlie  patentee  is 
guilty  of  no  fraud  or  want  of  reasonable  diligence  in  discovering  the  mi^ake, 
and  that  no  third  persons  have  in  the  meantime  acquired  the  right  to  manu- 
facture or  sell  what  he  failed  to  claim,  and  the  reissue  covers  no  more  than 
the  actual  invention  of  patentee.  Topliff  v.  Topliff  ef  oZ. ,  1 45  U.  S.  156 :  Brown, 
J.,  1892. 

See  Carpenter  Straw  Sewing  Mach.  Ck).  ▼.  Searle,  8S  F.  R.  800  and  60  F.  R.  ffi  ;  Westingfaouse  ▼. 
N.  Y.  Air-Brake  Co.,  60  F.  R.  Ml ;  Chase  v.  Fillebrown,  68  F.  R.  8T4. 

136.  Reissue  Confined  Strictly  to  Terms  of  Letters  Patent.— If  orig- 
inal patent  did  not  indicate,  much  more  if  it  did  not  hint  at,  the  invention  of 
the  reissue  as  an  invention,  the  grant  of  the  reissue  is  not  justified  by  the 
fact  that  the  patentee  actuall^r  made  its  invention,  but  by  some  mishap  omit' 
ted  to  describe  it  in  the  original.  Carpenter  Straw  Seioing  Mach.  Co.  v. 
Searle,  20  U.  S.  App.  301  (2d  Cir.) ;  Shipman,  J.,  1894. 

137.  Invalidity  of  New  Claim— Effect  of.— The  invaliditj  of  a  new  claim 
in  a  reissued  patent  does  not  impair  the  validity  of  the  origmal  claim,  which 
constitutes  the  first  claim  of  the  reissued  patent.  Leg^t  v.  Standard  OH 
Co.,  149  U.  S.  287 ;  Jackson,  J.,  1893. 

138.  Reissue  must  not  Contain  New  Matter.— Claim  1  of  reissued  patent 
3,204  for  any  kind  of  blast  furnace  with  a  closed  breast  haTing  a  sls^  dis- 
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charge  opNening,  oooled  in  the  manner  or  to  any  extent  by  water,  is  invalid, 
as  the  original  patent  claimed  only  a  slag  discharge  piece  or  cinder  block 
constructed  and  attached  in  a  specific  iiiauuer ;  and  a  reissued  patent  is  in- 
valid where  it  is  not  for  the  same  invention  as  the  original  patent.  Act  of 
July  4,  1836,  0.  857,  §  18,  5  Stat.  122.  Freeman  v.  Asmus,  145  U.  S.  226 ; 
Blatchford,  J.,  1892. 

Beisued  patent  is  invalid  where  it  is  not  for  the  same  invention  as  the  original  patent.    Car- 
penter Straw  Sewing  M.  Ck>.  v.  Searle  et  aL,  68  F.  R.  818. 

139.  Nor  Omit  Essential  Features.— Reissued  letters  patent  10,826  for  an 
improvement  in  flushing  apparatus  for  water-closets,  on  the  reissue  of  the 
original  patent  291,189,  are  void,  for  new  matter,  as  to  claims  1  and  2  thereof, 
because  every  claim  of  the  original  patent  contained,  as  an  element,  a 
flashing  chamber,  and  no  claim  of  the  reissue  which  leaves  out  a  flushing 
chamber  can  be  construed  as  valid.  Hvber  v.  Nelson  Mfg,  Co.,  148  U.  S. 
270 ;  Blatchford,  J.,  1898. 

140.  "Not  Eliminate  an  Essential  Element.— The  flfth  claim  in  reissued 
letters  patent  9,542,  granted  for  a  spring  for  vehicles,  on  surrender  of  letters 
patent  157,480,  is  an  expansion  of  tne  invention  in  the  original  patent,  and, 
as  an  essential  element  of  the  old  claim  is  eliminated  in  the  new  one,  the  re- 
issue is  invfJidated,  because  it  is  made  to  cover  structures  in  public  and  com- 
mon use  between  those  two  dates.  Olin  v.  Timken,  155  U.  S.  141 ;  Fuller, 
C.  J.,  1894. 


141.  Rejected  Claims  not  Admissible. — No  construction  can  be  given  to 
claims  of  reissued  letters  patent  which  will  include  what  was  covered  by 
rejected  claims  under  either  the  original  or  reissued  applications.  Fox  v. 
Berkina,  6  U.  S.  App.  200  (6th  Cir.);  Jackson,  J.,  1892. 

143.  Laohes  Defeats  Biffht  to  Claim.— Reissued  letters  patent  No.  10,264 
were  issued  on  an  application  filed  eight  years  after  the  original  patent 
issued.  The  patentee  sought  to  avoid  the  charge  of  laches  by  showing  ad- 
vice of  counsel  not  to  reissue  the  patent.  Held,  the  delay  was  fatal  not- 
withstanding the  reason  therefor.  WoUenaaJe  v.  Sargent,  151  U.  S.  221 ; 
Fuller,  C.  J.,  1894. 

148.  Unauthorized  Alteration  by  Commissioner  Void.— When  letters 
patent  were  originally  issued  for  a  term  of  seventeen  years,  and  the  Com- 
missioner of  Patents  indorsed  thereon  a  correction,  at  the  request  of  the 
party  in  interest,  so  as  to  limit  the  letters  patent  as  to  duration,  the  court 
ndd  that  as  the  patent  originallv  issued  was  a  regularly  executed  document, 
and  that  as  the  statute  provided  for  no  subseG[uent  alteration  except  in  cases 
of  reissue,  such  action,  oeing  without  jurisdiction,  was  void.  U.  S.  Electric 
L.  Co.  V.  Edison  Elec.  Light  Co.,  11  U.  S.  App.  1  (2d  Cir.) ;  Lacombe,  J.,  1892. 

As  to  the  correction  of  patents  by  the  commissioner  being  void  for  want  of  jurisdiction,  Edi- 
son E.  L.  Co.  ▼.  Bloomingdale,  66  F.  R.  218. 

VII.  ASSIGNMENT,  144r-154. 

144.  Beoorded  Assignment  is  no  Evidence  of  Genuineness.— Under 
section  4898  Rev.  Stat.,  a  record  of  an  assignment  of  a  patent  may  be  made 
for  the  protection  of  the  assignee  against  a  subsequent  ooiia  fide  purchaser, 
but  such  record  does  not  make  it  evidence  of  the  execution  or  the  genuine- 
ness of  the  original  document.  New  York  v.  American  Cable  Ry,  Co.,  26 
U.  S.  App.  7  (2d  Cir.);  Wallace,  J.,  1894. 

145.  Validity  of— Warranty  of  Title  on  Sale.— An  assignment  of  a  patent 
is  ^ood  if  made  before  the  patent  is  obtained.  The  sale  of  the  patent  con- 
tains an  implied  warranty  of  title  and  an  after-acquired  title  obtained  by 
the  vendor  inures  to  the  vendee.  Brush  Elec.  Co.  v.  Calif omia  Elec.  Light 
Co.  (f),  7  U.  S.  App.  409  (9th  Cu:.);  Knowles,  J.,  1892. 

146.  An  Executor  De  Son  Tort  may  Assign  in  Texas.— Where  a  patent 
issues  after  the  inventor's  death  to  the  inventor,  **  his  heirs  or  assigns,"  an 
executor  de  son  tort  may,  in  Texas,  make  an  assignment  of  an  interc^  in 
the  patent  which  wiU  convey  a  valid  title  to  the  assignee,  if  not  repudiated 
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by  the  executor  or  administrator  of  the  inventor  when  duly  appointed,  or 
by  his  children.  De  La  Vergne  BefrigercUing  Mach.  Co,  v.  Feaihentone, 
147  U.  S.  309 ;  Fuller,  C.  J.,  1893. 

147.  Of  Patents  to  be  Issued.— Where  a  party  does  '*  license,  grant,  and  con- 
vey "  any  invention  which  he  may  here^ter  make,  this  gives  only  an  equi- 
table right  to  have  an  assignment  made,  and  this  right  may  be  defeated  by 
assi^ment  of  the  patent  to  a  purchaser  for  value,  without  notice  of  thu 
eqmty.  Regan  Vapor  Engine  Co.  v.  Pacific  Oaa  Engine  Co.,  7  U.  S.  App. 
73  {9th  Cir.);  Deady,  J.,  1892. 

An  asslfcnee  of  a  patent  right  for  value  and  without  notice  takes  free  from  equities  existing; 
at  the  time,  and  his  right  can  oe  defeated  only  by  prool  of  record  or  actual  notice.  Empire  State 
NaU  Co.  y.  Faulkner,  66  F.  R.  819. 


148.  Recital  in  Deed,  Limits  a  laoense.— The  recital  in  the  mortgage  of  a 
patent  of  the  existence  of  a  license  is  notice  of  all  its  terms  and  conditions. 
Waterman  v.  Shipman,  14  U.  S.  App.  812  (2d  Cir.) ;  Wallace,  J.,  1893. 

149.  Extent  of  Grant,  Construed.— A  deed  which,  after  a  grant  of  exdusiTe 
right  to  make,  use,  and  vend  patented  harvesters  and  binders  within  desig- 
nated territorv,  contains  the  words  **  and  also,  as  far  as  we  can  control  the 
same,  the  exclusive  ri^ht  to  build  harvesters  and  binders  under  the  rights 
herein  granted,  for  sale  in  Europe,  Australia,  and  South  America,"  carries 
all  the  grantor's  right  to  build  for  sale  in  Europe,  and  not  merely  his  ri^ht 
so  to  build  within  the  territory  designated.  McCormick  Harvesting  Machtne 
Co.  V.  Adriance  Piatt  <St  Co.y  18  U.  S.  App.  1  (7th  Cir.) ;  Per  Cur.,  1893. 

160.  By  Parol  is  Bendered  Null  by  Subsequent  Written.— A  parol 
assignment  of  an  interest  in  letters  patent  has  no  force  or  effect  against  a 
sub^uent  assignee  claiming  under  a  formal  written  transfer  and  having  no 
knowledge  of  the  previous  parol  transfer.  Ckitea  Iron  Works  v.  JFVawr,  153 
U.  S.  833 ;  Shibas,  J.,  1894. 

161.  Gk>ntract  of,  not  to  be  Modified  by  Parol  Agreement.— An  assign- 
ment by  a  Government  emplov6  in  the  Treasury  Department,  of  letters 
patent  which  he  had  obtained  for  an  invention  that  proved  to  be  of  use  in 
the  department,  to  the  United  States  Treasury  Department,  to  the  fall  end 
of  the  term  for  which  the  patent  was  granted,  constitutes  a  contract  which 
cannot  be  modified  or  defeated  by  proof  of  a  collateral  parol  agreement  in- 
consistent with  its  terms.  McAleer  v.  U.  5.,  150  U.  S.  424 ;  Fuller,  C.  J., 
1893. 


162.  Oral  Agreement  to  Assign,  Enforceable  in  Equity. — Although  an 
pral  agreement  for  the  sale  and  assignment  of  the  right  to  obtain  a  patent  is 
not  within  the  statute  of  frauds,  nor  within  Rev.  Stat.,  §  4898,  requiring 
assignments  of  patents  to  be  in  writing,  and  may  be  specifically  enforced  in 
eqmty  upon  sufficient  proof  thereof ;  when  practically  tiie  onlv  evidence  of 
the  existence  of  such  a  contract  consists  of  the  testimony  of  the  employer, 
which  the  employe  directly  contradicts,  Uiere  will  be  no  specific  pOTorm- 
ance  decreed.  DalzeU  v.  Dueiber  Watch  Case  Mfg.  Co.,  149  U.  S.  815  ;  Gray, 
J.  (Brewer,  J.,  Dist.),  1898. 

168.  Le^al  Title,  Good  as  Against  an  Unrecorded  and  Unknown 
Equitable  Title. — ^Where  one  oecomes  owner  of  a  patent  without  notice  of 
any  prior  outstanding  equitable  interest,  the  title  thus  obtained  is  good  as 
against  such  equity  in  the  hands  of  subsequent  purchasers,  even  if  they  had 
notice.  Faulkner  v.  Empire  State  NaU  Co.,  85  U.  S.  App.  120 (2d  Or.);  La- 
combe,  J.,  1895. 

164.  Beoord— Certified  Copy— Exception  to.— The  defence  in  an  equity 
suit  for  infringement  of  a  patent  was  that  the  plaintiff  had  assigned  it  to  the 
defendant.  The  defendant  put  in  evidence  a  certified  copy  of  the  Patent 
Office  record  of  assignment.  Held^  attesting  witnesses  are  not  necessary  to 
prove  copies  of  a  written  instrument,  and  while  tiie  certified  copy  of  the 
I'atent  Office  record  of  assignment  may  not  he  prima  facie  evidence  of  the 
facts,  yet  as  the  plaintiff  did  not  take  exception  when  the  copy  was  intro- 
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duoed,  th«  question  cannot  be  considered  on  appeal.    Paine  v.  Tmak,  5  U.  S. 
App.  283  (1st  Cir.);  Putnam,  J.,  18d8. 

Oertifled  copies  of  the  Ffttent  Office  record  of  instruments  purporting  to  be  assliniments  are 
BOt  prima  facte  proof  of  the  execution  or  genuineness  of  the  instruments.  MayorofXJity  of  New 
Tork  ▼.  American  Cable  Co.,  00  F.  B.  1017. 

Vm.  LICENSE,  165-174. 


155.  Writing  not  Essential  to  Create.— The  law  does  not  require  a  written 
instrument  to  create  or  support  a  license.    Where  a  writing  is  used,  it  is  sim- 

Sly  for  oonyenience  and  certainty  of  proof.     Union  Svntch  and  Signal  Co,  t, 
ohnson  Hd.  Signal  Co.,  17  U.  S.  App.  609  (8d  Cir.);  Butler,  J.,  1894. 

156.  Sale  of  Apparatus  is  not  Lioense  to  Use  Process.— Defendant  at 
one  time  purchased  from  the  complainant  articles  made  under  one  of  the 
patents  in  suit.  These  articles  he  had  remodelled,  changed,  and  enlarged. 
On  suits  being  brought,  defendant  contended  that  such  sfue  was  a  license  to 
use  the  patented  process.  Heldf  it  was  such  a  license  in  connection  with  the 
appaiatus  sold  and  its  necessary  repairs,  but  not  to  use  the  process  in  con- 
nection with  a  new  and  different  apparatus.  Oibson  v.  Vermont  Farm  Ma- 
chine Co.,  14 U.  S.  App.  439  (2d  Cir.);  Shifman,  J.,  1898. 

157.  When  a  Sale  is  Tantamount  to  a  Idcense.— Where  an  inventor  sold 
an  unpatented  design  to  certain  manufacturers,  who  informed  him  of  their 
purpose  to  manufacture  such  designed  articles,  to  which  the  inventor  did 
object,  and  the  inventor,  after  having  obtained  letters  patent  ui>on  the 
design  in  question,  brought  suit  for  infringement  against  a  firm  which  had 
sold  the  articles  noade  by  the  aforesaid  manufacturers,  it  was  held  that  the 
sale  to  the  manufacturers  was  a  license  to  them  to  manufacture  the  articles, 
and  that  the  infringement  suit  must  accordingly  fall  to  the  ground.  Ander^ 
son  V.  EHer,  8  U.  S.  App.  140  (3d  Cir.);  Butler,  J.,  1892. 

See  Elstai  Wind  Power  and  Pump  Co.  y.  Nichols  et  al.,  66  F.  R.  S90. 

158.  Ezoliisive  Iiioense  is  Equivalent  to  a  Sale.— An  exclusive  license  of 
a  patent  is  equivalent  to  a  sale  of  the  whole  right,  and  such  a  contract,  when 
made  by  an  agent  having  power  only  to  grant  non-exclusive  licenses,  may  be 
held  good  as  a  non-exclusive  license,  when  recognized  as  such  by  the  princi- 
paL  Union  Suntch  and  Signal  Co.  v.  Johnson  By.  Signal  Co.,  17  U.  S. 
App.  609  (3d  Cir.);  BuTLER,  J.,  1894. 

159.  Sale  of  Patented  Article  Carries  Perfect  Title.— The  sale  of  a  pat- 
ented machine  by  one  authorized  to  sell  conveys  the  whole  ownership  to  tiie 
purchaser,  who  may  sell  it  again  to  another.  Morgan  Envelope  Co.  v.  JJ^ny 
Tiarf orated  Wrapping  Paper  Co.,  152  U.  S.  425 ;  Srown,  J.,  1894. 

100.  Porohaser  ftom.  Licensee  Qets  Gk>od  Title.— One  who  buys  patented 
articles  of  manufacture  from  one  authorized  to  sell  them  at  the  place  where 
they  are  sold,  becomes  possessed  of  an  absolute  property  in  such  articles,  un- 
restricted in  time  or  place.  Keeler  v.  Standard  Folding  Bed  Co.,  157  U.  S. 
659 ;  Shiras,  J.  (Bbown,  Fuller,  Field,  JJ.,  Dist.),  1895. 

161.  Purchaser  has  TJnrestrioted  Bight  to  Use,  but  no  Bi^ht  to  Im- 
port, unless,  etc. — A  purchaser  in  a  foreign  country  of  an  article  patented 
in  that  country,  and  also  in  the  United  States,  who  purchases  from  the 
owner  of  such  patent,  or  from  a  licensee  of  such  patent,  without  any  restric- 
tions upon  the  extent  of  his  use  or  power  of  sale,  acquires  an  unrestricted 
ownersnip  in  the  article,  and  can  use  or  sell  it  in  this  country.  A  purchase 
in  a  foreign  country  of  an  article  patented  in  that  country,  and  also  in  the 
United  States,  from  a  licensee  under  the  foreign  patent  only,  does  not  ^ve 
the  purchaser  a  right  to  import  the  article  into,  and  to  sell  it  in,  the  United 
States  without  the  license  or  consent  of  the  owner  of  the  United  States  pat- 
ent.   Matheson  v.  Dickerson,  14  U.  S.  App.  669  (2d  Cir.);  Shifman,  J.,  1898. 

162.  Purchaser  may  also  Repair  and  Improve.— When  the  patented  ma- 
chine rightfully  passes  into  the  hands  of  a  purchaser  from  the  patentee,  or 
any  person  authorized  to  convey  it,  the  machine  is  no  longer  within  the 
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limits  of  monopoly,  but  becomes  the  property  of  the  purchaser,  who  may 
continue  to  uae  it  until  it  is  worn  out,  or  may  repair  it  or  improve  on  it  as 
be  pleases.  Davis  Electrical  Works  v.  Edison  Electric  Light  Co.,  21  U.  S. 
App.  74  (1st  Cir.) ;  Putnam,  J.,  1894. 

168.  License  to  Assign  is  to  Assign  as  an  Entirety.— A  licensee  has  no 
right  to  divide  his  license  into  parts  and  aasi^  in  severalty,  unless  snch  is 
the  intention  of  the  contract.  The  word  "assigns  "  in  a  contract  of  hceose 
must  be  construed  as  giving  the  right  to  assign  the  license  as  an  entirety  and 
not  in  part.  An  unauthorized  assignment  of  a  license  will  not  work  a  forfeit- 
ure of  the  license,  unless  such  is  tiie  contract.  Brush  Electric  Co.  v.  Cali- 
fornia Elec,  Light  Co.  M,  7  U,  S.  App.  409  (9th  Cir.) ;  Knowuss,  J.,  1892. 

164.  License  to  Partnership  Expires  with  the  Partnership.— A  license 
to  use  a  patent  granted  to  a  partnership  expires  with  the  dissolution  of  the 
partnersfiip,  unless  the  grant  contained  words  expressly  conferring  the  power 
to  sell  or  assign.  Haffcke  v.  Clarke^  8  U.  S.  App.  69  (4th  Cir.) ;  HuoHBS,  J., 
1892. 

165.  Implied  License  to  Use.— Where  an  employ^  invents  a  new  method 
of  tapping  and  withdrawing  molten  metal  from  a  smelting  furnace,  obtains 
a  patent  therefor,  and  notifies  his  employer  that  he  may  use  it  while  he 
remains  in  his  employ,  but  that  afterwards  he  would  require  him  to  pay  for 
its  use  what  others  did,  this  is  held  to  be  an  implied  license  to  use  it  npon 
those  terms.    Keyes  v.  Eureka  Consolidated  Mining  Co..,  158  U.  S.  150 ;  FcL- 

IjER,  \j.  <i.,  lovO. 

166.  An  Implied  License  is  Unassignable.— The  implied  license  conferred 
on  a  purchaser  of  an  invented  article  or  on  one  who,  with  the  consent  of  the 
inventor,  constructs  and  uses  it  before  the  patent  is  applied  for,  ispersonal 
and  unassignable.  Tliompson  v.  Citizetis*  I^at.  Bank  of  Fargo,  10  U.  S.  App. 
500  (8th  Cir.) ;  Sanborn,  J.,  1892. 

See  Johnson  v.  Johnson,  60  F.  R.  eso,  081 ;  Wales  v.  Waterbury  Hfg.  Co.,  60  F.  R.  288 ;  Orisirold 
T.  Harker,  02  F.  R.  891. 

163.  Implied  Aequiesoence  in  Assignment.— When  a  contract  is  entered 
into  by  which  the  first  partv  agrees  to  sell  a  patented  gas  lamp  to  the  second 
at  a  certain  price,  and  the  nrst  assigns  his  interest  in  the  contract  to  a  third 
party,  who  continues  to  supply  the  goods  to  the  second  party,  if  the  second 
party  receives  the  goods  and  keeps  them  he  must  pay  for  them,  even  though 
he  has  refused  to  assent  to  the  assignment,  and  his  liability  is  to  be  measured 
bv  the  contract  and  not  the  market  price.  Cincinnati  SiemenS'Lungren  Gas 
Illuminating  Co.  v.  Western  Sieniens-Lungren  Co.,  152  U.  S.  200 ;  Beeweb, 
J.,  1894. 

168.  Implied  firom  Belation  of  Master  and  Servant.— A.  was  employed 
by  B.  to  make  certain  drawings,  designing  a  new  and  improved  device  to  be 
used  in  B.'s  business.  A.  thereafter  left  B.'s  employ,  took  out  letters  patent, 
and  brought  suit  against  B.  to  enjoin  him  from  using  said  de^-ice.  Had,  that 
as  A.  was  working  in  the  employment  of  B.,  and  used  his  capital  and  other 
employes  in  perfecting  his  invention,  that  he  had  so  far  reco^ized  the 
obhgations  of  service  flowing  from  his  employment  as  to  have  given  to  his 
employer  an  irrevocable  license  to  use  such  invention.  Withington-Cooley 
Mfg.  Co.  V.  Kinney,  37  U.  S.  App.  117  (6th  Cir.)  ;  Lurton,  J.,  1895. 

169.  How  Long  it  Lasts. — A  license  to  a  man  engaged  in  business  to  make 
and  sell  a  patented  article  in  his  business  generally,  unless  there  be  some- 
thing to  restrict  it,  will  be  co-extensive  with  the  manufacturer  s  business 
and  will  continue  until  his  business  is  wound  up.  Withington-Cooleif  Mfg. 
Co.  V.  Kinney,  87  U.  S.  App.  117  (6th  Cir.) ;  Lurton,  J.,  1895. 

170.  What  Amounts  to  Forfeiture.— Clauses  providing  for  forfeiture  must 
be  strictly  construed.  Where  a  patentee  made  an  agreement  w hereby  certain 
privileges  of  sale  were  granted,  and  certain  payments  and  statements  of  sales 
were  to  be  made  at  stated  intervals,  it  was  Jield  that  a  failure  to  make  the 
statements  but  not  the  payments  did  not  give  patentee  the  right  to  cancel 
the  contract.  E.  C.  Atkins  d:  Co.  v.  Parke,  22  U.  S.  App.  404  (6th  Cir.); 
Ricks,  J.,  1894. 
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171.  Breaoh  of  Contract  by  Lioensor  Beleases  Lioensee.— A  licensee 
who  contracts  with  his  licensor  to  sell  the  manufactured  articles  at  a  stated 
price  is  released  from  his  contract  in  toto  by  the  entry  of  his  licensor  into 
the  market  as  competitor.  The  latter,  by  himself  lowering  the  agreed  price, 
violates  the  contract  and  has  no  ground  of  complaint  against  his  licensee  for 
thereafter  violating  it.  Brusie  v.  Pedc Bros.  <Sb  Co.,  14  U.  S.  App.  21  (2d  Cir.) ; 
8mPMAN,  J.,  1898. 

172.  Idoeiisee  E8topx>ed  to  Question  Validity  of  Patent.— The  validity 
of  a  patent  cannot  be  disputed  by  one  who  undertakes  to  justify  his  use  of 
it  under  a  license.  Piatt  v.  Fire-Extinguisher  Mfg.  Co.,  17  U.  S.  App.  452 
(3d  Cir.) ;  Wales,  J.,  1894. 

173.  Royalty  for  Iiioense. — A  patentee  who  has  delivered  certain  of  his 
patented  machines  under  a  contract  in  wliich  he  agrees  to  give  a  license  for 
their  use  on  royalty,  mav  collect  the  royalty,  though  he  has  not  delivered 
the  license,  especially  where  this  was  due  to  the  inattention  or  evasion  of  the 
defendants.  Americati  Paper  Bag  Co.  v.  Van  Nortvnck,  9  U.  S.  App.  25 
(7th  Cir.)  ;  Jenkins,  J.,  1892. 

174.  Construotion  of  Contract  for  Rebate.— The  owner  of  a  patent  for  a 
consideration  licensed  a  certain  firm  to  use  the  patented  article.  The  con- 
tract provided  that,  should  the  licensor  license  any  other  person  for  a  less 
royalty  than  that  stated  in  the  contract,  the  licensee  should  be  entitled  to  a 
like  reduction.  The  licensor  contracted  to  license  another  firm  for  a  less 
rovalty.  Held,  that  the  first  licensee  was  entitled  to  a  rebate,  but  that  the 
rebate  did  not  apply  to  articles  which  were  already  used.  Otiggenheim  v. 
Kirchhofer,  26  U.  S.  App.  664  (2d  Cir.) ;  Wallace,  J.,  1895. 

IX.  INFRINGEMENT,  175-821. 
1.  What  Amounts  to,  175-190. 

175.  What  Amounts  to— Liberal  Construction  Adopted.— In  a  suit 
brought  to  restrain  an  alleged  infringement  of  a  patent  on  **  improvement 
in  muffiers  for  steam-pipes,  arranged  internally  to  form  a  sinuous  pas- 
sage from  the  steun-pipe  to  the  open  air,  and  provided  with  perforations 
through  which  the  steam  passes  before  being  discharged,"  wnen  the  in- 
fringement differed  in  having  perforated  partitions  instead  of  a  perforated 
oover,  it  was  held  that  inasmuch  as  no  defence  of  want  of  novelty  based  on 
the  prior  patent  had  been  interposed,  the  court  would  not  adopt  the  narrow 
construction  of  the  first  claim  contended  for  by  defendant.  Eames  Vacuum 
Brake  Co.  v.  Swift,  36  U.  S.  App.  109  (2d  Cir.) ;  Per  Cur.,  1895. 

176.  How  Patent  should  be  Construed.— The  actual  invention,  if  in  con- 
formity with  the  language  of  the  claims,  should  control  in  the  construction 
of  patents.  A  strict  construction  should  not  be  resorted  to  if  it  becomes  a 
lin&tation  upon  the  actual  invention,  unless  such  construction  is  required  by 
the  claim,  it  being  understood  that  the  construction  should  not  go  beyond 
and  enlarge  the  limitations  of  the  claims.  Claims  2  and  8  of  letters  pat- 
ent No.  314,884,  for  a  dry  closet,  declared  to  be  valid.  Smead  Warming  iSb 
VentHfUing  Co.  v.  Fuller  &  Warren  Co.,  14  U.  S.  App.  578  (2d  Cir.) ;  Ship- 
kan,  J.,  1893. 

See  Westlnghouse  t.  New  York  Air  Brake  Co.,  69  F.  R.  693  ;  New  Departure  Bell  Co.  ▼.  Bevin 
Bros.  Mfg.  Co.,  (M  F.  R.  864. 

177.  What  Amounts  to— Substantial  Imitation.— A  combination  claim 
composed  of  old  elements  is  not  infringed  by  using  one  of  its  elements  less 
than  all,  provided  that  no  equivalent  be  suostituted  for  the  omitted  element. 
Mere  formal  differences  will  not  prevent  an  infringement,  where  there  are 
the  same  niunber  of  elements  in  the  same  relations,  performing  the  same  re- 
sults in  substantially  the  same  way.  Consolidated  Piedmont  Cable  Co.  v. 
Pac.  Cable  By.  Co.  {^'),  7  U.  S.  App.  444  (9th  Cir.) ;  McKenna,  J.,  1892. 

178.  Bepair  does  not— Reconstruction  does.— The  act  of  infringement 
complained  of  consisted  in  inserting  a  new  filament  in  the  glass  bulb  of  an 
electric  lamp  in  place  of  the  worn-out  filament,  and  again  sealing  up  the  bulb. 
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after  exhausting  the  air  therefrom.  This'was  a  reooDKtruction  and  not  a  rep- 
aration, as  the  peculiar  oonstruction  of  the  lamp  would  not  admit  of  ex< 
press  or  implied  privileges.  An  injunction  was  property  granted.  IXxvis 
Electrical  Work8  v.  Edtaon  Electric  Light  Co.,  21  U.  S.  App.  74(l8tCir.); 
Putnam,  J.,  1894. 

179.  Superfloial  DissimilaritieB  do    not  Freyent  TniViiigeinentB,— A 

pioneer  in  the  art  of  making  a  practical  device,  who  has  invented  a  principle 
that  has  gone  into  almost  universal  use  in  this  country,  is  entitled  to  a 
liberal  construction  of  his  claims ;  if  the  other  device  contains  all  the  ele- 
ments of  his  combination  it  should  be  held  an  infringement,  although  there 
are  superficial  dissimilarities  in  their  construction.  SessUma  v.  Romadka ; 
Romadka  v.  SessUyns,  145  U.  8.  29 ;  Brown,  J.  (Hablan,  J.,  Dist.),  1892. 

A  pioneer  patent  is  to  be  liberally  construed  to  cover  the  patentee's  real  interest.  Pf  ttsbvrgfa 
Rei action  Co.  ▼.  Cowlee  Electric  Smelting  &  Aluminum  Co.,  55  F.  R.  801,  890 ;  Westinslioiue  t. 
N.  Y.  Air  Brake  Co.,  fiO  F.  R.  681, 508. 

180.  Must  Inolade  Every  Element  Claimed.— In  order  to  oonstitute  an 
infringement  of  a  patented  combination,  it  must  appear  that  the  alleged  in- 
fringing device  includes  every  element  of  the  combination  as  claimed.  It 
is  immaterial  that  the  elements  claimed  in  the  patent  and  omitted  in  the 
alleged  infringing  device  are  not  of  the  essence  of  the  real  invention. 
Kirizel  v.  Luttrell  Brick  Co.,  81  U.  S.  App.  052  (6th  Cir.)  ;  Taft,  J.,  18»6. 

181.  Substantially  the  Same  Combination.— To  support  a  charge  of  in- 
fringement it  must  be  shown  that  the  respondent  makes  use  of  substantially 
the  same  combination,  including  every  one  of  the  elements  thereof,  or  of  a 
mechanical  equiviJent  for  any  element  that  has  been  omitted ;  a  distinction 
is  made,  however,  between  inventions  of  specific  devices  and  of  combina- 
tions. Therefore,  in  reference  to  any  comoination  in  which  the  el^nents 
constitute  its  subordinate  means,  no  other  elements  can  be  equivalent  nnles 
they  are  an  equivalent  invention  ;  that  is,  not  merely  perform  the  same 
functions,  but  perform  them  b^  applying  the  same  force  to  the  same  object 
through  the  same  mode  of  apphcation.  Erie  Rubber  Co.  v.  American  Dunlop 
Tire  Co.,  28  U.  S.  App.  470  (3d  Cir.) ;  Wales,  J.,  1805. 

182.  Desoription  of  Meohanioal  Structure  Neoesaary,  not  of  its  Fhil- 
OBophy . — A  patent  will  not  be  deemed  invalid  which  has  not  been  sufficiently 
described  bv  tne  patentee  through  a  failure  to  set  forth  the  philosophical  prin- 
ciple on  which  the  utility  of  the  device  depends,  if  he  tias  set  forth  the 
meclumical  principles  of  the  invention  sufficiently.  Letters  patent  No.  258,- 
156  were  issued  for  an  improvement  in  glass  annealing  nimaces,  which 
improvement  really  depended  upon  the  shirting  of  the  glass  in  substantially 
the  sameplane  through  a  cooling  tunnel,  and  at  a  slight  elevation  from  the 
floor.  Wiiile  tlie  mechanical  construction  was  accurately  set  forth,  these 
two  principles  were  not  emphasized,  but  only  incidentally  mentioned  because 
the  inventor  did  not  understand  their  philosophy.  In  a  bill  to  restrain  the 
infringement  of  the  patent  where  its  invalidity  upon  ti^ese  grounds  was  set 
up  as  a  defence,  it  was  held  that  the  description  was  sufficient,  and  the  let- 
ters were  valid.  Pfeifer  v.  Dixon-Woods  Co.,  14  U.  S.  App.  245  ;  Spracuae 
01088  Co.  Y. Diax)n'Wood8  Co.,  14  U.  S.  App.  296  (2d  Cir.);  Shipman,  J., 
1898. 

See  H.  W.  Johns  Mfg.  Co.  ▼.  Robertaon,  60  F.  R.  004. 

183.  Same  Principle— Difibrent  Details.— Letters  patent  271,868  fw  a  cash 
rej^ster  and  indicator  are  valid,  and  are  infringed  oy  the  ddtendant^  ma- 
chme,  the  underlving  principle  being  the  same,  although  the  details  are  dif- 
ferent. National  Cash  Register  Co.  v.  Boston  Cash  Indicator  4b  Recorder 
Co.,  156  U.  S.  502 ;  Brown,  J.,  1895. 

184.  Essential  Features  of  the  Device.— It  is  the  device  and  its  functions, 
real  or  supposed,  which  is  the  subject  of  invention  and  of  the  patent ;  and  if 
the  device  is  appropriated  in  its  essential  features,  it  will  be  an  inMngement, 
notwithstanding  some  change  in  the  location  and  management  of  parts, 
wherebv  a  doubtful  function  of  comparatively  little  worth  is  eliminated. 
Patent  No.  420,109  for  an  improvement  in  movable  magnets  for  arc  lamps  is 
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infringed  by  defendant's  lamp  made  under  No.  405,440.    Western  Electric  Co, 
▼.  Sperry  Electric  Co.  (i),  18  U.  S.  App.  177  (7th  Cir.);  Woods,  J.,  18»8. 

See  Omit  ▼.  Pftrlin  &  Orandorf  Ck).,  00  F.  R.  417. 

185.  Doctrine  of  Equivalents. — ^When  the  patentee  claims  the  combination  of 
certain  elements  snown  in  his  patent,  describinf^  them  by  reference  letters 
in  the  drawings,  he  does  not  tnereby  deprive  himself  of  the  benefit  of  the 
liberal  doctrine  of  eauivalents  applicable  to  pioneer  patents,  if  otherwise  he 
is  entitled  to  its  application.  McCormick  Harvesting  Machine  Co.  v.  AtUt- 
man  A  Co.^  87  U.  S.  App.  299  (6th  Cir.);  Tapt,  J.,  1896. 

186.  Use  of  Equivalents. — ^When  the  difference  in  the  operation  of  springs 
which  produce  the  winding  and  handnsetting  engagement  in  the  watch  is 
brought  about  by  a  simple  mechanical  change  or  the  use  of  mechanical 
equivalents,  the  patent  is  mfrineed.  Illinois  watch  Co.  v.  Bdtbins^  9  U.  S. 
App.  65  (7th  Cir.);  WOODS,  J.,  1892. 

187.  Same  Functions  on  the  Same  Frinoiples.—An  inventor  and  those 
claiming  under  him  may  treat  as  infringers  all  persons  who  make  devices 
operating  on  the  same  principle  and  performing  the  same  functions  b^  anal- 
ogous means  or  eqmvalent  combmations,  even  though  the  infringing 
machine  may  be  an  improvement  on  the  original,  and  patentable  as  such. 
Jensen  v.  Norton,  7  U.  S.  App.  108  (9th  Cir.) ;  Hawley,  J.,  1892. 


188.  Copy  of  Frinoipley  even  if  Disj^nised  by  Xngenions  Diversities  of 
Form,  etc. — ^No  one  can  avoid  infringements  simply  by  ingenious  diversi- 
ties of  form  and  proportion,  presenting  simply  the  appearance  of  something 
unlike  the  patented  machine.  A  copy  of  the  principle  or  mode  of  operation 
described  in  the  prior  patent  is  an  infringement  of  it.  An  infringement 
takes  place  whenever  a  party  avails  himsefi  of  the  invention  of  a  patentee 
without  such  a  varation  as  constitutes  a  ne^^  discovery.    Sam^  Com. 

A  patent  of  a  primary  character  is  entitled  to  a  broad  and  liberal  construction,  and  a  similar 
machine,  though  in  many  respects  an  improvement,  may  be  an  Invention.  Norton  v.  WheHton, 
S7  F.  R.  9S7 ;  Norton  v.  Eagle,  Automatic  Can.  Co.,  57  F.  R.  999 ;  Brush  Electric  Co.  v.  Electric  Imp. 
Co.^aSF.  R.965. 

189.  Substitution  for  One  Element  with  Slightly  Diflbrent  Besnlt. 
— ^A  charge  of  infringement  cannot  be  overcome  bv  the  substitution  of  a 
well-known  equivalent  for  one  element  in  a  patentea  combination,  although 
the  result  of  the  workin^^  of  the  combination  as  a  whole  may  be  slightly  dif- 
ferent. Standard  Folding  Bed  Co,  v.  Osgood,  6  U.  S.  App.  556  (1st  Cir.) ; 
Colt,  J.,  1893. 

See  Gamewell  Fire  Alarm  TeL  Co.  ▼.  Municipal  Signal  Co.,  61  F.  R.  906. 

190.  Copy  of  Principle. — Chan^  in  the  form  of  the  elements  do  not  avoid 
infringement,  where  the  principle  of  the  invention  is  copied,  and  the  substi- 
tutions are  mechanical  equivalents  of  the  substituted  elements.  CciumXms 
Watch  Co,  V.  Rotbins,  22  U.  S.  App.  801  (6th  Cir.);  Taft,  J.,  1894. 

2.  What  Does  Not  Amount  to,  191-283. 

191.  Ol&ce  of  the  ^*  Claim  "—Strictly  Construed.— It  is  the  chief  office 
of  a  claim  to  particularize  and  limit  the  monopoly  of  use  which  is  secured  to 
the  inventor  by  the  patent.  In  drafting  a  claim,  the  applicant  for  the  grant 
of  a  monopoly  is  dealing  directl}r  with  the  rights  of  the  public,  and  in  such 
cases  strictness  rather  than  elasticity  of  construction  must  obtain.  The  in- 
ventor will  be  bound  by  his  own  words.  Where  the  claim  of  letters  patent 
was  for  improvements  in  a  ''lifting  lack,"  and  the  words  ''lifting  jack" 
were  repeated  in  each  claim,  held,  that  the  clahn  did  not  cover  a  device 
which  did  not  lift  vertically  but  rather  moved  or  pushed  horizontally.  Duff 
Mfg.  Co.  V.  Forgie,  17  U.  8.  App.  486  (3d  Cir.) ,  Green,  J.,  1894. 

192.  Claim  Confined  to  Speoifloations.— Where  a  claim  is  fairly  susceptible 
of  two  constructions,  that  one  will  be  adopted  which  will  preserve  to  the 
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patentee  his  actual  invention  ;  but  if  the  language  of  the  specification  and 
claim  shows  clearly  what  he  desired  to  secure  as  a  monopoly,  nothing  can  be 
held  to  be  an  infringement  which  does  not  fall  within  the  terms  in  which  the 
patentee  has  himself  chosen  to  express  his  invention.  McClain  v«  CMmayer, 
141  U.  S.  419 ;  Brown,  J.,  1891. 

See  Winchester  Repeating  Arms  Oo.  y.  American  Buckle  &  Cartridge  Ck>.,  58  F.  R.  80O :  Vin- 
cent ▼.  Riiirby,  68  F.  R.  871 ;  Lewis  r.  Pennsylvania  Steel  Co.,  69  F.  R.  Ii9 ;  Westinghouse  t.  N.  Y. 
Air  Bralce  do.,  69  F.  R.  661 ;  Oroth  v.  Inter-Postal  Supply  Co.,  61  F.  R.  884.    A  bill  alleging  a 

r tented  Improyement  which  is  not  included  in  the  claun  is  demurrable.  Gerard y.  Diebold  isafe 
Lock  Co.,  48  F.  R.  380 ;  8.  o.  54  F.  R.  889 ;  61  F.  R.  a09 :  Stlrrat  y.  Excelsior  Mfg.  Co.,  61  F.  R.  ML 
A  claim  may  be  construed  or  quallfled  by  comparing  it  with  the  description  in  the  speciflcaticaL 
Celluold  Mft.  Co.  y.  ArUngton  Mfg.  Co.,  68  F.  R.  740  ;  McCormick  Uanreeting  M.  Co.  y.  C.  Aul^ 
man  &  Co.,  58  F.  R.  778. 

193.  Specifications  Control  the  Scope  of  Patent.~Where  a  device  consti- 
tutes a  patentable  invention  and  is  one  of  a  series  of  improvements  having 
the  same  purpose,  the  patent  must  be  restricted  to  the  precise  form  and  ar- 
rangement of  parts  described  in  the  specifications  and  to  the  purpose  indi- 
cate therein.  Fox  v.  Perkins,  6  U.  S.  App.  200  (6th  Cir.):  Jacksox,  J., 
1893. 

194.  Self-imposed  Limitations  and  Restrictions  are  Controlling.— When 

a  patentee,  on  the  rejection  of  his  application,  inserts  in  his  specification,  in 
consequence,  limitations  and  restrictions  for  the  purpose  of  obtaining  his 
patent,  he  cannot,  after  he  has  obtained  it,  claim  that  it  shall  be  cons&ued 
as  it  would  have  been  if  such  limitations  and  restrictions  were  not  in  it 
Royer  v.  Coupe,  146  U.  S.  526  ;  Blatchford,  J.,  1892. 
See  Reece  Button  Hole  Co.  y.  Qlobe  Button  Hole  Co.,  61  F.  R.  900,  distinguished. 


195.  Self-inserted  Limitations  and  Bestrictions  are  Binding.— When 
the  application  for  a  patent  has  been  rejected  b^  the  Patent  Office,  and  the  ap- 
plicant, in  order  to  obtain  his  patent,  inserts  limitations  and  restrictions,  he 
cannot,  after  he  fj^ets  his  patent,  claim  that  it  be  construed  as  if  it  contained 
no  such  restrictions  and  limitations.  His  claims  must  be  restricted  to  the 
precise  form  described.  This  rule  applied  to  letters  patent  No.  170,709  for 
an  improvement  in  waste-valves  and  overflows  for  baths  and  basins.  J.  L, 
Mott  Iron  Works  v.  Standard  Mfg.  Co.,  3  U.  S.  App.  886 (3d  Cir.);  Wai^s, 
J..  1893. 

196.  Construction  of  Claims  is  in  Accordance  with  Self-imposed 
Limitations. — ^Where  the  invention  for  which  a  patent  is  sought  is  a  pri- 
mary one,  the  claims  should  have  a  liberal  construction.  But  the  constroc- 
tion  of  a  patent  must  conform  to  the  self-imposed  limitations  contained  in  the 
claims.  Oroth  v.  International  Postal  Supply  Co.,  20  U.  S.  App.  636  (Sd 
Cir.);  Shipman,  J.,  1894. 

See  New  Departure  Bell  Ca  y.  Bey  in  Bros.  H.  Co..  61 F.  R.  660. 

197.  Court  Cannot  Believe  from.^Where  a  patentee  in  bis  claims  has  di$t- 
dosed  only  one  particular  construction  operating  in  a  defined  way,  it  Is  idle 
to  speculate  whether  or  not  he  might  have  made  a  broader  claim.  The  court 
is  powerless  to  relieve  him  from  the  consequences  of  self-imposed  limitations. 
Leicis  V.  Pennsylvania  Steel  Co.  (/),  17  U.  S.  App.  296  (3d  Cir.) ;  Achesok,  J., 
1893. 

Same  case  reaffirmed,  17  U.  S.  App.  489. 

198.  Limited  to  Precise  Form  of  Combination  Claimed.— In  a  patent 
that  is  not  of  a  primary  character,  but  is  a  mere  improved  form  of  combina- 
tion of  devices  already  in  use,  the  extent  of  the  claim  must  be  limited  to  the 
precise  form  of  combination  shown  in  the  specification  and  claim.  BaUand 
Socket  Fastener  Co.  v.  Ball  Glove  Fastening  Co.,  5  U.  S.  App.  588  (1st  Cir.); 
Putnam,  J.,  1893. 

The  fact  that  a  claim  was  rejected  and  amended  is  important  to  determine  whether  or  not  the 
claim  should  be  broafUy  construod,  but  does  not  of  itself  necessitate  a  narrow  construction. 
Reece  Button  Hole  Mfg.  Co.  v.  Globe  Button  Hole  Mfg.  Co.,  61  F.  R.  908. 

199.  Language  will  not  be  Strained  to  Include  Unclaimed  Featarefi.— 

The  inventor  must  use  language  plain  and  explicit  enough  to  state  cl«irlt 
what  he  asks  for  ;  and  a  patent  for  *'  an  improvement  in  burglar-proof  safes 
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cannot  be  construed  to  include  a  looking  device  used  in  a  jail  cage.    Gerard 
V.  DieboldSafe  and  Lock  Co.,  13  U.  S.  App.  78  (5th  Cir.) ;  Locke,  J.,  1893. 

Beafilrmed  in  Gerard  y.  Diebold  Safe  and  Lock  Ck>.,  61  F.  R.  809. 

800.  Cannot  be  Altered  or  Enlarged.— When  the  terms  of  a  claim  in  a 
patent  are  clear  and  distinct,  the  patentee  is  boimd  by  it  and  can  claim  noth- 
mg  beyond  it.  S,  N.  Broum  <Sb  Co.  v.  StilweU  <fc  Bier^Mfg.  Co.,  6  U.  S.  Add. 
427  (6th  Cir.) ;  Taft,  J.,  1893.  ^^ 

aoi.  May  not  be  Enlarged  by  Construction.— When  an  applicant  for 
letters  patent  makes  a  broad  claim  which  is  rejected  and  he  acquiesces  in  the 
decision  and  substitutes  a  narrower  claim  therefor,  he  cannot  insist  upon  a 
construction  for  the  narrowed  claim  that  would  cover  what  was  so  rejected. 
Corbin  Cabinet  Lock  Co.  v.  Eagle  Lock  Co.,  150  U.  S.  88 ;  Jackson,  J.,  1898. 

aos.  Estopped  by  Acceptance  of  Change  in  Claim.— An  inventor  who 
acquiesces  in  the  rejection  by  the  Patent  Office  of  his  claim,  in  one  form, 
and  accepts  a  patent  with  the  claim  changed  so  as  to  correspond  with' the 
views  of  the  Patent  Office,  is  estopped  from  claiming  the  benefit  of  the  re- 
jected claim.  Morgan  Envelope  Co.  v.  Albany  Perforated  Wrapping  Paper 
Co.,  152  U.  S.  425 ;  Beown,  J.,  1894. 

208.  Particular  Features  Claimed  may  not  be  Bejected.— A  mistaken 
description  or  even  misconception  of  the  operation  of  a  device  which  is  itself 
fitly  described  and  claimed  does  not  vitiate  a  patent.  But  it  is  equally  true 
that  when  a  device  designed  merely  for  the  improvement  of  a  well  advanced 
art  is  described  as  having  particular  features  of  construction  which  are 
adapted  to  accomplish  specific  results  or  modes  of  operation,  and  the  claim  of 
the  patent  ia  for  that  device,  the  features  so  described  are  covered  by  the 
claim,  and  may  not  be  rejected  as  of  secondary  importance  in  order  to  ex- 
tend the  patent  over  other  forms  or  features  not  described.  Temple  Pump 
Co.  V.  Oo88  Pump  (Sb  Rubber  Bucket  Mfg.  Co.,  18  U.  S.  App.  229  (7th  Cir.) ; 
Woods,  J.,  1893. 

See  Oalt  ▼.  Farlln  &  Orendorf  Co.,  60  F.  R.  417. 

204.  Use  of  an  Element  not  Claimed.— Where  the  claim  in  an  application 
for  a  patent  on  a  safety-valve  was  for  a  combination  of  devices  only,  the 
patentee  cannot  afterwards  insist  that  a  strictured  outlet  for  the  escape  of 
steam  from  the  discharge  chamber  of  such  valve  was  novel,  and  that  its  use 
hy  others  is  an  infringement  of  his  patent.  Ashton  Valve  Co.  v.  Coale  Muffler 
A  Safety  Valve  Co.,  8  U.  S.  App.  169  (4th  Cir.) ;  Hughes,  J.,  1892. 

205.  Presence  of  Excluded  Element.— A  patent  for  a  process  of  prepar- 
ing rawhide  for  belting,  which  expressly  excludes  the  use  of  lime,  is  not 
infringed  by  a  process  which  includes  the  use  of  lime.  Royer  v.  Coupe,  146 
U.  S.  624 ;  Blatchford,  J.,  1892. 

207.  Kew  Combination  of  Patented  Elements  with  New  Function.— 
A  patent  is  not  infringed  if  the  new  invention  presents  a  new  combination 
of  the  elements  found  in  the  patented  invention  or  substitutes  for  one  or  more 
of  the  same  a  new  ingredient  performing  a  new  function ;  but  the  changes 
must  not  be  merely  changes  in  form.  Singer  Mfg,  Co,  v.  BiiU,  7  U.  S.  App. 
601  (9th  ar.) ;  GILBERT,  J.,  1893. 

208.  New  Combination  of  Elements  with  New  Besidt.— Where  several 
elements,  no  one  of  which  is  novel,  are  united  in  a  combination  which  is  the 
subject  of  a  patent,  and  these  several  elements  are  thereafter  united  with  an- 
other dement  into  a  new  combination,  and  this  new  combination  performs 
a  work  which  the  patented  combination  could  not  perform,  there  is  no  in- 
fringement, tr.  S.  V.  Berdan  Fire-Arma  Mfg  Co. ;  Berdan  Fire-Arma  Mfg. 
Co.  V.  U.  S.,  156  U.  S.  552  ;  Brewer,  J.,  1895. 

209.  Every  Element  or  its  Equivalent  must  Appear  in  an  In£ringe- 
ment. — ^There  can  be  no  infringement  of  a  combination  claim  unless  every 
element,  or  a  mechanical  equivalent  of  an  element,  is  used.  Jensen  v.  Nor* 
ton,  1  U.  S.  App.  103  (9th  Cir.) ;  Hawley,  J.,  1892. 
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211.  Infinngement  is  Saved  by  Omiasion  of  an  Element.~The  omission 
in  an  alleged  infringing  device  of  an  element  named  in  a  combination  claim 
of  the  patent  said  to  be  infringed  is  a  complete  defence  to  the  charge  of  in- 
fringement. 8.  N,  Brown  A  Co.  y.  StUltoeu  <Sb  Bierce  Mfg,  Co.,  6  U.  S.  App. 
427  (6th  Cir.) ;  Taft,  J.,  1898. 

1)12.  Diflpensing  with  One  Element  Freyents  InfHnf^enient.— The  fact 
that  tne  defendants  have  been  able,  bj  a  skilful  contnvance,  to  dispense 
with  one  of  the  elements  of  the  plaintifiTs  claim,  prevents  infringement  bv 
the  device.    Derby  v.  Thompaon,  146  U.  B.  476 ;  Bbown,  J.,  1892. 

213.  Absenoe  of  an  Element  Sayes  Infiringement.— <^laims  1  and  8  of 
letters  patent  218,823  are  for  an  improvement  in  hide-stretching  machines. 
As  the  defendant's  machine  has  no  stretcher  bar,  it  does  not  infringe. 
Weatherhead  v.  Coupe,  147  U.  8.  822  ;  Blatchford,  J.,  1893. 

214.  Essential  Feature  Omitted  Sayes  InfHngement.— Inasmuch  as  the 
'  semi-circular  connecting  piece  in  the  machine  covered  hj  patent  No.  144,81B 

is  described  as  an  essential  feature  of  the  invention,  and  is  made  an  element, 
it  must  be  regarded  as  such  essential  feature,  and  a  device  which  dispenses 
with  it  does  not  infringe  the  patent.  Wright  v.  YueTigling,  155  U.  S.  47 ; 
Brown,  J.,  1894;  Wright  v.  Begga,  156  U.  S.  54;  Brown,  J.,  1894. 

216.  Combination  Containing  other  Elements.— There  is  no  infringement 
of  a  patent  in  a  combination  of  well-known  elements  which  together  consti- 
tute a  novel  device,  unless  the  appliance  complained  of  has  each  and  everj 
element  of  plaintifTs  machine  or  its  equivalent.  A  combination  containing 
different  or  other  elements  is  not  an  infringement.  Jones  Co.  v.  Munger 
Mfg.  Co.,  2  U.  S.  App.  55  (5th  Cir.);  Locke,  J.,  1891. 

217.  No  Infinngement  in  Elements  not  in  Speoifioations.— A  patent  for 
an  envelope  whose  peculiar  feature  consists  in  being  opened  without  tearing 
the  envelope  or  breaking  the  fastenings,  is  not  infrmged  bj  an  envelope 
which  cannot  be  opened  without  injury  to  the  flaps  or  envelope,  because  a 
patentee's  rights  are  strictly  confined  to  the  specifications  and  claims.  Dim- 
ham  V.  Dennison  Mfg,  Co.,  154  U.  S.  103 ;  Gray,  J.,  1894. 

Limitation  of  Claim.— A  patent  for  a  machine  for  eoourine  hides  and  skins  with  two  feod 
rolls  is  not  infringed  by  a  machine  with  three  rolls,  the  third  actmg  as  a  comblnatton  of  feed  and 
supportinR  roll.    De  Lortea  v.  Whitney,  68  F.  R.  680. 

218.  Test  of  Infilnflrement.— The  test  for  determining  whether  a  patented 
design  is  infringed  by  another  design  is  whether  a  purchaser  giving  the 
usual  attention  to  the  subject-matter  of  the  patent — ^the  desien — ^woiud  be 
deceived  in  supposing  the  two  designs  to  be  tne  same ;  not  whether  a  par- 
chaser  not  giving  attention  to  the  design  might  be  led  to  assume  that  an 
article  embodying  the  one  design  was  the  same  article  as  another  on  which 
the  other  design  had  been  portrayed.  Patent  No.  19,873  (1890)  for  a  design 
in  mantels  is  not  infringed  by  defendant's  design,  which  produces  a  sub- 
stantially different  effect  upon  the  eye.  Monroe  v.  Anderxm;  Price  v. 
Anderson  ;  Rigga  v.  Anderson ;  Patterson  v.  Anderson,  17  U.  S.  App.  184  (8d 
Cir.) ;  DALI.AS,  J.,  1898. 

319.  WhAt  Is  Double  Use. — If  a  novel  use  is  simply  a  double  use,  infringement 
is  not  thereby  escaped,  but  it  is  an  absolutely  essential  ingredient  of  a  douUe 
use  that  the  alleged  infrin^ng  device  or  mechanism  must  be  identical  with 
the  patented  invention.  Duff  Mfg.  Co.  v.  Forgie,  17  U.  S.  App.  435  (3d  Gr.) ; 
Green,  J.,  1894. 

330.  Similar,  but  Embraced  in  Description.— Letters  patent  11,208  for 
a  design  for  rubber  mat,  in  view  of  the  prior  state  of  the  act,  is  limited  to 
the  specific  design  exhibited  in  patent,  which  is  a  square  mat,  and  is  not  in- 
frmged by  an  oblong  mat  when  the  description  fail^  to  be  full,  oondse,  and 
exact  as  to  an  oblong  mat.  N.  J.  Car  8p.  <fc  Itubber  Co.  v.  JV:  F.  Beiting 
cfir  Pa^Mng  Co.,  11  U.  8.  App.  637  (2d  Qr.);  Laoombe,  J.,  1893, 

^^'  q^^*®^*  Process  and  Difibrent  Kesults.— Letters  Patent  888,471  and 
d44,49d  for  "an  improved  process  in  the  manufacture  of  non-oiganized  fer- 
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ments,  chymosin  and  pepsin,"  and  the  latter  for  the  result  of  said  process,  are 
not  infringed  by  certain  tablets,  the  powder  compressed  into  such  tablets 
not  being  manufactured  by  the  same  process,  nor  producing  a  tablet  as 
uncombined  with  foreign  substances  as  the  tablet  of  plaintiff's  patent. 
Blumenthal  v.  Burrdl,  11  U.  S.  App.  619  (2d  Cir.);  Shifman,  J.,  1892.  . 

822.  Aooomplishment  of  Different  ResultB.— A  patented  improvement  con- 
sisting in  mechanical  details  accomplishing  a  useful  result,  but  of  a  low 
order,  and  the  mechanical  details  of  the  aOleged  infringing  device,  were 
different  and  accomplished  in  a  large  part  different  results.  Held,  no  in- 
fringement. Electric  Oaa  Lighting  Co.  v.  Fuller,  21  U.  S.  App.  8  (1st  Cir.); 
Putnam,  J.,  1894. 

228.  Efficient  Machine  does  not  InfHnge  an  Inefficient.— A  patented 
machine  so  cumbersome  and  slow  in  operation  as  not  to  be  practicable  for 
doing  a  certain  kind  of  work  cannot  be  infringed  by  the  use  of  a  different 
machine  which  will  do  such  work  well  at  a  reasonable  cost ;  and  a  patented 
invention  not  involving  the  exercise  of  inventive  genius,  or  anything  more 
than  ordinary  mechanical  skill,  is  invalid  and  not  infringed  by  another 
machine  which  accomplishes  successfully  results  only  partially  attained  by 
the  former  invention.  Jensen  v.  Norton,  7  U.  S.  App.  103  (9th  Cir.);  Han- 
ford,  J.  (Hawley,  J.,  Dist.),  1892. 

225.  Sub-combination  Adopted  without  Infiringement.— A  machine  or 
structure  may  embody  several  different  inventions,  and  a  sub-combination, 
if  not  patented  by  a  claim,  may  be  appropriated  and  patented  by  another 
without  infringement  of  the  patent  on  tne  machine.  Elmira,  etc..  By.  Co,  v. 
ITiomson-Houston  Co.,  38  U.  S.  App.  65  (2d  Cir.);  Wallace,  J.,  1896. 

220.  An  apparentlv  Accidental  Adoption  of  an  Immaterial  Feature. 
— ^The  fourth  ana  seventh  claims  in  letters  patent  825,688  for  a**  button" 
are  not  infringed  by  glove  fasteners  manufactured  under  letters  patent 
349,614  and  859,615 ;  though  it  would  be  possible  to  make  out  a  literal  in- 
fringement of  the  sixth  claim,  by  construing  the  claim  broadly,  the  coiurt 
holds  that  the  patentee  is  not  entitled  to  such  construction,  lliere  is  no 
equity  in  chargmg  infringement  upon  a  defendant  in  a  patent  suit,  in  con- 
sequence of  an  apparently  accidental  adoption  of  an  immaterial  feature  of  a 
patent.  Ball  aria  Socket  Fastener  Co.  v.  Kraetzer,  150  U.  S.  Ill ;  Bbown,  J., 
1898. 

See  Ball  &  Socket  Fastener  Co.  v.  Ball  Qlove  Fastening  Co.,  60  F.  R.  400 ;  Nashua  &  Lowell  R. 
Corp.  T.  Boston  &  Lowell  R.  Co.,  61  F.  R.  S48. 

227.  Eziating  Mechanical  Equivalents.— Grenerall^  a  x>atentee,  no  matter 
what  the  character  of  his  patent,  can  claim  mechanical  equivalents  known 
to  exist  at  the  time  of  the  application,  whether  or  not  he  claims  them  in  his 
application.  Hunt  Bros.  Fruit  Packing  Co.  v.  Cassidy,  7  U.  S.  App.  i24 ; 
Knowles,  J.,  1892. 

228.  ''Equivalent"  Deflned.~An  '*e(]iuivalent*'  in  the  law  of  patents  is 
any  act  or  substance  which  is  known  in  the  arts  as  a  proper  substitute  for 
some  other  act  or  substance  already  employed  as  an  element  in  an  invention, 
and  whose  substitution  for  that  other  act  or  substance  does  not  in  anv 
manner  vary  the  idea  of  means.  It  possesses  three  characteristics:  (1)  It 
must  be  capable  of  performing  the  same  office  in  the  invention  as  the  act  or 
substance  whose  place  it  supplies ;  (2)  it  must  relate  to  the  form  of  embodi- 
ment alone,  and  not  affect  m  any  degree  the  idea  of  means ;  and  (8)  it  must 
have  been  known  in  the  arts  at  the  date  of  the  patent,  as  endowed  with  this 
cajMibilitv.  In  an  action  for  infringement,  held  that  defendants'  device 
possessed  neither  of  these  characteristics,  and  therefore  was  not  an  equivalent 
of  the  device  of  the  patentee.  Duff  Mfg.  Co.  v.  Forgie,  17  U.  S.  App.  485 
(8d  Cir.) ;  Green,  J.,  1804. 

229.  Not  Pioneer  Inventor— Strict  Construction  Against.— A  claim  in 
a  lifting  jack  which  is  found  in  the  prior  art  in  substantially  the  same 
arrangement  and  operating  in  the  same  way  is  limited  to  the  particular 
elements  of  the  combination.    Where  the  language  is  explicit  and  clear,  the 
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court  is  not  at  liberty  to  enlarge  it  beyond  its  plain  scope.    Pdtibone,  MuUi' 
ken  <fc  Co.  v.  Stanford,  9  U.  S.  App.  220  (7th  Or.) ;  Per  Cdr..  1808. 

290.  The  Same. — ^When  an  invention  is  not  a  pioneer  invention,  the  inventor 
is  held  to  a  rigid  construction  of  his  claims.  Wright  v.  Yuengling,  155  U.  S. 
47;  Brown,  J.,  1894. 

281.  Bights  of  the  Public  upon  Expiration  of  Patent.— The  Singer 
machines  were  covered  by  patents,  which  caused  them  to  be  known  as  the 
**  Singer  "  machines,  as  deviating  and  separable  from  the  form  and  chaiacter 
of  machines  made  by  other  manufacturers.  The  word  *'  Singer "  was 
adopted  as  designative  of  their  distinctive  style  of  machines  rather  than  as 
solely  indicating  the  origin  of  their  manufacture.  On  the  expiration  of  the 
patent,  the  right  to  make  the  patented  article  and  use  the  generic  name 
passed  to  the  public,  with  the  dedication  resulting  from  the  expiration  of  the 
patent ;  subject,  however,  to  the  condition  that  the  name  must  be  so  used 
as  not  to  deprive  others  of  their  rights,  or  to  deceive  the  public,  and  therefore 
the  name  must  be  accompanied  by  such  indications  that  the  thin^  manufiic- 
tured  is  the  work  of  the  one  making  it,  as  will  unmistakably  inform  the 
public  of  that  fact.  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  ife  U.  S.  1(»; 
Whitb,  J. ;  Singer  Mfg.  Co.  v.  Bent,  163  U.  S.  205 ;  White,  J.,  1896. 

232.  Selling  Infringinff  Articles  in  a  Foreign  Country.— After  an  in- 
junction restraining  the  sale  of  certain  infringing  articles,  a  shipment  of 
those  articles  to  Canada  and  a  sale  of  them  there  where  the  plaintiff  had  no 
exclusive  right,  is  not  sufficient  to  make  the  defendant  guilty  of  contempt. 
Oould  V.  Sessions,  35  U.  S.  App.  281  (2d  Cir.) ;  Shifman,  J.,  1895. 

8.  Who  may  Reoover  for,  234-241. 

234.  Licensee  in  Name  of  Licensor. — A  licensee  cannot  sue  in  his  own 
name  for  infringement,  but  there  is  an  implied  contract  on  the  part  of  the 
owner  of  the  patent  granting  an  exclusive  license,  that  the  licensee  may  use 
his  name  to  protect  his  rights,  giving  indemnity  bond  to  the  licensor  to 
protect  him  against  costs.  Brush  Electric  Co.  v.  California  Electric  Lif^ 
Co.  (g),  7  U.  S.  App.  409  (9th  Cir.) ;  Knowles,  J.,  1892. 

235.  Licensee  or  Part  Owner  Cannot.— A  conveyance  by  a  patentee  of  all 
his  right,  title,  and  interest  in  and  to  the  letters  patent  on  velocipedes  granted 
to  him,  so  far  as  said  patent  relates  to  or  covers  the  adjustable  hammock 
seat  or  saddle,  is  a  mere  license.  In  order  to  enable  an  assignee  to  sue  for 
an  infringement,  the  assignment  must  convev  to  him  the  entire  and  unmial- 
ified  monopoly  of  the  patentee.  Pope  Mfg,  Co.  v.  OomvuXly  A  Jeffery  Mfg. 
Co.  (No.  S),  144  U.  S.  248  ;  Brown,  J.,  1892. 

See  Overman  Wheel  Co.  t.  Curtis,  53  F.  R.  S40;  Russell  t.  Kern,  58  F.  R.  88S,  884;  Kewvk 
Watch  Case  Material  Co.  v.  Wilmot  &  H.  Mfg.  Co.,  60  F.  R.  617 ;  Jaros  Hygr.  Undenrear  Co.  t. 
Fleece  Hyg.  Underwear  Co.,  60  F.  R.  634 ;  Paving  &  C.  Co.  v.  Prather's  Administrators,  58  Ma 
App.  400. 

236.  Junior  Patentee  against  Earlier.— The  right  to  a  patent  depends  on 
who  was  the  first  inventor  and  not  on  who  got  the  patent  first.  The  owner 
of  a  patent  last  issued  can  sue  the  owner  of  an  earlier  patent  for  an  alleged 
infringement  without  first  obtaining  a  cancellation  of  the  earlier  invention. 
Western  Elec.  Co.  v.  Sperry  Elec.  Co.  (;?),  18  U.  S.  App.  473  (7th  Cir.) ;  Woown 
J.,  1894. 

237.  Assignee. — Where  the  owner  of  a  patent  assigned  it,  subject  to  a 
certain  license  simultaneously  granted,  and  upon  certain  conditions,  upon 
the  breach  of  which  by  the  assignee  the  title  was  to  revert  to  the  assignor, 
and  where  such  assignor  granted  to  such  licensee  the  right  to  bring  an  action 
for  infringement  oi  the  patent  under  certain  conditions,  held,  that  t))e 
assignee  had  the  right  to  protect  its  interests  by  suing  infringers  of  the 
vaXent.  Piatt  v.  Fire- Extinguisher  Mfg.  Co.,  17  U.  S.  App.  452  (8d  Cir.); 
WALES,  J.,  1894. 

288.  Assignee  Cannot,  f^om  Agent  of  Prior  Licensee.— The  owner  by 
assignment  of  letters  patent  for  railroad  signals  sued  a  corporation  which 
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manufactured  railroad  signals  under  a  contract  with  a  licensee  of  the 
patentee's,  under  a  license  made  prior  to  the  assignment.  Held,  no  inf  riuKe- 
ment,  as  the  licensee  had  the  right  to  employ  others  to  make  the  signals. 
Johnson  R,  R.  Signal  Co.  v.  Union  Stoitch  and  Signal  Co.,  3  U.  8.  App.  541 
(3d  Cir.) ;  Butler,  J.,  1893. 

239.  Where  Owner  has  Assigned  Territory.— An  assignee  for  Michigan 
of  a  patent  for  an  improvement  in  pipes,  made,  sold,  and  delivered  in  Michi- 
gan pipes  made  according  to  the  jpatent,  knowing  that  they  were  to  be  laid 
in  the  streets  of  a  city  in  Connecticut,  a  territory  the  right  of  which  the  seller 
did  not  own  under  the  patent  ;  and  they  were  laid  in  that  city.  Hdd,  that 
the  seller  was  i^t  liable  in  an  action  for  infringement  to  the  owner  of  the 
patent  in  Connecticut.  Hobbie  v.  Jenniaon,  149  U.  S.  355 ;  Blatchford,  J., 
1893. 

240.  Exolusive  Licensee  may  Enjoin  Licensor.— A  mere  licensee  cannot 
sue  infringing  strangers.  In  such  case  redress  is  obtained  tl\rough  or  in 
the  name  of  the  owner  of  the  patent.  But  there  is  no  reason  why  a  licensee 
who  has  the  exclusive  right  to  make  and  sell  a  patented  article  cannot  main- 
tain a  suit  in  equity  against  the  owner  of  the  x)atent,  if  the  latter  is  guilty  of 
an  infringement  by  making  or  selling  it  himself.  Waterman  v,  shipman^ 
14  U.  S.  App.  312  (2d  Cir.) ;  Wallace,  J.,  1893. 

241.  Limitations  ui>on  Bights  to  Sue. — ^If,  under  any  circumstances,  a 
patentee  can  sue  to  recover  for  the  use  of  a  patented  article  made  before  the 
letters  patent  were  granted,  he  cannot  do  so  when  he  was  not  the  inventor 
of  the  thing  patented,  when  the  device  had  been  in  public  use  for  more  than 
two  years  before  the  patent  was  applied  for,  when  the  alleged  use  was  by 
the  United  States,  and  when  the  government,  so  far  from  agreeing  to 
my  a  royalty  for  it,  had  protested  against  any  patent's  being  issued  for  it 
Ktrk  v.  United  States,  163  U.  S.  49;  Brown,  J.,  1896. 

4.  Evidence  and  Defences,  242-261. 

242.  Patent  as  Prima  Facie  Evidence. — The  introduction  in  evidence  of  a 
patent  is  prima  facie  proof  of  the  validity  of  the  patent.  The  want  of  in- 
vention is  a  matter  of  defence,  unless  it  appears  on  its  face  that  the  device  is 
without  invention.  Hunt  Bros.  Fruit  Packing  Co.  v,  Cassidy,  7  U.  S.  App. 
424  (9th  Cir.) ;  Knowles,  J.,  1892. 

24S.  Grant  of  Patent,  Presimiption  of  Non-lnMngement.— When  a 
patent  office  grants  a  patent  for  a  device  which  accomplishes  the  same  re- 
sult as  a  prior  patent,  it  rules  that  the  later  device  does  not  infringe  the  for- 
mer, and  this  ruling  constitutes  the  expert  testimony  in  an  infringement 
suit  involving  the  two  devices.  Boyden  Power  Brake  Co.  v.  Westinghouse, 
25  U.  S.  App.  475  (4th  Cir.) ;  Hughes,  J.,  1895. 

244.  Grant  of  Letters  is  Prima  Facie  Evidence  of  Value.— The  grant 
of  letters  patent  makes  a,  prima  facie  case  that  the  machine  patented  thereby 
can  be  put  into  practical  use,  and  when  the  court  cannot  nnd  in  the  record 
proofs  to  overcome  this  presumption,  and  when  the  device  is  of  such  a  char- 
acter, or  i-elates  to  such  special  and  peculiar  subject-matter,  that  it  does 
not  come  witiiin  the  range  of  common  experience  or  judicial  knowledge,  the 
prima  facie  showing  must  stand.  Pa>ckard  v.  Lacing  Stud  Co. ,  83  U.  S.  App. 
806  (1st  Cir.) ;  Putnam,  J.,  1895. 

245.  Burden  of  Proof  is  on  him  who  Seeks  to  Overthrow  it.— A  patent 
is  prima  facie  evidence  of  its  own  validity,  and  the  burden  of  proving  its 
want  of  novelty  is  on  the  party  seeking  to  establish  that  fact.  Singer  Mfg. 
Co.  V.  Brill,  7  U.  S.  App.  601  (9th  Cir.) ;  Gilbert,  J.,  1893. 

246.  Estoppel. — Plaintiff  set  up,  as  an  estoppel  of  the  defendant  to  dispute  the 
validity  of  a  patent,  the  fact  that  he  had  disclosed  his  secret  to  the  defend- 
ant upon  the  latter*s  promise  to  take  no  advantage  of  it  without  plaintiff's 
consent.  At  the  time  the  plaintiff  neither  had  a  patent,  nor  did  he  intend 
to  apply  for  one.  He  afterwards  procured  a  patent.  There  was  no  estoppel 
on  the  defendant  to  question  its  validity.  Leggett  v.  Standard  OH  Co.,  149 
U.  S.  287  ;  Jackson,  Jr..  1893. 
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247.  Estoppel  in  Equity. — The  failure  of  a  partv  in  an  interference  proceed- 
ing in  tne  Patent  Office  to  raise  the  question  whether  his  opponent's  inyen- 
tion  includes  the  issue  declared  in  the  interference  does  not  estop  such  party 
to  raise  that  question  in  an  equity  suit  under  Rev.  Stat.,  §4915,  to  detennine 
his  right  to  a  patent.  Christie  v.  Seybold,  6  U.  S.  App.  5)^0  (6th  Cir.)  ;  Taft, 
J.,  1898. 

See  Electric  Ry.  Co.  v.  Jamaica  &  B.  R.  Co.,  61  F.  R.  061,  662. 

248.  E8topi>el  or  Equity  on  Favor  of  Complainant.— In  a  suit  by  a  cor- 

E oration  for  the  infrin^ment  of  a  patent,  it  appeared  that  the  defendant 
ad  engaged  in  procuring  a  license  to  manufacture  and  sell  the  patented 
article,  in  organizing  the  corporation  to  carry  on  the  business  thereunder, 
and  that  he  was  financially  interested  in  it.  Held,  if  this  relation  to  the 
patent  did  not  entirely  estop  defendant  from  questiqping  its  validity,  it  at 
least  gave  rise  to  a  strong  eaiiity  in  favor  of  complainant.  Blount  v.  Sociiti 
Anonyme  Du  FUtre  Cha7rU)enand  Syst^me  Pasteur^  6  U.  S.  App.  385  (6th  Cir.) ; 
Jackson,  J.,  1892. 

249.  Withdrawal  of  Claim  Creates  an  Estoppel.— Where  a  rival  claimant 
of  an  invention  withdraws  from  the  contest  and  permits  and  assists  his  rival 
to  make  out  his  case  and  obtain  a  patent,  such  action  is  an  admission  of  the 
latter's  priority  and  right  to  a  patent.  Shoemaker  v.  MerroWy  17  U.  S.  App. 
655  (3d  Cir.) ;  BuTLER,  J.,  1894; 

250.  Assifipor  is  Estopped  to  Deny  Validity  of  his  Patent.— In  a  suit 
for  infringement  brought  against  the  assignor  of  a  |>atent  by  hia  assignee 
the  assignor  is  estopped  from  denying  the  validity  of  his  patent,  and  he  can- 
not say  that  it  has  oeen  anticipated  by  prior  structures,  or  that  it  is  void  for 
want  of  novelty  or  utility.  But  he  may  show  the  prior  state  of  the  art  for 
the  purpose  of  showing  what  was  old  and  what  was  new,  so  as  to  aid  the 
court  in  the  construction  of  the  patent.  Martin  A  Hill  Cash  Carrier  Co.  v. 
Martin  (i),  33  U.  S.  App.  157  (1st  Cir.) ;  Colt,  J.,  1895. 

251.  Forfeited  Iiioense  no  Protection. — A  license  which  has  been  forfeited 
by  the  acts  of  the  Ucensee  will  not  protect  such  an  infringer,  although  he 
may  offer  to  pay  whatever  is  due  for  royalties.  Piatt  v.  Fire-Extinguither 
Mfg,  Co.,  17  tr.  S.  App.  452  (3d  Cir.) ;  Wales,  J.,  1894. 

252.  Ignorance  of  Existing  Patent  as  a  Defence.— A  defendant  in  a  suit 
for  the  infringement  of  a  patent,  who  relies  upon  a  want  of  knowledge  on 
his  part  of  the  actual  existence  of  the  patent,  should  allege  that  defence  in 
his  answer.  Sessions  v.  Romadka;  Bomadka  v.  Sessions,  145  U.  Sw  29; 
Brown,  J.  (Harlan,  J.,  Dist.),  1892. 

A  defendant  relying  upon  want  of  knowledge  of  the  actual  existence  of  the  patent,  should  sy& 
the  same  in  his  answer.  Winchester  Repeating  Arms  Co.  v.  American  Buckle  &  Cartrid|^  Co., 
64  F.  R.  708,  711 ;  New  Departure  Bell  Co.  v.  Bevin  Bros.  Mfg.  Co.,  «4  F.  R.  8861 

253.  Showing  Infringement  of  Another  Patent. — A  defendant  can  ex- 
cuse himself  by  showing  that  he  infringes  a  diffprent  patent  from  the  one 
sued  upon.  Barnes  Automatic  Sprinkler  Co.  v.  Walvoorth  Mfg.  Co.,  18  U.  S. 
App.  538  (7th  Cir.) ;  Woods,  J.,  18»4. 

264.  Laches  Bars  Suit  for. — ^Where  an  employ^  allows  his  employer  to  use 
an  invention  of  his  for  twelve  years  uninterruptedly  and  makes  no  objection 
to  such  use,  for  fear  of  terminating  his  friendfy  relations  with  his  employer, 
he  cannot  subsequently  sue  the  employer  for  an  accounting  and  injunction 
as  for  an  infringement.  Lane  eft  Bodley  Co.  v.  Locke,  150  tf .  S.  1»8 ;  Shiras, 
v.,  1893. 

256.  Laches-^When  not  a  Bar. — ^Where  the  owners  of  a  patent  bring  suit 
against  an  infringer  in  proper  time,  no  other  infringer  can  complain  that  the 
owner  was  guilty  of  laches  in  not  bringing  suit  against  him  prior  to  the  de- 
cision of  the  first  suit  for  infringement — wliich  was  a  long  and  costly  litiga- 
tion and  of  which  he  knew.  He  enters  upon  the  business  with  an  under- 
standing of  its  risks.  Saucer-Man.  Elec.  Light  Co.  v.  Edi»(m  Eke.  Light 
Co.,  11 XJ.  s.  App.  712  (2d  Cir.) ;  Per  Cur.,  1892. 

LllJt  G^if^Mf^M^JE'^^i'  ^^Jl^^-  ^<>"**s  ^^'  ^^^^  Co.,  67  F.  R.  644, 6tt,  647 ;  BdisoB  Sec 
ugnt  ^o.  V.  Mt.  Morris  Elec  Light  Co.,  58  F.  R.  676. 
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355.  Must  be  Prosecuted  with  Due  Diligence.— When  plaintiff  delays  for 
fourteen  years  to  bring  suit  on  a  promise  not  to  infringe,  his  financial  in- 
ability will  not  excuse  laches.  Leggett  v.  Standard  Ou  Co»,  149  U.  S.  287  ; 
Jacxson,  J.,  1898. 

257.  Adverse  Claim  of  Third  Party.— Claim  of  infringement  of  patent  by 
third  party  is  no  defence  in  an  action  for  purchase  price  when  vendee  retains 
full  use  and  enjoyment,  and  remains  m  undisturbed  possession  thereof. 
Consumers*  Qas  Co.  v.  American  Electric  Co,,  8  U.  S.  App.  Ill  (SdCir.); 
AcHESON,  J.,  1892. 
See  Electric  Dynamo  Co.  ▼.  The  Electron,  66  F.  R.  80B. 

358.  Bight  of  ABsignee  in  Bankruptcy.— An  infringer  of  a  patent  cannot 
set  up  the  right  oi  the  assignee  in  bankruptcy  of  the  patentee  to  the  patent, 
as  against  a  title  to  the  patent  from  the  bankrupt  acquired  with  the  consent 
of  such  assignee.  Sessions  v.  Romadka  ;  Romadka  t.  Sessions,  145  U.  S.  29 ; 
Brown,  J.  (Harlan,  J.,  Dist.),  1892. 

259.  Officers  and  Agents  of  U.  S.  are  Liable  for.— Officers  or  agents  of 
the  United  States,  although  acting  under  order  of  the  United  States,  are  per- 
sonally liable  to  be  sued  for  their  own  infringement  of  a  patent.  Belknap  v. 
Sehild,  161  U.  S.  10 ;  Gray,  J.  (Harlan,  Field,  JJ.,  Dist.),  1896. 

260.  Defence  of  Prior  Use. — ^A  defence,  after  a  patent  has  been  repeatedly 
sustained  by  the  courts,  that  it  was  in  all  essential  features  the  same  as  an 
unpatented  device  existing  before  the  patent,  is  late  and  should  be  cautiously 
received.  Crump  v.  Edison  Electric  Light  Co,,  28  U.  S.  App.  825  (3d  Cir.); 
Wales,  J.,  1895. 

261.  Instructions  to  Jury  as  to  Weight  of.— If  the  jury  are  properly  in- 
structed as  to  the  weight  they  should  give  the  evidence,  it  is  not  error  to  re- 
fuse to  instruct  them  that  certain  parts  are  to  be  considered  as  **  important,*' 
*•  main,"  **  material,*' and  **  controlling."  Brickill  v.  Baltimore,  8  U.  S.  App. 
503  (4th  Cir.) ;  GOFF,  J.,  1894. 

6.  Practice,  262-275. 

262*  When  Federal  Court  has  Jurisdiction  over  Bemedy  at  Law.— 
Where  one  has  a  license  to  use  an  invention  and  does  not  deny  the  validity 
of  the  patent,  the  remedy  is  by  an  action  at  law,  and,  if  no  diversity  of 
citizenship  stppears,  the  Federal  court  has  no  jurisdiction.  Keyes  v.  Eureka 
Consolidatea  Mining  Co.,  158  U.  S.  150  ;  Fuller,  C.  J.,  1895. 

264.  Comity  among^  Circuit  Courts.— Where  a  claim  has  been  twice  before 
the  Circuit  Court  m  one  district,  and  the  same  question  is  afterwards  raised 
before  a  circuit  court  in  another  district,  the  latter  may  accept  the  prior  de- 
cision as  determinate  of  the  effect  of  the  evidence  upon  which  it  is  based, 
and  confine  its  investigation  to  the  additional  evidence  introduced.  But  the 
Circuit  Court  of  Appeals  may  examine  the  whole  record,  and  pass  upon  the 
entire  question,  irrespective  of  prior  decisions  of  any  of  the  circuit  courts. 
Wa7uimaker\.  Enterprise  Mfg,  Co,,  8  U.  S.  App.  414  (3d  Cir.) ;  Dallas,  J., 
1893. 

265.  Answer — ^When  Taken  as  True. — Where  there  is  no  evidence  in  the 
record  that  the  appellee's  machine  was  ever  made,  but  where  the  bill  alleges 
that  it  wa3  and  the  answer  says  it  was  not,  the  answer  is  to  be  taken  as  cor- 
rect. But  this,  standing  alone,  falls  far  short  of  answering  as  an  equivalent 
for  the  general  proposition  of  the  appellant  that  the  machine  is  inoperative. 
Packard  v.  Lacing  Stud  Co,,  33  U.  S.  App.  306  (1st  Cir.);  Putnam,  J.,  1895. 

266.  Question  of  Validity  Baised  by  Demurrer.— Letters  patent  308,095, 
for  a  grain-transferring  apparatus,  being  wholly  void  upon  their  face  for 
want  of  patentable  novelty  and  invention,  the  question  of  their  validity  m^ 
be  raised  on  demurrer,  and  the  case  may  be  determined  on  the  issue  so  formed. 
Richards  v.  Chase  Elevator  Co.,  158  U.  S.  299 ;  Brown,  J.,  1895. 

267.  Province  of  Court  and  Jury. — In  jury  trials  for  the  infringement  of 
letters  patent,  it  is  the  province  of  the  court,  when  the  defence  denies  that 
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the  invention  used  by  the  defendant  is  identical  with  that  included  in  the 
plaintiff's  patent,  to  define  the  patented  invention  as  indicated  by  the  lan- 
guage of  tne  claims  ;  and  it  is  the  province  of  the  jury  to  determine  whether 
the  mvention  so  defined  covers  the  art  or  article  employed  by  the  defendant. 
Coupe  V.  Boyer,  155  U.  S.  5ft5;  Shtras,  J.,  1895. 

268.  Instruction  of  the  Coiirt. — If,  upon  the  state  of  the  art  as  shown  to 
exist  by  prior  patents,  and  upon  a  comparison  of  older  devices  with  the  pat- 
ent sued  on  in  an  action  for  infringement,  it  appears  that  the  patented  cUums 
are  not  novel,  it  becomes  the  duty  of  the  court  to  so  instruct  the  jurv. 
Market  Street  Cable  Ry.  Co,  v.  Bowley,  155  U.  S.  621 ;  Sbiras,  J.,  1895. 

269.  Abandonment— How  Raised  as  Issue.— The  respondent  in  a  bill  for 
infringement  cannot  raise  the  issue  of  abandonment  of  application  for  the 
patent  in  suit  without  specific  averments  to  that  effect ;  and  a  denial  of  in- 
formation or  belief  as  to  whether  the  letters  patent  were  issued  in  the  form 
of  law  is  not  sufficient  to  raise  it.  Western  Elec.  Co,  v.  Sperry  Elec  Co.  (i), 
18  U.  S.  App.  177  (7th  Cir.);  Woods,  J.,  1893. 

See  Barnes  Automatic  Sprinkler  Co.  t.  Walworth  Mfg.  Co.,  60  F.  R.  606. 

270.  Where  Patent  Expires  before  Suit.— Where  patents  expired  before 
the  suit  was  commenced,  thev  afforded  no  basis  for  equitable  relief.  Where 
they  expired  just  after  the  filing  of  the  ori^nal  bill,  out  before  the  return 
day  of  tne  subpoBna,  it  is  within  the  discretion  of  the  court  to  dismiss  the 
bill  for  want  of  equity.  RriaseU  v.  Kern,  34  U.  S.  App.  90 (7th  Cir.) ;  Woods, 
J.,  1895. 

271.  Patentee  is  Estopped  to  set  up  Error  in  Allegations.— A  patentee 
who  sells  his  patent  is,  when  sued  for  infringement  by  one  who  derives  his 
title  under  the  assignment,  as  much  barred  from  setting  up  that  his  all^a- 
tions  in  the  specifications  of  his  patent  are  merely  erroneous  as  that  they 
are  wilfully  false.  Babcock  v.  Clarkson,  21  U.  S.  App.  443  (1st  Cir.)  ;  Put- 
nam, J.,  1894. 

272.  Estoppel  of  Patentee— Waiver  of.— The  estoppel  of  a  patentee  who 
sells  his  patent  for  a  valuable  consideration  to  set  up  that  his  allegations  in 
the  specification  of  his  patent  are  merely  erroneous,  as  that  they  are  wilfully 
false,  is  not  waived  by  the  fact  that  the  assignee  fails  to  anticipate  such  defence 
in  his  bill  or  to  except  to  the  answer  which  sets  it  up.  Woodward  v.  Boston 
Lasting  Machine  Co,  (^),  21  U.  S.  App.  463  (1st  Cir.) ;  Per  Cur.,  1894. 

273.  Rule  33  Applied. — In  a  suit  in  equity  for  the  alleged  infringement  of 
letters  patent,  the  manufacturers  of  tne  alleged  infringing  article,  who  had 
assumed  the  defence  of  the  suit  under  a  formal  contract  with  the  nominal 
defendants,  by  the  terms  of  which  they  agreed  to  carry  on  its  defence  to 
*'  final  judgment,"  took  an  appeal  to  this  court.  On  motion  to  dismiis  the 
appeal,  hela,  the  appeal  was  properly  taken,  and  also  seasonably  taken  under 
rule  33  of  this  court.  Andrews  v.  Thum,  21  U.  S.  App.  459  (Ist  Cir.) ;  Put- 
nam, J.,  1894. 

274.  Costs  on  Appeal. — The  patent  in  suit  contained  eighteen  claims  and  the 
prayers  of  the  bill  related  to  the  patent  as  a  whole.  The  decree  below  di- 
rected that  an  injunction  issue  **  according  to  the  prayer  of  the  biU,"  although 
only  claims  2  and  13  were  in  issue.  In  a  patent  cause,  a  decree  should  not 
be  broader  than  the  findings  of  the  court.  As  the  drawing  out  a  proper  de- 
cree rests  on  the  solicitors,  the  court  refused,  as  the  appellant  had  assigned 
no  error  on  account  of  the  before-mentioned  irregularity,  to  award  costs  to 
either  party.  Shute  v.  Novelty  Sewing  Machine  Co,,  21  U.  S.  App.  53S 
(1st  Cir.);  Putnam,  J.,  1894. 

276.  Costs  on  Appeal.— Last  case  followed  in  Blair  Camera  Co,  v.  East- 
man  Co.,  21  XJ.  S.  App.  574  (Ist  Cir.)  ;  Per  Cur.,  1894. 

6.  AccouNTiNO,  276-278. 

276.    When  Conclusions  of  Master  will  be  Reversed.— The  Supi^me 

i^ourt  will  not  reverse  the  conclusions  of  the  master,  susta-ined  by  the  court 
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below,  upon  the  extent  of  the  infringement  of  a  patent,  when  the  evidence 
is  conflicting,  unless  some  obvious  error  or  mistake  is  pointed  out.  Warren 
V.  Keep,  155  U.  S.  265  ;  Shi&as,  J.,  1894. 

277.  Interest— When  Allowed. — Interest  on  the  amount  judicially  ascer- 
tained to  be  due  the  plaintiff  is  allowed  from  the  date  of  the  filing  of  the 
master's  report.  Crosby  Steam  Oauge  <&  Valve  Co.  v.  Consolidated  Safety 
Valve  Co,,  141  U.  S.  441  ;  Blatchpord,  J.,  1891. 

278.  Apportionment  of  Interest.— In  estimating  the  profits  from  the  unlaw- 
ful manufacture  and  sale  of  a  patented  invention,  the  infringer  is  not  allowed 
interest  on  the  capital  invested  in  the  plant,  unless  it  appears  that  the  plant 
was  used  solely  for  the  manufacture  of  the  patented  article,  or  tile  evidence 
be  such  as  to  enable  the  master  to  apportion  the  interest  between  the  several 
kinds  of  business.    Sedtmry  v.  Am  jEnde,  152  U.  S.  561 ;  Shirab,  J.,  1894. 

7.  Damages,  279-295. 

279.  Meastire  of  Damages.— Where  the  plaintiff  has  suffered  no  damages  in 
addition  to  the  profits  to  be  assessed  against  the  defendant,  it  is  immaterial 
whether  or  not  the  plaintiff  himself  used  the  patented  invention.  Crosby 
Steam  Oauge  <fe  Valve  Co.  v.  Consolidated  Safety  Valve  Co.,  141  U.  S.  441 ; 

BULTCHFORD,  J.,  1891. 

280.  Measure  of  Damages.— When  a  patented  invention  is  infringed  by  its 
use  upon  another  article,  and  there  is  no  established  royalty  by  which  to 
measure  the  damages,  they  may  be  ascertained  by  finding  the  difference 
between  the  cost  of  the  patented  article  and  the  cost  of  the  article  which  it 
displaces.  Sessions  v.  JRom/idka ;  Romadka  v.  Sessions,  145  U.  S.  29 ;  Brown, 
J.,  (Harlan,  J.,  Dist.),  1892. 

281 .  How  Measured— Advantages.— In  estimating  the  damages  to  a  patentee 
from  an  infringement  of  his  patent,  the  advantage  to  the  infringer  of  using 
the  article  in  question  as  compared  with  any  other  means  of  obtaining  simi- 
lar results,  and  the  cost  and  saving  as  compared  with  the  cost  and  saving  of 
using  other  articles  are  to  be  considered.  BrickiU  v.  Baltimore,  8  U.  S.  App. 
503  (4th  Cir.);  GOFP,  J.,  1894. 

282.  Profits  as  Damages. — ^Upon  an  accounting  for  infringement  commenced 
before  the  filing  of  the  bill,  and  continued  afterwards,  the  complainant  is 
entitled  to  recover  the  profits  derived  bv  the  defendant  from  his  infringe- 
ment to  the  date  of  the  accounting.  The  practice  saves  a  multiplicity  of 
suits,  time,  and  expense.  Freund  v.  Untermeyer,  20  U.  S.  App.  82  (2d  Cir.) ; 
SmPMAN,  J.,  1893. 

88B.  Pro*flts  as  Damages.— Where  the  entire  value  of  the  defendant's  article 
in  the  market  is  attributable  to  the  patented  feature  of  the  plaintiff's  article, 
the  plaintiff  is  entitled  to  recover  the  entire  profit  made  oy  the  defendant 
from  making  and  selling  his  article.  CrosHyy  Steam  Oauge  d:  Valve  Co,  v. 
Consolidated  Safety  Valve  Co.,  141  U.  S.  441 ;  Blatchpord,  J.,  1891. 
See  Moeher  y.  Joyce,  51 F.  R.  441 ;  Sayre  y.  Scott,  65  F.  R.  971. 

884.  Profits  as  Damages— How  Measured.— In  an  infringement  suit,  in 
estimating  the  profits  the  defendant  has  made  by  the  use  of  the  plaintiff's 
device,  where  such  device  is  a  mere  improvement  upon  what  was  known 
before  and  was  open  to  the  defendant  to  use,  the  plaintiff  is  limited  to  such 
profits  as  have  arisen  from  the  use  of  the  improvement  over  what  the  de- 
fendant might  have  made  by  the  use  of  that  or  other  devices  without  such 
improvements.  McCreary  v.  Pennsylvania  Canal  Co. ,  141 U.  S.  459 ;  Brown, 
J.,  1891. 

885.  Part  Profits  as  Damages.— A  patentee  of  an  improvement  simply  in  a 
machine  cannot  recover  as  damages  all  the  profits  derived  from  the  Kile  of 
machines  infringing  his  patent,  unless  he  snows  bv  satisfactory  proof  that 
such  machines  derive  their  whole  commercial  value  from  the  use  of  his 
patented  improvement ;  and  he  is  entitled  to  only  nominal  damages  if  he 
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does  not  give  reliable  ayidence  tending  to  separate  the  profits  due  to  the 
Infringed  improvement  from  those  derived  from  unpatented  featiiree. 
Mosher  v.  Joyce,  6  U.  S.  App.  107  (6th  Cir.);  Jackson,  J.,  1892. 

286.  What  Profits  Measure  Damages.— In  a  suit  in  equity  for  infringe- 
ment of  a  patent,  the  defendants  are  liable  to  account  for  such  profits  only 
as  have  accrued  to  themselves  from  the  use  of  the  invention.  Belknap  v. 
SchUd,  161  U.  S.  10 ;  Gray,  J.  (Harlan,  Field,  JJ.,  Dist.),  1896. 

287.  Damages  Apportioned  to  Profits  trom  Part  Infringed.— As  a  patent 
for  stove  grates  is  a  patent  for  a  particular  part  of  an  existing  machine,  it  is 
necessary,  iu  order  to  establish  a  claim  for  substantial  damages  for  infringe- 
ment, to  show  what  portion  of  the  profits  is  due  to  the  stove  grates  so  used. 
Warren  v.  Keep,  155  U.  S.  265 ;  Shiras,  J.,  1894. 

288.  Somewhat  within  Discretion  of  the  Court.— The  allowance  of 
damages,  under  the  statute,  to  the  plaintiff  in  suit  for  the  infringment  of 
letters  patent  rests  somewhat  in  the  discretion  of  the  court  below,  and  its 
finding  on  this  point  will  not  be  disturbed  unless  the  evidence  cleariy 
demands  it.    Topliff  v.  Topliff  et  al.,  145  U.  S.  156 ;  Brown,  J.,  1892. 

289.  At  Law  and  at  Equity— Distingnished.— The  measure  of  recovery  in 
a  suit  in  equity  for  such  infringement  is  the  gains  and  profits  made  by  the 
infringer,  and  such  further  damage  as  the  proof  ^ows  that  the  complain- 
ant sustained  in  addition  to  such  gains  and  profits ;  but  at  law  damages  are 
measured  only  by  the  extent  of  the  plaintiff's  loss,  as  proved  b^  the  evidence, 
and  when  no  license  fee  appears,  no  impairment  of  the  plaintiff's  market,  no 
damages  of  any  kind,  the  jury  should  be  instructed,  if  they  find  for  the 

glaintiffs,  to  find  nominal  damages  only.     Coupe  v.  Royer.  155  U.  S.  565 ; 
HIRAS,  J.,  1895. 

290.  Nominal  Damages— When  Proper.— When  the  infringed  device  was  a 
portion  only  of  the  defendant's  machme,  in  theabsenceof  proof  to  show  how 
much  of  the  profit  was  due  to  other  patents  which  the  defendant's  machine 
embraced,  the  complainant  is  entitled  to  nominal  damages  only.  Keystone 
Mfg,  Co.  V.  Adavfis,  151  U.  S.  139 ;  Shiras,  J.,  1894. 

291.  No  Deductions  f^om,  for  Losses. — Losses  incurred  by  the  defendant 
through  his  wrongful  invasion  of  the  ^tent  cannot  be  deducted  from  the 
compensation  which  the  plaintiff  is  entitled  to  receive.  Crosby  Steam  Gauge 
A  Valve  Co,  v.  Consolidated  Safety  Valve  Co.,  141  U.  S.  441 ;  Blatchford, 
J.,  1891. 

Claims  of  the  defendant  for  clerk  hire,  aeliincr,  expenses,  rent,  and  insurance  are  properly 
denied.    Sayre  v.  Scott,  56  F.  R,  071. 

292.  Costs  without  Damages. — Where,  in  an  action  for  the  infringement  of 
three  letters  patent  in  the  court  below,  all  three  are  held  valid,  but  the  enture 
amount  of  damages  awarded  was  credited  to  one  patent,  and  afterwards  in 
the  appellate  court  that  one  patent  was  held  invalid,  the  complainant  was 
allowed  his  costs  of  the  suit  but  got  no  damages.  RUey  v.  Jacxson,  15  U.  S. 
App.  108  (9th  Cir.);  Hanford,  J.,  1898. 

293.  Conditions  Precedent  to  Recovery  .—-A  patentee  of  an  invention  can- 
not in  a  suit  for  infringement  recover  damages  under  §  ^KM),  Rev.  Stat'.^ora 
penalty  imposed  by  act  of  Feb.  4,  1887,  c.  105,  without  alleging  and  proving 
either  that  the  patented  articles  made  and  sold  by  him,  or  the  package  con- 
taining them,  were  marked  *'  patented,"  or  else  that  he  gave  notice  to  the 
defendants  of  his  patent  and  of  their  infrine:ement.  Dutdap  v.  SchofiM, 
153  U.  S.  244  ;  Gray,  J.,  1894. 

204.  No  Good  Grounds  Shown,  Equity  -will  Leave  Party  to  his 
Action  at  Law  for  Damages.— In  a  suit  in  equity  for  infringement  of  a 
patent,  if  no  ground  is  shown  for  eqtdtable  relief,  by  injunction,  by  account 
of  profits,  or  otherwise,  the  plaintiff  should  be  left  to  his  action  at  law  for 
damages.  Belknap  v.  Schild,  161  U.  S.  10;  Gray,  J.  (Harlan,  Field,  JJ., 
Lnsbmjf  1896. 

295.  Burden  of  Proving  Damages.— A  party  cannot  recover  as  damages 
the  profits  to  be  derived  from  the  manufacture  of  the  whole  of  a  machine. 
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when  only  a  portion  of  the  same  contains  a  patented  feature  ;  and  the  burden 
of  proving  damages  for  the  infringement  of  a  patent  is  on  the  plaintiff,  to  be 
proved  by  competent  evidence.  Hunt  Bros.  Fruit  Packing  Co,  v,  Cassidy, 
7  U.  S.  App.  424  (8th  Cir.) ;  Knowles,  J.,  1892. 

8.  Injunction,  296-S21. 
A.  When  Granted. 

296.  Is  a  Matter  of  Disoretion.— The  Circuit  Court,  on  motion  for  a  pre- 
liminary injunction  in  a  patent  suit,  regarded  the  defendants  as  virtually 
enjoined  by  a  circuit  court  of  another  circuit  from  infringing  the  same 
letters  patent  sued  on  and  determined  that  defendants  should  be  held  under  in- 
junction till  final  hearing.  On  appeal  to  Circuit  Court  of  Appeals,  field,  that 
the  discretionarv  power  of  the  Circuit  Court  was  fairly  exercised,  and  should 
not  be  disturbed.  Consolidated  Electric  Storage  Co,  v.  Accumulator  Co,,  8 
U.  S.  App.  579  (3d  Cir.);  Acheson,  J.,  1893. 

The  Circuit  Court  of  Appeals  is  not  called  upon  to  decide  as  to  the  validity  and  infringe- 
ment of  a  patent  further  than  to  inquire  whether  the  order  coinplalned  of  was  an  improvident 
exercise  of  a  legal  discretion  on  the  part  of  the  Circuit  Court.  Davis  Electrical  Works  v.  Edison 
E.  L.  Co.,  eo  F.  K.  277. 

297.  drouit  Court  may  Grant  Preliminary.— It  is  within  the  limits  of  the 
discretion  of  the  Circuit  Court  to  grant  a  preliminary  injunction  in  a  patent 
suit ;  and  the  Circuit  Court  of  Appeals  will  not  pass  upon  the  question 
whether  it  could  or  could  not  make  a  final  decision  as  to  the  validity  of  the 
patents  in  suit  or  the  infringement  thereof.  Davis  Electrical  Works  v. 
Edison  Electric  Light  Co,,  21  U.  S.  App.  74  (1st  Cir.);  Putnam,  J.,  1894. 

296.  Will  be  Granted  to  Restrain  an  Eguiyalent.— With  respect  to  the 
infringement  of  primary  patents,  the  rule  is  that  the  patentee,  who  has  by 
the  success  of  his  patent  pointed  out  the  combination  of  f imctions  needed  to 
reach  the  new  result  and  has  claimed  the  combination  of  mechanical  parts 
performing  those  functions,  may  enjoin  the  use  of  another  machine  produc- 
ing the  same  result  when  the  seconcl  machine  differs  from  the  first  only  in  a 
soDstitution  for  parts  or  elements  in  the  patented  device  of  parts  or  elements 
which,  although  different  in  form  and  kmd,  perform  the  same  functions  in 
substantially  the  same  way.  It  may  be  that  the  substituted  parts  are  well- 
known  equivalents  of  those  shown  in  the  patent,  in  which  case  there  is 
manifestly  no  inventive  faculty  shown ;  or  a  new  part  performing  the  same 
function  more  satisfactorily  may  be  substituted.  In  such  case  a  tributary 
inventor  is  an  infringer  if  he  use  the  whole  device.  McCormick  Harvesting 
Machine  Co,  v.  C.  AtUtman  A  Co,,S7  U.  S.  App.  299(6th  Cir.) ;  Taft,  J.,  1895. 

299.  ICay  be  had  by  Assignee. — An  injunction  may  be  had  by  the  assignee 
of  a  patent  assigned  **  together  with  all  claims  for  past  infringement,^*  where 
it  appears  that  the  alleged  infringer  has,  prior  to  the  assignment,  sold 
articles  that  infringed  the  patents,  though  he  nas  not  sold  any  since  about  a 
month  before  the  assignment,  and  alleges  that  he  does  not  intend  to  sell  any 
more ;  but  still  has  such  articles  on  hand,  catalogued  for  sale,  and  asserts  in 
his  answer  that  he  has  a  right  to  sell  them.  Henzd  v.  Cal,  Electrical  Works, 
7  U.  S.  App.  230  (9th  Cir.) ;  McKenna,  J.,  1892. 

800.  Equity  will  Seek  to  do  Substantial  Justice.— A  court  of  equity 
neea  not  cause  an  infringer,  who  is  a  user,  to  suffer  a  pecuniary  calamity 
which  ruins  him  and  is  far  out  of  proportion  to  the  benefit  which  the  owner 
of  the  patent  would  otherwise  be  entitled  to  receive.  But  where  an  exclu- 
sive licensee  who  has  made  a  large  pecimiary  investment  upon  its  confidence 
in  the  strength  and  validity  of  a  patent  has  an  imposing  equity  to  protection 
by  the  courts  as  against  a  competing  infringer  who  has  sold  and  used  articles 
declared,  after  extensive  litigation,  to  be  the  exclusive  property  of  the  owner 
and  licensee,  an  injunction  will  issue  to  protect  the  eauities  of  both  parties, 
with  leave  to  renew  the  motion  at  any  time.  Mount  Morris  Elec,  L,  Co,  v. 
Edison  Elec.  Light  Co, ;  United  Elec.  Light  dt  Pmoer  Co,  v.  Edison  Elec.  L, 
Co,,  20  U.  S.  App.  Ill  (2d  Cir.);  Shipman,  J.,  1893. 
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801.  Prior  Act  will  not  Deprive  Complainant  of  his  Equity.— The 
owner  of  a  patent  was  entitled  by  the  patent  laws  to  a  monopoly,  for  the 
term  of  the  patent,  of  the  manufacture  of  the  patented  articles.  Held,  that 
he  did  not  lose  the  right  merely  because  he  may  have  joined  in  a  combination 
wliich,  when  judicially  examined  in  the  proper  forum,  may  be  held  to  be 
unlawful.  He  is  entitled  to  an  injunction  pendente  lite  in  a  suDsequent  action 
against  substantially  the  same  persons  for  further  infringement.  Savsper- 
Man  Co,  v.  Edison  £.  Co.,  11  U.  S.  App.  712  (3d  Cir.) ;  Per  Cur,,  1892. 


Bawyer-Sfan  Co.  t.  Edison  is  referred  to  in  Edison  Elec.  Light  Co.  t.  Elec.  Mfg.  Co.,  67  F.  R.  61* 
Ediflon  Elec.  L.  Co.  t.  Philadelphia  Trust  Safe  Deposit  Co.,  60  F.  R.  806  ;  Electric  M.  Co.  ▼.  Ediso 
E.  L.  Co.,  61  F.  R.  886 ;  Philadelphia  T.  8.  D.  &  In&  Co.  v.  Edison  Elec.  L.  Co.,  66  F.  R.  658. 


802.  When  Granted  to  Bestrain  Infringement.— On  an  application  for  a 
preliminary  injunction  to  restrain  the  infringement  of  a  patent  for  improve- 
ments in  filtering  compounds,  it  appeared  that  the  complainant  had  an  un- 
doubted title  to  the  patent,  and  used  it  for  about  six  years  before  the  bring- 
ing of  the  suit,  which  circumstance  authorized  the  issuance  of  preliminary 
injunction  in  the  absence  of  clear  proof  of  validity.  Blount  v.  SocieteAno- 
nyme  du  FUtre  Cliamberland  Systeme  Pasteur ,  6  TJ.  S.  App.  835  (6th  Cir.)^ 
Jackson,  J.,  1892. 

A  prior  adjudication  sustaining  the  patent  Is  not  an  absolute  prerequisite  to  granting  a  pre- 
liminary in  Junction ;  title  to  it  maybe  made  to  appear  otherwise  than  by  judgment  or  decree. 
Cary  Mfg.  Co.  v.  De  Haven,  58  F.  R.  787 ;  Davis  Elec.  W.  et  al.  v.  Edison  E,  L.  Co.,  60  F.  R.  277 ; 
Jensen  v.  Norton,  64  F.  R.  064 ;  Dreutzer  v.  Frankfort  Land  Co.,  66  F.  R.  645. 

808.  Must  be  Based  upon  Proper  Claim.— In  construing  letters  patent 
for  **  improvements  in  saws,"  until  the  patent  in  suit  can  be  so  limited  as  to 
cover  only  a  band-saw  or  a  hack-saw,  the  bill  for  infringement  will  not  lie. 
Thmnpson  v.  Jennings,  35  U.  S.  App.  842  (2d  Cir.) ;  Per  Cur.,  1895. 

804.  May  be  Granted  in  Lieu  of  Bond.— A  preliminary  injunction  was 
granted  to  restrain  the  defendant  from  infringing  upon  a  patent  until  further 
order  of  the  court.  On  appeal  it  was  held  that  tne  injunction  be  granted  un- 
less the  defendant  gave  bond  to  pay  all  damages  which  might  be  awarded  to 
the  complainant  from  the  defendant  by  reason  of  the  manufacture  of  the 
patented  article  after  the  giving  of  the  bond.  Duplex  Printing  Press  Co.  v. 
Campbell  Printing  Press  SMfg.  Co,  87  U.  S.  App.  350  (2d  Cir.) ;  Taft,  J..  1895. 

805.  Former  Adjudication— When  no  Bar  to  Initmction.— When  the  va- 
lidity of  a  patent  has  been  sustained  by  prior  adjudication,  and  where  a  new 
defence  is  mterposed,  the  defence  must  oe  so  convincing  that  the  court  con- 
cludes that  if  it  had  been  presented  at  the  former  hearing,  a  different  con- 
clusion would  have  been  reached.  The  prior  adjudications  are  to  have 
weight  in  determining  whether  to  grant  a  preliminary  injunction.  BSedric 
Mfg,  Co.Y.  Edison  Elec.  Light  Co. ,  18  U.  S.  App.  037  (7th  Cir.);  Jenkins,  J.,  1894. 

See  Philadelphia  Trust  S.  D.  &  Ina.  Co.  ▼.  Edison  Elec.  L.  Co.,  es  F.  R.  568. 

806.  Iiaohes  no  Bar  to. — ^An  injunction  should  not  be  refused  upon  any 
theory  of  laches  or  equitable  estoppel,  by  reason  of  undue  delay  in  oringing 
suit,  or  acquiescence  in  known  infringements.  U.  S.  Electric  Lighting  Ox 
V.  The  Edison  Elec.  Light  Co.,  11  U.  S.  App.  1  (2d  Cir.) ;  Laoombe,  J-,  1892. 

See  Edison  E.  L.  Co.  t.  Mt.  MonisE.  L.  Co.,67F.  R.644;  Edison  E.  L.  Oo.  ▼.  Mt  Moms £.  L. 
Co.,  68  F.  R.  674. 

808.  Pendente  Lite,  made  Permanent.—Thongh  the  respondents  have 
ceased  to  manufacture  the  infringing  device  in  the  same  district,  if  they 
are  still  in  thp  same  business  elsewhere  an  injunction  may  be  made  perma- 
nent. Braddock  Glass  Co.,  Ltd.,  v.  Macbeth,  28  U.  S.  App.  99  (8d  Cir.) ;  Dal- 
las, J.,  1894. 

B.  When  Refused. 

*^-    Preliminary  Injunction  will  not  be  Granted  in  Doubtftd  Cases. 

— ^The  (question  whether  a  certain  apparatus  is  an  infringement  of  a  given 
patent  is  too  doubtful  to  be  resolved  in  favor  of  complainant  upon  a  motion 
for  a  preliminary  injunction,  and  should  be  reserved  for  disposition  upon  tbe 
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final  hearing  of  the  cause.    JV.  Y,  Air  Brake  Co,  v.  Westinghcmae  Co,,  89 
U.  S.  App.  373  (2d  Cir.) ;  Pee  Cub.,  1895. 

310.  Not  G-ranted  unless  Public  Accjtuiescenoe  be  Shown.— Where  the 
evidence  does  not  show  public  ac<}uiescence  as  to  the  validity  of  a  patent, 
an  injunction  to  restrain  the  infringement  thereof  will  not  be  granted. 
Oeorge  Ertel  Co.  v.  StaJU  {S),  24  U.  S.  App.  567  (7th  Cir.) ;  Jenkins,  J., 
1895. 

311.  Not  Granted  Against  Officer  of  United  States.— Where  a  United 
States  naval  officer  used  in  the  manufacture  of  ordnance  for  the  navy  a  pat- 
ented device  without  the  consent  of  the  owner  of  the  patents,  the  latter 
was  not  entitled  to  an  injunction  and  accounting  in  equity,  where  the 
effect  of  the  injunction  would  be  to  prevent  the  enforcement  of  laws  of  the 
United  States,  the  enforcement  of  which  was  of  national  importance  and 
for  the  national  welfare.  Plaintiff's  remedy  was  either  in  an  action  against 
the  United  States  in  the  Court  of  Claims  or  oy  application  to  Congress  lor  an 
appropriation.    Dcuhiell  v.  Orosvenor^  25  U.  S.  App.  227  (4th  Cir.) ;  Gopf, 

812.  As  Afi^oted  by  Financial  Ability  of  Infringer.- A  preliminary  in- 
junction to  restrain  an  alleged  infringement  of  a  patent  should  not  be 
granted,  where  the  financial  ability  of  the  alleged  infringers  cannot  be 
shown  to  be  such  tliat  the  complainants  could  not  be  compensated  in  dam- 
ages, and  where  the  proof  of  complainant's  title  is  not  free  from  doubt. 
i^andard  Elevator  Co,  v.  Crane  Elevator  Co,,  9  U.  S.  App.  656  (7th  Cir.) ; 
Jenkins,  J.,  1893. 

See  Electric  Mfg.  Co.  et  aL  v.  Edison  Elec.  L.  Co.  et  al.,  61  F.  R.  885. 

813.  Laches  will  Deprive  of  Bight  to.— An  unexplained  delay  to  bring  an 
action  for  the  use  oi  a  patent,  when  complainant  has  Icnowledge  of  its  use 
for  seventeen  years,  is  such  laches  as  will  prevent  the  issuance  of  a  prelimi- 
nary injunction.  Keyes  v.  Eureka  Consolidated  Mining  Co.,  158  U.  S.  150; 
FULI^ER,  C.  J.,  1895. 

314.  In  case  of  Expired  Patent.— An  injunction  to  restrain  the  infringe- 
ment of  letters  patent,  although  prayed  for  several  months  prior  to  the  ex- 
piration of  the  patent,  had  not  been  granted  at  the  time  of  the  lapse  thereof, 
and  thereafter,  upon  the  issue  bein^  raised  as  to  the  jurisdiction  of  the  court, 
it  was  held  that  the  latter  still  retained  its  jurisdiction.  Boss  v.  Ft.  Wayne 
(i),  24  U.  S.  App.  113  (7th  Or.) ;  Woods,  J.,  1894. 

C.  Dissolution  op. 

815.  Dissolved  by  Expiration  of  Patent.- Where,  pending  an  appeal,  a 
patent  expires,  that  fact,  ipso  facto,  dissolves  the  injunction  and  leaves  noth- 
ing on  which  the  appellate  court  can  pass,  and  hence  the  appeal  will  be  dis- 
missed. Oamewell  Fire  Alarm-Tel.  Co.  v.  Municipal  Signal  Co.  (2),  21  U.  S. 
App.  1, 116  (1st  Cir.) ;  Per  Cur.,  1894. 

S17.  Reversed  for  Want  of  Proof.— On  an  appeal  from  an  order  granting  a 
preliminary  injunction  to  restrain  the  infringement  of  letters  patent  it  was 
Keid  that,  as  the  respondent's  device  had  been  patented,the  presumption  that 
it  was  no  infringement  of  the  appellant's  device  had  not  been  overcome  to  a 
sufficient  extent,  and  that,  as  the  respondent's  ability  to  respond  in  damage  if 
so  ordered  had  not  been  questioned,  the  order  granting  an  mjunction  should 
be  reversed.  George  Ertel  Co.  v.  StaM  (i),  24  U.  S.  App.  563  (7th  Cir.)  ; 
Jenkins,  J.,  1895. 

818.  Interlocutory,  may  be  Suspended.— The  affirmance  in  a  circuit  court 
of  appeals  of  a  prelimmary  order  or  interlocutory  decree  granting  an  in- 
junction, does  not  operate  to  deprive  the  Circuit  Court  of  the  power  tempo- 
rarily to  suspend  such  injunction  upon  sufficient  cause  shown  after  prop>er 
notice,  whenever  the  ends  of  justice  call  for  the  exercise  of  such  power. 
U.  S.  Electric  L,  Co.  v.  Edison  E.  L.  Co.  {£),  11  U.  S.  App.  600  (2d  Cir. ) ;  Pkb 
Cub.,  1892. 
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619.  Gives  no  Title  to  Infringing  Articles.— A  iMttpntee  has  no  title  in 
things  made  by  others  in  violation  of  his  patent.  Belknap  v.  Schildf  161 
U.  S.  11 ;  Gray,  J.  (Hablan,  Field,  JJ.,  Dist.),  1896. 

820.  Evidenoe  Neoesciary  to  Sustain  Petition. — An  applicant  for  injunc- 
tion to  restrain  infringements  may  show  that  the  patent  has  been  sustained 
by  the  court,  or  an  otherwise  clear  ri^ht  to  the  writ,  and  a  defence  which 
colors  the  title  of  the  patentee  is  sufficient  to  defeat  the  writ ;  but  when  the 
patent  has  been  established  by  judicial  investigation  the  only  question  open 
is  the  simple  question  of  infringement,  with  the  single  exception  of  new 
evidence  of  sucn  conclusive  character  as  would  have  originally  defeated  the 
patent.  Crump  v.  Edison  Electric  Light  Co.y  28  U.  S.  App.  325  (3d  Cir.); 
WALES,  J.,  1895. 

821.  Benefioial  Interest  of  Intervenor— Bond  to  Same. — ^Where  a  suit 
was  begun  to  restrain  a  railroad  company  from  using  or  transferring  certain 
cars  alleged  to  inf  linge  a  patent,  Jiela,  that  the  court  might  allow  the  owners 
of  the  cars  to  come  in  and  defend,  since  the  use  of  the  cars  might  be  affected 
by  the  decision,  and  bo  the  interveners  had  such  a  beneficial  interest  in  the 
controversv  as  entitled  them  to  come  in.  Held,  also,  that  the  court  might 
require  a  bond  from  the  complainant  to  the  interveners  to  indemnify  them 
aj2;ain8t  all  damages  the^  might  sustain  by  reason  of  the  preliminary  miuno- 
tion  granted  in  the  smt.  Standard  Oil  Co.  of  la.  v.  Southern  Jtac.  Co.,  7 
U.  S.  App.  636  (9th  Cir.);  MORKOW,  J.,  1898. 

X.  PARTICULAR  PATENTS,  322-499. 

822.  d,633~Beis8ue— Grinding  Machine.— Claim  1  of  reissued  letters 
patent  8,633  construed  not  to  be  infringed  by  machine  of  defendant.  Gates 
Iron  Works  v.  Fraser,  9  U.  S.  App.  378  (7th  Cir.) ;  Bunn,  J.,  1893. 

323.  5, 1 84— Reissue— Spaxk-arrester.— Reissued  letters  patent  5,184,  for  an 
improvement  in  spark-arresters,  are  void  for  want  of  patentable  novelty. 
Lehigh  Valley  R.  Co.  v.  Kearney,  158  U.  S.  461 ;  Fltjler,  C.  J.,  1895. 

324.  7,341 — Coal  Screens. — If  there  be  any  invention  in  the  machine  patented 
by  reissued  letters  patent  7,341,  for  improvement  in  coal  screens  and  chutes, 
there  was  no  infringement.  Black  Diamond  CocU  Mining  Co.  v.  Excelsior 
Coal  Co.,  156  U.  S.  611 ;  Brown,  J.,  1895. 

325.  7,861— Com-shellers. — Reissued  letters  patent  7,851,  for  an  improve- 
ment in  cob-carriers  for  corn-shellers,  are  void,  as  being  for  a  different  in- 
vention from  that  described  and  claimed  in  the  original  letters,  specification, 
and  claim.    Eby  v.  King,  158  U.  S.  366 ;  Brown,  J.,  1895. 

326.  7,898— Beissue— Apparatus  for  Carrying  B.  B.  Bails.- The  Gustin 
apparatus  held  void  for  want  of  novelty  in  invention.  Oustin  v.  New  Albany 
Bail  Mill  Co.,  9  U.  S.  App.  301  (7th  Cir.);  Per  Cur.,  1892. 

327.  8,752— Beissue— Boiler  Covering.— Reissue,  for  boiler  covering,  held 
invalid  because  broader  than  the  originaL  American  Heat  Insulating  Co., 
Ltd.,Y.  A.  Johnston  <Sb  Co.,  Ltd.,  8  U.  S.  App.  227  (3d  Cir.) ;  Butler,  J.,  1^2, 

828.  9.129— Beissue.— The  claim  of  reissued  letters  patentNo.  9,129,  foranew 
and  useful  process  of  charging  beer  and  other  liqmds  with  carbonic  acid,  by 
dropping  into  and  through  the  liquid  lumps  of  bicarbonate  of  soda  or  of 
other  alkali,  thereby  causing  the  acid  discharged  from  the  lumps  to  pass 
through  the  entire  column  of  liquid,  is  void  for  want  of  novelty.  It  is  but 
the  application  of  an  old  process  to  a  similar  object,  and  will  not  sustain  a 
patent.    Zinsser  v.  Krueger,  8  U.  8.  App.  1  (3d  Cir.) ;  Wales,  J.,  1891. 

829.  9,414— Hot-air  Engine.— The  Ericson  reissued  patent  9.414,  for  a  hot- 
air  engine,  is  invalid  because  of  a  prior  public  use  of  the  machine.  De 
Lamater  v.  Heath,  20  U.  S.  App.  14  (2d  Cir.) ;  Lacobcbe,  J.,  1893. 

880.  9,616— Pantaloons.— Reissued  letters  patent  9,616,  granted  on  thesui^ 
render  of  letters  patent  178,287,  for  an  improvement  in  pantaloons,  are  void 


PATENTS,   X.  653 

for  want  of  patentable  novelty  in  the  invention  claimed.    Patent  Cloth- 
ing Co.,  Ltd.,  V.  OUwer,  141  U.  S.  560,  1891. 

See  Saunders  ▼.  Allen,  68  F.  R.  100 ;  Dalby  t.  Lynes,  M  F.  tl.  876 ;  Chase  y.  CatUn,  64  F.  R.  7fK) ; 
Dederick  v.  Gardner,  60  F.  R.  06. 

831.  10,361 — Cabinet  Looks.— The  first  claim  under  reissued  letters  patent 
10,861,  for  improvements  in  cabinet  locks,  is  void  because  it  broadens  and 
expands  the  claims  in  the  original  patent,  and  it  does  not  appear  that  there 
there  was  any  accident,  inadvertence,  or  mistake  in  the  specification  and 
claini  of  the  original,  or  tliat  it  was  void  or  imperative  for  any  reason  which 
would  entiUe  the  patentee  to  have  a  reissue.  Corbin  Cabinet  Lock  Co.  v. 
Eagle  Lock  Co.,  150  U.  S.  38 ;  Jackson,  J.,  1898. 

See  Reece  Button  Hole  Mfg.  Co.  v.  Globe  Button  Hole  Mfg.  Co.,  61  F.  R.  060. 

332.  14,373— Lamp  Chimneys.— Letters  patent  14,378,  for  a  *  *  design  for  lamp 
chimneys,"  held  valid  and  to  have  been  infringed.  Braddock  QUus  Co., 
Limited,  v.  Macbeth,  28  U.  S.  App.  99  (3d  Cir.);  Dallas,  J.,  1894. 

383.  10.488— Tag  and  Envelope.- The  reissue  of  June  10, 1884,  No.  10,488, 
by  wliich  the  patent  of  May  8,  1883,  for  a  combined  tag  and  envelope,  with  an 
end  flap  covering  the  side  of  the  envelope,  was  so  enlarged  as  to  include  an 
envelope  with  a  flap  of  any  size  or  shape,  is  void.  Dunham  v.  Dennison  Mfg. 
Co.,  154  U.  S.  103 ;  Gray,  J..  1894. 

384.  10,631— Watches.— Reissued  patent  No.  10,031,  granted  Aug.  4,  1885,  for 
improvement  in  stem- winding  watches,  held  valid  and  infringed  by  defend- 
ants. Columbus  Watch  Co.  v.  Bobbins,  22  U.  S.  App.  601  (6th  Cir.) ;  Tapt, 
J.,  1894. 

335.  10,681— New  Guide  Bail.— Reissued  letters  patent  of  the  United  States 
No.  10,681,  dated  Feb.  2,  1886,  for  an  improvement  in  tramways  for  curves 
and  cable-grips,  the  claim  reading :  **  In  a  cable  railway,  the  main  curve  of 
the  track  and  the  slot,  in  combination  with  the  guide-rail  beneath  and  the 
cable-carrvin^  sheaves  for  carrying  the  cable  around  the  curves,  and  a  grip, 
as  set  forth,"  is  valid  only  as  to  the  new  element  in  it,  viz.,  a  separate  guide- 
rail.  Pacific  Cable  By.  Co.  v.  Consolidated  Piedmont  Cable  Co.,  15  U.  S.  App. 
541  (9th Cir.) ;  Gilbert,  J.,  1894. 

386.  10,806— Beissue  —  Water  Meter.— Reissued  letters  patent  10,806. 
eranted  to  the  National  Meter  Co.,  describes  a  water  meter  with  a  piston 
having  a  side-rocking  movement  and  at  the  same  time  a  rotary  movement  on 
its  owns  axis ;  the  water  meter  used  by  the  Yonkers  Water  Commissioners 
has  no  side-rocking  movement  nor  revolving  piston ;  hence  the  use  of  the 
latter  water  meter  by  the  defendants  does  not  mf ringe  any  of  the  claims  of 
the  reissued  patent  held  by  the  plaintiff.  National  Meter  Co.  v.  Yonkers 
Water  Commissioners,  149  U.  S.  48 ;  Blatchford,  J.,  1893. 

837.    10,834— Beissue— Windmills.— Claims  6,  7,  and  8  of  reissued  letters 

Satent  10,834,  for  improvements  in  windmills,  held  not  to  be  infringed  by  the 
efendants.    Monitor  Mfg.  Co.  v.  Zimmerman  Mfg  Co.,  9  U.  S.  App.  241  (7th 
Cir.);  PerC^R.,  1892. 

888.  10,844— Saddle.— The  saddle,  the  design  for  which  is  protected  by  let- 
ters patent  10,844,  for  an  improved  design  for  saddles,  was  made  by  taking 
the  front  half  of  a  saddle  previously  known  as  the  Granger  tree,  and  the 
rear  half  of  a  saddle  known  as  the  Jenifer  or  McClellan  saddle,  changing 
the  Granger  tree  part  so  as  to  have  a  perpendicular  drop  of  some  inches  at 
the  rear  of  the  pommel  held,  to  produce  a  new  appearance.  Smith  v.  Whit- 
man Saddle  Co.,  148  U.  S.  674 ;  Fuller,  C.  J.,  1893. 

See  Untermeyer  v.  Freund,  66  F.  R.  200 ;  Henderson  v.  Tompkins,  60  F.  R.  7M ;  Eclipse  Mfff. 
Co.  ▼.  Hollaml,  62  F.  R.  468. 

339.  11,158— Bicycle  Tire.— Reissued  letters  patent  No.  11,163,  for  "wheel 
tire  for  cycles  (Dimlop  tire),  held  void  because  the  original  letters  were 
surrendered,  not  to  correct  a  mistake,  but  to  obtain  a  new  patent  covering 
inventions  to  which  the  patentee  had  no  right.  O.  B.  Bidwdl  Cycle  Co,  v. 
Featherstone,  14  U.  S.  App.  632  (2d  Cir.);  Wallace,  J.,  1893. 
See  Westinghouse  v.  New  York  Air-Brake  Co.,  fiO  F.  R.  GOe. 
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340.  13,406 — Chairs. — ^Patent  No.  18,405,  for  improved  chairs,  &  void  for  want 
of  patentable  novelty.  Paine  v.  Snowden,  3  U.  S.  App.  122  (8d  dr.); 
ACHESON,  J.,  1892. 

341.  16,121— Watch  Cases.— Letters  patent  15,121,  issued  July  1, 1884,  for  a 
desi^  for  watch  cases,  is  valid.  Freund  v.  Untermeyer,  20  U.  S.  App.  33  (2d 
Cir.);  Shipman,  J.,  1893. 

842.  18,702— Omamental  Design.— The  composite  impression  produced 
by  patent  No.  18,703  (1888),  for  a  design  for  a  rug,  consisting  mainly  of  a 
grouping  of  Masonic  symbols,  discloses,  under  the  decisions,  sufficient  inven- 
tion to  sustain  the  patent.  Stewart  v.  Smith,  17  U.S.  App.  217 (3d  Cir.); 
Dallas,  J.,  1893. 

843.  68.662— Boot  Shank.— Letters  patent  08,652,  for  **  a  new  and  improved 
shank  for  boots  and  shoes,**  in  view  of  the  prior  state  of  the  art,  is  not  in- 
fringed by  a  shank  made  entirely  of  steel.  Le  Favour  v.  Rice,  21  U.  S.  App. 
377  (Ist  CJir.);  Colt,  J.,  1894. 

344.  77,878— Grain-binder.— Claim  1.  letters  patent  77,878.  "for  a  binding 
arm  capable  of  adjustment  in  the  direction  of  the  length  of  the  grain,  in 
combination  with  an  automatic  twisting  device,  substantially  as  and  for  the 
purposes  described,"  is  not  infringed  by  defendant's  devices  for  securing  the 
stalks  of  grain  into  bundles  bv  passing  around  tiiem  a  band  at  the  middle  of 
the  stalks.  Oordonv.  Warder;  Oomon  \.  Hoover;  Gordon  v.  Champion 
Machine  Co. ;  Cordon  v.  Wliiteley,  150  U.  S.  47  ;  Shiras,  J.,  1893. 

While  certain  prior  patents  may  not  strictly  anticipate,  yet  they  may  aid  to  create  such  a 
state  or  condition  of  the  art  as  to  require  the  restriction  of  a  subsequent  patent  **  closely  to  the 
devices  and  methods  claimed/^  Gamewell  Fire  Alarm  TeL  Co.  ▼.  Municipal  Signal  Co.,  61  F.  R. 
962  ;  Elect.  Gas-lighting  Ca  v.  Fuller,  59  F.  R.  1001 ;  Reece  Bulton-Hole  M.  Co.  v.  Globe  B.  H.  M. 
Co.,  61.  F.  R.  903. 

345.  86,206. — ^Letters  patent  86,296,  for ''improvements  in  vulcanized  india- 
rubber  packing,"  involved  invention,  and  were  valid.  Moffowan  v.  N.  Y. 
Belting  and  Packing  Co,,  141  U.  S.  332 ;  Blatchford,  J.,  1891. 

See  Thompson  v.  Citizens*  National  Bank  of  Fargo,  68  F.  R.  SSO  ;  American  Cable  By.  Co.  t. 
Mayor,  etc.,  City  of  N.  Y.,  50  F.  R.  149 ;  Ballard  v.  McCluskey,  68  F.  R.  880  ;  Consolidate  Brake 
Shoe  Co.  ▼.  Detroit  Stoel  &  Spring  Co.,  59  F.  R.  902 ;  Johnson  t.  Johnaon,  60  F.  R.  CIS ;  Beach  t. 
American  Box  Machine  Co.,  G3F.  R.  697. 

846.  1 16,266— Method  of  Tempering  Sprmgs.— Letters  jrntent  116,266,  for 
an  improvement  in  modes  of  tempering  springs,  are  invalid,  in  view  of  the 
state  of  the  art,  for  want  of  patentable  invention.  The  invention  was 
anticipated  by  the  prior  use  of  New  England  wire  clock  bells  and  of  blued 
hair  springs,  used  in  marine  clocks.  Loi^ll  Mfg,  Co.  v.  Cary,  147  U.  S.  633 ; 
Blatchforp,  J.,  1893. 

847.  123,142 ;  135,621 ;  206,074— Stoves.— Letters  patent  123,143, 135,631, 
206,074,  for  an  improvement  in  stoves  and  stove  grates,  were  anticipated  by 
prior  patents  and  are  void  for  want  of  invention.  Howard  v.  Detroit  Stove 
Works,  150  U.  S.  161 ;  Jackson,  J.,  1893. 

See  H,  W.  Johns  M.  Co.  v.  Robertson,  00  F.  R.  905 :  Electric  Ry.  Co.  t.  Jamaica  &  B.  R.  Ca,  M 
F.  R.  608. 

848.  134 


849. 


134,978 — Sewer  Gratings. — The  improvement  in  sewer  (gratings  under 
lettersjmtent  134.978  involved  no  invention.  Palmer  v.  Corning,  136  U.  S. 
343;  White,  J.,  1895. 

147.442-<^emioal  Fire  En^fines.— Claim  4  of  letters  patent  Ka 
147,443,  for  improvements  in  chemical  fire  engines,  held  void  for  want  of 
novelty,  as  it  is  a  combination  of  old  parts  and  doe5  not  produce  a  result  sub- 
stantially distinct  in  its  nature.  Steiner  Fire-Extinauisher  Co  v.  CUyof 
Adrian,  16  U.  S.  App.  409  (6th  Cir.) ;  Taft,  J.,  1893. 

860.  154,293— Sidky  Plows.— Claim  1  of  letters  patent  No.  154,293,  for  an 
improvement  in  sulky  plows,  so  as  to  enable  the  horse  to  raise  theplow  out 
of  tho  ground,  is  void  for  want  of  patentable  novelty.  Starlingy.  Weir  Plow 
Co.,  9  XJ.  S.  App.  318  (7th  Cir.) ;  I&  CUR.,  1892. 
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861.  161,757— Clasps  or  Thimbles.— The  alleged  invention  covered  by 
letters  patent  161,757,  for  improvement  in  clasps  or  thimbles  for  hitching 
devices,  did  not  involve  such  an  exercise  of  tne  inventive  faculty  as  en- 
titled it  to  protection.  Sargent  v.  Covert ^  153  U.  S.  616  ;  Fuljjsb,  C.  J., 
1894. 

353.  166,669;  131.201— Rubber  Shoes.— Claim  1  of  patent  No.  166,669, 
and  patent  No.  1^^1,201,  for  *' improvements  in  rubber  shoes"  and  **  improve- 
ments in  overshoes,"  respectively,  are  void  for  want  of  novelty.  Wuliams 
V.  Goodyear  Metallic  Rubber  Shoe  Co,^  14  U.  S.  App.  55  (2d  Cir.) ;  Per  Cur., 
1893. 

868.  170,709— Waste  Valves.— Letters  patent  No.  170,709,  for  an  **  improve- 
ment m  waste- valves  and  overflows  for  baths  and  basins,"  held  to  be  an  im- 
provement on  invention  shown  in  patent  No.  153,250,  but  not  an  infringement 
upon  reissued  letters  patent  No.  6,739,  issued  upon  surrender  of  No.  153,280. 
Adee  v.  J.  L.  Mott  Iran  Works,  14  U.  S.  App.  892  (2d  Cir.) ;  Per  Cur., 
1893. 

864.  171,774— Machines  for  Sewing  Straw  Braid.— Claim  5  of  letters 
patent  No.  17l,774,dated  Jan.  4, 1876,  for  *'  improvements  in  machines  for  sew- 
ing straw  braid,"  and  claim  5  of  reissued  letters  patent  10,600,  which  reissue 
was  applied  for  upon  tlie  surrender  of  the  original  letters  patent  171,774,  held 
invalid.  Carpenter  Straw  Sewing  Machine  v.  Searle,  20  U,  S.  App.  801 
(2d  Cir.)  ;  Shipman,  J.,  1894. 

866.  176,821— Eye-glasses.— Letters  patent  No.  175,821,  for  an  improve- 
ments in  eye-glasses  made  of  a  single  piece  of  wire,  is  void  for  want  of 
invention.  Merritt  v.  Middleton,  26  U.  S.  App.  1  (2d  Cir.);  Lacombe,  J., 
1894. 

866.  177.194 — ^Yam  Rosettes. — Letters  patent  for  an  improvement  in 
manufacture  of  balls  or  rosettes  of  yarn,  consisting  in  the  use  of  funnel- 
shaped  tubes  through  wiiich  yam  is  drawn  so  that  it  comes  out  of  the  small 
end  in  a  compressed  condition,  ready  to  be  bound  and  cut,  are  void  for  want 
of  patentable  novelty.  Bochester  Coach  Lace  Co.  v.  Schosffer,  1  U.  S.  App. 
118  (2d  Cir.);  Per  Cur.,  1892. 

In  Bowman  ▼.  V>'i  Orauw,  GO  F.  R.  907, 911,  912,  where  the  method  of  fastening  stars  to  a  flag 
was  declared  unpatentable  for  want  of  noveltv,  the  same  method  haying  been  previously  used 
for  a  similar  purpose,  this  case  is  cited  and  followed,  and  in  H.  C.  Johns  Mfg.  Co.  y.  Robertson,  60 
F.  R.  900, 906,  it  is  cited  to  support  statements  that  the  extent  of  the  claim  and  the  object  contem- 
irtated  by  patentee  are  to  ba  determined  by  the  drawings  and  specifications. 

857.  181,024— Preservative  for  Animal  Matter.— Patent  No.  181,024,  for 
preserving  animal  and  vegetable  matter  from  decay  by  use  of  cotton-fibre, 
saturated  with  boracic  acid  and  glycerine,  and  principally  intended  for 
surgical  dressing,  was  held  useful,  novel,  patentable,  and  described  in  the 
application  in  sufficiently  clear  terms  to  enable  an  intelligent  chemist,  to 
construct  and  use  it.  Sedbury  v.  Am  Ende,  152  U.  S.  561 ;  Shiras,  J., 
1894. 

868.  184,207;  216,164;  238,640;  308,666— Cigarette  Machine.— The 
machine  described  in  letters  patent  No.  184,207,  dated  Nov.  7, 1876,  is  a  pri- 
mary and  patentable  invention. 

Claim  2  of  said  letters  patent  was  infringed  by  the  mechanism  described 
in  reissued  letters  patent  No.  11,104. 

As  the  invention  doEcribed  in  said  letters  patent  No.  184,207  was  a  pri- 
mary one.  it  is  not  vital,  upon  the  question  of  infringement,  that  the  patentee 
imder  said  reissued  letters  patent  No.  11,104  did  not  scatter  the  tobacco 
loosely  over  the  paper,  but  presented  it  to  the  paper  in  the  form  of  a  com- 
pressed filler. 

The  essence  of  the  invention  described  in  letters  patent  No.  216,164,  dated 
June  8,  1879,  was  disclosed,  though  in  imperfect  form,  in  French  letters 
patent  No.  104.164,  antedated  July  10,  1874,  and  issued  October  5,  1874,  to 
Abadie  &  Cie. ,  and  the  said  letters  i)atent  No.  216,164  were  therefore  not 
entitled  to  a  broad  construction.  Claims  10  and  12  of  said  letters  patent  No. 
216,164  were  not  infringed  by  the  mechanism  described  in  said  reissued  letters 
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patent  No.  11,104.  Claims  14  and  15  of  said  letters  patent  No.  316,164  do 
not  contain  any  patentable  improvement. 

Claims  10  and  12  of  letters  patent  No.  216,164  were  not  infringed  by  the 
"  Baron ''  machine. 

The  machine  described  in  letters  patent  No.  238,640,  dated  March  8,  1S81, 
contains  both  the  principle  and  general  method  of  construction  of  the  ma- 
chine described  in  letters  patent  No.  216,164,  but  with  improvements  in 
details. 

Claims  6  and  7  of  letters  patent  No.  288,640  were  not  infringed  by  the 
machine  described  in  reissued  letters  patent  No.  11,104. 

Claims  6  and  7  of  letters  patent  No.  238,640  are  not  infringed  by  the 
"  Baron  "  machine. 

Claims  1  and  2  of  letters  patent  No.  808,556,  dated  November  25,  1884,  are 
not  infringed  by  the  moulding  devise  of  said  reissued  letters  patent  No.  11 ,104. 
Elliot  v.  Bon»0Lck  Machine  Co, ;  National  Cigarette  ana  Tobacco  Co.  v. 
The  Same,  35  U.  S.  App.  436  (2d  Cir.) ;  Shiphan,  J.,  1895. 

859.  187,616— Milk-pans.— Claim  1,  letters  patent  No.  187,516,  for  a  "new 
and  useful  improvement  in  milk-pans,"  held  valid  and  infringed  by  the  de- 
fendant. Otbson  v.  Vermont  Farm  Machine  Co,,  14  U.  S.  App.  439  {2d 
Cir.);  Shipman,  J.,  1898. 

860.  187.923;    194,639;    208,986;   236,101:   268,142 —Middliiigs- 

puriners.— Letters  patent  187,943,  194,539,  208.936,  236,101,  and  258,- 
142,  for  improvements  in  middlings-purifiers,  are  void  because  granted 
to  the  same  person  under  letters  patent  183,898,  137,496,  154,770,  158,- 
992,  and  164,050.  Russell  v.  Kern,  34  U.  S.  App.  90  (7th  Cir.) ;  Woods,  J., 
1895. 

361.  190,816— Coupling.— Letters  patent  190,816,  for  an  "  improvement  in 
coupling  for  cultivators,"  construed  by  the  court  and  held  void  for  want 
of  novelty,  or  if  any  part  was  a  new  and  useful  invention,  that  part  was 
not  infringed  by  the  defendant.  Brown  Mfg,  Co,  v.  Deere  <fc  Co, ;  Broim 
Mfg.  Co,  v.  David  Bradley  Mfg,  Co,,  18  U.  S.  App.  647  (7th  Cir.);  Woods, 
J.,  1894. 

362.  191,879— Bubber  Tubes.- Letters  patent  191,879,  for  an  improvement 
in  the  manufacture  of  india-rubber  surgical  tubes,  is  valid,  as  it  shows  patent- 
able invention  in  the  formation  of  the  opening  or  eye.  Stohlmann  v.  Parker, 
11  U.  S.  App.  751  (2d  Cir.) ;  Shipman,  J.,  1893. 

363.  197,607— Machine  for  Lasting  Boots.— Letters  patent  No.  197,607, 
for  an  improvement  in  lasting  machmes,  is  valid  and  is  infringed  as  to  the 
8th  claim,  by  the  substitution  of  spring  rockers  for  pivot  or  fingers.  McKay 
and  Copeland  Lasting  Machine  Co,  v.  Dizer ;  Same  v.  Claflin,  21  U.  S.  App. 
132  (1st  Cir.);  Nelson,  J.,  1894. 

364.  197,689— Carriage  Springs.— Letters  patent  197,689,  for  improvement 
in  carriage  springs,  are  void  for  want  of  patentable  novelty  in  the  inven- 
tion so  patented.    Olin  v.  Timken,  155  U.  S.  141  ;  Fuller,  C.  J.,  1894. 

365.  199,908— Celluloid  Manuffeboture.— Letters  patent  No.  199,908,  for  an 
improvement  in  manufacturing  sheets  of  plastic  composition,  applied  to  cel- 
luloid, construed.  Also  No.  387,947.  Celltdoid  Mfg,  Co.  v,  Arlington  Mfg. 
Co.,  3  U.  S.  App.  287  (3d  Cir.);  Acheson,  J.,  1892. 

866.  201,296— Magneto-eleotrio  Machines.— Construing  letters  patent 
of  the  United  States  No.  201,296,  dated  March  12,  1878,  granted  to  H.  Julius 
Smith,  it  was  held  that  the  said  letters  patent  are  valid  and  that  the  defend- 
ant's mechanism  is  an  infringement.  Smith  v.  Macbeth,  26  U.  S.  Appw  697 
(2d  Cir.);  Shipman,  J.,  1895. 

867.  203,604:  219,321  — Banjos.— The  invention  protected  bv  letters 
patent  203,604,  or  by  letters  patent  249,321,  both  for  improvements  in  banjos. 
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exhibit  patentable  novelty  ;  but  they  are  not  infringed  by  instruments  con- 
structed according  to  the  specification  and  claims  in  letters  patent  253,849. 
Dobson  V.  Cvbley,  149  U.  S.  117 ;  Shiras,  J.,  1893. 

368.  203,860— Trunk-fixtiires.^Claim  2  of  letters  patent  No.  208,860, 
granted  for  "  new  and  useful  improvements  in  trunk-nxtures,"  held  valid, 
and  to  be  infringed  by  defendants.  Oould  v.  Sessions  (i),  26  U.  S.  App. 
358  (2d  Cir.) ;  Per  Cur.,  1894. 

369.  204,216— Befirigerators.— Letters  patent  204,216,  for  an  improvement 
in  refrigerators,  are,  in  view  of  the  prior  state  of  the  art,  void  for  want  of 

Wktentable  novelty.    Bdding  Mfg.  Co,  v.  Challenge  Corn-Planter  Co.,  152 
.  S.  100 ;  Shiras,  J.,  1894. 

870.  208,268— Socket.— Letters  patent  208,258,  for  an  improvement  in  handle- 
socket^  for  shovels,  spades,  and  scoops,  are  void  for  want  of  novelty  in  the 
alleged  invention  covered  by  them,  that  invention  having  been  anticipated 
by  the '*  Ames  California  Spade."  Myers  v.  Groom  Shovel  Co,,  141  iJ.  S. 
674 ;  Fdlijer,  C.  J.,  1891. 

371.  209,960— Boats.— Letters  patent  209,960,  granted  for  **  improvements  in 
boats, '^  being  construed,  claim  1  thereof  is  not  infringed ;  claim  2  of  said 
letters  patent  fails  to  constitute  a  patentable  combination,  and  claims  3  and  4 
contain  no  patentable  invention.  Davis  v.  Parhman  (7) ;  Parkman  v.  Davis, 
38  U.  S.  340  (1st  Cir.) ;  Putnam,  J.,  1895. 

373.  213,119— Improyement  in  Gates.- A  patent  for  an  improvement  in 
gates,  consisting  of  upright  pickets  and  cross  and  connecting  braces  arranged 
to  slide  vertically  upon  the  picket,  is  not  infringed  by  a  gate  of  lattice-work 
pivoted  at  the  intersections  like  lazy  tongs.  Cornell  v.  BataiUe,  26  U.  S. 
App.  21  (2d  Cir.);  Lacombe,  J.,  1894. 

374.  2 1 8,809— Hair-crimpers.-A  hair-crimper,  patent  218,300,  consisting  of 
anon-elastic  metal  core  and  braided  covering,  which  is  cemented  to  the 
core  throughout  its  entire  length  to  prevent  fraying  out  when  cut,  is  an- 
ticipated by  crimpers  having  one  coat  of  cotton  and  another  of  braid,  all 
cemented  together  for  preventing  fraying  out  when  cut.  Chiles  v.  Heysinger, 
150  U.  S.  627 ;  Brown,  J.,  1893. 

See  Kilmer  Mfg.  Co.  v.  Griswold,  62  F.  R.  122. 

375.  220,889— Hat  Machine.— The  fifth  claim  in  letters  patent  220,889,  for 
improvements  in  machines  for  pouncing  hats,  was  anticipated  by  the  second 
claim  in  letters  patent  97,178.  National  Hat  Pouncing  Machine  Co,  v. 
Hedden,  148  U.  S.  482  ;  Brown,  J.,  1893. 

376.  222,896— Boiler  Mills.— Invention  protected  b^  letters  patent  222,895, 
for  improvement  in  roller  mills,  is  not  infringed,  bv  the  machine  used. 
Letters  patent  238,677  are  void  for  want  of  novelty.  The  Boiler  Mill  Patent, 
156  U.  S.  261 ;  Brown,  J.,  1895. 

977.  228^898— Electric  la^ht.— Claim  2  of  patent  223,898,  for  incandescent 
electric  light,  is  valid  in  view  of  the  prior  state  of  the  art,  since  it  required 
the  substitution  of  a  carbon  filament  for  the  platinum  wire  of  the  inventor's 
prior  French  patent.  U.  8.  Electric  Lighting.  Co  v.  The  Edison  Elec.  Light 
Co.,  11  U.  S.  App.  1  (2d  Cir.);  Lacombe,  J.,  1892. 

tJ.  S.  Electric  L.  CJo.  v.  Edison  E.  Co.,  referred  to  in  Edison  E.L.  Co.  v.  Edison  Elec.  Mfg.  Co.,  57  F. 
R.  617  ;  Edison E.  L.  Co.  t.  Mt.  Morris  E.  L.  Co.,  68  F.  R.  678 ;  Edison  E.  L.  Co.  v.  Warinsf  E.  L.  Co., 
50  F.  R,  aso ;  Davis  E.  Works  v.  Edison  E.  L.  Co.,  60  F.  R.  278 ;  Edison  E.  L.  Co.  v.  Philadelphia 
Trust  Safe  Deposit  &  Ins.  Co.,  60  F.  R.  808 ;  Electric  Mfg.  Co.  v.  Edison  E.  L.  Co.,  61  F.  R.  886  ; 
Edison  EL  L.  Co.  ▼.  Unlyersal  Electric  Co.,  64  F.  R.  231. 

378.  224,685  — Sectional  Boilers.— Letters  patent  244,685,  for  sectional 
boileiB  construed.  Kennedy  v.  Chicago  City  By.  Co.,  9  U.  S.  App.  580 
(7th  ar.) ;  Per  Cur.,  1893. 
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380.  226,402 ;  274,941— Letter  File.— The  claims  of  letters  patent  of  the 
United  States  No.  226,402,  for  an  **  improvement  in  devices  for  tiling  and 
binding  paupers,  letters,  etc.,"  construed.  Philadelpha  Novelty  Mfg.  Co.  t. 
Week»,  20  U.  S.  App.  608  (2d  Cir.) ;  Lacombe,  J.,  1894. 

881.  221.186— Driving  Belt.— Letters  patent  228,186,  for  an  improved  b^t  €x 
band  for  driving  machinery  and  an  improved  mechanical  process  of  manu- 
facturing the  same,  are  valid,  and  the  novelty  and  utility  of  the  invention 

Srotected  by  it  are  not  disturbed  by  the  evidence  in  this  case.     Gandy  v. 
tain  Belting  Co.,  143  U.  S.  587 ;  Brown,  J.,  1892. 

See  Ballard  ▼.  M'Cluaky,  68  F.  R.  888 ;  Sayre  y.  Scott,  65  F.  R.  975 ;  Knapp  ▼.  Hone,  150  U.  8. 
280 ;  Consolidated  Brake  Shoe  Co.  ▼.  Detroit  Steel  Co  ,  60  F.  B.  909 ;  KremenU  ▼.  8.  Cottle  Ooi, 
148  U.  S.  66:3:  Ansonia  Co.  v.  Elec.  Supply  Co.,  144  U.  S.  17;  American  Cable  RaUway  Co.  t.  N. 
Y.,  56  F.  R.  149.  As  to  utility ;  Corbin  Lock  Co.  ▼.  Eagle  Lock  Co.,  52  F.  R.  985t  Antiapatioa  ; 
Featherstone  ▼.  Cycle  Co.,  53  F.  R.  116 ;  Watson  v.  Stevens,  51  F.  R.  7ikJ.  Foreign  patent ;  Chase 
▼.  Fillebrown,  58  F.  R.  877;  Kilmer  M.  Co.  v.  Qriswold,  08  F.  R.  124 ;  Thomson  M.  Co.  ▼.  Nat. 
Meter  Co.,  66  F.  R.  4S9. 

882.  231,017— Steering  Apparatus.— Claim  2  of  letters  patent  No.  231,017, 
for  an  **  improvement  in  loot-boards  and  steering  appsiratus  for  row  boats,'* 
is  valid.  Davis  v.  Parkman  (1);  Parkman  v.  Davis,  33  U.  S.  App.  340  (1st  Cir.) ; 
Putnam,  J.,  1805. 

883.  232^871— Fniit-parer.— Letters  patent  No.  232,871,  for  an  improvement 
in  fruit-parers,  having  a  **  continuous  cutting  ed^/*  held  valid,  and  infringed 
by  a  device  for  the  same  purpose,  whose  on^  difference  was  a  nick  or  notch 
in  the  cutting  edge.  Sayre  v.  Scott,  3  U.  S.  App.  643  (3d  Cir.) ;  Achbson,  J., 
1803. 

384.  232.400.— Baling  FresseB.- The  second  claim  of  letters  patent  No. 
232,400,  for  an  improvement  in  baling  presses,  construed,  and  the  defendants' 
device  for  the  application  of  friction  for  stopping  the  motion  held  not  to  be 
an  infringement.  Dederick  v.  Seigmund,  1  tf.  S.  App.  222  (2d  Cir.)  ;  Ship- 
man,  J.,  1892. 

As  to  what  a  patented  device  must  contain,  see  Westinghouse  v.  New  York  Air  Brake  Co.,  99 

F.  li.  5Us!. 

382.  232,468— Bottles  and  Stoppers.— Construing  the  claim  of  letters 
patent  No.  232,468,  granted  to  D.  for  improvements  in  bottles  and  stoppers, 
hdd,  the  patent  is  limited  to  a  conical  or  cone-shaped  cork.  If  not  so 
limited  it  would  cover  any  and  idl  kind  of  stoppers  made  of  rubber,  cork,  or 
other  elastic  material.  De  La  Vergne  Bottle  and  Seal  Co,  v.  Valentine  Blatz 
Brewing  Co.,  24  U.  S.  App.  649  ;  Baker,  J.,  1895. 

386.  233,239— Dress  Form.— Letters  patent  233,239,  for  a  new  and  improved 
dress  form,  is  not  infringed  by  letters  patent  373,988.  Morss  v.  DomesHc 
Sewing  Machine  Co.,  5  U.  S.  App.  296  (1st  Ch-.)  ;  Nelson,  J..  1893. 

387.  233,240— Dress  Forms.- The  second  claim  in  letters  patent 233,240,  for 
improvement  in  dress  forms,  when  read  and  interpreted  with  reference  to 
other  and  broader  claims  that  were  made  by  the  patentee  and  rejected  by 
the  Patent  Office,  must  either  be  lield  to  be  invaUa  for  want  of  invention  or 
must  be  so  limited  in  view  of  that  action,  and  in  view  of  the  prior  state  of 
the  art,  as  not  to  be  infringed  by  a  combination  leaving  out  one  of  the  ele- 
ments of  the  patentee's  device.  Knapp  v.  Morss ;  Ufford  v.  Morss,  150  U.  & 
221 ;  Jackson,  J.  (Brown,  J.,  Dist.),  1898. 

i«  tw.f  f«?°i*^  yrhii^  is  limited,  both  by  its  language  and  the  prior  art,  to  mere  mechanical  details. 
Hifllo™f  5il^®i*^y  ^  device  which,  comparing  mechanical  details  with  mochanical  details,  shows  a 
inSd.  w  i^T^  ^^£  methods  substantially  unlike.  Elec.  Gas-liphting  Co.  v.  Fuller, 59 F.  R. 
FR*  fh .  n/^T^***,  **•  ^^-^Z'  Robertson,  60  F.  R.  007 ;  Elect.  Ry.  Co.  v.  Jamaica  A  R.  R.  Cow,  81 
Nftwn*!;.^  J:  ®^^i?*  ^-  Wliitney,  68  F.  R.  680 ;  Rhodes  v.  Lincoln  Press  Drill  Co.,  M  F.  R,  2»; 
65  F.  R  saT  ^'  ®"*"  ^'^-  ^^*  «*  F.  R.  864 ;  Frank  v.  W.  P.  Hockridge  Mfg.  C5<x, 

^^'^^^9?^^^—^^tton  MachineB.— Claims  2  and  18  of  286,350,  for  improve- 
ments in  machines  for  sewing  buttons  on  fabrics,  were  entitled  to  broad  con- 

kS^/1  l^S:  *?^  sustained.    SJiute  v.  Morley  Sewing  Machine  Co. ,  21  U.  S.  App, 
526  (Ist  Cir.) ;  Per  Cur.,  1894.  9  ^  fi- 

^^'vJ?^J'o^^^»-^5*»'^^'^"-^^^*ivator.— Letters  patent  237,740,  for  a  cnlti- 
>aw)r,  are  void  for  want  of  novelty :  so  are  letters  patent  854,717,  for  a  culti- 
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Tator.  A  change  of  form  of  a  machine  without  a  change  of  mode  of  oper- 
ation or  result  is  not  patentable.  P.  P.  Mast  t&  Co.  v.  Made  Bros,  Mfg.  Co., 
9  U.  S.  App.  147  (7th  Oir.) ;  Blodoett,  J. ,  18d2. 

390.  538,316— Begiilation  of  Electric  Currents.— Letters  patent  238,315, 
**  for  improvements  in  the  regulation  of  electric  currents  developed  by  a 
dynamo-electric  machine  by  a  movement  of  its  commutator  brushes,"  held 
void  as  anticipated  by  letters  patent  228,659.  Thomson-Houston  Elec.  Co,  v. 
Western  Elec,  Co,,  34  U.  S.  App.  186  (7th  Cir.) ;  Woods,  J.,  1895. 

391.  239,012— Weaving  Wire  Cloth.— Letters  patent  239,012,  for  an  "im- 
provement in  art  of  weaving  wirecloth,"  held  void  for  want  of  novelty. 
Wright  &  Colton  Wire  Cloth  Co.  v.  Clinton  Wire  Cloth  Co,,  33  U.  S.  App. 
188  (1st  Cir.) ;  Aldrich,  J.,  1895. 

392.  240,146— Improvement  in  Sinks.— Patent  240,146,  for  improvement  in 
sinks  made  by  '* swaging  process"  of  one  piece  of  wrought  iron  or  steel 
without  joint  or  seam,  is  void,  since  nimierous  other  manufacturers  of  this 
class  present  one  or  more  of  these  features,  which  any  mechanic  of  reason- 
able skill  and  intelligence  might  combine.  KHhoume  v.  W,  Bingham  Co,,  6 
U.  S.  App.  65  (6th  Cir.)  ;  Swan,  J.,  1892. 

Same  case  reaffirmed,  17  U.  S.  App.  489. 

393.  244.147— Cable  Tension.— Letters  patent  244,147,  for  a  tension  appa- 
ratus for  cable  railways,  declared  valid.  Consolidated  Piedmont  Cable  Co,  v. 
Pacific  Cable R.  Co,  (i),  7  U.  S.  App.  434  (9th  Cir.) ;  McKenna,  J.,  1892. 

394.  247.103— Circuit  Breaker.— Letters  patent  of  the  United  States  No. 
247,108,  dated  Sept.  13,  1881,  granted  to  Charles  G.  Perkins  for  a  circuit 
breaker  for  electric  lamps,  is  not  infringed  by  defendant's  patents.  Schuyler 
Electric  Co,  Y.  Electrical  Engineering  and  Supply  Co,,  2Qjf.  S.  App.  605  (2d 
Cir.) ;  Lacombe,  J.,  1895. 

395.  247,666— Bollmg  Mill.— Claim  4  of  letters  patent  No.  247,165,  for  "an 
improvement  in  mills  for  rolling  rails,  girders,  plates,"  etc.,  held,  in  view  of 
the  prior  state  of  the  art,  not  to  disclose  an  invention  of  a  fundamental  or 
primary  character.  Lewis  v.  Pennsylvania  Steel  Co,  (i),  17  U.  S.  App.  296  (3d 
Cir.)  ;  ACHESON,  J.,  1893. 

See  H.  W.  Johns  Mfg.  Co.  v.  Robertson,  (K)  F.  R.  900. 

396.  248,179— Fhotographio  Apparatus.- Letters  patent  248,179,  for  an 
improvement  in  photographic  apparatus,  was  not  anticipated  by  previous 
machines.  Blair  Camera  Co.  v.  Eastman  Co,,  21  U.  S.  App.  574  (Ist  Cir.) ; 
Per  Cue.,  1894. 

S97.  248,646 — ^Beer  Apparatus.— Letters  patent  248,646,  for  ''  an  improved 
apparatus  for  cooling  and  drawing  beer,'*  are  void  for  want  of  patentable 
novelty,  and  the  invention  patented  was  anticipated.  Magin  v.  Karle;  Magin 
V.  Lehman,  150  U.  S.  387  ;  Jackson,  J.,  1893. 

398.  249.278  ;  280,421— Axle-bearing.— Claims  2  and  3  of  letters  patent 
249,278,  for  an  axle-bearing  for  vehicle  wheels,  are  void  for  want  of  patentable 
novelty.  So  are  claims  2  and  3  of  letters  patent  No.  280,421,  for  an  improve- 
ment of  device  covered  by  former  patent.  PopeMfg,  Co.  v.  Gormully  <Sb 
Jeffery  Mfg,  Co.  (No.  4),  144  U.  S.  254 ;  Brown,  J.,  1892. 

399.  249,970;  300,720— Rubber  Machinery.— Letters  patent  of  the 
United  States  No.  249,970,  and  No.  300,720,  dated  Nov.  21.  1881,  and  June  17, 
1884,  respectively,  and  granted  to  N.  Chapman  Mitchell  for  "  improvements 
in  recoverinjf  rubber  from  rubber  waste,  construed,  and  defendant's  process 
held  not  to  mfringe  them.  Chemical  Rubber  Co,  v.  Raymond  Rubber  Co., 
39  U.  S.  App.  11  (3d  Cir.);  ACHESON,  J.,  1895. 

400.  261,696— Electric  Lamps ;  267,277— Electric  Sockets.— Claim  5  of 
letters  patent  No.  251,596,  granted  to  Edward  H.  Johnson  for  an  **  improve- 
ment in  sockets  or  holders  for  electric  lamps,"  held  to  be  void.    Claim  2  of 
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letters  patent  No.  257,277,  granted  to  Sigmond  Bergman  for  an  improve- 
ment in  electric  sockets,  heUl  to  be  valid,  and  that  the  defendant  had  in- 
fringed the  same.  Ediaon  EJlectric  Light  Co.  v.  Electric  Engineering  A 
Suj^y  Co,,  26  U.  S.  App.  637  (2d  Cir.);  Laoombe,  J.,  1895. 

401.  263,996— Maohine.— Construing  letters  patent  No.  253,996,  dated  Febru- 
ary 21,  1882.  Held,  that  the  macmne  patented  under  letters  patent  No. 
355,737,  dated  January  11, 1887,  was  not  an  infringement.  Weus  v.  Curtis^ 
31  U.  S.  App.  123  (6th  Cir.);  Severens,  J.,  1895. 

402.  255,070— Ladng  Hook  Machine.— The  entire  substance  of  letters 
patent  255.076,  for  improvements  in  machines  for  ''  feeding  and  setting  l&c- 
ing-hooks,*'  is  hdd  vahd  as  to  claim  3 ;  void  as  to  claim  1,  being  too  broad  ; 
void  as  to  claim  6  by  reason  of  anticipation  ;  void  as  to  claim  7  because  it  is 
same  as  claim  3.  Packard  v.  Lacing  Stud  Co.,  38  U.  S.  App.  306  (1st  Cir.}; 
Putnam,  J.,  1895. 

403.  256,083— Metal  Booflng  Plate.— Claim  2  of  letters  patent  256,083,  for 
a  **  metal  roofing  plate,"  held  void  for  want  of  novelty.  National  Sheet- 
Metal  Roofing  Co.  v.  Smeeton,  9  U.  S.  App.  489  (7th  Cir.);  Per  C*ur.,  1893. 

404.  259,235— Electrical  Fixtures.— Claim  1  of  letters  patent  259,235, 
granted  for  an  *'  improvement  in  electrical  fixtures,"  was  void  for  want  of 
patentable  novelty.  Claim  7  of  said  letters  patent  259,235,  held,  to  describe 
mere  aggregations  of  old  elements  and  not  patentable  combinations.  Maii- 
land  V.  Gibson,  28  U.  S.  App.  53  (3d  Cir.);  Acheson,  J.,  1894. 

405.  260,232— Water  Closets.- Letters  patent  260,232,  June  27, 1882.  for  an 
improvement  in  water-closets,  the  patent  expressing  on  its  face  that  it  was 
subject  to  the  limitation  prescribed  by  §  4887,  Rev.  Stat.,  by  reason  of  Eng- 
lish patent  dated  April  7, 1874,  No.  1,207,  are  void  because  the  English  patent 
had  expired  April  7,  1881.  Huber  v.  NeUon  Mfg.  Co.,  148  U.  S.  270  ;  Blatch- 
FORD,  J.,  1893. 

See  Reece  Button-Hole  Mfg.  Co.  v.  Qlobe  Button-Hole  M.  Co.,  61  F.  R.  068 ;  Peoria  Target  Co. 
▼.  Cleveland  T.  Co.,  68  F.  R.287. 

406.  261 ,064— Glass-making.- Letters  patent  No.  261 ,054,  issued  to  Frederick 
Siemens,  July  11,  1882,  for  ''  improvements  in  the  construction  and  method 
of  working  glass-melting  furnaces,"  held  void  for  want  of  novelty.  Benja- 
min V.  Chambers  <fc  McKee  Glass  Co.,  17  U.  S.  App.  373  (3d Cir.);  Bxttler,  J., 
1893. 


407.  262,169— Iiooomotive  HeadUffht.— An  alleged  infringement  of  letters 
patent  No.  262,169,  for  an  improved  locomotive  headlight  construed.  Steam 
Gauge  and  Lantern  Co.  v.  Williams,  1  U.  S.  App.  218  (2d  Cir.);  Shipman,  J., 

1892. 

407.  263,412— Skylights.— Letters  patent  for  an  improved  method  of  illmni- 
nating  basements  were  ?ield  void  because  of  lack  of  novelty,  the  same 
method  of  constructing  skylights  having  been  in  use  several  years  before. 
Riley  v.  Jackson,  15  U.  8.  App.  108  (9th  Cir.) ;  Hakpord.  J.,  1893. 

409.  264,668— Privies.— Letters  patent  No.  264,568,  dated  Sept.  19, 1882,  and 
granted  for  **  improvements  in  rumaces  for  privies  and  means  for  disposing 
of  foecal  matter,  are  held  void  for  want  of  invention.  Fuller  <fr  Warren  Co, 
V.   Town  of  Arlington,  33  U.  S.  App.  410  (1st  Cir.);  Webb,  J.,  1896. 

410.  264,642— Eleotrio  System.— aaims  1,  2,  and  3  of  letters  patent  Na 
264.642,  for  a  *'  new  and  useful  electric  distribution  and  translation  system.** 
held  to  be  void  for  lack  of  patentable  novelty.  Westinghouse,  Churchy  Kerr 
<fc  Co.  V.  Edison  Elec.  Light  Co.,  28  U.  S.  App.  1  (3d  Cir.) ;  Acheson,  J..  18W. 

411.  268,41 1— Movable  Dams.— Letters  patent  268,411,  for  a  new  and  useful 
improvement  in  movable  dams,  is  an  application  of  an  old  device  to  meet  a 
novel  exigency  and  to  subserve  a  new  purpose,  and  not  anticipated  bv  the 
state  of  the  art.  Du  Bois  v.  Kirk,  158  U.  S.  58 ;  Brown,  J.  (FieLd,  J.,  liist.). 
1895. 
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412.  268.972— Mmce  Compoiind.— Letters  patent  No.  368,972,  for  a  practi- 
cally dry  compound  for  mmce-pies,  is  not  infringed  by  a  similar  compound 
moistened  wiui  cider.    Dougherty  v.  Doyle,  26  U.  S.  App.  155  (2d  Cir.);  Per 

413.  271,d9a--CuttiiLg  Maohine.— Claim  1  of  letters  patent  No.  271,808,  for 
improvements  in  mechanism  for  cutting  up  plastic  or  yielding  substances, 
held  valid.  Wananiaker  v.  Enterprise  mfg,  Co,,  3  U.  ^  App.  414  (3d  Cir.); 
Dalxas,  J.,  1898. 

414.  272,664— Railway  Rails.— Claim  5  of  letters  patent  No.  272,554,  for  an 
improvement  in  street  railroad  rails,  held  void.  Johnson  Co,  v.  Pacific  Roll- 
ing Mills  Co. ;  Johnson  Co,  v.  Sutter  Street  E.  Co,,  7  U.  S.  App.  214 
(9th  Cir.);  McKenna,  J.,  1892. 

Where  the  principle  involved  in  a  patent  has  heen  already  developed  and  the  new  application 
is  merely  anoUier  use  of  the  knowledge  posseseed  by  those  skilled  m  the  art,  a  patent  granted 
for  the  invention  is  void  for  want  of  novelty  and  invention.  Bowman  v.  De  Qrauw,  00  F.  K.  907 : 
XacKnight  v.  McNIece,  M  F.  R.  116. 

415.  277,266— InlHnges  198,201.— Construing  letters  patent  No.  277,256, 
dated  May  8,  1888,  field,  that  they  were  anticipated  by  the  device  patented 
under  letters  patent  No.  198,201,  dated  December  18,  1877.  Wells  v.  Curtis, 
31  U.  S.  App.  128  (6th  Cir.);  Severkns,  J.,  1895. 

416.  278,294,  806,118— Ply  Paper.— Letters  patent  278,294,  granted  for 
an  *'  improvement  in  fly-paper,'*  held  void  for  want  of  patentable  novelty. 
Claim  8  of  letters  patent  805,118,  for  an  **  improvement  m  the  manufacture 
of  fly-paper,"  held  to  be  without  patentable  novelty.  Andrews  v.  Thum  (i), 
33  U .  S.  App.  89  (Ist  Cir. ) ;  Colt,  J. ,  1895. 

417.  282,837  ;  299,260— G-as-Bumers.-A  preliminary  injunction  was 
properly  awarded  in  a  suit  brought  for  infringment  of  letters  patent  for  im- 
provement in  gas-burners,  Nos.  282,387  and  299,260.  American  Oas  Con- 
trailer <&  Fixture  Co.  v.  Siemens-Lungren  Co.,  8  U.  S.  App.  683  (8d  Cir.); 

BUFFINGTON,  J.,  1898. 

418.  288.067— Bubber  Cloth.— Letters  patent  283,057,  for  an  improvement 
in  ruboer  cloths  or  fabrics,  are  void  for  want  of  novelty.  Brigham  v.  Coffin, 
149  U.  S.  667  ;  Brown,  J.,  1893. 

419.  286, 1 1 6 — Sheet-metal  Spinning. — ^Construing  letters  patent  286,1 1 5,  for 
"improvements  in  machinery  for  sheet-metal  spinning,"  Jield,  the  line  which 
the  patentee  drew  in  claims  1  and  2  of  his  patent  between  his  improvements  and 
the  prior  a^  marte  the  extent  of  his  invention  ;  and  the  defendant's  machine 
not  naving  the  same  arrangement  of  parts  presented  in  those  claims,  is  not 
within  the  scope  of  the  patent.  Lcuance  <St  Grosjean  Mfg,  Co.  v.  Haber- 
man  Mfg.  Co.,  20  U.  S.  App.  179  (2d  Cir.) ;  Shipman,  J.,  1893. 

420.  287,772— ECay  Elevator  Track.— Construing  letters  patent  287,773, 
granted  to  Jacob  Ney  for  improvements  in  hay  elevator  tracks,  the  court 
examined  the  merits  of  structure  claimed,  and  held  that  defendant  did  not 
infringe  the  patent.  Ney  v.  Ney  Mfg.  Co.,  37  U.  S.  App.  371  (6th  Cir.) ;  Tapt, 
J.,  1895. 

421.  289,802— Heating  Stoves.- Claims  1,  2,  3,  and  4  of  patent  No.  289,802, 
for  an  improvement  in  heating  stoves,  are  void  for  want  of  invention.  North- 
tpestem  Stove  Repair]  Co.  v.  Beckwith's  Executors,  18  U.  S.  App.  245  (7th 
Cir.);  Woods,  J.,  1893. 

422.  291,274— Tawing  Hides.- Letters  patent  No.  291,784,  January  8,  1884, 
to  Augustus  Schultz  for  "  improvements  in  tawing  hides  and  skins,'*  are  not 
void  for  want  of  noveltv.  Tannage  Patent  Co.  v.  Zahn,  28  U.  S.  App.  620 
(3d  Cir.) ;  Dallas,  J.,  1895. 

423.  294,697- Light  Fixtures.— Claims  1,  2,  8,  and  9  of  letters  patent  No. 
294,697,  Granted  for  an  '*  improvement  in  combined  gas  and  electric-light 
ILctures,^  held  not  to  involve  patentable  invention.  Maitland  v.  Oibson,  28 
XJ.  S.  App.  53  (3d  Cir.) ;  Acheson,  J.,  1894. 
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4^.  298.303— Collar  Button.— Letters  patent  296,303,  for  a  new  and  im- 
proved collar  button,  covers  a  patentable  invention  which  was  not  antici- 
pated by  the  invention  described  in  letters  patent  171,882,  nor  by  letters 
patent  177,253.  When  the  other  facts  in  the  case  leave  the  question  of  in- 
vention in  doubt,  the  fact  that  the  device  lias  gone  into  general  use,  and  has 
displaced  other  devices  which  had  previously  been  employed  for  analogous 
uses,  is  sufficient  to  turn  the  scale  m  favor  of  invention.    Krementz  v.  The 

5.  Cottle  Co,,  148  U.  S.  656  ;  Shiras,  J.,  1898. 

See  Kilmer  Mfg.  Co.  v.  Oriswold,  68  F.  R.  \Sti\  Consolidated  Brake  Shoe  Co.  t.  Detroit  St^l 
&  Spring  Co.,  59  P.  R.  909 ;  R.  E.  Dieta  Co.  v.  C.  T.  Ham  Mfg.  Co.,  68  F.  R.  867 ;  Ballard  v.  Mi-- 
Cluskey,  58  F.  R.  882 ;  Johnson  v.  Johnson,  60  F.  R.  6iB  ;  Holtser  v.  Consolidated  £.  Mfg.  Co.,  03 
F.  R.  750. 

425.  299,876— Weaving  Wire  Cloth,— Letters  patent  239,011,  for*- improve- 
ments in  shuttles  for  weaving  wire  cloth, ^*  must  be  narrowly  construed,  if 
sustainable  at  all,  and  are  not  infringed  by  combination  covered  by  letters 
patent  299,875,  as  all  the  invention  does  is  to  adapt  old  means  to  a  new  u.«<e 
and  new  material.  Wright  <St  Colton  Wire  Cloth  Co.  v.  Clinton  Wire  Cloth 
Co.,  83  U.  S.  App.  188  (1st  Cir.) ;  Aldrich,  J.,  1895. 

426.  800,687— Hay  Elevator.— Under  letters  patent  800,687,  for  improve- 
ments in  hay  elevators  and  carriers,  the  patentee,  in  view  of  the  state  of  the 
art,  was  entitled  at  most  only  to  the  precise  devices  mentioned  in  the  claim, 
and  that  patent,  so  construed,  is  not  infringed  by  machines  constructed 
under  patent  279,889.  B<yifd  v.  Janesville  Hay  Tool  Co.,  158  U.  S.  602 ; 
Shiras,  J.,  1895. 

427.  300,847 — Jump  Seats. — Letters  patent  800,847,  for  an  improvement  on 
jump  seats,  is  not  a  pioneer  invention  in  view  of  the  prior  state  of  the  act, 
and  is  not  infringed  by  a  combination  producing  a  different  set  of  move- 
ments.   Bdbcockv.  Clarkson,  21  U.  S.  App.  443  (Ist  Cir.) ;  Putnam,  J.,  1894. 

428.  301.696— Roll  Paper  Holders.— Claims  2  and  5  of  letters  pptent  No. 
801.596,  for  *'an  improvement  in  roll  paper  holders  and  cutters,  are  void. 
American  Roll  Paper  Co,  v.  Weston,  16  U.  S.  App.  559  (6th  Cir.) ;  Severens, 
J.,  1893. 

429.  301,720 — Steam  Governors. — Letters  patent  301,720,  for  new  improve- 
ments in  steam-engine  governors,  are  void  for  want  of  novelty  in  the  inven- 
tion claimed  in  the  specification.  Ide  v.  Ball  Engine  Co.^  149  U.  S.  550; 
Brown,  J.,  1893. 

430.  303,006— Gash  Carrier.— The  patentee  of  the  Hayden  patent  No,  303.- 

006,  for  *'  improvements  in  store-service  apparatus,**  commonly  called  '*  cash- 
carriers,"  is  not  a  pioneer  inventor  in  the  art,  and  is  therefore  not  entitled 
to  a  broad  constiiiction  of  his  claims,  but  must  be  limited  to  a  combination 
consisting  of  such  elements  as  the  specification  clearly  describes.  Lamson 
Cash  Ry.  Co.  v.  Oodehard,  19  U.  S.  App.  360  (8th  Cir.) ;  Thayer,  J.,  1894. 

431.  303,116- Wood-working  Machine.— Letters  patent  of  the  United 
States  No.  303,116,  dated  Aug.  5, 1884,  granted  to  Amos  K.  Calverly,  assignor 
to  Sarah  Calverly,  for  *'  improvements  in  machines  for  rounding  bent  handle 
and  other  wood- work,'*  are  void  for  want  of  patentable  novelty.  Calvrrlys 
Administrator  v.  Deere  &  Co.,  24  XJ.  S.  App.  617  (7th  Cir.) ;  Woods,  J., 
1895. 


'432.    313,224;    317.628— Machine    for  Producing    Printing  Bars.— 

Letters  patent  813,224  and  317,528,  for  improvement  in  machines  for  pro- 
ducing printing  bars,  are  entitled,  because  of  their  unusual  merit,  to  liberal 
construction  and  are  infringed  by  the  respondent's  mechanism,  which  is  in 
principle  the  same  and  accomplishes  the  same  result.  Rogers  Typogravh 
Co.  V.  Mergenthaler  Linotyj^e  Co.,  28  U.  S.  App.  146  (3d  Cir.);  Achesox,  J., 
1894. 

433.  316,411— Cabinet  Locks.— Letters  patent  316,411.  for  improvements  in 
cabinet  locks,  are  void  for  want  of  patentable  invention.  Corbin  Cabinet 
Lock  Co.  V.  Eagle  Lock  Co.,  150  U.  S.  38 ;  Jackson,  J.,  1893. 
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4d4.    S16,422~Iiamp  Burner.— Letters  patent  816,422,  for  a  lamp  burner, 
held  void  for  want  of  novelty.    Ansonia  Brass  db  Copper  Co.  v.  wUson,  11 
U.  S.  App.  758  (2d  Cir.) ;  Per  Cur.,  1898. 
See  Bowman  v.  De  Grauw,  60  F.  R.  912  ;  MacKnight  v.  M'Niece,  64  F.  R.  118. 

435.  317,049— Boiler  Holders.— Letters  patent  No.  817,049,  granted  May  6, 
1885,  for  roller  holders  for  photographic  films,  declared  to  be  infringed 
in  claims  3,  26,  29,  80,  31,  82,  by  defendant's  apparatus.  Blair  Camera  Co» 
V.  Eastman  Co,y  21  U.  S.  App.  574  (1st  Cir.) ;  Per  Cur.,  1894. 

436.  317,049— Fhotogrsphio  Camera.— Letters  patent  817,049,  for  a  device 
to  keep  the  sensitized  strip  in  a  photographic  camera  in  proper  tension,  was 
not  anticipated  by  prior  devices  m  the  Mann  patent  of  1876.  Blair  Camera 
Co  V.  Eastman  Co,,  21  U.  S.  App.  574  (1st  Cir.)  ;  Per  Cur.,  1894. 

437.  321 ,240— Creaming  Cans.— Claims  2, 5, 7, 8,  of  letters  patent  No.  821 ,840, 
for  ^'  new  and  useful  improvements  in  creaming  cans,  held  to  be  valid. 
Gibson  V.  Vermont  Farm  Machine  Co,,  14  U.  S.  App.  439  (2d  Cir.) ;  Shipman, 
J.,  1893. 

438.  321,833— Fire-cracker.— Claim  1  of  patent  821,888  is  not  infringed  by 
a  firecracker  constructed  on  long-known  principles.  Masten  v.  Hunt,  5  U.  S. 
App.  289  (1st  Cir.) ;  NEI.SON,  J.,  1893. 

439.  823,162— Bubber  Pedals.— Letterspatent  No.  823,162,  for  protecting  the 
pedals  of  a  velocipede  with  india-rubber,  are  void  for  want  of  invention,  as 
the  coating  of  pedals  to  prevent  slipping  being  old,  the  particular  shape  in 
which  they  are  made  is  a  mere  matter  of  mechanical  ssill.  Letters  patent 
310,776  and  245,542,  as  well  as  197.289,  are  all  void  for  want  of  novelty.  Pope 
Mfg,  Co.  V.  Oormtdly  db  Jeffery  Mfg,  Co.  (No. ;?),  144  U.  S.  238 ;  Brown,  J., 
1892. 

440.  327,878— Electric  Batteries.— The  substitution,  in  patent  No.  327,878, 
of  a  solid  casting  for  several  parts  soldered  together  is  not  an  improvement  for 
which  a  patent  mav  be  granted.  Consolidated  Elec.  M,  Co.  v.  Holtzer,  33 
U.  S.  App.  80  (1st  Cir.);  Putnam,  J.,  1895. 

441.  329,805 — Chairs.— Action  to  enjoin  an  infringement  of  letters  patent 
829,80o,  for  improvement  in  chairs.  It  appeared  on  the  trial  that,  of  all  the 
devices  claimed  for  329,805,  the  only  new  devices  were  a  sliding  supple- 
mentary foot,  instead  of  the  rotatin;^  supplementary  foot  of  previous  con- 
vertible chairs,  and  giving  to  tliis  sliding  foot  the  additional  function  of  a 
bracket  to  support  tlie  seat.  Neither  of  these  functions  was  performed  by  the 
mechanism  of  the  defendant.  Held,  that  there  was  no  infringement.  Waite 
V.  Robinson,  5  U.  S.  App.  454  (1st  Cir.);  Carpenter,  J.,  1893. 

442.  330,916— Improvement  in  Ceilings.— Patent  No.  330,916,  for  im- 
provements in  metallic  ceilings,  construed,  and  defendant's  patent  held  not  to 
infringe.  Northrop" s  Executors  v.  Rasner,  3  U.  S.  App.  186  (3d  Cir.) ;  Green, 
J.,  1892. 

442a.  Bicycle  Saddles. — Letters  patents  331 ,001 ,  for  an  improvement  in  saddles 
for  velocipedes,  are  valid ;  the  patented  feature  of  the  saddle  described  is  its 
adaptability  for  removal  and  replacement  at  pleasure.  And  said  letters 
patent  are  not  infringed  by  a  device  in  which  this  feature  is  lacking.  Over^ 
man  v.  Warwick  Cycle  Mfg.  Co.,  21  U.  S.  App.  204  (1st  Cir.) ;  Per  Cur.,  1894. 

443.  331,280— Folding-machine.— Letters  mtent  No.  331,280,  Dec.  1, 1885, 
issued  to  Luther  C.  Crowell,  assizor  to  R.  Hoe  &  Co.,  for  '*  improvements 
in  folding-machines,**  are  not  void  for  want  of  patentable  novelty.  Scott  v. 
Hoe,  28  U.  S.  App.  636  (3d  Cir.) ;  Dallas,  J.,  1895. 

444.  333,474— Bailroad  Switches.— Letters  patent  No.  333,474,  Dec.  29, 
1885,  to  Arthur  J.  Moxham,  for  an  "  improvement  in  railroad  switches,"  in 
view  of  letters  patent  No.  318,645,  May  26, 1885,  to  Arthur  J.  Moxham,  are  void 
for  want  of  patentable  novelty.  Johnson  Co.  v.  Penna,  Steel  Co.,  28  U.  S. 
App.  573  (3d  Cir.) ;  Butler,  J.,  1895. 
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445.  337,187— Trunk  Lock.— The  trunk  lock  described  in  claim  2  of  letters 
patent  837,187,  held  void  for  want  of  patentable  novelty.  Eagle  Lock  Co.  v. 
Corbin  Cabinet  Lock  Co,,  26  U.  S.  App.  388  (2d  Cir.) ;  Shipman,  J.,  1894. 

443.  337,299— Secondaxy  Batteries.— Letters  patent  No.  337,290,  to  C.  F. 
Brush,  for  improvement  in  secondarv  batteries,  is  an  improvement  over  the 
Plante  battery.  Electrical  Accumtuator  Co,  v.  Brush  Electric  Co.,  1  U.S. 
App.  320  (2d  Cir.) ;  Shipman,  J.,  1892. 

Brush  patent  was  sustained  in  Brush  Electric  Co.  v.  Hilford  and  Hopedale  St.  R.  Co.,  58 
F.  R.a88,891  (18Q8). 

447.  337,966— Paper  Bag  Machines.- Letters  patent  337,965,  for  certain 
useful  improvements  in  paper  bag  machines,  is  not  infringed  by  letters  pa- 
tent No.  417,846,  as  they  ao  pot  contain  an  equivalent  combination  or  organ- 
ization of  parts.  Letters  patent  337,965  is  not  a  pioneer  patent  which  marks 
a  great  advance  in  the  art  or  lies  at  the  basis  of  a  new  art.  As  complainants 
have  never  made  any  use  of  their  alleged  invention,  nor  attempted  to  do  so,  it 
is  doubted  whether  a  court  of  equity  has  jurisdiction.  New  lorfe  Paper  Bag 
Machine  <fc  Mfg,  Co,  v.  Hollingsworth  cfe  Whitney  Co.,  5  U.  S.  App.  327  (1st 
Cir.);.COLT,J.,  1898. 

448.  339,913— Car  Trucks.— The  inventions  claimed  in  the  third  and  fourth 
claims  of  letters  patent  No.  339,913,  for  improvement  in  car  trucks,  if  not 
void  for  want  of  novelty,  as  the  application  of  an  old  process  or  machine  to 
a  similar  or  analogous  subject,  with  no  change  in  the  manner  of  application, 
and  no  result  substantially  distinct  in  its  nature,  were  inventions  of  such  a 
limited  character  as  to  require  a  narrow  construction ;  and,  being  so  con- 
strued, the  letters  patent  are  not  infringed  by  the  bolsters  used  by  the  ap- 
pellee.   McCarthy  v.  Lehigh  Valley  R,  Co.,  160  U.  S.  110;  Brown,  J.,  1895. 

449.  341,380;  388,366— Stamping  Machine.— Claims  2  and  4  of  letters 

patent  341,380,  for  improvements  in  marking  and  stamping  apparatus,  are 
valid.  Claims  1  and  3  of  letters  natent  388,366,  for  imi>rovements  in  mail 
stamping  apparatus,  are  also  valia.  Groth  v.  International  Postal  Supply 
Co.,  20  U.  S.  App.  636  (2d  Cir.) ;  Shipman,  J.,  1884. 

450.  342,466— Sheet  Metal  Elbow.— A  sheet  metal  elbow  (patent  No.  342,- 
465),  composed  of  curved  and  longitudinally-corrugated  pieces  of  metal 
having  only  longitudinal  seams,  whereby  the  said  elbow  is  free  to  expand 
uniformlv,  to  avoid  bursting,  is  not  a  patentable  novelty  in  sheet  metal 
expansible  elbows.  Ritchie  v.  Obdyhe,  28  U.  S.  App.  264  (3d  Cir.)  ;*  Butler, 
J.,  1894. 

451.  343,369— BeMgerator.— Letters  patent  343,369,  for  a  refrigerator  con- 
structed to  use  ice  and  salt  in  conjunction,  to  produce  cold,  such  use  of  ice 
and  salt  together  being  in  a  manner  never  before  attempted,  is  novel  and 
useful  and  patentable.  For  a  combination  of  familiar  elementary  devices, 
possessing  novelty,  is  patentable.  Haffcke  v.  Clark,  8  U.  S.  App.  69  (4th 
Cir.) ;  Hughes,  J.,  1892. 

452.  343,677--Paper-folding  Machines.— Patent  No.  343,677,  for  improve- 
ments in  paper-folding  machines  connected  with  printing  presses,  was  in- 
vented prior  to  the  subjects  of  Nos.  322,344  and  331,762,  and  is  infringed  by 
devices  constructed  under  them.  Brown  Folding  Marine  Co.  v.  Stonemetz 
Printers'  Machine  Co.,  17  U.  S.  App.  225  (3d  Cir.) ;  Butler,  J.,  1893. 

453.  344,667— Bail-ears  for  Pails.— Letters  patent  344,667,  for  improvements 
in  bail-ears  for  pails,  construed.  Christman  v.  Bertels,  28  U.  S.  Af^.  360  (3d 
Cir.);  Dallas,  J.,  1895. 

454.  346,966— Caps  and  Hats.— The  claim  of  letters  patent  No.  345.665, 
granted  to  Jno.  C.  Goebel,  for  "  improvements  in  caps  and  hats,"  A^M  to  be 
void  for  want  of  patentable  invention.  Ooldmann  v.  Ooebel ;  Amer.  By. 
Supply  Co,  V.  Goebel,  26  U.  S.  App.  453  (2d  Cir.) ;  Shipman,  J.,  1894. 

455.  347,043 — ^Bag  Engine. — ^The  machine  manufactured  under  letters  pa- 
tent 347,043,  for  '*  new  and  useful  improvements  in  rag  engines  for  beatmg 
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paper-pulp,**  is  an  infringement  of  the  first  claim  in  letters  patent  803,874 
for  a  rag  engine  for  paper-making.  Hoyt  v.  Home,  145  U.  S.  802 ;  Brown, 
J.,  1802. 

To  copy  the  principle  described  is  an  inf ringrement,  though  totally  unlike  the  original  in  form. 
Hanmm  v.  Struthers.  67  F.  R.  690 ;  Reece  Button-Hole  M.  Co.  t.  Globe  B.  H.  M.  Co.,  61  F.  R.  964 ; 
George  Frost  Co.  et  al.  v.  SUverman,  63  F.  R.  466 ;  Delvin  ▼.  Paynter,  64  F.  R.  400 ;  Goldle  v.  Dia- 
mond State  Iron  Co.,  64  F.  R.  :^  ;  Hoe  ▼.  Soott,  66  F.  R.  609. 

456.  340,720— Boiler  Deflectors.— Letters  patent  849,720,  for  improvement 
in  boiler  deflectors,  are  void  for  want  of  novelty  and  patentable  invention. 
Kennedy  v.  Chicago  City  Ry,  Co.,  9  U.  S.  App.  580  (7th  Cir.) ;  Per  Cur.,  1893. 

457.  351,246— Wagon-stake  Pockets.— Letters  patent  No,  851,245,  for  an 
improvement  in  wagon-stake  pockets,  are  void.  Bothe  v.  Paddock-Hawley 
Iron  Company,  4  U.  S.  App.  817  (8th  Cir.);  Shiras,  J.,  1892. 

458.  863,790— Woven  Fabrics.— Patent  No.  858,790,  for  an  improvement  in 
woven  fabrics,  consisting  in  the  use  of  the  binder  warp  and  weft  threads  to 
produce  a  color  effect,  possesses  invention,  had  not  been  anticipated,  and  was 
valid.  Hoyle  v.  Kerr's  Administrator,  17  U.  S.  App.  200  (3d  Cir.) ;  Achebon, 
J.,  1898. 

459.  350,687 :  350,688— Signals.— Claims  1  and  2  of  letters  patents  859,687 
and  claims  1, 2, 8, 4,  and  5  of  859,688,  for  an  improvement  in  municipal  signal 
apparatus,  are  valid.  Oamewell  Mre-Alarm  Tel,  Co.  v.  Municipal  Signal  Co, 
(J),  21  U.  8.  App.  157  (1st  Cir.) ;  Nelson,  J.,  1894. 

460.  360,036— Girder-Bails.— Claim  1  of  patent  No.  860,086,  for  "  a  new  and 
useful  method  for  rolling  side-bearing  girder-rails,"  being  merely  an  im- 
proved method  in  a  well-advanced  art,  must,  even  if  not  invalid  for  want  of 
mvention,  be  confined  to  the  specific  form  of  construction  shown  and  de- 
scribed by  the  patentee.  Johnson  Co,  v.  TMewater  Steel  Works,  17  U.  S. 
App.  57  (3d  Cir.) ;  BuTLER,  J.,  1893. 


461.  360,070— Westinghouse  Air-brake.— Claim  2  of  the  Weetinghouse 
air-brake  patent,  860,070,  in  describing  the  piston  is  fatally  defective,  as  it 
does  not  identify  the  specific  means  by  which  the  result  is  achieved.  Boy- 
den  Power  Brake  Co,  v.  Westingh  use,  25  U.  S.  App.  47^  (4th  Cir.) ;  Hughes, 
J.,  1895. 

462.  364,081— Pneumatic  Drilling  Tools.- Letters  patent  of  the  United 
States  No.  864,081,  dated  May  81, 1887,  and  granted  to  Albert  J.  Bates,  **  for 
improvements  in  pneumatic  drilling  tools,"  construed  and  held  valid,  and 
infringed  by  defendant's  pneumatic  tool  described  in  letters  intent  of  the 
United  States  No.  472,495,  dated  April  5,  1892,  and  granted  to  Daniel  Draw- 
baugh  for  "improvements  in  pneumatic  tools."  Fisher  v,  American  PneU" 
mtmc  Tool  Co.,  88  U.  S.  App.  129  (2d  Cir.) ;  Shipman,  J.,  1896. 

463.  367,267— Ice-planing  Machine.— Claim  1  of  letters  patent  367,267,  for 
"  improvements  in  apparatus  for  planing  cakes  of  ice  for  storing,"  heM  void 
for  want  of  patentable  novelty.  Briggs  v.  Central  Ice  Co.,  20  U.  S.  App.  374 
(2d  dr.) ;  Wallace,  J., 1894. 

464.  367,484— Shank-stiffener  Machine.— Claims  1  and  6  of  letters  patent 
367,484,  for  an  improvement  in  machine  and  method  for  compressing  shank- 
stiffeners,  held  valid.  Watson  v.  Stevens  (J),  5  U.  S.  App.  101  (1st  Cir.) ;  Put- 
nam, J.,  1892. 

465.  367,530— Cultivators.— Claims  of  letters  patent  867,680,  for  com  cul- 
tivators, comprising  smootliing  planks,  protectors  secured  thereto  extendinsr 
backwards  therefrom,  and  diverging  arms  provided  with  shovels  and 
scrapers,  are  void  for  want  of  novelty,  as  each  of  the  elements  is  old,  and 
their  combination  produces  no  new  result.  Deere  <St  Co.  v.  J.  I.  Case  Plow 
Works,  9  U.  S.  App.  567  (7th  Cir.) ;  Woods,  J.,  1893. 

466.  367,725— Steam-pipes.— Claim  1  of  letters  patent  867,725,  for  "  improve- 
ments in  unions  for  steam-pipes,"  held  valid  and  infringed.  Devlin  v,  Payn^ 
ter.  28  U.  S.  App.  115  (3d  (Jir.) ;  Acheson,    J.,  1894. 
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467.  37d,223~Toy  Bank.— Letters  patent  373,22»  for  toy  bank  construed. 
Card  V.  Colby,  24  U.  S.  App.  461  (7th  Cir.);  Jenkins,  J.,  18W. 

468.  373,369—408,632 ;  418,014 ;  421,928.— CaUle  aiiard— Letters  pa- 
tent 873,359,  for  a  new  and  useful  cattle-guard  for  railways,  are  anticipated 
by  prior  letters  patent,  and  are  therefore  void  for  want  of  novelty.  So  are 
ckims  1  and  2  of  letters  patent  403,532.  Letters  patent  418,014  and  421,928 
are  also  invalid.  National  Surface  Guard  Co.  v.  Merrill,  6,  U.  S.  App.  6  (6th 
Cir.) ;  Sage,  J.,  1891. 

469.  378,620— Waterproof  Paper.— Letters  patent  No.  878,529,  issued  for 
an  improvement  in  tne  production  and  manufacture  of  paper  having  water- 
proof, non-conducting,  and  other  valuable  properties  and  qualities,  upon  a 
claim  for  **  a  new  article  of  manufacture  and  of  commerce  paper  coated  or 
saturated  with  maltha,  substantially  as  set  forth,'*  are  void  for  want  of  pat- 
entable novelfy.  Reynolds  v.  Standard  Paint  Co. ,  28  U.  S.  App.  457  (3d  Cir. ) ; 
AcHESON,  J.,  1895. 

470.  378,861— Box-hinge.— Patent  No.  378  for  box-hinges  construed.  Bidi' 
mond  V.  Attoood  (i),  5  U.  8.  App.  1  (1  Cir.) ;  Colt,  J.,  1892. 

See  Riclimond  ▼.  Atwood  6S  F.  R.  20 ;  Columbus  Watch  Co.  v.  Robbins,  58  F.  R.  SSa 

471.  379^644— Interfering  Device.— Letters  patent  379,644,  for  an  improve- 
ment in  interfering  devices  for  horses,  in  view  of  the  state  of  the  art  at  that 
time  as  shown  by  the  evidence,  are  void  for  want  of  patentable  novelty. 
Havjghey  v.  Lee,  151  U.  S.  282  ;  Shiras,  J.,  1894. 

472.  379,806— Water  Meter  Piaton.— In  a  water  meter,  a  piston  formed  of 
hard  rubber  and  having  a  motion  of  nutation,  combined  with  a  skeleton  of 
steel  wire  for  strengthening  purposes,  is  a  novelty  which  is  worthy  of  patent. 
Tftompson  Meter  Co.  v.  National  Meter  Co.  28,  U.  S.  App.  275  (8d  Cir.) ; 
Wales,  J.,  1895. 

473.  383,170— Iiaminated  Posts.— Claim  13  of  letters  patent  383,170  does 
not  include  posts  in  combination  with  the  angle  plates,  but  the  laminated 
posts  described  and  claimed,  and  is  not  infringed  when  the  posts  used  in  a 
combination  are  not  laminated.  Bufington  Iron  Building  Co.  v.  Eustis,  27 
U. S.  App.  693  (8th  Cir.);  Sanborn,  J.,  1895. 

474  383,170— Construction  of  Iron  Buildings.- The  thirteenth  claim  of 
theBuffington  patent  No.  383,170,  for  improvement  in  iron  building  construc- 
tion, does  not  include  a  claim  for  the  idea  of  supporting  horizontal  sections 
of  masonry  veneer  on  the  iron  frameworks  of  a  building,  nor  the  combina- 
tion of  such  veneer  and  the  shelves  supporting  it  witJi  the  iron  frame,  merely 
because  they  are  described  in  the  specifications  of  the  patent.    Same  Case.' 

475.  384,893— Shoe-making  Machine.- Patent  No.  394,893  for  improve- 
ment  on  beating-out  macliine  used  in  making  shoes.  PlaintifiTs  patent  was 
the  first  device  for  clearing  the  last  from  the  aie  automatically.  Defendant's 
mechanism  adopted  this  device,  but  substituted  lasts  for  jacks,  a  substitution 
which  had  been  common  in  such  machines  for  some  time.  Hdd,  that  plain- 
tiff's patent  was  valid  and  that  defendant's  was  infringement  Herrtek  v. 
Tripp  Giant  Leveller  Co.,  5  U.  S.  App.  507  (1st  Cir.);  Per  Cur.,  1898. 

476.  392,365— Bod  Mills.— Claim  1  of  letters  patent  No.  392,365,  dated  Nov. 
6,  1888,  and  granted  to  Henry  Roberts,  ^*  for  an  improvement  in  rod  mills, 
Tield  to  be  void  for  want  of  patentable  novelty.  Pittsburgh  Wire  Co.  Roberts^ 
39  U.  S.  App.  44  (3d  Cir.) ;  Wales,  J.,  1896. 

477.  393,638— Paper  Machine.— Patent  No.  393,538,  claims  1  and  2,  for 
*  *  improvements  in  paper-machines,  *'  held  valid.  Claim  3  held  invalid  because 
akin  to  No.  334,460  for  "  improvements  in  roller-mills"  and  to  No.  310,127. 
Claim  4  of  patent  No.  393,538  contains  nothing  patentable.  Bagley  and  Se- 
wall  Co.  V.  Empire  Wood  Pulp  Co.,  14  U.  S.  App.  517  (2d  Cir.);  Shipma>% 
J.,  1893. 
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478.  393,740— Filtration.— Letters  patent  of  the  United  States  No.  803,740, 
dated  February  19, 1894,  granted  to  Isaiah  Smith  Hyatt  for  improvements  in 
the  art  of  filtration,  were  valid  and  infringed  by  the  defendant.  Schwarz- 
waMer  v.  New  York  FUter  Co.,  26  U.  S.  App.  547  (2d  Cir.) ;  Wallace,  J., 
1895. 

479.  386,406— Electrio  Wire  Conduits.— Patent  No.  896,407,  granted  Jan- 
nary  22,  1889,  for  improvements  in  electric  wire  conduits,  was  declared  void 
for  lack  of  patentable  novelty.  Lfpich's  Administrator  v.  Colorado  Telephone 
Co.,  27  U.  S.  App.  81  (8th  Oir.);  Thayer,  J.,  1894. 

480.  3999I6O— Cash  Carrier.— Patent  No.  255,525,  for  improvement  in  auto- 
matic cash-carrier  systems  for  store  service,  is  not  patentable.  Claim  1  there- 
fore was  not  infringed  by  patent  899,150.  Martin  HiU  Cash  C,  Co,  v.  Martin 
(7X  83U.  S.  App.  157  (1st  Cir,);  COLT,  J.,  1896. 


481.  408.416— Floral  Designs.- Patent  No.  408,416.  for  an  improvement  in 
floral  letters  and  designs,  is  void  for  want  ofpatentable  novelty,  as  the  prior 
use  of  wooden  frames  as  a  foundation  for  floral  decoration  anticipated  it. 
Jansen  v.  Krick,  26  U.  S.  App.  80  (2d  Cir.);  Shifman,  J.,  1894. 

682.  412y761— Process  of  Manufkcture.— Letters  patent  412,751,  for  a  "  pro- 
cess of  manufacturing  metallic  cross-bars  and  rails  for  window  sashes  and 
analogous  structures,**  were  invalid,  because  the  i)roce8S  therein  described 
involved  no  chemical  or  other  elemental  action  which  was  separable  or  dis- 
tinguishable from  the  functions  of  the  several  mechanical  devices  which 
were  employed  to  effect  the  result*.  WeUs  OUiss  Co,  v.  Henderson,  84  U.  S. 
Appw  19  (7th  Cir.);  Woods,  J.,  1895. 

483.  418,644— Watoh  Protectors.— Letters  patent  No.  418,644,  of  October 
29, 1889,  and  granted  to  Thomas  Benfield  and  others,  **  for  improvements  in 
watch  protectors,"  is  void  for  want  of  paten  table  invention.  Newark  Watch 
Case  Material  Company  v.  WUmot  dt  Hobbs  Mfg.  Co,,  26  U.  S.  App.  517  (2d 
Cir.);  Shifhan,  J.,  1895. 

484.  415,068— Metallic  Window-sash  Bars.— Letters  patent  420,510,  for 
"  improvements  in  window-sash  bars,"  must  be  restricted,  and  thus  construed 
they  were  not  infringed  by  patent  415,068,  for  "  improvements  in  metallic 
window-sash  bars."  Wdli  Glass  Co.  v.  Henderson,  84  U.  S.  App.  19  (7th 
Cir.) ;  Woods,  J.,  1895. 

485.  418,356— Chums.— Claims  8.  4,  5,  and  6  of  letters  patent  No.  418,856, 
for  improvements  in  churns,  held  void  for  want  of  novelty.  Palmer  v.  Mc- 
Dermaid,  9  U.  S.  App.  465  (7th  Cir.) ;  Per  CJue.,  1898. 

486.  424,695— Trolleys.— Claims,  4,  20,  28,  25,  26,  and  27  of  letters  patent  of 
the  United  States,  No.  424,695,  which  relate  to  the  trolley,  trolley  switches ; 
claims  82  and  88  of  said  letters  patent,  which  relate  to  the  spring  which  con- 
trols the  movement  of  the  trolley  arm,  are  held  to  be  valid  and  to  have  been 
infringed.  Claims  15,  16,  and  17  of  said  letters  patent,  which  relate  to  the 
pivoted  trolley  arm  and  its  weight  and  spring  mechanism,  are  held  to  be  valid 
and  not  to  have  been  infringed.  Elmvra  and  Horseheads  Ry,  Co,  v.  Thorn- 
son-Houston  Co,,  38  U.  S.  App.  55  (2d  Cir.) ;  Wallace,  J.,  1896. 

487.  424.695— Suspended  Switches. — Claim  2  of  letters  patent  of  the 
United  States  No.  424,695,  dat^  April  1,  1890,  and  granted  to  Charles  J.  Van 
Depoele  for  improvements  in  suspended  switches  and  travelling  contacts  for 
electric  railways,  are  held  void  for  want  of  patentable  novelty.  Elmira  and 
Horseheads  Ry.  Co,  v.  Thomson-Houston  Co.^  88  U.  S.  App.  55  (2d  Cir.) ; 
Wallace,  J.,  1896. 

488.  432,411— Album.— The  invention  covered  by  letters  patent  No.  482,411, 
1890,  for  a  **  new  and  improved  album,"  held  to  contain  no  novelty  except 
in  the  combination,  and  to  differ  in  this  re6X)ect  so  little  from  other  devices 
of  an  earlier  date  shown  by  the  art  that  the  claims  of  the  patent  must  be 
narrowly  construed.  Defendant's  device  not  an  infringement.  Holman  v. 
Jones,  17  U.  S.  App.  490  (3d  Cir.) ;  BuTLER,  J.,  1894. 
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489.  434,087— Electric  Bail  Connector.— Letters  patent  484,087,  for  an 
electric  rail  connector,  consisting  of  a  short  metallic  wire  with  each  end 
passing  through  a  bolt,  wliioh  is  firmly  inserted  into  a  hole  drilled  into  the 
rail,  are  void  for  want  of  novelty.  LiA  v.  EleetiHc  Merchandise  Co.,  9  U.  S. 
App.  609  (7th  Cir.) ;  Per  Cur.,  1893. 

400.  442,646— Band-saw  MillB.— Letters  patent  No.  442,645,  for  improve- 
ments in  band-saw  mills,  is  a  combination  of  old  elements.  It  simply  reme- 
dies the  defect  in  a  pre-existing  device  b^  increasing  the  strength  of  a  part 
that  lacked  strength  and  firmness,  or  b^  increasing  speed.  The  patent  lacks 
invention.  Vulcan  Iron  Works  v.  Smith,  15  U.  S.  App.  577  (9th  Cir.) ;  Gil- 
bert, J.,  1894. 

491.  448,664— Crocheting  Machines.— Claims  1,  2,  3,  and  4  of  No.  428.506, 
for  improvements  in  crocheting  nutchines,  construed  and  held  not  infringed 
by  No.  448,664.  Shoemaker  v.  Merrow,  17  U.  S.  App.  555  (3d  Cur.);  Bdti^b, 
J.,  1894. 

492.  456,122— Elevator.-Letters  patent  No.  456,122,  dated  July  14,  1891, 
granted  George  H.  Reynold  for  **  improvement  in  means  for  controlling  the 
operation  of  elevators,"  was  held  to  embody  a  subordinate  iniprovement  in 
the  device  covered  by  letters  patent  No.  817,202.  National  Co.  v.  Belcher, 
89  U.  S.  App.  95  (3d  Cir.) ;  Wales,  J.,  1896. 

493.  458,262— Machine  for  Trimming  Carriage  Tops.— Clauns  1  and  3 
of  letters  patent  358,447,  and  granted  for  an  '*  adjustable  form  for  setting 
and  building  carriage  tops,*'  hdd  to  have  been  infringed.  Gumey  v.  Oaket, 
88  U.  S.  App.  20  (4th  Cir.) ;  COLT,  J.,  1895. 

494.  466,485— Insurance  against  Bad  Debts.- Letters  patent  465,585,  for 
"  means  for  securing  against  excessive  losses  by  bad  debts,'*  held  to  be  void 
for  lack  of  patentable  novelty,  because  the  holder  of  the  patent  not  having 
secured  any  monopoly  of  the  *'  transactions  "  to  be  recorded,  and  such  trans- 
actions having  their  origin  and  completion  independently  of  the  patent, 
there  was  no  patentable  novelty  in  the  use  of  sheets  for  the  purpose  of  record- 
ing them.  Xf.  S.  Credit  System  Co.  v.  American  Credit  indemnity  Co.,  20 
U.  S.  App.  172  (2d  Cir.) ;  Lacobibe,  J.,  1898. 

495.  466,940— Curtain  Bod.— Patent  No.  466,940,  for  an  improved  curtain 
rod,  construed.  H.  L.  Judd  A  Co.  v.  Fowler,  26  U.  S.  App.  106 ;  Shipmas. 
J.,  1894. 

The  construction  of  patents  must  be  in  conformity  with  the  aelf -imposed  limitations  coDtaioed 
in  the  claim.    New  Departure  BeU  Co.  v.  Bevin  Bros.  Mfg.  C,  64  F.  R.  8G6  (18M). 

496.  471.982— Bell8.--Letters  patent  No.  871,982,  to  Edward  Darton  Rock- 
well, dated  March  29,  1892,  for  an  **  improvement  in  bells,"  are  void  for  want 
of  patentable  novelty.  Bevin  Bros.  Co.  v.  New  Departure  Bell  Co.,  38  U.  S, 
App.  292  (2d  Cir.);  Lacobibe,  J.,  1896. 

497.  481,134— Boy  den  Air-brake.— The  brass-ring  partition  of  the  Boyden 
air-brake  patents,  Noe.  481,134,  481,135,  and  481,136,  with  the  part  contained 
therein,  is  not  a  mechanical  equivalent  of  the  additional  stem  and  valve  and 
the  by-passages  leading  from  the  additional  valve  to  the  brake  cylinder, 
which  m  the  Westinghouae  patent  860,070  accomplishes  the  same  result. 
Boyden  Power-Brake  Co.  v.  Westinghouse,  25  U.  S.  App.  475  (4th  Cir.); 
HUGHHS,  J.,  1895.  «v  »  ff  y 

498.  482,293— Time-reoorder8.—Letters  patent  No.  482.293,  "forimprote- 
ments  m  workmen's  time-recorder,"  construed.  Bundy  Mfg.  Co.  v.  Co- 
lumbian Time  Recorder  Co.,  26  U.  S.  App.  421  (2d  dr.);  Shipman,  J.,  ISW. 

499.  488,494— Bubber  Tires.— Patent  No.  488,494,  a  combination  described 
??  *  claim  for  an  improvement  in  tires  for  vehicles,  is  a  patentable  novelty. 
Arte  Rubber  Co.  v.  American  Ihinlop  Tire  Co.,  28  U.  S.  App.  470  (3d  Cir.); 
WALES,  J.,  1895. 

Rehearing  denied  October  8, 1896.    No  opinion. 
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PAYME17TS,  5. 

See  also :  Duties,  25. 

1  Bight  of  Appropriation.— The  right  of  appropriation  of  payments  be- 
loQKB  exclusively  to  the  debtor  and  creditor,  and  no  third  party  has  a  right 
to  demand  a  change  in  the  appropriation  of  payments  assented  to  by  them. 
Com  y.  Fant,  10  U.  S.  App.  415  (8th  Cir.);  Caldwelx.,  J.,  1892. 

2.  Appropriation— Debtor  may  Designate.— When  the  appropriation  of 
payments  is  designated  by  the  payer  or  his  agent,  the  creditor  of  the  two 
vessels  may  not  appropriate  them  all  to  one  vessel  and  hold  the  other  vessel 
for  the  entire  amount  due.  The  Memnon,  23  U.  S.  App.  647  (5th  Cir.) ; 
Locke,  J.,  1894. 

d.  Under  Protest,  of  Fee. — ^Payment  under  protest  of  a  license  fee  for  the 
use  of  steam  tugs  in  a  harbor  to  prevent  a  stoppage  of  their  use  is  a  payment 
on  compulsion.    Harmon  v.  Chicago,  147  U.  S.  896 ;  Field,  J.,  1898. 


4.  Svidenoe  of— Beoeipt. — ^The  existence  of  a  receipt  is  only  tnt'^na  facte 
evidence  of  payment.  Brown^s  Admr.  v.  Equitable  Assn,  Soc,,  18  U.  S.  App. 
597  (5th  Cir.);  Locke,  J.,  1898. 

5.  On  Notes — Default  i!n. — ^Plaintiff  made  the  first  two  pa3rments  in  notes, 
which  were  accepted  by  defendant,  and  offered  notes  for  the  third  payment, 
which  defendant  refused  to  accept,  but  agreed  to  hold  for  a  short  tmie,  until 
plaintiff  should  take  them  up  in  cash.  Defendant  afterwards  negotiated  the 
notes.  Hdd,  that  the  defendant  was  not  entitled  to  treat  plaintiff  as  in  de- 
fault upon  such  third  payment.  Cherry  Valley  Iron  Works  v.  Florence  Iron 
River  Co.,  22  U.  S.  App.  655  (6th  Cir.) ;  Sevbrens,  J.,  1894. 

FEDDLEBS. 

See :  Constitutional  Law,  250. 

PENAL  STATUTES. 

See :  Statutes,  11. 

PENALTIES. 

See :  Equity,  48. 

Interstate  Commerce,  23. 
Usury,  7-10. 

PENDENCY  OF  SUIT. 

See :  LrmTATiON  of  Actions,  27. 

Pleading  and  Practice,  41-45. 
Set-off,  4. 

PENNSYLVANIA. 

See :  Evidence,  55. 

Pleading  and  Practice,  52-^58. 
Public  Lands,  148. 
Taxation,  28,  32. 

PENSIONS,  1. 

1.  Iflguanoe  of  Drafts  to  Pensioner.— It  is  not  negligence  on  the  part  of 
a  pension  agent  to  issue  checks  to  a  person  inscribed  as  a  pensioner,  as  the 
Government  has  the  right  to  rely  upon  the  fact  that  payment  would  not  be 
made  by  the  treasurer  except  to  the  pensioner  personally,  upon  proof  of  her 
identity,  or  to  some  responsible  person  presenting  her  indorsement  and  guar- 
anteeing its  genuineness.  Onondaga  Co.  Savings  Bank  v.  U.  5. ,  26  U.  S. 
App.  377  (2d  Cir.) ;  Lacombe,  J.,  1894. 
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PENSION   ATTOBNBY. 

See :  Attoenkys,  10. 

FEB  DEEM. 

See :  District  Attorney,  S-^ 
Marshai^,  17-16. 

PEBPOBMANCE. 

See :  CJontracts,  73-ft2. 
Injunctions,  24. 

PEBILS  OP  THE  SEA. 

See :  Ships  and  Shipping,  6-8L  * 


See :  Criminal  Law,  42l 
Indictment,  lO-lL 

PEBPETUITIES. 

See :  Wills,  13. 

PEBSONAIi  SEBVICK 

See:  Injunctions,  22. 

Specific  Performance,  S-10. 

PETITION. 

See  also :  CiRcmT  Court  of  Appeals,  196  (for  reheariiigX 
Eminent  Domain,  5. 
Habeas  Corpus,  9-15. 
Bbmoval  of  Causes,  36-46. 

PILOT. 

See :  Master  and  Servant,  2. 

Ships  and  Shippino,  9(M)1,  96. 

"  PLACE  LIMITS." 

See:  Public  Lands,  51. 

PLACEB  PATENTS. 
See :  Mines  and  Mining,  22-23. 

PLAXNTIPP. 

See:  Costs,  5-6. 

Parties,  19-22. 

PLANS  AND  DBAWINGH3. 

See:  Evidence,  194. 


See :  Equity,  99-103. 

PLEA  IN  ABATEMENT. 

See :  Pleading  and  Practice,  37-48. 
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PLEADINa  AND  FBACTICE,  142. 

See  also :  Criminal  Law,  52-76,  80. 
Ejectment,  10-13. 
Equity,  66-120. 
Libel  and  Slander,  18-25. 
Limitation  of  AcrriON8,32-36. 

I.  GENERAL  PRINCIPLES,  1-19. 
II.  DECLARATION,  20-«4. 
in.  CONTINUANCE,  35-86. 
IV.  PLEAS  IN  ABATEMENT,  87-48. 

V.  REPLICATION,  49-60. 
VI.  DEMURRER,  61-72. 
VII.  AMENDMENTS,  78-89. 
Vm.  NON-SUIT,  90. 
IX.  VERIFICATION,  91-92. 
X.  ANSWER,  98-94. 
XI.  AFFIDAVIT  OF  DEFENCE,  95-96. 
Xn.  RECORDS,  97. 
Xm.  REQUESTS  TO  CHARGE,  98-99. 
XIV.  VARIANCE,   100-104. 
XV.  DEFECTS,  105-107. 
XVL  VERDICT,  10&-113. 
XVII.  REHEARING,  114-127. 
XVni.  APPEAL,  128-182. 
XIX.  MISCELLANEOUS,  18^-142. 

I.  GENERAL  PRINCIPLES,  1-19. 

1.  Rule  as  to  Objection  to  Petition.— After  answer  filed,  objection  to  a 
petition  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
18  good  only  when  there  is  a  total  failure  to  allege  some  matter  essential 
to  the  relief  sought,  and  is  not  good  when  the  allegations  are  simply  in- 
complete, indefinite,  or  statements  of  conclusions  of  law.  Rush  v.  iVetrman. 
12  U.  S.  App.  685  (8th  Cir.);  Caldwell,  J.,  1898. 

8ee  City  of  Planldngton  ▼.  Gray,  68  F.  B.  417  ;  Board  of  Comrs.  ▼.  Sherwood,  04  F.  R.  106. 

2.  E^ct  of  State  Bnles  of  Praotice.— The  finality  of  a  decree  for  pur- 
poses of  appeal  or  otherwise  in  the  Federal  courts  is  not  affected  by  the  pro- 
cedure in  the  state  courts,  but  must  be  governed  by  the  statutes  of  the 
United  States  and  by  their  own  procedure  and  rules  of  decision.  Elder  v. 
McClaskey  (2),  37  XL  S.  App.  199  (6th  Cir.) ;  Severens,  J.,  1895. 

8.  Practice  of  State  Courts  not  Followed.— The  continuance  of  a  cause 
at  issue  is  a  matter  of  discretion  and  is  not  assignable  for  error,  and  the 
mode  of  summoning  witnesses  and  taking  testimony  is  prescribed  by  the 
Federal  statutes,  and  the  court  will  not  follow  the  practice  of  the  State 
courts.  Texas  A  Pacific  R.  Co.  v.  Nelson,  2  U.  S.  App.  213  (5th  Cir.) ;  Pardee, 
J.,  1892. 

4.  When  Conflicting  with  Federal  Statute.— Wlien  the  state  practice 
conflicts  with  some  statutory  regulation  of  Congress,  or  when  it  would  con- 
fer jurisdiction  on  a  Federal  coiut  which  otherwise  has  no  jurisdiction,  the 
Federal  courts  will  not  follow  it.  Wheeling  Bridge  <&  Terminal  Co.  v.  Coch- 
ran, 25  U.  S.  App.  306  (8th  Cir.) ;  Simonton,  J.,  1895. 

5.  Kansas  Provision  as  to  Challenge  not  in  Force  in  Federal 
Courts. — §  270  of  the  Kansas  Civil  Code  relating  to  the  challenging  of 
jurors,  is  not  in  force  in  the  Federal  courts  in  Kansas,  as  Congress  has  legis- 
lated in  the  matter.  Walker  v.  Collins,  4  U.  S.  App.  406  (8th  Cir.) ;  Shiras, 
J.,  1892. 

6.  May  Enforce  New  Bights  Conferred  by  State.—Federal  courts 
may  enforce,  on  their  equity  or  admiralty  side,  new  rights  or  privileges  con- 
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ferred  bjr  state  or  territorial  statutes  as  they  mav  enforce  new  rights  of 
action,  given  by  statute,  upon  their  common-law  side.  Cowley  v.  North.  JPac, 
R,  Co.,  159  U.  S.  569 ;  Beown,  J.,  1895. 

7.  Construotion  of  Rule  92  Relating  to  Foreclosure.— Equity  Rule 
No.  92  of  the  Supreme  Court,  although  not  mandatory  upon  a  circuit  court, 
nevertheless  entitles  a  complainant,  if  such  relief  is  properly  prayed  for,  to 
a  personal  decree  against  the  defendant  in  foreclosure  for  that  part  of  a 
deed  secured  by  a  lien  which  the  proceeds  of  the  sale  do  not  satisfy.  The 
rule  applies  as  well  to  the  foreclosure  of  a  vendor's  lien  reserved  in  a  deed 
as  to  the  equitable  foreclosure  of  a  mortgage,  as  a  Jien  for  the  purchase- 
money  expressly  reserved  on  the  f^e  of  a  deed  has  in  equity  the  same  effect 
as  a  mortgage.  White  v.  Eioing,  37  U.  S.  App.  865  (oth  Cir.) ;  Taft,  J., 
1895. 

8.  As  to  Bills  of  Ezoeptions.— In  regard  to  biUs  of  exception.  Federal 
courts  are  independent  of  any  statute  or  practice  prevailing  in  the  courts  of 
the  state  in  which  the  trial  was  had.  Van  Stone  v.  StiUweU  &  Bierce  Mfg. 
Co.,  142  U.  S.  128 ;  Lamar,  J.,  1819. 

See  Walker  ▼.  Windsor  Natl.  Bank,  66  F.  R.  78 ;  New  York,  etc.,  Co.  v.  Hyde,  66  F.  R.  188. 

9.  Where  Actions  may  be  Consolidated.— Under  Rev.  Stat.,  §  921,  a 
court  of  the  United  States  may  order  actions  against  several  defenc&nts  by 
one  plaintiff,  to  be  consolidated  for  trial :  such  consolidation,  however,  does 
not  impair  the  right  of  each  defendant  to  the  peremptory  challenges  to 
jurors.  Rev.  Stat.,  §  819.  Mutual  Life  Ins.  Co.  v.  HiUmon;  N.  F,  Lifelm, 
Co.  V.  HiUmon ;  Conn.  Mutual  Life  Ins.  Co.  v.  HiUmon,  145  U.  S.  285  ;  Gray, 
J.,  1892. 

Bee  Billls  v.  Randolph,  157  Mass.  845 ;  Stone  ▼.  U.  8.,  64  F.  R.  67S. 

10.  As  to  Beading  Depositions.— A  rule  established  by  a  state  statute 
regulating  the  practice  respecting  the  time  for  reading  a  deposition  afte-r 
filing,  has  no  application  to  the  Federal  courts,  and  the  act  of  Congress 
(Rev.  Stat.,  §  914)  adopting  the  state  practice  in  civil  cases,  **  as  near  as  may 
be,"  does  not  adopt  such  a  rule.  Walker  v.  CoUins,  19  U.  S.  App.  S07  {Sth. 
Cir.);  Caldwell,  J.,  1893. 

11.  Summary  Process.— Whether  the  court  of  last  resort  of  a  state  has 
properly  construed  its  own  constitution  and  laws  in  determining  that  a 
summary  process  under  those  laws  was  applicable  to  the  matter  which  it 
adjudged,  is  purely  the  decision  of  a  question  of  state  law,  binding  upon 
tins  court.  Iowa  Central  Railway  Co.  v.  Iowa,  160  U.  S.  889 ;  White,  J., 
1895. 

13.  Administration. — An  estate  in  the  course  of  administration  in  a  state 
probate  court  cannot  be  taken  out  of  the  state  court  by  a  Federal  court 
for  distribution  by  a  bill  of  a  citizen  of  another  state  to  recover  a  share 
of  the  property  from  the  administrator.  All  that  Federal  courts  can  do  is 
to  determine  and  award  the  shares  of  citizens  of  other  states.  Byers  v. 
McAuIey ;  McAuley  v.  Byers,  149  U.  S.,  608 ;  Brewer,  J.  (Shiras,  Fcller, 
JJ.,  Dist.),  1893. 

13.  As  to  Chattel  Mortgages.— Rights  created  by  state  statutes  may  be 
enforced  in  the  Federal  courts  when  those  statutes  prescribe  methods  of 
procedure,  which,  by  their  terms,  are  to  be  pursued  in  the  state  courts  of 
original  jurisdiction,  and  there  is  nothing  of  a  substantive  character  in  these 
methods  which  makes  it  impossible  for  the  Federal  courts  to  follow  substan^ 
tiallv  those  methods.  Prentice  v.  Duluth  Storage  dt  Forwarding  Co.,  19 
U.  S.  App.  100  (8th  Cir.);  Sanborn,  J.,  1893. 

14.  Chattel  Mortgages. — While  chattel  mortgages  are  instruments  of  general 
use,  each  state  has  a  right  to  determine  for  itself  under  what  circumstances 
they  may  be  executed,  the  extent  of  the  rights  conferred  thereby,  and  the 
conditions  of  their  validity.  This  court  will  accept  the  settled  law  of  each 
state  relating  to  chattel  mortgages  as  decisive  in  respect  to  anv  case  arising 
therein.     Wilson  v.  Perrin,  22  U.  S.  App.  514  (6th  Cir.) ;  Lurton,  J.,  189£ 
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19.  State  Ijimitation— Admiralty  Cases.— The  judicial  power  of  the 
United  States  lodged  in  the  Federal  courts  extends,  by  the  terms  of  the 
Constitution,  to  aU  cases  of  admiralty  and  maritime  jm'isdiction.  When- 
ever a  rule  as  to  property  or  personal  rights  is  established  by  state  legislation, 
its  enforcement  by  a  I^ederal  court  in  a  case  between  proper  parties  is  a 
matter  of  course,  and  the  jurisdiction  of  the  court  in  such  a  case  is  not 
subject  to  state  limitation.  Bigelaw  v.  AnderaorCs  Administrator,  d4  U.  S. 
App.  d61  (7th  Cir.) ;  Jenkins,  J.,  1895. 

16.  On  Question  of  Common  Law.— Upon  a  question  of  construction  of 
state  statutes,  the  Federal  courts  follow  the  state  courts,  but  upon  a  question 
as  to  the  common  law  of  a  state,  not  laying  down  a  rule  of  j>roperty,  the 
Federal  courts  follow  their  independent  iudgment,  even  if  not  in  accordance 
with  that  of  the  state  court.  Newport  JSewa  and  Miss,  Valley  Co.  v.  HoujSf 
6  U.  S.  App.  173  (6th  Cir.) ;  Tapt,  J.,  1892. 

17.  Code  Bules— Arkansas. — The  Federal  courts  sitting  in  Arkansas  should 
observe  the  rules  of  pleading  of  the  Arkansas  Code  in  the  trial  of  common- 
iaw  cases.  Burlington  Ins.  Co.  v.  Miller ,  19  U.  S.  App.  688  (8th  Cir.); 
Thayer,  J.,  1894. 

18.  Alabama  Attachment  Law.^In  a  statutory  claim  suit  in  Alabama, 
growing  out  of  attachment  proceedings,  the  law  of  Alabama,  as  interpreted 
by  the  Supreme  Court  of  that  state  in  its  rulings,  will  be  followed  m  the 
Supreme  Court  of  the  United  States.  Bamberger  v.  Schoolfield,  160  U.  S. 
149;  WmTE,  J.,  1895. 

19.  Law  Applicable  to  the  Case.— *Where  the  same  statute  is  differently 
interpretea,  or  the  same  question  is  differently  decided,  bv  the  supreme 
courts  of  the  different  states,  a  Federal  appellate  court  will  give  effect  to 
the  local  law  of  the  state  applicable  to  the  case.  Bergman  v.  Bly,  27  U.  S. 
App.  650  (8th  Cir.);  Caldwell,  J.,  1895. 

n.  DECLARATION,  20-33. 

20.  What  is  a  Good  Declaration.— In  the  Indian  Territory  a  complaint 
alleging  simply  that  defendant,  while  operating  its  railway  through  plain- 
tiff^s  pasture,  negligently  killed  his  stock,  and  the  stock  was  so  killed  solely 
through  defendant's  inexcusable  neglect,  is  sufficient  to  withstand  a  general 
demurrer  (Mansfield  Dig.  Ark.  St.,  §  5065,  in  force  in  Ind.  Territory).  Chdf, 
Colorado  A  Santa  F6  Ry.  Co.  v.  Washington,  4  U.  S.  App.  121  (8th  Cir.); 
Caldwell,  J.,  1892. 

21.  What  is  Sufficient. — ^Where  the  iurisdiction  of  a  circuit  court  depends 
on  the  alienage  of  the  plaintiff,  that  fact  must  affirmatively  appear,  and  an 
averment  that  theplamtiff  is  a  '* citizen  of  London,  England ,^^ is  not  suffi- 
cient.   Stuart  V.  Easton,  156  U.  S.  46 ;  Fuller,  C.  J.,  1895. 

22.  Admissions  in. — ^The  complaint  alleged  that  a  contract  was  made  by  an 
agent.  The  answer  denied  his  authority  and  impliedly  admitted  the  authority 
of  another.  Held,  the  question  of  agency  was  raised  by  the  pleadings  and 
evidence  to  show  it  was  admissible.  Tdfener  v.  Buss,  2S  U.  S.  App.  196  (5th 
Cir.);  Pardee,  J.,  1894. 

23.  Malicioiis  Prosecution— Necessary  Allegations.— In  an  action  for 
malicious  prosecution,  the  complaint  must  allege  want  of  probable  cause  in 
the  original  action  and  the  termination  of  the  suit  in  the  plaintiff's  favor. 
Thompson  v.  Oatlin,  19  U.  S.  App.  157  (8th  Cir.) ;  Caldwell,  J.,  1893. 

24.  Necessary  Allegations  in  a  Complaint  against  a  Carrier.—It  is  not 
necessary  nor  proper  to  allege  in  a  complaint  setting  forth  a  cause  of  action 
against  a  carrier,  that  it  is  the  duty  of  tlie  carrier  to  carry  safely.  Nor  is  it 
necessary  to  allege  that  a  railroad  is  a  common  carrier ;  it  will  be  presumed 
that  a  railroad  is  a  common  carrier.  Atlantic  and  JPtunflc  R.  R.  Co.  v.  Laird, 
15  U.  S.  App.  248  (9th  Cir.) ;  Hanford,  J.,  1893. 
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25.  Count  Alleging  a  Continuing  Trespass,  and  Cutting  w^  ^««^i.««». — 

A  count  alleging  a  continuing  trespass  upon  mnd,  and  the  cutting  and*  con- 
version  of  timber  growing  thereon,  states  a  single  cause  of  action,  in  which 
the  trespass  upon  the  land  is  tlie  principal  thing,  and  the  conversion  of  the 
timber  is  incidental  only,  and  cannot  oe  maintained  bv  proof  of  the  con- 
version without  also  proving  the  trespass  upon  the  iand.  EUenwood  v. 
Marietta  Chair  Co,,  158  U.  S.  105 ;  Gray,  J.,  1895. 

26.  Allegations  Necessary  in  an  Action  upon  a  Written  Contract.— 
In  an  action  upon  a  written  contract  the  plamtiff  should  aver  that  he  had 
fully  performed  the  contract,  or,  in  the  alternative,  a  willin^ess  and  readi- 
ness to  perform  but  for  some  conduct  of  the  defendant  sufiicient  in  law  to 
excuse  a  performance.  If  the  defendant  set  up  that  the  plaintiff  did  not 
himself  perform  according  to  the  terms  of  the  contract,  plaintiff  may  reply 
that  he  was  ready  to  do  so,  but  that  it  was  dispensed  with  hy  the  defendant's 
assenting  to  a  substituted  performance,  and  the  plaintifTs  proof  of  such 
assent  is  not  a  variance  from  the  declaration.  Doasworth  v.  Hercules  Iron 
Works,  31  U.  S.  App.  292  (6th  Cir.);  Lurton.  J.,  1895. 

27.  Ayerment  of  Besidence  not  Equivalent  to  an  Averment  of 
Citizenship. — An  averment  that  a  party  is  *'  of  Greenwood,  in  the  State  of 
Maine,'*  is  an  averment  of  residence  and  is  not  equivalent  to  an  allegation 
of  citizensliip.  Grand  Trunk  R.  Co.  v.  Noyes^  Aamr,,  21  U.  S.  App.  45  (1st 
Cir.);  Carpenter,  J.,  1894. 

28.  Omission  not  Sufficient  for  BeversaL—In  an  action  to  recover  the 
proceeds  of  the  sale  of  bonds  that  had  been  deposited  with  one  member  of 
a  firm  to  procure  a  loan  for  him,  and  which  the  firm  subsequently  pledged 
with  a  bank  as  security  for  a  loan  for  themselves,  tlie  complaint  did  not 
allege  what  sum  the  bonds  brought  wnen  sold  by  the  bank  nor  the  precise 
amount  of  the  proceeds  of  the  sale  which  came  into  the  possession  of,  and 
were  used  by,  the  firm.  Tlie  complaint  failed  also  to  allege  that  the  proceeds 
of  the  sale  of  the  bonds  were  received  b^  the  defendants  for  the  use  of  the 
plaintiff,  and  was  in  form  one  for  conversion  rather  than  for  money  had  and 
received.  Held,  tliat  the  case  must  be  sent  back  for  technical  defects  in 
the  complaint.  Townsend  v.  Hagar,  38  U.  S.  App.  262  (2d  Cir.);  Lacoxbe, 
J.,  1896. 

29.  Defects  in  Allegations  not  Excusable  on  Account  of  Ignorance.— 
When  a  libellant  for  towage  has  averred  that  the  service  was  rendered  upon 
the  credit  of  the  plant,  and  it  is  objected  that  he  should  have  averred  tnat 
it  was  upon  the  credit  of  the  owners  thereof,  it  is  of  no  avail  that  libellant 
did  not  know  the  names  of  the  owners.  Jlie  Columbus  and  Scotcs  Nos.  6,  S, 
11  <fc  13,  28  U.  S.  App.  399  (3d  Cir.);  Dallas,  J.,  1895. 

80.  Where  not  Necessary  to  set  out  Claim  of  Title  in  DetaiL— In  a  suit 

to  preserve  the  rights  of  parties  in  lands  until  the  title  shall  have  been 
determined  in  another  suit,  and  where  both  parties  derive  title  from  the 
same  source,  it  is  sufficient  to  allege  possession  and  describe  the  land  bv  metes 
and  bounds  without  st-tting  out  the  claim  of  title  in  detail.  Thomas  v.  JVan- 
taliala  Marble  <fc  Talc  Co,,  8  U.  S.  App.  429  (4th  Cir.) ;  Morris,  J.,  1893. 

81.  When  Count  for  Money  Had  and  Received  should  be  Added.— 

Where  a  town  refused  payment  on  its  bonds  because  they  were  unlawfully 
issued,  the  assignee  of  a  purchaser  from  the  agent  of  the  town,  assuming  that 
the  right  of  the  original  purchaser  to  the  return  of  the  price  paid  followed 
the  bonds,  might  have  recovered  the  price  shown  to  have  been  paid  for 
his  bonds  by  adding  to  his  declaration  in  an  action  at  law  the  conunon 
count  for  money  had  and  received.  Merrill  v.  MonticeUo,  84  U.  S.  App.  615 
(7th  Cir.) ;  Woods,  J.,  1896. 

32.  Charge  upon  Information  and  Belief.— Charges  of  fraud  made  upon 
information  and  belief  and  not  sustained  by  proof  must  be  treated  as  not 
sustained.     Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  47 ;  Brown,  J.,  1893. 

33.  Paragraphing— Arkansas.— Where  complaint  contains  several  causes 
of  action,  each  must  be  distinctly  paragraphed  and  numbered.  T^anuMon 
V.  Qathn,  19  U.  S.  App.  157  (8tli  Cir.) ;  Caldwell,  J..  1893. 
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84.  What  may  not  be  Shown  in  Trespass  to  Try  Title.— In  trespass  to 
trj  title  the  defendant,  not  having  been  in  possession  of  the  land  in  dispute 
for  twelve  months  next  before  the  commencement  of  the  action,  under 
written  evidence  of  title,  offered  to  show  that  immediately  after  concluding 
lus  bargain  for  the  property  he  entered  into  possession  and  commenoea 
making  improvements,  and  erected  improvements  of  great  value  on  the 
property  before  he  knew  of  the  plaintiff  s  lien.  Hdd,  too  va^e,  for  it  did 
not  appear  that  any  of  the  improvements  were  made  before  the  date  of  the 
deed.    Cooke  v.  Avery,  147  U.  S.  875 ;  Fuller,  C.  J.,  1893. 

III.  CONTINUANCE,  35-36. 

35.  Granting  of,  is  Discretionary.— The  granting  of  a  continuance  is  dis- 
cretionary with  the  court  below,  and  refusal  to  do  so  cannot  be  reviewed  on 
appeaL  Bidimond  Ry,<Sb  Electric  Co,  y,  Dick,  8  U.  S.  App.  99  (4th  Cir.); 
SOfONTOK,  J.,  1892. 

86.  Properly  Keftised. — In  an  action  on  a  contract  the  court  allowed  amend- 
ments to  the  declaration,  pending  the  trial,  for  the  purpose  of  m^dng  the 
declaration  conform  to  the  proof.  These  amendments  did  not,  nor  did  eitlier 
of  them,  state  a  separate  cause  of  action,  nor  claim  damages  for  separate 
breaches.  There  was  nothing  upon  the  record  to  show  that  the  allowance 
of  the  amendments  operated  to  tne  disavantage  of  the  defendants  or  that  it 
was  a  surprise.  It  was  held  that  the  court  properly  refused  an  application 
of  the  defendants  for  a  continuance  of  tlie  case  on  account  of  said  amend- 
ments, and  that  no  case  was  made  out  which  took  it  out  of  the  general  rule 
that  the  granting  or  refusing  of  continuance  is  within  the  discretion  of  the 
trial  judge  and  not  reviewable  in  the  Court  of  Appeals.  In  matters  of  this 
nature,  the  courts  of  the  United  States  are  governed  l^  the  laws  of  the  state 
where  the  litigation  is  had.  Mack  v.  Porter ,  25  U.  S.  App.  595  (4th  Cir.) ; 
Brawley,  J.,  1896. 

IV.  PLEAS  IN  ABATEMENT,  37-48. 

37.  Plea  of  Abatement. — ^The  pendency  of  the  same  action  in  a  state  court 
is  not  a  good  plea  in  a  Federal  court,  though  it  has  concurrent  territorial 
jurisdiction  with  the  state  court.  City  of  North  Muskegon  v.  Clark,  22  U.  S, 
App.  522  (6th  Cir.);  Taft,  J.,  1894. 

88.  Flea  is  the  Proper  Form  to  Object  to  the  Jurisdiction.— Where  the 
jurisdictional  amount  is  properly  alleged  in  the  bill,  the  averment  can  only 
De  impugned  in  a  special  plea  to  the  jurisdiction,  and  the  answer  is  not  a 

§  roper  ^ace  for  it  under  jQquity  Rule  33.  By  pleading  to  the  merits  the 
efendant  admits  the  averments  of  the  bill  which  state  facts  sufficient  to 
establish  the  jurisdiction  of  the  court .  Butchers'  <&  Drovers'  Stockyard  Co,  v. 
Lcmi^mUe  A  Nashville  Ed,  Co.,  31  U.  S.  App.  252  (6th  Cir.);  Taft,  J.,  1895. 

39.  Objection  to  Jurisdiction  must  Frecede  such  Flea.— An  objection 
that  an  action  is  brought  in  the  wrong  district  cannot  be  raised  after  defend- 
ant has  pleaded  in  bar.  Texas  <&  Pacific  Ry,  Co,  v.  Saunders,  151  U.  S.  105 ; 
Fuller,  C.  J.,  1894. 

40.  Does  not  Question  Jurisdiction.— A  plea  in  bar  and  not  in  abatement 
to  the  jurisdiction  does  not  question  the  jurisdiction  of  the  Circuit  Court. 
Texas  <fc  Pacifi4i  Ry,  Co,  v.  Horn,  151  U.  S.  110  ;  Fuller,  C.  J.,  1894. 

41.  Fendency  of  Another  Suit. — If  two  suits  are  pending  in  the  same  juris- 
diction in  which  there  is  identity  of  subject-matter,  of  parties,  and  of  the 
relief  sought,  and  also  identity  in  the  interests  represented,  the  pendency  of 
the  first  suit  may  be  pleaded  in  abatement  of  tlie  second  on  the  ground  that 
the  second  suit  is  vexatious.  Liggett  v.  Glenn ;  Olenn  v.  Liggett,  4  U.  S.  App. 
438  (8th  Cir.) ;  Shiras,  J.,  1892. 

42.  Fendency  of  Another  Action. — ^The  pendency  of  an  action  in  a  state 
court  on  the  same  cause  of  action  can  onl^  be  availed  of  as  a  defence  in  the 
Federal  court  by  a  plea  in  abatement.  City  of  North  Muskegon  v.  Clark,  22 
U.  8.  App.  522  (6th  Cir.);  Taft,  J.,  1894. 
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43.  Pendency  of  Other  Suit— When  a  Good  Plea  in  Abatement.— To 

sustain  a  plea  of  the  pendency  of  another  action  in  abatement  of  a  second 
8uit»  two  things  must  appear :  (1)  Suit  between  the  same  parties,  and  (2)  the 
same  cause  of  action.  Seymour  v.  M,  McDonald  Lumber  Co.y  16  U.  S.  App. 
246  (6th  Cir.) ;  Swan,  J.,  1803. 

44.  Pendency  in  Federal  Court  not  Good  Plea  in  State  Ck>urt. — ^Tbe 
pendency  of  a  suit  in  a  Federal  court  cannot  be  pleaded  in  abatement  of  a 
suit  in  a  state  court,  as  the  jurisdictions  are  foreign  to  each  other.  lAggett 
V.  Qlmn ;  Olenn  v.  Liggett y  4  U.  S.  App.  438  (8th  Cir.) ;  Shiras,  J.,  1892. 

45.  What  is  Identity  of  Siiit. — ^R.  sued  as  a  stockholder  and  for  the  pro- 
tection and  enforcement  of  the  rights  of  himself  and  all  other  stockholders. 
G.  sued  as  a  creditor  on  behalf  of  himself  and  such  other  creditors  as  might 
unite  in  the  proceedings.  Held^  that  there  was  not  such  identity  of  interests, 
of  title,  and  of  rights  between  the  stockholders  and  creditors  of  a  corporation 
as  to  render  these  two  suits  identical.    Same  Case. 

46.  Non-Joinder  shotild  be  Set  up  by  .—The  better  practice  in  the  Federal 
courts  is  to  set  up  non -joinder  of  parties  by  a  plea  m  abatement,  not  \5j 
demurrer.  Noyes  v.  Barnard,  15  U.  S.  App.  527  (9th  Cir.) ;  KkowIjBS,  J. 
(Gilbert,  J.,  Dist.),  1894. 

47.  Of  Title  Si>ecially,  Waives  General  Issue— Texas.— In  Texas,  in 
trespass  to  tij  title,  the  defendant  cannot  question  the  vfdidity  of  his  grantor  s 
title  at  the  tmie  of  the  conveyance  to  him  when  the  plaintiff  claims  under  the 
same  grantor,  unless  he  claims  imder  a  paramount  title.  If  the  defendant  in 
such  an  action  pleads  his  title  specially,  he  waives  the  general  issue,  and  is 
confined  to  the  defence  specially  pleaded.  Cook  v.  Avery,  147  U-  S.  875 ; 
Fuller,  C  J.,  1893. 

48.  Under  Texas  Statute.— A  plea  averring  that  the  plaintiff  '*  is  not  the 
owner  in  either  or  any  of  the  capacities  in  which  he  sues,"  of  the  certificates 
of  stock,  has  not  the  effect  to  deny  the  right  to  sue  on  account  of  plaintiff's 
personal  capacity,  but  on  account  of  his  right  of  property  in  such  certificates. 
It  does  not  deny  the  execution  or  genuineness  of  any  document  or  of  its  in- 
dorsement ;  and  such  a  plea  does  not  come  within  article  1265  of  Rev.  Stat, 
of  Texas  of  1879.  Miller  v.  Houstmi  City  Street  Ry,  Co.,  13  U.  S.  App.  57 
(5th  Cir.);  LoCKE  J.,  1898. 

V.  REPLICATION,  49-60. 

49.  Everything  not  Controverted  is  Admitted— New  York. — A  general 
denial  was  put  in  to  a  complaint  alleging  negligence  in  the  operation  of  its 
trains  by  the  defendant,  but  an  averment  that  the  defendant  was  operating 
the  train  was  expressly  admitted.  Held,  in  the  State  of  New  York  every 
material  allegation  of  the  complaint  which  is  not  controverted  by  the  answer 
must  be  taken  as  true,  and,  under  these  pleadings,  it  is  not  open  for  defend- 
ant to  show  that  it  was  not  operating  the  train.  Central  R,  Co,  ofN»  J.  v. 
Stoermer,  1  U.  S.  App.  276  (2d  Cir.) ;  Lacombe,  J.,  1892. 

60.  Bemedy  for  Lack  of  Precision.^Where  a  plea  is  not  insufficient  in 
substance,  but  is  not  sufficiently  specific,  the  remedy  to  correct  the  defect  is 
not  by  demuiTer,  but  by  motion  for  more  detailed  or  itemized  bills  of  par- 
ticulars. Marion  Phosphate  Co,  v.  Cummer,  13  U.  S.  App.  604  (5th  Cir.) ; 
Pardee,  J.,  1893. 

61.  Bemedy  for.  Insufficient.— A  defendant  cannot  treat  a  replv  to  an 
answer  as  a  nullity  because  it  is  not  sufficiently  specific  in  its  denials  of  the 
averments  of  the  answer.  To  remedy  such  a  defect,  a  motion  or  a  demurrer, 
according  as  the  one  or  the  other  of  these  modes  might  be  proper  under  the 
practice  that  prevails  in  the  state  in  which  the  action  is  brought,  should  be 
resorted  to.  j^na  Life  Ins.  Co.  v.  Toumship  of  Lakin,  19  U.  S.  App.  440 
(8th  Cir.) ;  Caldwell,  J.,  1894. 

62.  General  Issue— What  Provable  under.— By  the  Pennsylvania  pro- 
cedure, under  the  plea  of  the  general  issue,  the  sureties  on  a  bond  can  raiss 
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the  defence  based  on  the  change  of  contract  without  previous  notice  thereof. 
Mundy  v.  Stevetis  (i),  17  U.  S.  App.  442  (3d  Cir.) ;  Acheson,  J.,  1894  :  s.  c.  re- 
aflfirmed.  17  U.  S.  App.  463. 

53.  Evidence  Admissible  under  General  Denial.—When,  as  in  an 
action  of  ejectment  or  replevin,  a  party  is  permitted  to  allege  generally  that 
he  is  the  owner,  and  entitled  to  the  possession  of  certain  property,  the  op- 
posite party  imder  a  general  denial  may  show  any  state  of  facts  that  tends 
to  disprove  such  assertion. 

In  an  action  of  ejectment  the  issue  was  whether  the  plaintiff  was  the 
owner  of  the  vein  whose  apex  was  within  plaintiff's  claim  after  the  same  had 
passed  iinder  the  defendant's  side  lines.  Held,  the  defendant  might  show 
that  plaintiff  s  alleged  vein  was  not  a  separate  vein  but  simply  one  of  numer- 
ous ore  channels  which  formed  one  broad  lode  with  an  apex  lying  partly  in 
Slaintiff*s  and  partly  in  defendant's  claim.  Colorado  Central  Consolidated 
fining  Co.  v.  Turck,  4  U.  8.  App.  290  (8th  Cir.) ;  Thayer,  J.,  1892. 

54.  "  Not  Guilty  "  as  Tendering  an  Issue— W.  Va.— Under  the  Code 
of  West  Virginia  a  plea  of  **  not  guilty  "  to  an  action  of  ejectment  ten- 
ders an  issue  and  no  objection  can  be  taken  to  it  after  judgment.  Boh" 
insonv.  Dewhurst,  25  U.  S.  App.  345  (4th  Cir.) ;  Seymour,  J.,  1895. 

65.  Notice— What  is  Denial  of.— To  support  the  defendant  s  claim  to  pro- 
tection as  bona  fide  purchaser  the  denial  of  notice  of  plaintiff's  claim  of 
title,  alleged  in  tne  answer,  must  relate  both  to  the  time  when  the  deed  was 
delivered  and  to  the  time  when  the  consideration  was  paid,  and  when  both 
of  these  are  done  at  one  time  and  thus  form  one  transaction,  the  denial  of 
notice  until  the  defendant  had  made  the  purchase  is  equivalent  to  a  denial 
of  notice  at  the  delivery  of  the  deed.  McDonald  v.  Betding,  145  U.  S.  492 ; 
Harlan,  J.,  1892. 

56.  Not  Filing— When  Objection  to,  is  Good.— An  objection  that  repli- 
cations were  not  ^ed  to  the  defendant's  pleas  when  the  trial  commenced, 
nor  before  judgment,  with  leave  of  court,  comes  too  late  if  made  after  entry 
of  judgment.  Keator  Lumber  Co.  v.  Thompson,  144  U.  S.  484 ;  Harlan.  J., 
1892. 

57.  Effect  of  not  Filing— Illinois.— When  a  defendant  is  compelled  to  pro- 
ceed with  a  trial  in  niinois  in  a  case  in  which  the  issues  are  not  made  up  by 
the  filing  of  replications  to  the  pleas,  and  makes  no  objections  on  that 
gpnound,  the  failure  to  do  so  is  eqmvalent  to  consenting  that  the  trial  may 
proceed.    Keator  Lumber  Co.  t.  Thompson,  144  U.  S.  &^  ;  Harlan,  J.,  1892. 

58.  Aifidavit  of  Defence— Penns5[lvania.—An  affidavit  of  defence  is  insuffi- 
cient to  prevent  judgment,  unless  it  sets  forth  all  the  facts  necessary  to  con- 
stitute a  substantial  defence.  Mere  general  averments  amounting  to  legal 
conclusions  are  sufficient.  Consum^ers*  Gas  Co,  v.  American  Electric  Con' 
struetion  Co.,  3  U.  S.  App.  Ill  (8d  Cir.) ;  Acheson,  J.,  1892. 

59.  As  AfEecting  the  Issue.— In  an  action  against  a  railroad  company 
brought  by  the  cook  of  a  party  of  bridge-builders  employed  by  such  com- 
pany, the  answer  of  the  railroad  company  set  up  that  the  cook  was  an  em- 
ploye of  the  railroad  company  and  not  of  the  bridge-builders,  and  that 
plaintiff  was  a  fellow-servant  of  the  persons  through  whose  negligence  he 
was  injured,  and  that  the  injury  was  occasioned  by  the  negligence  of  de- 
fendant's employes ;  held,  that  the  defendant's  answer  precluded  the  issue 
as  to  the  decree  of  care  required  from  the  defendant  toward  the  plaintiff, 
and  relieveathe  latter  of  the  burden  of  showing  negligence  on  defendant's 
rart  Kansas  dt  Ark.  Valley  Ry.  Co.  v.  Morton,  19  U.  S.  App.  694  (8th  Cir.) ; 
THAYER,  J.,  1894. 

00.  To  Flea  and  Issue  thereon  will  not  Dismiss  the  Bill.— If  a  replica- 
tion is  taken  to  a  plea  and  issue  be  taken  on  the  latter,  it  is  a  rule  of  the 
U.  S.  courts  that  the  bill  will  not  be  dismissed,  provided  the  facts  contained 
in  the  plea  be  proved.  ElginWind  Power  and  Pump  Co,  v.  NichoVs  Admrs.^ 
24  U.  S.  App.  542  (7th  Cir.)  ;  Woods,  J.,  1895. 
37 
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VI.  DEMURRER,  61-72. 

61.  Efibot  of. — A  demurrer  to  an  answer  does  not  make  the  facte  therein  al- 
leged part  of  the  plaintiflTs  petition  so  as  to  create  defects  therein.  Park 
Bros.  <St  Co,  {Ltd.)  v.  KeUyAxe  Mfg.  Co.,^  U.  S.  App.  26  (6th  Cir.) ;  Jackson, 
J.,  18»2. 

62.  Admits  Facts  well  Pleaded—Not  Conclusions  of  Iiaw.— A  demur- 
rer admits  matters  of  fact  which  are  well  pleaded,  but  does  not  admit  con- 
clusions of  law.  So  when  in  an  action  upon  bonds,  issued  by  a  county,  the 
answer  sete  up  irrelevant  facts,  and  from  them  draws  the  conclusion  of 
law  that  the  county  is  not  liable  for  the  bonds,  the  demurrer  will  be  sustained. 
Chicot  Co.  V.  Shenoood,  148  U.  S.  529 ;  Jackson,  J.,  1808. 

68.    Matter  not  well  Pleaded  is  not  Admitted  by  Demurrer.^ItwaB 

alleged  in  a  bill  to  foreclose  two  mortgages  that  prior  to  the  convejanoes  to 
two  of  the  defendanto  all  the  defendants  entered  uito  a  fraudulent  combina- 
tion for  the  purpose  of  defrauding  complainant  and  hoped  to  deprive  the 
U.  S.  court  of  ito  jurisdiction  in  the  premises.  Hddf  that  no  facts  were 
stated  in  the  bill  in  support  of  the  allegation  of  fraud,  and  that  the  combina- 
tion was  not  well  pleaded  and  therefore  not  admitted  by  a  donurrer. 
Eastern  Building  db  Jjoan  Asso.  v.  Denton,  81  U.  S.  App.  187  (6th  Cir.) ; 
Sevbbbns,  J.,  1895. 

64.  Magnitude  of  the  Demand  is  no  Ground  for  Demurrer. — Though 
the  magnitude  of  a  claim  against  the  United  States  for  services  by  an  officer 
be  startling,  a  demurrer  for  that  reason  is  not  properly  sustained,  and  the 
action  cannot  be  rightfully  denied  for  that  reason.  Souihworth  v.  U.  S.,  151 
U.  S.  179  ;  Bbbwer,  J.,  1894. 

66.  Judgment  upon;  not  Given  for  Defect  of  Form.— Judgment  may 
not  be  given  on  demurrer  against  a  party  who  has  committed  an  error  in  his 
pleadings,  when  the  defect  is  one  of  form  merely.  Ptark  Bros.  <fe  Co.  (L.)  v. 
Kdly  Axe  Mfg.  Co.,  6  U.  S.  App.  26  (6th  Cir.) ;  Jackson,  J.,  1892. 

66.  To  Inconsistent  Ayerments.—A  plea  setting  forth  that  the  grantee  of 
a  deed  holds  the  deed  in  escrow  is  bad  on  demurrer,  as  it  contains  inconsist- 
ent averments.  Front  Street  Cable  By.  Co.  v.  Blewett,  7  U.  S.  App.  285  (9th 
Cir.) ;  Gilbert,  J.,  1892. 

67.  How  Waived.— It  is  the  settled  doctrine  of  the  Supreme  Court  that  fil- 
ing a  plea  to  the  merits  after  a  demurrer  is  overruled  is  a  waiver  of  the  de- 
murrer. Imperial  Life  Ins.  Co.  v.  Neweomh ;  Neuxxmb  v.  Imperial  Life  Ins. 
Co.,  19  U.  S.  App.  669  (8th  Cir.);  Caldwell,  J.,  1894. 

68.  Same— Arkansas.— G^/, Colorado,  and  Santa  Fi  By.  Co.  t.  Wcuhinffton, 
4  U.  S.  App.  121  (8th  Cir.);  Caldwell,  J.,  1892. 

69.  Same.— Cifw  of  Plankinton  v.  Gray,  27  U.  8.  App.  821  (8th  Cir.);  Cald- 
well, J.,  1894. 

70.  By  Pleading  Over  in  Bar.— When  it  is  desu^  to  bring  up  the  judg- 
ment of  the  lower  court  upon  demurrer,  the  party  must  stand  bj  his  de- 
murrer and  not  plead  over  in  bar.  Promsionai  Municipality  ofPenstMcola  v. 
Lehman,  18  U.  8.  App.  411  (5th  Cir.) ;  Pardee,  J.,  1898. 

.  71.  Waiver  to  Overruling  of. — ^Party  who  offers  evidence  after  demurrer 
to  evidence  has  been  overruled  thereby  waives  all  objection  to  court's  over- 
ruling of  his  demurrer.  Oerman  Ins.  Co.  of  Freqaort,  lU.,  v.  Frederidt^  19 
U.  S.  App.  24  (8th  Cir.) ;  Caldwell,  J.,  1898. 

72.  In  Case  of  Laches.- Where  it  affirmatively  appears  in  a  bill  that  the 
complainant  is  not  entitled  to  relief  by  reason  of  laches,  the  objection  is 
properly  taken  by  demurrer.  Hinchman  v.  Smithes  ExectUors,  7  U.  S.  Ann, 
481  (9th Cir.) ;  Hawley,  J.,  1898. 
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vn.  AMENDMENTS,  75-89. 

78  Discretionary. — ^The  court  always  has  discretion  to  allow  amendments 
to  pleadmgs  at  any  stage  of  the  trial  so  as  to  conform  to  the  truth.  Jefferis 
V.  Wmc,  7  U.  S.  App.  275  (9th  Cir.) ;  Hawley,  J.,  1892. 

74.  Biaoretionary— When  Allowance  is  not  Beviewable.— Permission  to 
amend  complaint  is  within  the  discretion  of  the  court,  and  where  the  amend- 
ment cannot  prejudice  the  defendant  and  the  new  allegations  are  not  yariant 
from  the  recitals  of  the  bonds  and  deeds,  such  amendment  is  not  error. 
Front  St.  Cable  Ry.  Co.  y.  Blewett,  7  U.  S.  App.  285  (9th  Cur.) ;  Gilbert,  J., 
1892. 

75.  When  Allowed.— Under  §  954  of  the  Bey.  Stat.,  the  Federal  courts  can 
allow  amendments  at  any  ste^  of  a  case.  Bowden  y.  Bumham;  Barnes  y. 
Burnham,  19  U.  S.  App.  448  (8th  Cir.);  Caij>well,  J.,  1894. 

76.  When  Properly  Allowed.— An  amendment  is  properly  allowed  to  the 
original  compla^t  so  as  to  state  a  case  against  defendants  in  their  official 
capacity  as  receiyers  of  a  railroad.  Eddy  y.  PoweU,  4  U.  S.  App.  259  (8th 
dr.);  'fkA.YEB,  J.,  1892. 

77.  Where  Properly  Allowed— Illinois.— An  amendment  in  a  cognoyit 
made  hy  the  court  is  properly  allowed,  if  made  from  matter  of  which  the 
court  has  judicial  knowledge  and  from  facts  appearing  upon  the  record. 
Odea  y.  Reynolds,  87  U.  S.  App.  447  (6th  Cir.) ;  Seyerens,  J.,  1895. 

78.  When  Plaintiff  is  Allowed  to  Amend  his  Bill.— When  the  Circuit 
Court,  at  a  hearing  upon  exceptions  to  an  answer  in  equity,  sustains  the  ex- 
ceptions, and  (the  defendant  electing  to  stand  hy  his  answer)  enters  a  final 
decree  for  the  plaintiff,  and  this  court,  upon  appeal,  orders  that  decree  to 
be  reyersed,  and  the  cause  remanded  for  further  proceedings  not  inconsistent 
with  its  opinion,  the  plaintiff  is  entitled  to  fife  a  replication,  and  may  be 
allowed  by  the  Circuit  Court  to  amend  his  bill.  In  re  Sanford  Fork  and 
Tool  Co.,  Petitioner,  160  U.  S.  247  ;  Gray,  J.,  1895. 

79.  Motions  for,  in  the  Discretion  of  Judge.— Motions  to  amend  pleading 
at  the  trial  are  within  the  discretion  of  the  trial  judge.  Such  discretion  is 
not  as  a  rule  the  subject  of  reyiew,  unless  the  discretion  be  "wholly  un- 
reasonable."    Watt  y.  Weston,  26  U.  S.  App.  121 ;  Lacombe,  J.,  1894. 

80.  IBfii^qt  of. — ^Where  a  Federal  court  allows  an  amendment  to  a  petition  to 
show  jurisdictional  facts,  the  petition  stands  as  though  it  had  origmally  read 
as  amended.  Such  amendment  does  not  confer  jurisdiction  but  seryes  to 
put  on  record  a  proper  ayerment  of  a  fact  showing  its'existence  from  the 
beginning  of  the  suit.  Bowden  y.  Bumham ;  Barnes  y.  BumfMm,  19  U.  S. 
App.  448  (8th  Cur.);  Caldwell,  J.,  1894. 

81.  As  Affected  by  Statutory  Iiimitation  of  Actions.— A  statutory 
limitation  for  the  commencement  of  an  action  does  not  preyent  the  petition 
or  complaint  from  being  amended  after  the  expiration  thereof,  w^here  no 
independent  cause  of  action  is  introduced  by  the  amendment.  Texas  and 
PacOic  Ry.  Co.  y.  Cox,  145  U.  S.  593 ;  Fuller,  C.  J.,  1892. 

82.  Statuteof  Limitations  as  Bar  to. — In  an  action  to  recoyer  damages 
from  a  railroad  company  for  causing  the  death  of  an  employe,  brought 
about  by  the  alleged  negligence  of  the  company,  the  allegation  in  an  amended 
petition  or  complaint  of  additional  grounds  of  negligence  is  not  an  allegation 
of  a  new  cause  of  action,  and  a  statute  of  limitations  cannot  be  inyoked  as  a 
bar  to  the  additional  grounds  of  recoyery  thus  pleaded.  Smith  y.  Missouri 
Pac.  Ry.  Co.,  12  U.  S.  App.  426  (8th  Qr.) ;  Thayer,  J.,  1893. 

88.  After  Judgment. — ^There  is  no  foundation  in  law  for  a  petition  to  a  court 
of  law,  after  its  judgment  has  been  reyersed,  and  a  different  judgment 
directed  to  be  entered,  to  so  change  the  record  of  the  original  judgment  as 
to  make  a  case  materially  different  from  that  presented  to  the  court  for 
reyiew — there  being  no  clerical  errors,  or  omissions  from  the  record  of  mat- 
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ters  which  the  court  intended  to  make  matters  of  record.    Hickman  v.  Fort 
Scott,  141  U.  S.  415 ;  Hablan,  J.,  1891. 

After  the  term  at  which  they  are  rendered  Is  ended,  all  flnal  judgments  and  decrees  of  the 
court  pass  beyond  its  control,  unless  steps  be  taken  during  that  term  to  set  aside,  modify,  or  cor- 
rect them.  Craven  v.  Canadian  Pac.  R.  Co.,  62  F.  R.  170 ;  Klever  v.  Seawall,  65  F.  R.  873.  But 
mere  clerical  errors,  the  court,  even  after  the  close  of  the  term,  may  order  to  be  corrected  upon 
motion  and  due  notice  to  the  other  party.    Pursley  v.  Wickie,  4  Ind.  App.  888. 

84.  Of  Sununona— Indian  Territory  .—The  amendment  of  a  summons  by 
changing  the  name  of  the  plaintiff  was  properly  allowed  mider  §  5080  of 
Mansfield's  Digest  of  the  Statutes  of  Arkansas.  OtUf^  Colorado,  and  Santa 
F4  Ry,  Co.  V.  Jarryes,  4  U.  S.  App.  19  (5th  Cir.)  ;  Nelson,  J.,  1891. 

85.  Of  Complaint — California.— Under  the  California  statute  a  party  may 
amend  his  complaint  so  as  to  correct  a  mistake,  provided  that  the  cause  of 
action  remains  the  same.  Atlantic  db  Pacific  R.  R.  Co.  v.  Ijoird^  15  U.  S. 
App.  248  (9th  Cir.) ;  Hanford,  J.,  1893. 

86.  Verdict  without  Aniendnient— Efitet  of.— When,  in  an  action  to 
recover  on  a  contract,  testimony  is  admitted  without  ohjection,  showing 
the  alleged  contract  to  liave  been  made,  but  on  a  day  different  from  that 
averred  in  the  declaration,  and  the  court  directs  a  verdict  for  the  defendant 
without  amendment  of  the  declaration,  such  ruling  is  not  erroneous  by 
reason  of  the  variation.     Davia  v.  Patrick,  141  U.  S.  479 ;  Brewer,  J.,  1891. 

87.  Defect  in  not  Showing  Authority  to  Contract.- Inan  action  against 
a  city  on  a  contract,  the  unqualified  admission  in  the  answer  that  the 
defendant  made  the  contract  was  an  admission  of  its  power  to  make  it,  and 
relieved  the  plaintiffs  of  the  necessity  of  proving  the  execution  of  the  contract 
or  the  performance  of  anv  condition  precedent  to  its  valid  execution.  Any 
amendable  defect  will,  after  verdict  and  judgment,  be  treated  as  amended. 
City  of  Plankinton  v.  Gray,  27  U.  S.  App.  321  (8th  Cir.) ;  Caij>well,  J., 
1894. 

88.  Cannot  be  Obiected  to  on  Account  of  Surprise.— In  an  action 
against  a  street  railway  company  to  recover  damages  ror  negligence,  where 
plaintiff  in  his  petition  alleges  that  an  injury  was  caused  by  a  second  colli- 
sion, and  the  evidence  introduced  by  the  defendant  tends  to  show  that  it 
was  caused  by  backing  the  car  after  the  first  collision,  held,  that  the  de- 
fendant could  not  object  to  an  amendment  to  make  the  pleading  conform 
to  the  theory  of  the  case  as  developed,  by  pleading  surprise,  inasmuch  as  the 
evidence  making  the  amendment  necessary  was  introduced  by  the  def  endiuit. 
Cincinnati  StreS  Railway  Company  v.  Whitcomb,  81 U.  S.  App,  374  (6th  Cir.) ; 
Tapt,  J.,  1895. 

89.  Diverse  Citizenship.- Where  the  jurisdiction  of  the  Circuit  Court  rests 
solely  on  the  ground  of  diverse  citizenship,  the  fact  of  such  citizenship  must 
affirmatively  and  clearly  appear  and  not  be  inferred  argumentatively. 
St.  Louis,  Iron  Mountain  &  Southern  Ry.  Co.  v.  Newoom,  12  U.  S.  Api>.  503 
(8th  Cir.) ;  BREWER,  J.,  1893. 

Vin.  NON-SUIT,  90. 

90.  Non-suit  under  Montana  Practice.— Under  the  practice  in  Montana 
a  defendant  may  move  for  a  non-suit  upon  the  ground  that  the  plaintiff  has 
failed  to  prove  a  sufficient  case  for  the  jury ;  but  if  he  proceeds  to  put  in 
testimony,  he  waives  his  right.  Bogk  v.  Oasserty  149  U.  S.  17 ;  Bbowts,  J., 
1893. 

IX.  VERIFICATIONS,  91-92. 

91.  Sufficient  Verification. — In  a  suit  in  a  Federal  court  on  notes,  pleas 
alleging  want  of  consideration,  verified  by  an  officer  authorized  under  Code 
of  Ga.,  §  3450,  i.  e.  a  justice  of  the  peace,  and  afterwards  sworn  to  at  the 
trial  before  the  clerk  of  the  court,  are  sufficiently  verified  :  and  such  verifica- 
tion is  allowable  by  Code  of  Oa.,  §  3479,  and  Rev.  Stat.  U.  S.,  §  954.  Bank 
of  Edgefield  v.  Farmers*  Co-operative  Mfg.  Co.,  2  U.  S.  App.  2^  (5th  Cir.) ; 
"Pardee,  J.,  1892. 
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92.  What  is  a  Proper  Verifioation.— A  verification  of  a  plea  by  a  person 
who  was  individually,  and  as  a  member  of  a  partnership,  and  as  an  agent  or 
representative  of  a  corporation,  the  principal  and  active  defendant  in  the 
case,  was  properly  verified.  Marion  Phosphate  Co,  v.  Cummer,  13  U.  S.  App. 
604  (5th  Cur.) ;  Pardee,  J.,  1898. 

X.  ANSWER,  9a-»4. 

d3.  Denial  upon  Information  and  Belief— Wisconsin.— Under  the  Code 
of  Wisconsui,  an  express  denial  of  the  existence  of  a  corporation,  though 
made  upon  information  and  belief,  is  sufficientlv  specific.  The  denial  is  in 
substance  ntU  iiel  corporation,  which  is  a  good  plea  in  bar ;  but  it  is  not 
supported  by  evidence  that  a  state  corporation  has  become  a  national  bank 
ana  changed  its  name  accordinglv,  without  affecting  its  identity  or  its  right 
to  sue  upon  the  obligations  and  liabilities  incurred  by  its  former  name. 
Michigan  Ins,  Bank  v.  Eldred,  143  U.  S.  293 ;  Gray,  J.,  1892. 

94.  Efifoot  of  Withdrawal. — Leave  to  defendants  to  withdraw  their  answers 
without  prejudice  to  the  rights  of  the  complainant  does  not  take  away  the 
advantage  which  the  complainant  has  obtained  by  the  volimtary  appearance 
of  the  defendants,  to  file  answers  after  service  by  publication.  White  v. 
Ewing,  37  U.  S.  App.  365  (6th  Cir.) ;  Tapt,  J.,  1895. 

XI.  AFFIDAVIT  OF  DEFENCE,  95-96. 

95.  When  Court  of  Appeals  would  not  be  Justified  in  Granting.^ 

Where  an  application  is  made  to  the  court  by  the  plaintiff  in  an  ejectment 
suit  for  an  injunction  restraining  defendants  from  cutting  and  removing 
timber  from  the  lands  in  question  during  the  pendency  of  an  ejectment 
suit,  and  the  defendants  in  their  answer  said  that  they  expected  to  rely  on, 
plead,  and  prove  the  forfeiture  of  the  plaintiff's  title  upon  the  trial  of  the 
action  of  ejectment,  but  it  was  evident  that  it  was  not  intended  to  be  fully 
presented  at  that  time ;  held,  that  the  case  as  made  below  did  not  authorize 
that  court  to  pass  upon,  and  would  not  justify  the  Court  of  Appeals,  on  an 
appeal  from  the  interlocutary  decree  granting  the  injimction,  to  decide, 
the  questions  relating  to  the  forfeiture  of  the  plaintiff's  title,  although  the 
question  of  forfeiture  might  properly  be  consiaered  by  the  court  to  which 
application  is  made  for  an  injunction^  if  properly  pleaded.  Bnakirk  v.  King^ 
25  TJ.  S.  App.  607  (4th  Cir.) ;  GOFP,  J.,  1896. 

96.  Where  Necessary  to  Append  Copy  of  Agreemeot.— Although 
Pennsylvania  has  relaxed  the  general  rule,  still,  where  defendant,  without 
any  averment  of  fraud,  accident,  or  mistake  in  his  affidavit  of  defence,  seeks 
to  vary  a  written  instrument  by  parol  agreement,  held,  such  defence  could 
not  be  maintained,  and  if  an  alleged  collateral  agreement  pleaded  in  defence 
is  in  writing,  the  defendant  is  bound  to  annex  a  copj  thereof  to  his  affidavit 
of  defence.  Consumers^  Gas  Co,  v.  American  Electric  Construction  Co,,  Ltd,^ 
8  U.  S.  App.  Ill  (8d  Cir.) ;  Acheson,  J.,  1892. 

XII.  RECORDS,  97. 

97.  Failure  to  File — When  Cured.— If  there  has  been  a  failure  to  file  a  rec- 
ord within  the  time  required,  a  subsequent  filing  cures  this  defect,  provided 
no  motion  to  docket  and  dismiss  has  been  made.  Chicago  Dollar  Directory 
Co  V.  Chicago  Directory  Co,  (I),  24  U.  S.  App.  527  (7th  Cir.) ;  Baker,  J., 
1895. 

XIII.  REQUEST  TO  CHARGE,  98-99. 

96.    Evldenoe  Introduced  after  BefUsal  is  Waiver  of  Exception  to. 

— ^When  the  defendant,  at  the  close  of  the  plaintiff*s  evidence,  requests  an 
instruction  to  the  jury  to  charge  in  his  favor,  which  is  refused,  ancl  he  then 
introduces  testimony,  an  exception  to  that  refusal  is  waived.  Hansen  v. 
Boyd,  161  U.  S.  397  ;  White,  J.,  1896. 
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90.  Party  may  Bequest  Matter  to  be  Submitted  to  the  Jnxy  with 
Appropriate  Instructioii. — In  an  action  at  law,  where  the  evidenoe  is 
oonnicting,  a  party  may  save  his  rights  by  requesting  the  matter  to  be  sub- 
mitted to  the  jury,  and  asking  for  appropriate  instructions,  notwithstanding 
he  has  previously  asked  for  a  direction  of  a  verdict.  FeariTig  v.  Glennj  88 
U.  S.  App.  424  (2d  Cir.) ;  Wallace,  J.,  1896. 

XIV.  VARIANCE,  100-104. 

100.  What  is  Beal  Varianoe.— Where,  in  an  action  on  contracts,  the  pleader 
did  not  set  out  the  exact  words  of  the  contract,  and  a  different  contract  ex- 
pressed in  different  language  was  proved,  there  is  no  real  variance,  as  the 
difference  between  the  declaration  and  the  proofs  must  be  real  and  tan^ble 
to  constitute  a  variance.  Becktoith  v.  Thompson^  25  U.  S.  App.  58  (4th  Cir.) ; 
Hughes,  J.,  1894. 

102.  Where  not  Fatal.— H.  was  indicted  for  perjury  alleged  to  have  been 
committed  on  the  7th  of  June.  The  stenogprapher's  minutes  of  the  al- 
leged false  testimony  were  read  upon  the  trial.  It  appeared  from  such  min- 
utes that  the  testimony  alleged  to  be  false  was  given  on  the  6th  of  June. 
A  new  trial  upon  the  ground  that  the  variance  was  fatal  was  asked  and  re- 
fused. Hddt  not  error ;  that  such  variance  was  not  fataL  Matthews  v. 
United  States,  161  U.  S.  501 ;  Pbckhah,  J.,  1890. 

108.  Between  Policy  and  Allegations.— The  policy  was  set  out  generally  but 
it  actually  contained  a  nimiber  of  conditions.  It  was  objected  that  the  policy 
could  not  be  admitted  in  evidence  as  it  varied  from  the  allegations,  and  also 
that  the  contract  alleged  was  a  simple  contract,  and  the  one  proved  was 
under  seal.  Held,  if  there  are  special  warranties  or  statements  in  lavor  of  the 
company,  they  are  matters  of  defence  and  must  be  set  up  in  the  answer. 
Hence  policy  was  properly  admissible.  In  Texas  no  difference  in  pleadingly 
made  between  sealed  and  unsealed  instruments.  Manhattan  Life  Ins.  Co,  v. 
P.  J.  waits  4Sb  Bro.y  28  U.  S.  App.  103  (5th  Cir.) ;  Pardee,  J.,  1894. 

104.  Becovery  must  Conform  to  Claim.— A  suit  cannot  be  brought  upon 
one  cause  of  action  and  a  recovery  had  upon  another.  Taussig^s  Executors 
V.  Qlenn ;  Glenn  v.  Taussig^ s  Executors,  4  U.  S.  App.  524  (8th  Cir.) ;  Sa5-. 
BORN,  J.,  1892. 

See  MerriU  y.  Rokes,  64  F.  R.  468 ;  Burton  ▼.  Platter,  68  F.  R.  906. 

104a.  When  Immaterial. — In  an  action  by  A.  against  B.  to  recover  the  value 
of  cattle  which  died  of  a  disease  communicated  by  B.'s  cattle,  judgment  was 
entered  for  A.  On  appeal,  B.  assigned  as  error  variance  between  the  dec- 
laration and  the  facts  found  speciBcally  by  the  court,  (a)  that  the  disease 
plaintiff  declared  his  cattle  to  have  died  of  was  *'  Texas  catUe  fever,"  whereas 
the  finding  of  the  court  was  that  the  cattle  died  of  ''  Texas  fever ;  *'  (&)  decla- 
ration that  disease  was  contagious — ^finding  that  the  disease  is  "  infectious."* 
etc..  None  of  the  alleged  variances  appeared  to  have  been  called  to  the  at- 
tention of  the  court.  Held,  that  the  variance  not  being  of  a  kind  to  mislead 
the  defendant,  was  immaterial.  Orayson  v.  Lynch,  108  IT.  S.  408  ;  Brown,  J. 
(Field,  J.,  Dist.),  1896. 

XV.  DEFECTS,   105-107. 

105.  Defect  in  Pleading  not  Cured  in  Remittitur.— When  the  plead- 
ings  in  an  action  in  a  circuit  court  of  the  United  States  fail  to  shovr  aver- 
ments of  diverse  citizenship  necessary  to  give  the  court  jurisdiction^  the 
fault  cannot  be  cured  by  making  such  an  averment  in  a  remittitur  by  the 

Slaintiff  of  a  portion  of  the  judgment.    Denny  v.  Pironi,  141  U.  S.   121 ; 
tROWN,  J.,  1891. 

106.  Arrest  of  Judgment  for  Defect  in  Complaint.— A  motion  to  arrest 
a  judgment  by  reason  of  defective  allegations  in  the  complaint  will  not  be 
granted,  as  the  defect,  if  any,  is  cured  oy  the  verdict.  LouisviUe  dt  JVosh- 
vaie  B.  Co.  V.  Ward,  18  U.  S.  App.  683  (7th  Cir.) ;  WOODS,  J.,  1894. 
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107.  When  too  Late  to  Objeot  to.— It  is  too  late,  after  the  entry  of  a  decree 
of  the  Supreme  Court  granting  the  relief  prayed  for,  to  object  that  the  re- 
lief prayed  for  in  an  answer  should  have  been  sought  by  cross-bill ;  such 
objection  may  be  waived  by  laches.  Moran  v.  Schooling's  Admr,,  29  U.  S. 
App.  71  (9th  Cir.) ;  Gilbert,  J.,  1894. 

XVI.  VERDICT,  lOa-118. 

106.  AfELdavit  as  Tiimiting  Amount  of  Becovery.— In  Illinois,  the  filing 
by  the  ^aintiff  under  the  statute  of  that  state  (2  Starr  &  Curtis  Stats.  1801) 
of  an  i^davit  *'  showing  the  nature  of  his  demand  and  the  amount  due.  him 
from  the  defendant,"  does  not  prevent  the  recovery  of  a  larger  sum  if  a 
larger  sum  is  claimed  by  the  pleadings  and  shown  to  be  due  by  the  evidence. 
Keator  Lumber  Co.  v.  Thompsorif  144  U.  S.  434 ;  Hablan,  J.,  1892. 

109.  Sufflcienoy  of,  in  Oregon.— In  Oregon,  a  general  verdict  for  the  plain- 
tiff, where  the  complaint  alleges  that  the  plaintiff  is  entitled  to  the  posses- 
sion of  certain  described  property  unlawfully  detained  by  the  defendant, 
and  Uie  possession  of  which  the  plaintiff  pr^s  to  recover,  is  sufficient. 
Bennett  v.  Harkrouier,  158  U.  S.  441 ;  Bbewer,  «f.,  1895. 

110.  When  not  a  Bar  to  another  Action.— Where  one  has  two  causes  of 
action  arising  out  of  a  contract,  and  joins  both  causes  in  one  action,  but 
subsequently  elects  to  withdraw  one,  it  was  field  that  his  recovery  was  not  a 
bar  to  an  action  on  the  other  cause.  Union  Switch  Co,  v.  Johnson's  Exrx. ,  89 
U.  S.  App.  141  (8d  Cir.)  ;  Waus,  J.,  1896. 


111.  May  be  Beceived  on  Sunday. — A  court  of  the  United  States  may 
legally  receive  a  verdict  on  Sunday,  whether  it  is  authorized  by  statute  or 
not.  Stone  v.  United  States,  29  U.  S.  App.  82  (9th  Cir.);  HAWonr,  J., 
1894. 

112.  Should  not  be  Set  Aside  for  Improper  Bremarks  by  Counsel.— 

A  verdict  should  not  be  set  aside  because  the  lawyers  indulge  in  improper 
remarks  in  their  arguments.  They,  and  not  their  clients,  should  be  punished. 
Nor  should  the  courts  act  on  the  false  assumption  that  the  jury  is  destitute 
•  of  common  sense,  and  will  fall  an  easy  prey  to  false  suggestions  of  such 
lawyers.  Oulf,  Colorado  <&  Santa  F4  My,  Co.  v.  Curb  (2),  27  U.S.  App.  668 
(8th  Cir.) ;  Caij)WELL,  J.,  1895. 

118.  Will  not  be  Set  Aside  for  Mistake.— An  accord  and  satisfaction  can 
not  be  set  aside  for  mutual  mistakes  in  regard  to  material  facts,  if  the 
alleged  mistakes  have  not  been  set  up  by  proper  pleadings.  Horn  v.  Detroit 
Dry  Dock  Co,,  150  U.  S.  610 ;  Jackson,  J.,  1893. 

XVn.  REHEARING,  114-127. 

114.  When  Decree  Below  will  be  Reversed.— A  circuit  court  of  appeals 
wiU  not  change  a  decree  of  the  court  below  in  salvage  cases  unless  there  is 
an  exceedingly  strong  case  made  out  of  abuse  or  palpable  mistake  in  the 
exercise  of  its  discretion.  The  Florence,  38  U.  S.  App.  32  (2d  Cir.);  Feb 
Cub.,  1896. 

115,  When  a  Cononrring  Jud^e  Thinks  the^  Petition  shoxild  be 
Allowed. — Where,  upon  a  petition  for  a  rehearing,  any  judge  who  con- 
curred in  the  decision  thinks  proper  to  move  for  a  rehearing,  the  motion 
will  be  considered.  If  not  so  moved,  the  rehearing  will  be  denied  as  of 
course.  Hannahs  Executor  v.  Reynolds  (S),  16  IT.  S.  App.  718  (6th  Cir.); 
LlTBTON,  J.,  1894. 


116.    Where  the  Grounds  were  not  Brought  up  at 

— ^Where  the  grounds  of  a  petition  for  a  rehearing  were  not  brought  to  the 
attention  of  the  court  at  the  argument  or  by  brief,  permission  to  reargue  will 
be  granted  only  in  extreme  cases.  United  States  v.  HaU  (f),  21  U.  S.  App. 
426 ;  Per  Cxtr.,  1894. 
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117.  Will  not  be  Granted  on  Questionfi  already  Ck>nBidered.— A  re- 
hearing will  not  be  |^ranted  where  questions  have  already  been  tally  con- 
sidered. Imperial  Life  Ins,  Co.  v.  JVeircomfe,  27  U.  S.  App.  290(8thCir.); 
Pee  Cub.,  18»4. 

118.  When  Proper  for  the  Court  to  Allow  to  Plaintiff.— It  is  not  error 
for  the  court,  after  deciding  that  the  plaintiffs  evidence  is  insuificient  to  eo 
to  the  jury,  to  permit  the  plaintiff  to  re-open  his  case  to  prove  a  fact  whicn« 
when  proved,  takes  the  case  to  the  jury ;  the  jury  will  then  pass  only  upon 
the  question  presented  in  the  re-opening.  Atlantic  Ave.  R,  R.  Co.  v.  Van 
Dyke,  38  U.  S.  App.  384  (2d  Cir.);  Lacombb,  J.,  1896. 

121.  Befiised  where  no  Points  Claimed  were  Overlooked  in  Former 
Trial. — Where  neitlier  the  petition  nor  the  brief  by  which  it  was  supported 
presented  any  ground  which  was  overlooked  on  the  former  trial,  the  petition 
will  be  denied.  Five  Hundred  and  Five  Thousand  Feet  of  Lumber,  34  U.  S. 
App.  45  (7th  Cir.);  Seaman,  J.,  1895. 

132.  Afflrmanoe.— The  court  adheres  to  decision  in  159  U.  S.  349.  Sioux  City 
and  St.  Paul  R.  Co.  v.  U.  S.,  160  U.  S.  686 ;  Hablan,  J.,  1896. 

123.  Petition  must  be  Printed  and  Si^ed  under  Rule  29.— A  paper 
purporting  to  be  a  petition  for  a  rehearing,  but  not  printed,  signed  by  the 
proctor  for  the  appellee,  but  not  supported  by  certificate  of  counsel,  doc^  not 
conform  to  the  rules  of  court  and  will  not  be  entertained.  7%e  Ikxgo  {2),  8 
U.  S.  App.  651  (4th  Cir.);  SiMONTON,  J.,  1894. 

124.  What  is  not  Ground  for  .—A  defence  that  was  neither  considered  nor 
determined  by  the  trial  court  cannot  in  the  Circuit  of  Appeals  be  made 
around  for  rehearing.  United  States  National  Bank  of  Netr  York  v.  Firtt 
National  Bank  of  Little  Rock  (;?),  27  U.  S.  App.  750  (8th  Cir.) ;  Per  Cur., 
1895. 

125.  Time  within  which  to  Hake  the  Motion  for.— Under  rule  i9, 
petitions  for  rehearing  should  be  made  within  the  sixty  days  fixed  by  the 
order  of  Feb.  20,  1898,  for  the  retention  of  the  mandate  to  the  lower  oourt, 
unless  it  clearly  appears  that  counsel  was  not  informed  of  the  decision,  or 
that  he  could  not  have  ascertained  the  facts  on  which  his  motion  was  based « 
by  the  exercise  of  reasonable  diligence,  within  that  time.  Crabtree  v.  ifc- 
Curtain's  v.  Adinx.,  27  U.  S.  App.  730  (8th  Cir.);  Sanborn,  J.,  1895. 

126.  When  too  Late  to  Object  to  DefectB.— In  a  petition  for  rehearing,  held. 
that  it  was  too  late  for  the  counsel  to  complain  that  the  assignment  of  error 
had  not  been  sufiicientlv  specific,  and  that  the  appellee  shoiHd  be  deemed  to 
have  waived  a  more  definite  fissignment,  since  the  previous  brief  had  made 
no  allegation  that  the  assignment  of  error  was  not  sufficiently  specific.  Mich. 
Cent.  R.  R.  Co.  v.  Consolidated  Car  Heat.  Co.,  87  U.  S.  App,  211  (6th Cir.): 
Severens,  J.,  1895. 

127.  When  Part  of  the  Becord  will  not  be  Considered.— Letters  patent 
which  have  not  been  set  up  in  an  answer,  and  are  first  introduced  as  evi- 
dence in  support  of  a  motion  by  the  defendant  for  a  rehearing  and  to  reopen 
the  case,  which  was  denied,  cannot  be  considered  by  this  court.  Andrewsr. 
Thum  (i),  33  U.  S.  App.  39  (1st  Cir.);  COLT,  J.,  1895. 

XVIII.  APPEAL,  128-132. 

128.  Appeal  not  Dismissed  for  Irreg:ularity.— An  appeal  will  not  be  duj- 
mi^d  because  of  the  failure  of  the  appellant  (1)  to  print  and  file  twenty  copies 
of  the  record  twenty  davs  before  the  beginning  of  the  term ;  (2)  to  furnish  the 
appellees  three  copies  of  the  record  ten  days  before  the  term ;  (3)  to  file  twentr 
copies  of  a  printed  brief  ten  days  before  the  term,  when  the  record  was  filed, 
without  violating  the  rule,  only  thirteen  davs,  and  the  citation  was  return- 
qJ^  Ji  "^1®®  ^^  ^^^^^  the  beginning  hi  the  term.  ThelAkcycaid  I*« 
Spring  Garden,  25  U.  S.  App.  700  (4th  Cirf);  Simonton,  J.,  1896, 
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129.  Matters  of  Fraotice  which  will  not  be  BeTiewed  on  Appeal.— 
Whether  a  paper  put  in  evidence  at  the  examination  of  a  witness  snail  be 
read  bv  counsel  or  by  the  witness  is  a  matter  of  practice  in  the  trial  court, 
and  will  not  be  reviewed  by  a  circuit  court  of  appeals.  Press  Pub.  Co.  ▼. 
Monroe,  88  U.  S.  App.  410  (2d  Cir.);  Lacombe,  J.,  189(5. 

130.  Question  for  the  Court  on  Appeal  from  Trial  under  Sees.  649 
and  700  Bev.  Stat. — The  parties  m  ejectment  dispensed  with  a  jury  and 
submitted  the  testimony  to  the  court  under  §§  649  and  700  of  Rev.  Stat. 
The  finding  was  general.  Held^  the  evidence  supported  the  finding,  O'^eil 
V.  Manhattan  Life  Ins,  Co,,  39  U.  S.  App.  9  (8d  Cir.);  Butler,  J.,  1895. 


131.  Failure  to  Give  Security  for  Costs  Does  not  Necessarily  Avoid 
Appeal. — Where  the  appellants  neglected  to  give  bonds  for  costs  and  the 
appeal  was  duly  perfectea,  it  was  hdd  that  the  omission  to  give  bonds  did 
not  necessarily  avoid  the  appeal,  especially  where  the  appellee  had  not  been 
prejudiced,  and  that  the  appellant  might  be  allowed  to  file  his  bond  within  a 
reasonable  time.  Sehench  V.  Diamond  Match  Co,,  89  U.  S.  App.  191  (8d  Cir) ; 
ACHESON,  J.,  1896. 

182.  Mandate  Need  not  be  Beoalled  for  the  Purpose  of  Appeal.— A 
petition  was  filed  praying  the  recall  of  a  mandate  issued  on  a  judgment  of 
the  Circuit  Court  of  Appeals.  The  petition  alleged  that  the  petitioner  de- 
sired an  appeal  from  the  judgment  to  the  Supreme  Court  of  the  United  States. 
It  was  held  that  the  petitioner  need  not  recall  the  mandate  in  order  to  make 
hifi  application  to  the  Supreme  Court,  and  that  the  transcript  of  the  record  is 
never  remitted  to  the  court  below  but  remains  in  this  court.  The  petition 
was  denied.  Runk^s  Executors  v.  Mutual  Life  Ins  Co.,  39  U.  S.  App.  180 
(3d  Cir.) ;  Peh  Cub.,  1896. 

XIX.  MISCELLANEOUS,  138-142. 

133.  '*  Paragraph  "  Equivalent  to  "  Count."— The  word  "  paragraph,"  as 
used  in  code  pleading,  means  an  entire  or  integral  statement  of  a  cause  of 
action,  equivalent  to  the  common-law  word  "  counts.'*  Bailey  v.  Mosher^  27 
U.  S.  App.  339  (8th  Cir.) ;  Caldwell,  J.,  1894. 

134.  Becovering  Judgment.— One  may  not,  on  the  trial  of  an  action,  without 

Steading  or  notice,  prove  and  recover  a  judgment  in  a  cause  of  action  which 
id  not  accrue  tmtii  after  the  action  on  trial  was  begun.    Merrill  v.  Rokes, 
12  U.  S.  App.  188  (8th  Cir.) ;  Sanborn,  J.,  1893. 

135.  Bestitution    of  Money    Paid    during    Judicial    Procedure.— 

Whether  restitution  should  be  made  of  money  paid  in  the  progress  of  judicial 
procedure,  where  the  interests  of  the  parties  defendant  are  diverse,  aepends 
oftentimes  on  a  question  of  fact.  Andrews  v.  Thum  (<?),  33  U.  S.  App.  393 
(Ist  Cir.) ;  Per  Cur.,  1896. 

136.  Stare  Decisis. — On  a  question  of  jurisprudence  the  court  is  boimd  by  a 
decision  of  the  United  States  Supreme  Court,  but  not  by  the  highest  courts 
of  the  various  states.  MethfesseVs  Exec,  v,  Atlantic  Trust  Co.,  35  U.  S.  App. 
67  (2d  Cir.);  Wallace,  C.  J.,  1895. 

137.  Time  in  which  to  Bring  a  New  Action  iinder  New  York  Code. 
— Sec.  405  of  the  New  York  Code  of  Civil  Procedure  preserves  to  the  plain- 
tiff, who  began  his  action  within  the  statutory  period  and  endeavored  to 
reach  judgment  but  was  defeated,  the  right,  within  one  year  thereafter,  to 
bring  a  new  action,  notwithstanding  the  cause  of  action  imder  other  cir- 
cumstances would  be  barred  by  limitation  ;  and  refers  alike  to  that  plaintiff 
whose  judgment  has  been  reversed  without  venire  de  novo  and  to  him  who 
has  been  defeated  without  trial  on  the  merits,  and  has  not  consented  to 
the  dismissal  of  his  suit.  Waydell  v.  Oabridson,  38  U.  S.  App.  328  (3d  Cir.) ; 
Wallace,  J.,  1896. 

188.  When  Federal  Courts  Follow  State  Courts.— Where  the  state  courts 
are  uniform  in  their  construction  of  a  statute,  the  Circuit  Court  of  Appeals 
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will  follow  them.    Truman^s  Exrx.  y.  WeecTs  Admrx.^  28  U.  S.  Appw  428 
(8d  dr.);  Dallas,  J.,  1805. 


139.  Between  Debtor,  Creditor,  and  Interpleader  in  Tndian 
tory. — ^Where  the  issues  between  plaintiff  and  defendant  and  those  between 
plaintiff  and  interpleader  are  not  identical  they  should  not  be  tried  together 
and  by  the  same  jury.  The  better  practice  is  to  try  first  and  separately  to  the 
court  the  issue  between  the  plaintiff  and  defendant.  Wapie9-Platter  Co, 
▼.  Law,  10  U.  S.  App.  704  (8th  Cir.);  Sakbobn,  J.,  1898. 

140.  Duration  of  Term. — ^Unless  sooner  adjourned,  a  term  of  the  IT.  S.  Cir- 
cuit Court  may  extend  from  the  beginning  of  one  term  to  the  opening  of 
the  succeeding  statutory  term  of  the  same  court,  and  the  beginnmg  of  an- 
other term  in  another  district  of  the  same  circuit  does  not  necessarily  end 
the  term  of  the  first  court.  Vide  sections  611  and  612  of  the  Revised 
Statutes.  E.  Tenn.  Iron  and  Coal  Co.  v.  Wiggin,  87  U.  S.  App.  129  (6th 
Cir.);  LuBTON,J.,  1895. 

141.  When  Suit  may  be  Brought  in  Either  of  Two  Districts.— When 

the  jurisdiction  is  founded  only  on  the  fact  that  the  action  is  between  citizens 
of  different  states,  suit  may  be  brought  in  the  district  of  inhabitancy  of  either 

filaintiff  or  defendant.    ^Sf^.  Louis  A  San  Franciaco  R,  IL  Co,  ▼.  McBride, 
41 U.  S.  127 ;  Brewer,  J.,  1891. 

See  Fairbonk  ft  Co.  v.  dncinnatti,  N.  O.  &  T.  Ry.  Co.,  64  F.  R.  4S8l 

142.  Tort  and  Contract  Actions  United.— In  the  MassachusettB  oomts, 
actions  for  tort  and  for  breach  of  contract  may  be  joined  in  a  single  dedara- 
tion.  Central  Vt  R.  R.  Co.  v.  Saper,  21  U.  S.  App.  24  (1st  Or.);  Putkax, 
J.,  1894. 

FIiUBIES. 

See:  Writ:  ExBCunoK,  2. 

POUCEMAir. 

See :  Municipal  Corporations,  18. 

POUGE  POWEB. 

See :  Ck)N6TiTDnoNAL  Law,  20-28,  90. 
Municipal.  Ck>RPORATioNS,  11. 
Supreme  Ck>uRT,  97. 

POLICY. 

See:  Aoenct,  22. 

Insurance,  11,  73. 
Reformation,  2. 

POLinCAIi  DISTBICT. 

See :  Corporations,  8. 

POSSESSION. 

See:  Adverse  Posses.sion. 
Cloud  on  Title,  4-7. 
NoncE,  4. 

Title  to  Real  Property,  4. 
Statute  of  Limitations,  7. 

POST-OFFICE  DEPABTMENTy  9, 

1.    Salary  of  Postmaster.— Under  the  act  of  March  8, 1888,  <'  to  adjust  tiio 
..^i...;^  of  postmasters,'' 22  Stat.  000,  c.  142,  a  postmaster  who  is  assigned 
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hj  the  Postmaster  General  to  the  third  class,  at  a  designated  salary,  from  a 
designated  date,  is  entitled,  if  he  performs  the  duties  of  the  office,  to  com- 
pensation at  the  rate  of  that  salary,  from  tliat  date,  without  regard  to  his 
appointment  hy  the  President  and  confirmation  by  the  Senate.  U.  S.  v. 
mUan,  144  U.  S.  24 ;  Lamab,  J.,  1802. 

8.  Contracts  of  Postmaster  General  for  Building8.~On  the  1st  day  of 
May,  1870,  the  Postmaster  General  had  no  authority  to  contract  in  writing 
for  the  lease  of  accommodations  for  a  local  post-office  in  a  building  for  a 
term  of  twenty  years.    Chase  v.  U.  S.,  165  U.  S.  480  ;  Hablan,  J.,  1^. 

8.  Contract  for  Transportation  of  Mails.— A  railroad  constructed  wholly 
or  in  part  by  a  land  grant,  conditioned  that  mails  sliould  be  transported  at  a 
rate  to  be  fixed  by  Congress,  is  entitled,  notwithstanding  the  act  of  July  12, 
1872,  §  18,  to  full  rates  for  transportation  of  mail  for  sucn  portion  of  its  road 
as  was  not  aided  by  the  grant,  and  to  the  statutory  percentage  for  the  re- 
mainder of  its  road.  U.  S,  v.  Alabama  Oreat  Southern  R,  Co. ,  142  U.  S.  615 ; 
Bbown,  J.,  1802. 

4.  Fraudulent  Contract  to  Carry  Mails.— P.,  who  contracted  to  carry 
the  mails,  by  reason  of  false  statements  made  by  him  concerning  the  number 
of  men  and  horses  that  would  be  required,  exacted  large  sums  of  money  from 
the  Postmaster  GeneraL  He  sublet  his  contract  to  B.,  with  the  consent  of 
the  Department,  who  by  means  of  similar  false  statements  also  exacted 
large  sums  from  the  Post-office  Department.  The  Government  sued  to  re- 
cover back  those  sums.  In  the  first  count  it  was  alleged  that  the  false  state- 
ments were  designed  to  mislead  the  Post-office  Department ;  the  second 
count  was  for  money  had  and  received  ;  the  third  count  averred  that  the 
money  had  been  paid  imder  mistake  of  fact,  and  had  been  received  contrary 
to  the  provisions  of  Rev.  Stat.,  |  8061.  No  process  was  served  upon  P.  and 
he  did  not  appear.  S.  appearea  and  demurred,  and  the  demurrer  was  sus- 
tained. Eacn  was  cited  in  the  writ  of  error  and  the  service  was  acknowledged 
by  the  attorney  for  both.  Hdd,  that  the  statements  reg^ding  the  '^  horses 
and  men "  reauired  for  the  expedited  service  came  within  the  statement  as 
to  "  stock  ana  carriers'*  required,  as  provided  in  Rev.  Stat.,  §  801.  That  P. 
&  S.  were  bound  by  these  statements  and  were  estopped  from  asserting  that 
it  was  not  intended  thereby  to  bring  the  contract  within  the  statute.  That 
the  demurrer  admitted  the  fact  that  the  increase  had  been  allowed  on  the 
basis  of  the  false  representation,  and  that  the  defendants  having  each  par- 
ticipated in  the  transaction  were  properly  sued  jointly.  U.  8,  v.  Piatt  db 
Salubury,  157  U.  S.  118 ;  Harlan,  X,  1805 ;  U.  8,  v.  SaUOmry,  157  U.  S.  121 ; 
Hablan,  J.,  1805. 

6.  Letter-carriers— Hours  of  Labor.— Under  the  act  of  Ma^  24,  1888, 
c.  808  (25  Stat.  157) ,  which  provides  that  '*  eight  hours  shall  constitute  a  day's 
work  for  letter-carriers  .  .  .  for  which  they  shall  receive  the  same  pay 
as  is  now  paid  for  a  day's  work  of  a  greater  number  of  hours ;  if  any  letter- 
carrier  is  employed  a  greater  number  of  hours  per  day  than  eight  he  shall  be 
paid  extra  for  the  same "...  reference  is  hiEui  only  to  letter-carrier  ser- 
vice, and  a  claimant  is  required  to  show  not  only  that  he  has  performed  more 
than  eight  hours  of  service  in  a  day,  but  also  that  such  eight  hours  related 
exclusively  to  the  free  distribution  and  collection  of  mail  matter,  and  that 
the  extra  service  for  which  he  claims  compensation  was  of  the  same  charac- 
ter. But  under  §  647  of  the  Regulations  of  the  Post-office  of  1887  and  1888, 
such  extra  service  may  l>e  any  service  that  the  postmaster  directs.  U.  8.  v. 
Post,  148  U.  S.  124 ;  Blatchpord,  J.,  1803. 

6.  Letter-carriers— Hours  of  Labor.— Under  the  act  of  Majr  24,  1888, 
c.  808  (25  Stat.  157),  nroviding  for  extra  pay  to  letter-carriers  in  cities  or  postal 
districts  connected  therewith,  who  are  employed  a  greater  number  of  hours 
per  day  than  eight,  a  letter-carrier  whose  salary  is  $1,000  a  year,  and  who  is 
employed,  in  a  period  of  a  little  more  than  two  months,  165  hours  and  0 
minutes  more  than  eight  hours  a  day,  is  not  required  to  deduct  therefrom 
the  deficit  of  less  than  eight  hours  a  day  work^  by  him  on  Sundays  and 
holidays.     U.  8.  y.  Gates,  148  U.  S.  184 ;  Blatchford,  J.,  1808. 
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7.  Deooy  Letters— To  Fictitious  Persons.— A  letter  addressed  to  a  ficti- 
tious person,  known  to  be  such,  is  a  letter  within  the  meaning  of  the  stat- 
ute, and  for  the  purposes  of  Rev.  Stat.,  §§  5467  and  5469,  a  letter  which 
bears  the  outward  semblance  of  a  genuine  communication,  and  oomes  into 
the  possession  of  the  employe  in  the  regular  course  of  his  official  business,  is 
a  writing  or  document  within  the  meaning  of  the  statute.  The  fact  that  the 
letter  was  a  decov  is  no  defence  to  an  indictment  under  Rev.  Stat.,  §5467. 
Qoode  V.  U,  8,,  159  U.  S.  663  ;  Brown,  J.,  1895. 

8.  Action  by  United  States  against  Surety  for  Fraud  of  Postmaster. 

— An  order  of  the  Postmaster  General,  made  in  the  exercise  of  the  discretion 
given  him  by  the  act  of  June  17,  187B,  20  Stat.  140.  c.  259,  §  1,  withholding 
commissions  from  a  postmaster,  and  allowing  a  stated  compensation  in  place 
thereof,  in  consequence  of  alleged  false  returns  in  the  postmaster's  aocounte, 
is  not  final  and  conclusive  in  an  action  by  the  United  States  a^^nst  the  post- 
master and  the  sureties  on  Ids  bond,  to  recover  moneys  aUeged  to  be  illegally 
withheld,  but  is  competent  evidence  on  the  part  of  the  Government,  which 
may  be  explained  or  contradicted  by  the  defendants.  U.  S.  v.  Dumas,  149 
U.  S.  278  and  287  ;  Jackson,  J.,  1893. 

9.  Advertising  Counterfeits  through  Mails.— To  support  an  indictment 
on  section  5480  of  the  Rev.  Stat.,  as  amended  by  the  act  of  March  2, 1880, 
c.  393,  for  devising  a  scheme  to  sell  counterfeit  oblifi»tions  of  the  United 
States  by  means  of  communication  through  the  post-office,  it  is  unnecessary 
to  prove  a  scheme  to  defraud.  Streep  v.  U.  S.,  160  U.  S.  128;  Gkat,  J.', 
1895. 

FOSTMASTEB. 

See :  Post-office  Department,  1-3. 

FOSTMASTEB  GENERAL. 

See:  Mails,  2. 

FOWDEB. 

See;  Negligence,  61. 
Nuisance,  5. 

FOWEBS. 

See:  Coeporations,  11-22. 

Interstate  Commerce,  45. 
Municipal  Corporations,  5-12.  , 
National  Banks,  1-11. 
Naturalization,  1. 
Railroads.  2-16. 
Trusts,  13-24. 

FBACTICB. 

See:  Admiralty,  60-96. 
Attachment,  10-14. 
Circuit  Court  op  Appeai^,  174-286.  \ 
Court  of  Claims,  19. 
Criminal  Law,  52-76. 
Ejectment,  69. 
Equity,  121-147. 

Fraudulent  Conveyances,  21-28. 
Negotiable  Instruments,  8^-89. 
Partition,  2. 
Patents,  262-275. 
Railroads,  42-43. 
Service  op  Process. 
Statutes,  21. 
Supreme  Court,  196-229. 
Trade-mark,  30-33. 
United  States.  18-23. 
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PRATR.TE  BIT  CHlbSN. 

See :  Indians,  12. 

PBAYEB  FOB  BELIEF. 

See:  Fraud,  12. 


See:  Executobs  and  Adminibtbatobs,  8. 

FBEFEBENCES. 

See :  Bankruptcy,  7. 

Banks  and  Banking,  5. 
Equity,  18. 

Fraudulent  Conveyances,  4 
Railjioads,  68. 

FBEFEBBED  CLAIMS. 

See:  Receivers,  11. 

PBEFEBBED   JUDGMENTS. 

See :  Judgments  and  Decrees,  53-56. 

PBEFEBENTIAL  MOBTGAGE. 

See:  Assignment  for  Creditors,  5. 

PBEFEBBED  PAYMENTS. 

See:  R/olroadb,  58. 

PBEJTJDICE. 

See :  Removal  of  Causes,  3-4,  81. 

PBEMinMS. 

See:  Insurance,  46. 

PBESIDENT. 

See :  As  Agent :  Agency,  8. 

Liability :  Corporations,  76. 
National  Banks,  12. 
Railroads,  86. 

PBESIDENT  OF  THE  UNITED  STATES. 

See:  Courts  Martial,  5. 
Duties,  4. 
Eminent  Domain,  17. 

PBESUMPTION. 

See:  Adverse  Possession,  7. 
Cloud  on  Title,  8. 
Equity,  128-124. 
Evidence,  86-96. 
Public  Lands,  8^-46. 
Removal  of  Causes,  6. 
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PRINCIPAL  AUD  AGENT. 

See:  Banks  and  BANKiNa,  3. 
Frauds,  9. 
Lebns,  17. 


See  :  Former  Adjudication,  6. 
Partibb.  6. 


See:  Appearance,  9. 
Attorneys,  1. 

Constitutional  Law,  5^-69. 
Criminal  Law,  54,  88,  84. 
Witnesses,  22-24. 

PBOBABLS  CAUSE. 

See :  Eztradhion,  6. 

Maucious  Prosecution. 


See:  Equity,  121. 

PBOCHIEN  AMI. 

See :  Habeas  Corpus,  14. 
Next  Friend. 

PROCLAMATION. 

See :  Of  President :  Evidence,  50. 

PROHIBITION,  WBIT  OF,  6. 

1.  Lumes  only  in  Case  of  Want  of  Jurisdiction.— Where  a  pleasoxe- 
yacht  is  seized  by  the  collector  of  the  port  of  New  York  to  enforce  payment 
of  duties,  and  the  owner  files  a  bill  in  a  United  States  District  Court  to 
obtain  the  yacht  from  the  collector,  together  with  damages  for  detention,  a 
writ  of  prohibition  will  not  issue  to  tiie  District  Court  to  prevent  further 

Sroceedmgs,  for  a  writ  of  prohibition  will  issue  only  in  case  of  wantofjuris- 
iction.    In  re  Faasett,  Petitioner,  142  U.  S.  479 ;  Blatchford,  J.,  1892. 

2.  When  Entitled  to,  as  of  Bight.— A  party  is  entitled  to  a  writ  of  pro- 
hibition as  a  matter  of  right  where  it  appears  that  the  court  whose  action  is 
sought  to  be  prohibited  had  clearly  no  jurisdiction  of  the  cause  originallj, 
or  of  some  collateral  matter  arismg  therein,  and  that  he  objected  to  the 
jurisdiction  at  the  outset  and  has  no  remedy  hj  appeal  or  otherwise.  In  all 
other  cases  the  granting  or  refusal  of  the  writ  is  aiscretionary.  In  re  Rice^ 
Petitioner,  155  tf.  S.  896  ;  Fuller,  C.  J.,  1894 ;  In  re  New  York  and  Porto  Rieo 
Steamship  Co.,  Petitumer,  155  U.  S.  523 ;  Fuller,  C.  J.,  1895. 

8.  After  Judgment  and  Sentence.— Prohibition  will  not  issue  after  judg- 
ment and  sentence,  unless  want  of  jurisdiction  appears  on  the  face  of  tbe 
proceedings ;  but  before  judgment,  the  Superior  Court  can  examine  not 
simply  the  process  and  pleadings  technically  of  record,  but  also  the  facts 
and  evidence  upon  which  action  was  taken.  In  re  Cooper,  148  U.  S.  472 : 
Fuller,  C.  J.  (Field,  J.,  Dist.);  1892;  The  Sylvia  Handy,  148  U.  S.  618; 
Fuller,  C.  J.  (Field,  J.,  Dist.),  1892. 

See  State  ex  rel.  t.  Evans,  88  Wise.  965 :  Morrison  ▼.  District  Court,  147  U.  B.  83;  HandjT. 
U.  S.  148.  U.  S.  616 ;  The  Kodiak,  68  F.  R.  199. 
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4.  To  Restrain  District  Court.— A  writ  of  prohibition  will  not  be  issned 
to  restrain  a  district  court  from  taking  jurisdiction  of  a  petition  of  the  owner 
of  a  barge  for  the  benefit  of  the  limitea  liability  act.  Kev.  Stat.,  §4288,  to 
4286,  and  from  further  proceedings  thereimder.  In  re  Englea,  146  U.  S.  857 ; 
Fuller,  G.  J.,  1892. 

5.  Ke^eot  to  Appeal  Bars  Bight  to  Writ.— When  a  party  ag^grieved 
b^  a  judgment  has  an  appeal  to  the  Supreme  Court  which  becomes  ineffica- 
cious through  his  neglect,  a  writ  of  prohibition  toprevent  the  enforcement  of 
the  judgment  wUl  not  issue  from  tne  Supreme  Court.  In  re  Cooper,  Peti- 
turner,  14STJ.  S.  472;  Fuller,  C.  J.  (Fdeld,  J.,  Dist.),  1802;  me  Sylvia 
Handy,  148  U.  S.  518 ;  Fuller,  C.  J.  (Fdsld,  J.,  Dist),  1892. 

PBOMISE. 

See :  Fraud,  2. 

FBOMISSOBY  NOTE. 

See:  Circuit  Court,  26. 


See :  Conbtitutional  Law,  85. 

FBO  BATA  PAYMENT. 

See :  Railroads,  54. 

FBOTEST. 

See;  Payment  under:  Contractb,  189. 
Eyidence,  193. 
Duties,  38,  58-61. 
Negotiable  Instruhents,  28-82. 
Payment,  8. 

FBOVINa  CLAIMS. 

See:  Bankruftct,  5. 

PBOXEMATE  CAUSE. 
See:  Insurance,  58. 

NBaUOENCE,  4^-45. 

Ships  and  Shipping,  5, 198,  24ft. 

PBOXIMATE  DAMAGES. 

See :  Damages,  21. 

PUBUCATION. 

See :  Copyright,  8. 
Notice,  5. 

Service  of  Process,  2-6. 
Ships  and  Shipping,  7. 

PUBLIC  DOCUMENTS. 

See:  Evidence,  184. 

PUBLIC  LANDS,  162. 

See  also:  Evidence,  64. 
Railroads,  80. 
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I.  ACQUISITION  AND  OWNERSHIP  BY  UNITED  STATES,  l-«. 
II.  THE  LAND  OFFICE,  4-25. 

III.  ENTRY,  LOCATION,  AND  LAND  SCRIP,  26-38. 

IV.  PRE-EMPTION,  39-46. 
V.  SALE,  47. 

VI.  DESCRIPTION  AND  SURVEY,  4^-51. 

VII.  APPROPRIATIONS,  RESERVATIONS,  AND  DONATIONS,  52-57. 
VIII.  GRANTS  AND  CONFIRMATIONS,  58-108. 
IX.  PATENTS,  104-119. 

X.  ASSIGNMENT  OF  CLAIMS  AND  VESTING  OF  TITLE,  120-129. 
XI,  CONFLICTING  TITLES,  180-152. 

I.  ACQUISITION  AND  OWNERSHIP  BY  UNITED  STATES,  1^. 

1.  Voluntary  Belinquishment  Bestores  Land  to  United  States.— A 
voluntary  relinquishment  of  his  entry  by  a  homestead  entryman  made  in 
1864  was  a  relinquishment  of  his  claim  to  the  United  States,  and  operated  to 
restore  the  land  to  the  public  domain.  Keane  v.  Brygger,  160  U.  S.  276 ; 
Field,  J.,  1895. 

2.  Under  Indian  Treaties— Fort  Dodge  Beservation.— In  view  of  the 
treaties  between  the  United  States  and  the  Osage  Indians,  and  the  laws  affect- 
ing their  Lands,  enacted  prior  to  December  15,  1880,  it  must  be  held  that 
the  lands  which  were,  by  the  act  of  that  date,  21  Stat.  311,  directed  to  be 
opened  for  entry  under  the  homestead  laws,  were  lands  within  the  aban- 
doned Fort  Dodge  military  reservation,  subject  to  disposition  under  the 
General  Laws  relating  to  **  other  public  lands, *^  and  not  lands  of  an  excep- 
tional class  that  were  affected  with  a  trust  established  for  the  benefit  of 
Indians  by  treaty.    Frost  v.  Wenie,  157  U.  S.  46  ;  Ha&lan,  J.,  1895. 

8.  Cutting  Timber  upon.— The  attitude  of  the  Government  of  the  United 
States  has  not  upheld  or  countenanced  the  cutting  and  carrying  off  timber 
from  Government  lands,  manufacturing  it  into  lumber,  and  selling  it  for 
profit,  and  any  instruction  by  the  court  assuming  that  the  Government  p^ 
mitted  the  trespass  is  error.  U.  S,  v.  Mock,  140  U.  S.  273  ;  Brewbr,  J.,  1893 ; 
U.  8.  V.  Humphries  and  Mock,  149  U.  S.  277 ;  Brewer,  J.,  1893. 

II.  THE  LAND  OFFICE,  4-25. 

4.  Secretary  of  Interior  is  the  Government's  Agent.— In  matters  re- 
lating to  the  sale  and  disposition  of  the  public  domain,  the  surveying  of 
private  land  claims,  and  the  issuing  of  patents  thereon,  and  the  administra- 
tion of  the  trusts  devolving  on  the  Government,  by  reason  of  the  laws  of  Con- 
gress or  under  treaty  stipulations  respecting  the  public  domain,  theSecretsiy 
of  the  Interior  is  the  supervising  agent  of  the  Government,  to  do  justice  to 
all  claimants,  and  preserve  the  rights  of  the  people  of  the  United  States. 
Knight  v.  U.  S,  Land  Association^  142  U.  S.  161 ;  Lamar,  J.,  1891. 

See  Stimson  Land  Co.  v.  Rawson,  62  F.  R.  4S0 ;  Jordan  ▼.  Ward,  64  F.  R.  907 ;  McDakl  t.  Terri- 
tory, 10  T.  106, 110 ;  Valentine  v.  Sloss,  108  Cal.  890 ;  Holmes  et  al.  v.  State,  100  Ala.  295. 

5.  Power  of  Secretary  of  Interior  to  set  aside  Survey.— The  Secre- 
tary of  the  Interior  had  ample  power  to  set  aside  the  Stratton  survey  of  the 
San  Francisco  Pueblo  lands,  and  to  order  a  new  survey  ;  and  his  action  in 
that  respect  is  unassailable  in  a  collateral  proceeding.  Knight  v.  U.  S.  Land 
Association^  141  U.  S.  161 ;  Lamar,  J.,  1891. 

6.  Secretary  of  the  Interior,  Powers  of.— Where,  under  a  swamp  land 
act,  a  selection  was  made  and  approved  under  a  mistake  of  fact,  induced  by 
a  fraudulent  survey,  whereby  l^ds  were  certified  which  were  not  swamp 
and  to  which  the  state  had  no  right,  and  no  rights  of  third  parties  had  in- 
tervened, the  Secretary  of  the  Interior  might  recall  the  certification  on  the 
same  grounds  that  a  court  of  equity  would  relieve  for  mistake.  In  adminis- 
tering land  grants  he  represents  the  United  Stat^,  and  has  plenary  and 
exclusive  power  to  direct  and  cancel  surveys,  or  order  resurveys.  He  also 
supervises  the  method  by  which  the  granted  lands  pass  to  the  beneficiary, 
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with  power  to  correct  mistakes  of  himself  or  subordinates — ^and  that,  too,  on 
his  own  motion  without  awaiting  a  contest.  Michigan  Land  d:  Lumber 
Co.  V.  Rust,  31  U.  S.  App.  731  (6th  Cir.) ;  Severens,  J.,  18»5. 

7.  Same— His  Powers  and  their  Limitations.— The  Secretary  of  the  In- 
terior in  administering  land  grants  cannot  abdicate  his  functions,  norassimie 
obligations  with  the  state  which  would  bind  him  in  the  discharge  of  his 
duty  to  the  General  Government.  His  business  is  not  one  of  contract,  but 
the  exercise  of  a  delegated  authority.  He  may  prescribe  methods  for  the 
conduct  of  business,  and  supervise  proceedings  before  the  department, 
whether  formally  notified  by  appeal  or  not.    Same  Case. 

8.  Beoision  of  Secretary  of  Interior  Conclusive.- A  decision  of  the 
Secretary  of  the  Interior,  in  exercise  of  the  powers  conferred  upon  him  by 
the  act  of  March  3,  1875,  c.  152,  18  Stat.  482,  that  a  designated  railroad  com- 
pany is  entitled  to  a  right  of  way  over  public  land,  cannot  be  revoked  by 
nis  successor  in  office.  Noble  v.  Union  River  Logging  R.  Co.,  147  U.  S. 
165;  Brown,  J.,  1898. 

See  Stimaon  Land  Co.  v.  Rawson,  62  F.  R.  420  ;  distinguished  in  Spokane  Falls  &  N.  Ry.  Co.  v. 
Zlegier,  M  F.  R.  960 ;  International  Con.  Co.  v.  Lamont,  2  Court  of  Appeals,  D.  C.  146, 147. 

9.  Commissioner  of  General  Land  Office— Powers.— The  Commissioner 
of  the  General  Land  Office  under  direction  of  the  Secretary  of  the  Interior 
has  absolute  jurisdiction  of  any  particular  grant  of  public  land.  Catholic 
BisJwp  of  Xesqually  v.  Gibbon,  158  U.  S.  155  ;  Brewer,  J.,  1895. 

10.  His  Duties. — The  Commissioner  of  the  General  Land  Office  has  the  power 
to  supervise  the  action  of  the  officei*s  of  a  local  land  office  and  to  annul  an 
entry  made  on  the  ground  tliat  the  same  was  fraudulent,  but  such  action, 
being  practically  ex  parte,  is  not  conclusive.  United  States  v.  Steenerson, 
4  U.  S.  App.  332  (8th  Cir ) ;  Shiras,  J.,  1892. 

See  Bocan  ▼•  Edinburgh  American  Land  Mortgage  Co,  68  F.  R.  104 ;  American  Mortgage  Com- 
pany ▼.  Hopper,  64  F.  R.  556 ;  Kohn  v.  Barr,  Sii  Kansas,  277. 

11.  When  he  may  set  aside  Action  of  Local  Iiand  Office.— When  a 
pre-emptor  has  paid  his  money  and  received  a  certificate  that  he  is  entitled 
to  a  patent,  he  thereby  acquires  a  title  to  land  which  can  be  divested  only 
according  to  law.  The  Commissioner  of  the  General  Land  Office  has  power 
to  set  aside  the  action  of  the  local  land  office  before  the  patent  issues ;  but 
after  the  title  has  passed  by  patent,  then  it  is  the  province  of  the  United 
States  courts  to  correct  errors.  Bogan  v.  Edinburgh  American  Land  Mort- 
gage Co,,  Ltd.,  27  U.  S.  App.  846  (8th  Cir.);  Sanborn,  J.,  1894. 

12.  Appeal  to,  from  Trustees.— Under  the  act  of  May  14,  1890,  26  Stat. 
109,  c.  207,  it  was  entirely  competent  for  the  Secretary  of  tlie  Treasury  to 
provide  for  an  appeal  to  the  Commissioner  of  the  General  Land  Office  in  case 
of  contest ;  and  when  such  appeal  from  a  decision  of  the  trustees  appointed 
by  the  secretary  under  the  provisions  of  that  act  was  duly  taken,  it  became 
the  duty  of  the  trustees  to  decline  to  issue  a  deed  to  the  appellee  until  the 
appeal  was  disposed  of.  McDaid  v.  Oklahoma  Territory  ex  rel.  Smith,  150 
U.  S.  209  ;  Fuller,  C.  J.,  1893. 

See  Stimson  Land  Co.  v.  Rawson,  02  F.  R.  480. 

13.  Power  of  Commissioner  to  Withdraw  from  Sale.— By  the  order  of 
the  Coinmisi^ioner  of  the  Land  Office  of  June  12, 1856,  the  land  in  controversy 
was  withdrawn  from  pre-emption  or  sale ;  and  the  validity  of  that  order  was 
not  affected  by  tlie  fact  that  the  order  covered  more  land  than  was  included 
in  the  p^ant  by  Congress  which  caused  its  issue.  Spencer  v.  McDovgal,  159 
U.  S.  62 ;  Brewer,  J.,  1895. 

14.  Power  of  Land  Department  Officers— Injunction  Against.— The 
Commissioner  of  the  General  Land  Office  may  cfirect  the  proi)er  local  land 
officer  to  hear  and  pass  upon  charges  of  fraud  in  the  final  proof  of  a  pre- 
emption claim  upon  which  the  requisite  cash  entry  had  been  paid,  and  has 
jurisdiction  to  review  the  judgment  of  the  local  land  officer  in  respect 
thereof :  and  the  Secretary  of  the  Interior  has  jurisdiction  to  review  such 
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judgment  of  the  commissioner,  and  to  order  Buch  an  entry,  shown  to  be 
fraudulent, to  be  cancelled.  Orcfiard  v.  Alexander;  Pierce  v.  Frcux,  157 
U.  S.  872  ;  Brewer,  J.,  1895. 

15.  May  not  be  Issued  to  Control  Land  Department.^While  the 

location  of  the  boundary  lines  of  a  land  grant  is  pending  before  the  Land 
Department,  and  the  {)roper  officers  are  bringing  to  bear  upon  it  their  own 
judgment  and  discretion,  the  courts  liave  no  rif^ht  to  interfere  wiUi  their 
action  by  injunction ;  for  the  judicial  power  will  not  interpose,  by  manda- 
mus or  injunction,  to  limit  or  direct  the  action  of  departmental  officers  in 
respect  of  matters  pending,  within  their  jurisdiction  and  control.  Nac 
OrUans  v.  Paine,  147  U.  S.  361 ;  Brown,  J.,  1898. 

16.  May  Cancel  Entry  for  Fraud.— The  Land  Department  of  the  U.  8.  has 
the  power  and  authority  to  cancel  and  annul  an  entry  of  public  land  when 
its  officers  are  convinoed  upon  a  proper  showing  that  the  same  was  fraud- 
ulently made.  American  Mortgage  Co.  v.  Hopper ^  29  U.  S.  App.  12  (9th  Cir.) ; 
Hawley,  J.,  1894;  see  also  Jordan  v.  Ward,  29  U.  S.  App.  52  (9th  Cir.); 
McKenna,  J.,  1894. 

17.  Cannot  Give  Title  to  Land  Dedicated  to  Other  Purposes.— While 

it  is  well  settled  that  in  the  administration  of  the  public  lana  system  of  the 
U.  S.,  questions  of  facts  are  for  the  consideration  and  judgment  of  the  Land 
Department,  and  its  judgments  thereon  are  final,  it  is  also  true  that  when, 
by  act  of  Congress,  a  tract  of  land  has  been  reserved  from  homestead  and 
pre-emption,  or  dedicated  to  a  special  purpose,  proceedings  in  the  Land  De- 
partment in  defiance  of  such  reservation  or  dedication,  although  culminating 
m  a  patent,  transfer  no  title.  Burfenning  v.  ChicagOy  St.  P.,  Minn.  <t 
Omaha  Ry.  Co.,  163  U.  S.  821 ;  Brewer,  J. 

18.  Decision  of,  does  not  Bind  Courts.— The  courts  are  not  concluded  by 
a  decision  of  the  Land  Department  on  a  question  of  law.  WiscoTisin  Central 
R,  Co.  V.  ForsytJie,  159  U.  S.  46 ;  Brewer,  J.  (Harlan,  J.,  Dist.),  1895. 

19.  Decisions  of,  not  to  be  Attacked  Collaterally.— Decisions  by  proper 
officers  of  the  Land  De])artment  upon  questions  of  fact  properly  within  tlieir 
jurisdiction  cannot  be  reviewed  and  assailed  in  a  collateral  proceeding. 
Oennania  Iron  Co.  v.  U.  S.,  19  U.  S.  App.  10  (8th  Cir.);  Thayer,  J.,  1893. 

20.  Same.— CTniYed  States  v.  Steenerson,  4  U.  S.  App.  332  (8th  Cir.);  Shiras. 
J.,  1892. 

21.  Same. — A  survey  made  by  the  Land  Depai-tment,  within  the  scope  of  its 
authority,  of  a  confirmed  Mexican  grant,  is  imassailable  in  the  courts  upon 
a  collateral  proceeding,  unless  Congress  has  otherwise  provided,  even  though 
the  survey  was  made  without  notice  to  the  holder  of  the  grant.  Staneniad 
V.  Stoneroad,  158  U.  S.  240 ;  White,  J.,  1895. 

22.  Its  Interpretation  of  Grants  Presumably  Correct. — ^The  construction 

8ut  upon  an  act  of  Congress,  and  the  usage  in  regard  to  it  by  the  Land 
•ffice.  for  eighteen  years,  under  which  lands  have  been  put  upon  the  market 
and  sold,  should  be  entitled  to  considerable  weight  in  determining  the  mean- 
ing of  the  act.     U.  S.  v.  Union  Pacific  Ry.  Co.,  148  U.  S.  562;  BR0W2f,  J. 
1893. 

'33.  Its  Decisions  upon  Questions  of  Pact  Conclusive.— In  the  admlms- 
tration  of  public  lands,  the  decisions  of  the  Land  Office  upon  questions^f 
fact  are  conclusive.  Catliolic  Bishop  of  Nesqually  v.  Gibbon^  158  U.  S.  1-w ; 
Brewer,  J,,  1895. 

24.  Bules  and  Regulations  of— How  fletr  Iiaw.— Within  certain  well- 
defined  limits,  the  rules  and  regulations  of  the  Land  Department  have  the 
force  and  effect  of  law,  on  the  due  observance  of  which  all  citizens  have  the 
right  to  rely.  Germania  Iron  Co.  v.  U.  S.,  19  U.  S.  App.  10  (8th  Cir.); 
Thayer,  J.,  1893. 

25.  Act  of  March  3,  1867,  Construed.— The  act  of  March  3,  1857, 11  Stat. 
251,  c.  117,  passed  to  expedite  proceedings  in  the  Department  of  the  Interior, 
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for  the  ascertainment  of  the  lands  granted  by  the  Swamp  Land  Grant  of 
Sept.  28, 1850,  does  not  enlarge  the  grant,  nor  confirm  old  lists  of  land  founded 
upon  the  first  survey  of  the  State  of  Michigan,  which  was  superseded  by 
later  surveys,  nor  override  the  Secretary's  power  to  correct  frauds  and  mis- 
takes in  the  preparation  of  the  lists  thereby  confirmed.  Michigan  Land  db 
Lumber  Co.  v.  Hmt,  81  U.  S.  App.  704  (6th  Cir.);  Severens,  J.,  1895. 
Followed  in  Michigan  Land  &  L.  Co.  v.  Pack,  Woods  &  Co.,  81  U.  S.  App.  7Sr. 

in.  ENTRY.  LOCATION,  AND  LAND  SCRIP,  26^8. 

96.  Entry— Aot  Feb.  25, 1886.— The  act  of  Feb.  26,  1885, 28  Stat.  821,  c.  40, 
is  in^nded  to  prevent  tlie  unlawful  occupancy  of  public  lands  by  persons 
without  claim  or  color  of  title,  made  in  good  faith  with  a  view  to  the  entry 
of  the  claim  at  the  proper  land  office  ;  it  authorizes  the  Attorney  General 
to  institute  civil  smts  for  the  restraint  of  violations  of  this  act.  But  the 
provisions  of  this  act  do  not  operate  on  persons  who  have  taken  possession 
under  a  bona  fide  claim  or  color  of  title.  Cameron  v.  U.  8.,  148  U.  S.  801 ; 
Brown,  J.  (Fuller,  C.  J.,  Dist.),  1898. 

27.  Homestead  Entry. — One  qualified  to  make  a  homestead  entry,  enter- 
ing  in  good  faith  upon  public  land  within  the  indemnity  limits  of  a  rail- 
road grant  with  a  view  of  making  a  home  thereon,  and  doing  all  that  the 
statute  requires,  will  be  protected  therein,  although  he  demanded  at  the  local 
land  office  the  right  to  enter  it,  and  was  refused  on  the  ground  that  at  that 
time  the  land  had  been  withdrawn  from  entry  and  settlement.  Ard  v. 
Brandon:  Ard  v.  Pratt,  156 U.  S,  537 ;  Brewer,  J.,  1895. 

28.  Homestead  Entry— Oklahoma.— An  employ^  of  the  A.  T.  &  S.  F.  R., 
residing  within  the  Territory  of  Oklahoma  before,  up  to,  and  on  the  22d  day 
of  Apru,  1889,  was  thereby  disabled  from  making  a  homestead  entry  upon 
the  tract  of  land  on  which  he  was  residing.  Smith  v.  Totrnisend,  148  U.  S. 
490;  Brewer,  J.,  1898. 

29.  Certificate  of  Entry  Gives  Equitable  Title.— One  acquires  an 
equitable  title  to  land,  which  is  subject  to  sale  on  execution,  when  he  pays 
the  entrance  money  and  receives  the  certificate  of  entry  from  the  proper 
land  officer.  Bigelow  v.  Chatterton,  10  U.  S.  App.  267  (8th  Cir.) ;  Caldwell, 
J.,  1892. 

80.  laocation — ^Excessive  Claim. — Where  a  railroad  filed  a  map  of  definite 
location  in  order  to  secure  land  imder  a  grant  by  the  United  States,  and  it 
included  more  than  was  proper,  it  was,  nevertheless,  a  good  location  as  to 
lands  within  the  amount  granted.  U.  S.  v.  Southern  Pac.  R.  Co.^  146  U.  S. 
570 ;  Brewer,  J.  (Field,  Gray,  JJ.,  Dist.),  1892. 

81.  Location  Certifleate  as  Evidence. — ^The  location  certificate,  though 
imperfect  in  form,  is  properly  introduced  for  the  purpose  of  showing  the 
time  when  the  possession  was  taken,  and  to  point  out,  as  far  as  it  might,  the 

Sroperty  taken  possession  of.    Bennett  v.  Harkrader,  158  U.  S.  441 ;  Brewer, 
.,  1895. 

82.  Occupation  without  Entry. — In  the  year  1866,  the  mere  occupation  of 
public  land,  with  no  attempt  to  enter  it  as  a  homestead  until  "ihe  next 
year,  and  after  withdrawal  of  the  same  from  entry  and  sale,  gave  the  party 
so  occupying  it  no  rights  superior  to  the  legal  title  subsequently  conveyed 
to  a  railroad  company,  Maddox  v.  Bumhani,  156  U,  S.  544;  Brewer,  J., 
1895. 

83.  Bights  under  Fraudulent  Entry. — A  purchaser  of  the  rights  acquired 
under  a  fraudulent  entry  under  the  homestead  laws  acquires  no  riglit  to 
make  a  cash  entry  under  the  act  of  June  15,  1880,  and  is  not  entitled  to 
have  a  patent  issued  to  him  under  that  act.  Paget  Mill  Co.  v.  Brown,  15 
U.  S.  App.  274  (9th  Cir.) ;  McKenna,  J.,  1893. 

84.  I«and  Scrip— Tide  Lands. — As  the  general  legislation  of  Congress  in 
respect  to  pulnic  lands  does  not  extend  to  tide  lands,  scrip,  or  certificates  for 
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publio  lands,  issued  under  the  act  of  April  5,  1873,  c.  89,  17  Stat.  649,  *'  for 
the  relief  of  Thomas  B.  Valentine,**  cannot  be  located  on  tide  land  in  the 
State  of  Washington,  covered  and  uncovered  by  tlie  flow  and  ebb  of  the  tide. 
Mann  v.  Tacoma  Land  Co.,  153  U.  S.  273  ;  Bkewer,  J.,  1894  ;  Baerv.  Koran 
Bros.  Co.,  153  U.  8. 287 :  Brewer,  J.,  1894. 

85.  Entry  upon  Land  Withdrawn  from  Settlement  Gives  no 
Bights. — By  act  of  June  8,  1856,  a  grant  of  public  lands  was  made  to 
Wisconsin,  in  aid  of  railroads.  By  orders  in  1865  and  1866,  the  Coinmissioiier 
of  the  Land  Office  suspended  from  sale  and  location  all  lands  vritbin  the 
grant.  On  Aug.  15,  1887,  the  Secretary  of  the  Interior  revoked  the  orders 
of  suspension,  **  but  filings  and  entries  of  the  lands  embraced  the^in  shall 
not  be  received  until  after  thirty  days  notice."  On  Sept.  9,  1887,  and  before 
any  publication  of  such  notice,  he  directed  the  suspension  of  the  restoration 
of  lands  until  further  orders.  In  March  and  July,  1888,  part  of  the  land  was 
settled  by  complainants,  who  ofifered  to  complete  their  title  under  the 
homestead  laws.  Held,  the  complainants  acquired  no  rights  in  the  lands 
by  settling  thereon.  Merrill  v.  Chicago,  St.  FaiU,  M.  dt  0.  R.  Co.,  34 U.  S. 
App.  140  (7th  Cir.) ;  Jenkins,  J.,  1895. 

86.  Bights  of  Soldiers  and  Sailors  to  Enter  Home8tead8.-^ldieis 

and  ofiicers,  seamen  and  marines  who  served  in  the  army  and  navy  of  the 
United  States  during  the  Rebellion  for  ninety  days,  and  were  hoDorablv 
discharged,  and  remained  loyal,  were  entitled  under  Rev.  Stat.,  §  2304,  to  en- 
ter a  homestead  of  160  acres,  and  if  less  than  160  acres  be  entered  to  make, 
under  §  2306,  an  additional  entry  for  the  deficiency.  This  right  is  transfer- 
able.   Webster  v.  Luther,  163  U.  S.  331 ;  Harlan,  J.,  1896. 


87.  Bights  of  Settlers,  under  Act  of  Hay  14,  1880.— A.,  a  settler  en- 
tered upon  and  improved  certain  public  land,  and  during  his  absence  R  en- 
tered, tore  down  A.'s  house  and  bam,  and  entered  a  claim  in  the  Land  OflSce, 
falsely  representing  liimself  to  be  the  original  settler.  A.  came  hack  and 
applied  to  enter  the  land,  but  died  before  so  doing.  C,  his  sole  devisee^ 
succeeded  in  having  B.  ousted  and  patent  issued  to  him.  B.  then  souglit  to 
cancel  C.'s  patent  upon  the  ground  tliat  A.*8  filing  was  not  accepted  at  the 
time  of  his  death  and  his  rights  were  pei'sonal  only  and  could  not  descend. 
Held,thAt  the  rights  of  settlers  under  the  act  of  May  14, 1880,  sec.  3, 21  Stat.  140, 
c.  89,  are  the  same  as  those  of  settlers  under  the  pre-emption  law,  and  relate 
back  to  the  date  of  settlement ;  that  it  was  lawful  to  cancel  the  fraudulent 
entry  ;  and  that,  if  rights  were  granted  to  the  devisee  to  which  he  was  not 
entitled,  the  fraudulent  claimant  had  no  standing  to  object.  Jordan  v. 
Ward,  29  U.  S.  App.  52  (9th  Cir.);  McKenna,  J.,  1894. 

88.  Suit  to  Prevent  IJnlawfid  Occupation  of.— A  suit  instituted  by  the 
District  Attorney  under  the  act  of  Feb.  25,  1885,  23  Stat.  321,  c.  149,  to  pre- 
vent the  unlawful  occupancy  of  public  lands,  is  a  summary  proceeding  in 
the  nature  of  a  suit  in  equity,  which  may  be  tried  by  the  <'ourt  without  the 
intervention  of  a  jury.  Cameron  v.  U.  S.,  148  U.  S.  301 ;  Brown,  J.  (Ftir 
LER,  C.  J.,  Dist.),  1893. 

IV.  PRE-EMPTION,  39-46. 

89.  Fraudulent,  Gives  no  Title.— When  a  qualified  pre-emptor  brings  suit 
for  a  decree,  the  entry  to  him  having  been  cancelled  and  a  patent  granted 
to  another «  it  is  incumbent  upon  him  to  afiirmatively  show  that,  under  a 
proper  administration  of  the  law.  title  would  have  vested  in  him ;  a  pn^- 
emption  by  fraud  secures  no  title  and  the  purchaser  thereof  takes  no  higher 
title  than  the  seller ;  title  thereto  remains  in  the  United  States  until  a  bona 
fide  patent  is  issued  to  a  bona  fide  pre-emptor.  Americxin  Mortg.  Co-  v. 
Hopper,  29  U.  S.  App.  12  (9th  Cir.) ;  Hawley,  J.,  1894.  See  also  American 
Mortg.  Co.  v.  Crow,  29  U.  S.  App.  25  (9th  Cit.);  Hawley,  J.,  1894. 

40.  Bights  of  Qualified  Pre-emptor. — In  the  absence  of  an  adverse  claim, 
a  qualified  pre-emptor  is  not  deprived  of  his  rights  to  enter  and  purchase 
land  as  such  by  the  fact  that  he  made  an  application  for  and  occupied  the 
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land  as  a  homestead  before  he  declared  his  intention  to  become  a  citizen. 
Bogan  v.  Edinburgh  American  Land  Mortgage  Co.,  Ltd,,  27  U.  S.  App.  346 
(8th  Cir.);  Samborn,  J.,  1894. 

il.  Conflict  with  Bailroad  Grants.—When  on  the  records  of  the  local 
land  office  there  is  an  existing  claim  on  the  part  of  an  individual  under  the 
homestead  or  pre-emption  law,  which  has  been  recognized  by  the  officers  of 
the  Government  and  has  not  been  cancelled  or  set  aside,  the  tract  in  respect 
to  which  that  claim  is  existing  is  excepted  from  the  operation  of  a  railroad 
land  grant  containing  the  ordinary  excepting  clauses,  and  this  notwithstand- 
ing such  claim  may  not  be  enforceable  by  the  claimant,  and  is  subject  to 
cancellation  by  the  Government.  Whitney  v.  Taylor,  158  U.  S.  85  ;  Brewer, 
J.,  1896. 

42.  Bailroad  Grants— When  they  Take  Eflbot  tinder  Act  of  March  3. 
1875.— §  1  of  the  act  of  Congress  of  March  3,  1875, 18  Stat.  482,  c.  152, 
grants  the  right  of  way  through  public  lands  of  the  United  States  to  any 
railroad  company  duly  organized  which  shall  perform  certain  conditions, 
including  the  filing  with  the  register  of  the  Land  Office  a  profile  of  its  road. 
This  does  not  operate  as  a  present  grant,  but  takes  effect  from  the  time  of 
filing  the  profile  of  the  road,  and  any  rights  acquired  previous  to  such  filing 
are  superior.  The  rights  of  one  in  possession  as  pre-emptor  at  the  time  when 
the  railroad  began  its  survey  and  prior  to  the  filing  of  profile  map  are  superior. 
Spokane  Falls  A  Northern  Ry,  Co.  v.  Ziegler,  15  U.  S.  App.  472  (9th  Cur.) ; 
McKenna,  J..  1804. 

4&  Bailroad  Cannot  Cast  Cloud  upon  Prior  Title.— When  the  pre-emp- 
tion right  has  attached,  the  land  does  not  pass  under  a  grant  to  a  railroad, 
and  since  the  bona  fides  of  the  entry  cannot  he  inquired  into  by  any  one  ex- 
cept  Uie  Government,  the  railroad  company  had  no  right  to  caist  a  cloud  on 
the  title,  and  liaving  done  so  by  accepting  a  patent  from  the  state,  thus 
affirming  the  validity  of  the  title  conveyed  by  such  patent,  it  cannot  object 
to  a  decree  removing  all  cloud  cast  by  such  patent.  Sioux  City,  Town  Lot 
and  Land  Co.  v.  Griffey,  143  U.  S.  32  ;  Brewer,  J.,  1892. 
Winemen  ▼.  Gastrell.  68  F.  R.  706 ;  Smith  v.  N.  P.  R.  Co.,  68  F.  R.  515,  616. 


4/L  Bailroad  must  Comi>en8ate  Settler  for  Land  Taken.— A  railroad 
company  whose  road  is  laid  out,  under  the  provisions  of  the  act  of  March  8, 
1875,  18  Stat.  482,  so  as  to  cross  a  part  of  the  public  imsurveyed  domain, 
cannot,  without  making  proper  compensation  therefor  as  ma^  be  provided 
by  law,  take  part  thereof  in  the  actual  possession  and  occupation  of  a  settler 
entitled  to  claim  a  pre-emption  right  thereto  when  the  proper  time  shall 
come,  who  has  made  improvements  on  the  land  so  occupied  by  him.  Wash^ 
ington  A  Idaho  R.  Co.  v,  Osbom,  160  U.  S.  103  ;  Shiras,  J.,  1895. 

45.  Canoellation  of  Entry  by  Amended  Claim.— The  abandonment  of  a 
parcel  of  public  land  by  one  who  has  made  a  pre-emption  entry  thereon,  and 
the  filing  by  him  of  an  amended  claim  wholly  omitting  that  land,  is  an 
effectual  cancellation  of  the  former  entrv,  and  all  rights  to  the  land  revert 
to  the  United  States  as  if  no  entry  had  been  made  thereon.  Amacker  v. 
Northern  Pacific  R.  R.  Co.,  15  U.  S.  App.  279  (9th  Cir.);  Gilbert,  J.,  1898. 

46.  Canoellation— Efibct  of,  upon  Title  of  Subsequent  Grantee.— 

Land  which,  at  the  time  of  the  grant  of  July  2,  1864,  18  Stat.  365,  c.  217,  of 
public  lands  to  the  Northern  Pacific  R.  Co.,  was  segregated  from  the  public 
lands  within  the  limits  of  the  grant  by  reason  of  a  prior  pre-emption  claim  to 
it,  did  not,  by  the  cancellation  of  the  pre-emption  right  before  the  location 
of  the  ^rant,  pass  to  the  company,  but  remained  paH  of  the  public  lands  of 
the  United  States,  subject  to  he  acquired  hj  a  subsequent  pre-emption  settle- 
ment followed  up  to  acquisition  of  title.  Bardon  v.  Northern  Pacific  R.  Co.^ 
145  U.  S.  535 ;  Field,  J.,  1892. 

Nor.  Pac.  R.  Co.  ▼.  Hlnchman,  58  F.  R.  523 ;  Amacker  t.  North.  Pac.  R.  Co.,  58  F.  R.  800 ;  North. 
Vbc  R.  Co.  ▼.  Maclay,  61  F.  R.  564. 
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V.  SALE,  47. 

47.  Bight  to  Purchase  under  Survey—Texas.— An  application  was  made 
for  a  survey  of  certain  public  lands  for  the  purpose  of  purchasing  the  same 
under  certain  acts  of  the  Texas  legislature.  The  survey  was  made  and 
filed.  Plaintiff  contracted  to  sell  this  to  defendant.  Held^  that  the  right  to 
purchase  this  land  was  a  valuable  right  which  could  be  assigned,  and  that  it 
was  immaterial  whether  the  survey  was  returned  to  the  Land  Office  as  the 
statute  required  or  whether  actual  surveys  had  been  made.  Telfener  v. 
RtL88,  23  U.S.  App.  196  (5th  Cir.);  PARDEE,  J.,  1894. 

VI.  DESCRIPTION  AND  SURVEY,  4*^1. 

48.  Power  to  Make  New  Survey.— The  courts  have  no  authority  to  inter- 
fere to  enjoin  the  abandonment  of  an  old  survey  and  the  making  of  a  new 
one  on  the  part  of  the  Land  Department  of  the  General  Government,  where 
the  first  survey  was  not  completely  officially  recognized,  but  accepted  in 
part,  and  was  still  within  the  authority  of  the  Department.  New  Oi  leans  v. 
Biine,  2  U.  S.  App.  830  (5th  Cir.);  McCormick,  J.,  1892. 

49.  Bight  to  Correct  Survey. — In  this  case  the  United  States  surveyors 
obviousljr  surveyed  the  plaintiff's  lot  only  to  a  bayou  which  they  called  the 
Indian  River,  leaving  a  tract  between  the  bayou  and  that  river  unsurveyed ; 
the  plaintiff  has  no  right  to  challenge  the  correctness  of  their  action,  or  to 
claim  that  the  bayou  was  not  the  Indian  River  or  a  proper  water-line  on 
which  to  bound  the  lot.    Home  v.  Smith,  159  U.  S.  40 ;  Brewer,  J.,  1895. 

50.  Survey  not  Open  to  Collateral  Attack.— A  survey  made  by  tlie 
proper  officers  of  the  United  States,  and  confirmed  by  the  Land  Department, 
IS  not  open  to  challenge  by  any  collateral  attack  in  the  courts.  RtisseU  v. 
Maxwell  Land  Grant  Co,,  158  U.  S.  253  ;  Brewer,  J.,  1895. 

51.  Lands  at  Place  Limits— Ownership  of.— Where  two  lines  of  road  are 
aided  by  land  grants  made  by  the  same  act  and  the  lines  of  those  ix>ads  cross 
or  intersect,  the  lands  within  the  *'  place  "  limite  of  both  at  the  crossing  or 
intersection  do  not  pass  to  either  party  in  preference  to  the  other,  but  pass 
in  equal  undivided  moieties  to  each.  Donahue  v.  Lake  Superior  Ship  Ctmal, 
Ry.  &  Iron  Co.,  155  U.  S.  886  ;  Brewer,  J.,  1894. 

VII.  APPROPRIATIONS,  RESERVATIONS,  AND  DONATIONS,  63-57. 

62.  Land  Department  has  Power  to  Make.— The  Land  Department  of 
the  United  Stat-es  is  invested  with  authority  to  withdraw  or  reserve  public 
lands  from  sale,  entry,  or  grant  for  the  purpose  of  some  public  use  in  pur- 
suance of  an  act  of  Congress,  and  the  withdrawal  of  such  lands  at  any  tune 
before  the  title  to  the  lands  attaches  under  a  grant,  by  the  definite  location 
of  a  railroad  line,  excludes  them  from  the  mass  of  public  lands  upon  which 
a  legislative  grant  will  operate.  Northern  Pacific  Rd,  Co.  v  Chicago,  St, 
PatU,  M,  &  O.  Ry,  Co,,  34  U.  S.  App.  66  (7th  Cir.) ;  Baker,  J.,  18»5. 

63.  What  is  Construed  to  be  Beserration. — A  grant  by  Congress  does 
not  operate  upon  lands  theretofore  reserved  for  any  purpose  whatever. 
Lands  withdrawn  from  sale  by  the  Land  Department  are  considered  as 
reserved  within  the  terms  of  this  rule.    Same  Ca^. 

64.  Beservations  not  to  be  Sold— Act  March  3,  1877.— The  act  of 
March  3,  1877,  c.  107,  19  Stat.  377,  providing  for  the  sale  of  desert  lands  in 
certain  states  and  territories,  does  not  embrace  alternate  sections,  reserved 
to  the  United  States,  along  the  lines  of  railroads  for  the  construction  of  which 
Congress  has  made  grants  of  land.  U,  S,  v.  Healey,  160  U.  S.  136 ;  Harlax. 
J.,  1895. 

65.  Michigan  Land  not  Beserved  under  Act,  1862.— Lands  witij'n  tlu^ 
exterior  limits  of  a  Mexican  grant,  sub  judice  at  the  date  of  the  definite 
location  of  the  Central  Pacific  Railroad,  were  not  "  reserved "  within  the 
meaning  of  that  word  as  used  in  section  three  of  tho  act  of  Julv  1,  1^3 
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(12  Stat.  489,  c.  120),  but  inured  to  the  road  as  a  portion  of  its  land  grant  and 
were  properly  patented  to  it  as  such.  Carr  v.  Quigley,  149  U.  S.  652  ;  Field, 
J.,  1893. 

66.  lAnds  Withdrawn  aa  within  Limits  of  B.  B.  Grant.— A  reser\'a- 
tion  of  public  land  from  entry,  made  by  tlie  Department  of  tlie  Interior  as 
coming  within  the  limits  of  a  railroad  grant,  operates  to  withdraw  the 
land  from  homestead  entries,  even  if  found  afterwards  not  to  come  within 
such  limits  (13  Stat.  72,  c.  84).  Hamblin  v.  Western  Land  Co.,  147  U.  S. 
531 ;  Brewer,  J.,  1893. 

57.  Kansas  Land  Grants— School  Lands.— The  original  claim  of  the  State 
of  Kansas  to  the  school  lands  in  townships  16  and  36  in  that  state  was  re- 
jected by  Congress  and  abandoned  by  the  state,  and  the  rights  of  (ingress 
were  conceded  to  the  absolute  control  of  the  lands  thus  embraced  and  of  the 
lands  set  apart  for  the  use  of  Indians  until  such  right  should  be  extinguished 
by  appropriate  legislation,  which  was  done  by  act  of  July  26,  1866,  c.  270, 
14  Stat.  289,  granting  a  right  of  way  to  the  M.  K.  &  T.  Ry.  Co.  across  the  public 
lands  in  Kansas  in  which  townships  16  and  86  were  included,  and  when 
crossed  by  it  they  became  vested  in  that  company.  Missouri,  Kansas  <&  Texas 
Ry,  Co.  V.  Roberts,  152  U.  S.  114 ;  Field,  J.,  1894. 

Vni.  GRANTS  AND  CONFIRMATIONS,  68-103. 

1.  Generally,  58-69. 

58.  Grant  Does  not  Include  Lands  Beserved.— Public  lands  reserved  or 
i^ithdrawn  from  the  common  mass  by  an  act  of  Congress,  or  by  an  order  of 
the  Land  Department,  are  not  embraced  within  the  terms  of  a  railroad  grant ; 
and  the  grant,  though  made  prior  to  the  reservation,  does  not  attach  to 
lands  withdrawn  to  satisfy  an  earlier  grant,  because  they  are  excluded  there- 
from by  the  clear  and  explicit  language  of  the  act  of  Congress.  Northern 
Pac.  R,  Co,  V.  Chicago,  St.  Paid,  M.&O.  Ry.  Co.,  34  U.  S.  App.  66  (7th  Cir.) ; 
Baker,  J.,  1895. 

59.  One  Grant  ma;^  not  Defeat  a  Prior.— When  Congress  makes  a  grant 
of  public  lands  in  aid  of  a  public  improvement,  it  is  not  to  be  supposed  that 
it  was  within  the  legislative  intent  to  defeat  or  impair  the  full  efifect  of  a 
prior  grant,  unless  such  purpose  is  manifested  in  plain  and  unambiguous 
terms.  Northern  Pac.  Ry.  Co.  v.  Chicago,  St.  Paul,  M.  <fc  O.  R.  Co.,  34 U.  S. 
App.  66  (7th  Cir.) ;  Baker,  J.  1895. 

60.  Indemnity  Land  Grants. — A  grant  of  indemnity  lands  by  the  United 
States  passes  no  title  until  approved  oy  the  Secretary  of  the  Interior.  Davis 
V.  Capitol  Phosphate  Co.,  13  U.  S.  App.  453  (5th  Cir.) ;  Locke,  J.,  1893. 

61.  Occupanoy— Confirmation  by  Secretary.— Tlie  decision  of  the  Secre- 
tary of  the  Interior,  of  March  11,  1872,  sustaining  the  claim  of  the  plaintiff  in 
error  to  a  small  tract  of  640  acres  claimed  under  the  act  of  August  14,  1848, 
c.  177,  9  Stat.  323,  now  occupied  as  missionary  stations,  confirming  only 
rights  flowing  from  occupation,  was  right  in  fact,  if  not  in  law.  Caihohc 
Btsftop  ofNesqually  v.  Gibbon,  158  U.  S.  155  ;  Brewer,  J.,  1895. 

62.  Confirmation  of  Grant. — An  act  of  Congress  confirming  the  title  t6  an 
unsurveyed  Mexican  grant  of  land  contemplates  a  survey  thereof  for  the 
purpose  of  marking  its  limits,  unless  a  contrary  intention  is  stated  expressly 
m  the  act.    Stoneroad  v.  Stoneroad,  158  U.  S.  240 ;  White,  J.,  1895. 

63.  Confirmation  of  Grants  Made  by  Bailroads.— Where  right  of  pre- 
emption or  homestead  has  attached  to  land  before  location  of  the  railroad, 
the  patents  issued  are  void  ;  but  act  of  Congress  of  March  3,  1887  (24  Stat. 
556,  c.  376),  provides  that  patents  be  issued  to  purcha^sers  in  good  faith  from 
railway  companies  of  lands  erroneously  patented  to  them,  upon  proof  being 
made  of  the  purchase.  Burr  v.  Greeley,  10  U.  S.  App.  409  (8th  Cir.) ;  Cali>- 
WELL,  J.,  1892. 
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04.  After  Conflrmation,  Mandamus  will  not  Lie.— If ,  after  the  Secre- 
tary of  the  Interior  has  decided  a  contest  as  to  the  right  of  pre-emption  to 
public  land,  he  has  granted  a  rehearing,  but,  before  it  is  had,  Congress  passes 
an  act  confirming  the  entry  of  the  flrst  party,  and  a  patent  is  issued  to  him, 
a  writ  of  mandamus  will  not  lie  to  compel  the  secretary  to  proceed  to  adjudi- 
cation of  the  contest.  In  re  Emblen,  Petitioner ^  161  U.  S.  52 ;  Gray,  J., 
1896. 

65.  Same  —  Des  Moines  Navigation  Co. — ^The  title  of  the  Des  Moines 
Navigation  and  Railway  Company  to  lands  granted  to  the  Territory  of  Iowa, 
for  the  purpose  of  aiding  in  the  improvement  of  navigation  of  the  Des 
Moines  River  by  the  act  of  August  8,  1»46,  9  Stat.  77,  c.  103,  and  to  the  State 


now  held  to  be  good  against  the  United  States,  as  a  grant  iri  prcesenti.    U.  S, 
v.  Des  Moines  Navigation  db  Ry.  Co.,  143  U.  S.  510 ;  Bbewier,  J.,  1892. 


06.  Riparian  Bights— Michigan.— In  Michigan,  a  grant  of  land  bounded 
by  a  stream,  whether  navigable  in  fact  or  not,  carries  with  it  the  bed  of  the 
stream  to  the  centre  of  the  thread  thereof.  A  Government  grant  of  land  in 
that  state  without  reservation  on  the  bank  of  a  fresh  T\*ater  stream,  includes 
all  unsurveyed  islands  between  the  middle  line  of  tlie  stream  and  the  bank, 
and  a  subsequent  grant  and  survey  will  not  divest  the  owner.  Grand 
Rapids  A  lad.  R.  Co.  v.  BiUler,  159  tl.  S.  87 ;  Fuller,  C.  J.,  1895. 

67.  "Timber  and  Stone  **  Act  of  1878.—"  Public  lands  .  .  .  valuable 
chiefly  for  timber,  but  unfit  for  cultivation,"  within  the  meaning  of  the 
timber  and  stone  act  of  June  8,  1878,  20  Stat.  89,  ,c.  151.  include  lands 
covered  with  timber,  but  which  may  be  made  fit  for  cultivation  by  removing 
the  timber  and  working  the  land.  tl.  S.  t.  Budd,  144  U.  S.  154 ;  Brewer,  J. 
(Brown,  Harlaj^.  JJ.,  Dist.),  1893. 

68.  Presumed  ftom  20  Years'  Possession.— It  was  claimed  that  the  Gov- 
ernor of  New  Mexico  granted  a  tract  of  land  to  J.  C.  and  others  in  1833.  of 
which  no  record  can  be  found.  J.  C.  and  the  othera  and  their  successors 
peaceably  held  such  tract  for  over  twenty  years  and  subsequently  the  land 
was  ceded.  Held,  that  the  possession  of  over  twenty  years  presumed  a  rojral 
grant,  and  that  individual  ownership  of  property  was  not  affected  bv  ceding 
the  territory  to  the  United  States.  U.  S.  ^.  C/iaiY»,  159  U.'S.  453; 
Shiras,  J.,  1895. 

69.  Right  of  State  to  Tax  U.  S.  Grant.— A  grantee  of  lands  from  the 
United  States  has  the  beneficial  interest  in  those  lands  as  soon  as  the  tracts 
granted  become  specified,  and  the  grantee  cannot  defeat  the  right  of  a  state 
to  tax  such  land  by  declining  to  make  such  proofs  as  would  entitle  it  to 
TOitents  from  the  Government  conferring  the  legal  title.  Northern  Pac  -R. 
R.  Co,  V.  Wright,  7  U.  S.  App.  502  (9th  Cir.) ;  Hawley,  J.,  1898. 

2.  Railroad  Grants,  70-92. 

70.  Railroad  Grants. — When  Congress,  in  granting  alternate  sections  of 
land  to  aid  in  the  construction  of  a  railway,  pi-ovides  that  the  remaining 
sections  shall  be  sold  at  advanced  prices,  the  latter  are  not  included  in  a  later 
grant  excepting  from  its  operation  lands  theretofore  reserved  by  Congrres 
for  any  purpose.  U.  S.  v.  Missouri,  Kansas  <fr  Texa^  Ry.  Co.,  141 'U.  S,  358; 
Harlan,  J.,  1891. 

71.  Railroad  Grant— Priority.— Priority  of  grant  settles  the  title  of  the 
railroad  where  the  claims  conflict,  and  not  tlie  priority  in  filing  maps  of 
definite  location.  U.  S.  v.  Southern  Pac.  R.  Co.,  146  U.  S.  570 ;  Brewer, 
J.  (Field,  Gray,  JJ.,  Dist.),  1892. 

72.  What  Included  in.— The  words  *' adjacent  to  the  line  "in  the  act  of 
1875,  March  3,  §  1,  18  Stat.  482,  c.  152,  does  not  give  the  railroad  company 
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the  right  to  cut  timher  from  the  public  lands  of  the  United  States  along  the 
line  of  the  railroad,  fifty  miles  distant  from  certain  other  railroads,  in  the 
construction  of  which  the  timber  is  to  be  used,  although  that  was  the 
nearest  point  where  timber  was  available.  Stone  v.  United  States,  29 
U.  S.  App.  H2  (9th  Cir.) ;  Hawley,  J.,  1894. 

73.  Railroad  Grant — Cpnstruotion  of.— Where  Congress  makes  a  grant 
of  a  si>eciiic  nimiber  of  sections  of  public  land  in  aid  of  any  work  of  in- 
ternal improvement,  it  must  be  assumed  that  it  intends  the  beneficiary  to 
receive  such  amount  of  land,  and  that  when  it  prescribes  that  those  lands 
shall  be  alternate  sections  along  the  line  of  improvement  it  is  equally  clear 
that  the  intent  is  that,  if  possible,  the  beneficiary  shall  receive  those  partic- 
ular sections.  Wisconsin  Central  Railroad  Co,  v.  Forsythe,  159  U.  S.  46;. 
Brewer,  J.  (Harlan,  J.,  Dist.),  1895. 


74.  Bailroad  Grants— Filinff  Map  of  Boute.— By  filing  the  map  of  the 
line  surveyed  prior  to  Deceniber  24,  1867,  for  the  route  of  the  railroad  now 
known  as  the  Missouri,  Kansas  and  Texas  Railway,  the  route  of  the  road 
was  definitely  fixed  within  the  intent  and  meaning  of  the  act  of  July  26, 
1866,  c.  270,  14  Stat.  289,  granting  lands  to  aid  in  its  construction  ;  and 
while  the  principal  object  in  filing  the  map  was  to  secure  the  withdrawal 
of  the  lan(&  granted,  it  also  operated  to  dennitely  locate  the  line  and  limits 
of  the  right  of  way.  Missouri,  K.  <fe  T.  Railway  Co,  v.  Cook,  168  U.  S.  491 ; 
Fuller,  C.  J.,  1896. 

75.  Conflicting  Grants. — ^When  lands  are  granted  by  acts  of  Congress  of  the 
same  date,  or  by  the  same  act,  to  aid  in  the  construction  of  two  railroads 
that  must  necessarily  intersect,  each  grantee  takes  an  equal  undivided  moiety 
of  the  lands  within  the  conflicting  place  limits,  without  regard  to  the  time  of 
the  location  of  the  respective  lines.  Sioux  City  A  S,  P,  R.  Co.  v.  U.  S.,  159 
U.  S.  349;  Harlan,  J.,  1895;  Chicago,  M,  <&  SU  P,  Ry.  Co.v,  U.S.,  159 
U.  S.  372 ;  Harlan,  J.,  1895. 

76.  Conflicting  Grants. — When  grants  are  made  to  two  railroads,  the  second 
subject  to  prospective  rights  of  the  first  to  the  same  land,  none  of  the  land 
passes  to  the  second  road  wliich  comes  within  the  prospeceive  rights  of  the 
first.  U.  S.  V.  Cotton  Marble  <fc  Lime  Co.  ;  U.  S.  v.  Southern  Pac.  R,  Co., 
146  U.  S.  615 ;  Brewer,  J.  (Field,  Gray,  JJ.,  Dist.),  1892. 

77.  Construction  of  Act  of  May  6,  1854.— "When  the  land  in  controversy 
is  within  the  place  limits  of  the  road  of  the  plaintiff  in  error,  and  was  subject 
to  the  full  control  of  Congress  at  the  time  of  the  grant  made  by  §  3  of  the 
act  of  May  5,  1854,  c.  80, 18  Stat.  66,  it  jwissed  by  operation  of  that  grant,  not- 
withstandiuR  the  fact  that  it  was  withdrawn  bv  the  Land  Department  in 
1856  and  1859,  in  order  to  satisfy  the  grant  made  by  act  of  June  3,  1856,  c.  48, 
11  Stat.  20.  Wisconsin  Central  R.  Co.  v.  Forsythe,  159  U.  S.  46 ;  Brewer, 
J.  (Harlan,  J.,  Dist.),  1895. 

78.  Date  of  Title.— The  grant  by  Congress  to  the  Northern  Pacific  R.  R.  of 
certain  public  lands  ia  a  grant  i?i  prcesenti.  Yet  it  is  in  the  nature  of  a  fioat, 
and  the  title  does  not  attach  to  any  specific  section  until  capable  of  identifi- 
cation ;  but  when  once  identified,  the  title  attaches  as  of  the  date  of  the 
grant.  If,  however,  any  claim  that  is  speeificalljr  excepted  is  in  existence  at 
either  the  time  of  the  grant,  or  the  time  of  definite  location,  the  grant  does 
not  attach  to  the  section  covered  by  that  claim.  Amacker  v.  Northern  Pad- 
fie  R.  R.  Co.,  15  U.  S.  App.  279  (9th  Cir.) ;  Gilbert,  J.,  1893. 

79.  Date  of  Title. — A  railroad  corporation  seeking  to  avail  itself  of  the  bene- 
fits of  the  acts  of  Congress  granting  land  in  aid  of  railroads  takes  title  to  the 
land  upon  complying  with  the  act  and  not  before.  Washington  <fc  Idaho 
R.  R.  Co.  V.  Comr  UAlene  Ry,  and  Ndv.  Co.,  15  U.  S.  App.  359  (9th  Cir.) ; 
Gilbert,  J.,  1894. 

80.  Effect  of  Withdrawal  ttom  Entry.— When  public  land  has  been  with- 
drawn from  the  market,  pre-emption,  or  homestead  entries,  by  the  Secretary 
of  the  Interior,  imder  instructions  from  Conprreas,  for  tlie  benefit  of  a  rail- 
road company,  one  who  enters  upon  the  public  land  within  the  indenmity 
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limits  of  such  railway  grant  acquires  no  equitable  rijrhts,  although  he  ooco- 
pied  it  and  continued  to  do  so.     Wood  v.  Beach,  150  U .  S.  548 ;  Brewer,  J^ 

1895. 

81.  Time  of  Vesting. — The  title  to  lands  which  may  be  taken  for  purposes 
of  indemnity  does  not  vest  in  the  railroad  company  for  the  benefit  of  wliich 
they  are  contingently  gi'anted,  until  the  lands  are  actually  selected  and  set 
apart  under  the  direction  of  the  Secretary  of  the  Interior.  U.  S,  v.  Missowriy 
Kansas  <&  T.  Ry,  Co.,  141  U.  S.  858;  Harlan,  J.,  1891. 

See  Wineman  v.  Qastrell,  53  F.  R.  097.  A  selection  of  Indemnity  lands  to  be  made  under  the 
dlre<>r  idn  of  the  Secretary  of  the  Interior  does  not  become  effectual,  nor  docs  title  pass,  until  the 
selection  is  approved  by  the  Secretary  of  the  Interior.    Resser  ▼.  Carney,  58  Minn.  i2i7. 

'  82.  Mineral  Iiands. — '*  By  the  grant  of  public  land  made  to  the  Northern 
PacMfic  Kailroad  Company  by  act  July  2,  1864,  c.  217, 13  Stat.  365,  all  mineral 
lands  otlier  tlian  iron  or  coal  are  excluded  from  its  operation,  whether  known 
or  unknown,  and  all  such  minei'al  lands  not  otherwise  speciaUy  provided  in 
tlie  act  making  the  grant  are  reserved  exclusively  to  the  United  States,  the 
company  having  a  right  to  select  unoccupied  and  unappropriated  afi^ricultural 
lands  in  odd  sections  nearest  to  the  line  of  the  road  in  lieu  thereof."  Borden 
V.  Northern  Padfla  R.  Co.,  154  U.  S.  288 ;  Field,  J.  (Brewer,  Gray,  Shiras, 
JJ.,  Dist.).  1894. 

A  patent  of  public  land  properly  Issued  by  the  Land  Department  cannot  be  attacked  In  a  col- 
lateral proceeding  on  the  ground  that  the  land  was  known  to  be  mineral  land.  Carter  v.  Thomp- 
son et  al.,  05  F.  R.  330. 

83.  Notice  of  Mining  Claims. — ^Under  provisions  of  section  2325  of  the 
Rev.  Stat,  the  Northern  Pao.  R.  Co.  is  not  entitled  to  personal  notice  of  min- 
ing claims  in  lands,  unless  it  had  initiated  a  contest  as  to  the  nature  of 
the  land ;  it  w^as  by  the  law  charged  with  notice  that  mining  claims  might 
be  made.  Northern  Pac.  R.  Co.  v.  Cannonj  7  U.  S.  App.  507  (dth  Cir.); 
Hawley,  J. 

84.  Mineral  Lands.— The  act  of  Congress  of  July  2, 1864.  13  Stat.  365,  grant- 
ing lands  to  the  Northern  Pacific  R.  R.  Co.,  besides  the  exceptions  and  reser- 
vations specifically  made,  must  be  construed  also  to  exclude  from  the  grant 
lands  subject  to  claims  and  rights  existing  under  the  homestead  laws  and  as 
granting  preferences  to  settlers,  im^overs,  and  discoverers,  as  well  as  lands 
affected  by  the  pre-emption  laws.  Tlie  reservation  in  the  grant  is  limited, 
and  does  not  prohibit  a  search  for  minerals  in  the  sections,  or  the  taking  up 
of  mining  claims  of  such  lands.  Sections  in  which  mining  claims  were 
located  did  not  pass  by  a  grant  of  public  lands.  Northern  Jtic.  JR.  R,  Co.  v. 
Sanders,  7  U.  S.  App.  47  (9th  Cir.);  Hanpord,  J.,  1892. 

85.  Grants  of  Ijand  under  Navigable  Waters.— The  legislature  of  Illi- 
nois granted  in  fee  to  the  Illinois  Central  Railroad  Company  certain  sub- 
merged lands  in  Lake  Michigan,  in  that  })ortion  used  by  Chicago  as  a  harbor. 
This  was  inoperative,  as  the  state  holds  the  land  under  navigable  waters  in 
trust  for  the  people,  and  cannot  make  a  conveyance  of  such  lands  that  will 
prevent  the  people  from  enjoying  their  rights.  Illinois  Central  R.  Co.  v. 
Illinois ;  Cliicago  v.  Illinois  C.  R.  Co. ;  Illinois  v.  Illinois  C.  R.  Co.,  146  U.  S. 
387 ;  Field,  J.  (Shiras,  Gray,  Brown,  JJ.,  Dist.),  1892. 

The  state  holds  land  under  navifi^ble  waters  In  trust  for  the  public.  Scranton  v.  Wheeler,  57 
r.  R.  803;  Paoiflc  Gas  Co.  v.  Ellert,  04  F.  R.  434;  Baltimore  Trust  Co.  v.  Baltimore^  ft4  F.  R. 
163 :  U.  S.  V.  Peterson,  64  F.  R.  147  ;  McLennan  v.  Prentice,  85  Wise  446 ;  Saunders  ▼.  N.  Y.  Cent. 
R.  R.  Co.,  144  N.  Y.  85 ;  Coxe  v.  State,  144  N.  Y  .  406  ;  Florida  v.  Black  R.  Co.,  88  Fla.  97.  DisUn- 
icuished  in  Pacific  Gas  Co.  v.  Ellert,  G4  F.  R.  4.%;  Florida  v.  Black  River  Co.,  83  Fla.  131 ;  Wulaen 
V.  Supervisors,  101  Cal.  15 ;  U.  S.  v.  Debs,  64  F.  R.  744. 

80.    Mineral  Lands— Department  may  Finally  Determine  Question  as 

to.— Section  6  of  the  act  of  Julv  2, 1864,  withdrew  the  agricultural  lands  from 
sale,  pre-emption,  or  entry  or  the  odd  numbered  sections  granted  to  the 
Northern  Pac  R.  R.  Co.,  which  are  not  reserved,  sold,  granted,  or  otherwise 
appropriated  and  free  from  pre-emption  or  other  claims  or  rights,  when  the 
general  route  of  the  railroad  were  fixed  by  the  filing  of  its  map  in  the  Land 
Office  on  February  21, 1892 ;  but  the  mineral  lands  were  not  withdrawn  from 
sale  at  that  time,  or  at  any  time,  if  at  all,  prior  to  July  6,  1882,  when  the  line 
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of  the  road  was  definitely  fixed.  The  determination  of  the  question  whether 
the  land  was  mineral  or  agricultural  was  with  the  Land  Department  and  not 
open  to  review.  Northern  Pac.  U,  Co,  v.  Cannon,  7  U.  S.  App.  507  (9th 
Cir.);  Hawley,  J.,  1893. 

67.  Bight  of  Way— How  to  be  Acquired  by  Bailroads.— The  provision 
in  th«  act  of  March  3,  1875,  c.  152,  18  Stat.  482,  granting  the  right  of  way 
through  the  public  lands  of  the  United  States  to  any  raih-oad  duly  organizea 
under  the  laws  of  any  state  or  territory,  which  shall  have  filed  with  the  Sec- 
retary of  the  Interior  a  copy  of  its  articles  of  incorporation  and  due  proofs  of 
its  organization  under  the  same,  plainly  means  tliat  no  corporation  can  ac- 
quire a  right  of  wav  upon  a  line  not  described  in  its  charter  or  articles  of  in- 
corporation. Wastiington  &  Idaho  R,  Co,  v.  Cceur  D'Alene  Ry.  d:  Nav, 
Co.,  ICOU.  S.  77  ;  Shiras,  J.,  1895. 

88.  Grant  of  Bight  of  Way  of  Bedlroad.— The  grant  of  lands  and  the 
^:rant  of  a  right  of  way  to  a  railway  companjr  are  grants  in  prcBsciiti,  stand- 
ing on  the  same  footing ;  so  that,  before  definite  location,  all  persons  acquir- 
ing any  portion  of  the  public  lands  after  tlie  {xissage  of  the  act  of  July  26, 
1866,  c.  270,  14  Stat.  289,  took  the  same  subject  to  the  right  of  way  for  the 
proposed  road.    Mo,j  Kan,  <fc  Tex,  R,  R.  Co.  v.  Cook,  163  U.  S.  491 ;  Fuller, 

Kj,  J.,  lovD. 

89.  Aoquiesoenoe  of  Bailroad  in  Adverse  DeciBion  Presumed  after 
three  Years. — Where  a  land  gi*ant  railroad  company  contests  the  right  of 
a  homestead  claimant  to  lands  lying  within  its  place  limits,  and  is  defeated 
on  an  appeal  to  the  Secretary  of  the  Interior,  and  a  patent  is  issued  to  claim- 
ant, a  oelay  of  more  than  tlu'ee  years  in  bringing  suit  for  such  lands,  during 
which  they  have  been  surve^red  and  platted  as  an  addition  to  a  town,  will  be 
considered  an  acquiescence  in  the  aecision  and  raises  a  presumption  that 
the  company  has  made  a  selection  of  indemnity  lands  in  lieu  of  those  thus 
lost.  Northern  Pac.  R.  R.  Co.  v.  Amacker,  7  U.  S.  App.  33  (9th  Cir.);  Mor- 
row, J.,  1892. 

90.  Construction  of  Partioular  Grant.—*'  At  the  time  the  United  States 
instituted  the  suit  against  the  plaintiff  in  error,  which  has  just  been  decided 
(159  U.  S.  349),  the  plaintiff  in  error  had  no  interest  whatever  in  the  26,017.- 
33  acres  of  land  certified  back  to  the  United  States  by  the  Gk>vernor  of  Iowa, 
and  all  such  land  was  then  subject  to  entry  under  the  pre-emption  and  home- 
stead laws."  Sioux  City  <&  St.  Paul  R.  Co,  v.  Countryman,  159  U.  S.  377  ; 
Harlan,  J.,  1895. 

91.  Act  of  July  2.  ISBS,  Construed.— Congress  contemplated,  by  act  of 
July  2,  1864,  13  Stat.  365,  the  construction  of  a  main  trunk  line  which 
should  not  touch  at  any  point  at  or  near  Portland,  from  Lake  Superior  to 
Puget  Sound  by  the  mc^  direct  and  practicable  line  ;  also  a  branch  line  via 
the  Columbia  Valley,  to  a  point  at  or  near  Portland.  U.  S.  v.  Northern 
Pacific  R.  Co.,  152  U.  S.  284  ;  Harlan,  J.,  1894. 

02.  Construction  of,  by  Secretary  of  Interior.— Whether  a  railroad 
company  applying  for  such  a  grant  ls  a  company  which  the  statute  author- 
izes to  receive  a  grant  of  a  right  of  way,  is  a  ^/cwt-judicial  question,  which, 
when  once  determined  by  the  secretary,  is  finally  determined,  so  far  as  the 
executive  is  concerned.  Noble  v.  Union  River  Logging  R.  Co.,  1 47  U.  S.  165  ; 
Brown,  J.,  1893. 

3.  State  Grants,  93-103. 

93.  State  Grants  as  Affected  by  Private  Settlement.— A  private  indi- 
vidual cannot,  after  the  Government  has  granted  a  patent  to  a  state  for  a 
tract  of  land  forming  part  of  the  public  domain,  and  with  knowledge  of  such 
patent,  make  a  settlement  upon  the  land  without  the  consent  of  the  Govern- 
ment officers  having  the  custody  and  control  of  public  lands,  and  thereby 
put  himself  into  such  privity  with  the  United  States  as  to  enable  him  to 
maintain  a  bill  in  his  own  name  to  annul  the  prior  grant.  Deweese  v.  Rein- 
hard,  19  U.  8.  App.  698 (8th  Cir.) ;  Thayer,  J.,  1894. 
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94.  State  Qrant— May  be  Impeached  in  Chancery .~A  state  can  im- 
peach the  title  conveyed  by  it  to  a  grantee  only  by  a  bill  in  chancery  to  can- 
cel or  annul  it,  either  for  fraud  on  the  part  of  the  grantee,  or  mistake  of 
law ;  and  until  so  cancelled  or  annulled,  it  cannot  issue  to  any  other  party  a 
valid  patent  for  the  same  land.    Chandler  v,  Calumet  dt  Heda  Mining  Co.,  149 

U.  S.  79 ;  Jackson,  J.,  1898. 

» 

95.  Is  a  Valid  Contract. — A  grant  of  public  Ian ds  by  a  county  to  a  corporation 
created  by  an  act  of  Congress  for  national  purposes  and  for  interstate  com- 
merce, upon  a  valuable  consideration,  which  lias  been  fully  performed  by 
the  corporation,  is  valid,  and  so  far  as  a  state  court  lias  declared  to  the  con- 
trary, a  Federal  court  is  not  bound  to  follow  its  decision.  Moberts  v.  Northern 
Paciflc  R.  Co.,  158  U.  S.  1  ;  Shiras,  J.,  1895. 

96.  Abandonment  of. — Under  the  pre-emption  laws  of  Texas,  B.  settled 
on  land  in  1853.  and  occupied  it  the  required  time.  Tlie  survey  and  field 
notes  and  proof  of  occupancy  were  filed  in  the  General  Land  Office  in  1875. 
Prior  to  this,  a  patent  had  been  issued  to  another  on  a  location  and  survey 
made  in  1871.  Hdd^  one  who  abandons  the  land  and  fails  to  substantially 
comply  with  the  statutes  has  no  title  against  a  subsequent  locator  in  good 
faith.     Wood  v.  Collins,  23  U.  S.  App.  224  (5th  Cir.) ;  Pardee,  J.,  1894. 

97.  Grants  to  States— Michigan. — By  act  of  Congress  of  September  28, 
1850,  9  Stat.  514,  c.  84,  there  was  granted  to  the  State  of  Michigan  all  the 
swamp  lands  within  the  state.  The  Survevor  General  listed  all  the  lands  con- 
sidered as  coming  under  this  head,  and  nis  list  was  approved  by  tlie  De- 
partment of  the  Interior.  Held,  no  lands  not  embraced  within  these  approved 
lists  passed  under  this  grant,  and  oral  evidence  could  not  be  introduced  to 
show  that  any  particular  piece  of  land  was  actually  swamp  land  and  ought 
to  have  been  included  in  the  grant.  Chandler  v.  Calumet  &  Heela  Mining 
Co.,  149  U.  S.  79;  Jackson,  J.,  1898. 

98.  California— School  Lands.— The  act  of  Congress,  of  July  2, 1862,  grant- 
ing to  the  State  of  California  college  lands,  vested  no  title  in  the  state  until 
their  selection  and  listing  to  the  state.  Such  grant  created  no  trust  prevent- 
ing lands  subject  to  election  under  this  act  from  being  taken  under  prior 
selections  under  other  grants,  and  such  prior  selection  passed  the  title  to  de- 
fendant. The  act  of  July  23 ,  1866,  §  1 ,  construed  together  with  §  2,  confirmed 
the  lands  selected  in  lieu  of  the  school  sections  after  the  survey,  and  per- 
fected the  title  thereto  in  the  state  from  the  date  of  the  act.  After  such 
confirmation,  such  lands  were  not  subject  to  a  grant  to  the  state  for  the  es- 
tablishment of  an  agricultural  college.  McNee  v.  Donahue,  142  U,  S.  587 ; 
Field,  J.,  1892. 

99.  When  Attaching.— The  grant  of  public  land  to  the  State  of  Iowa  by  the 
act  of  May  15,  1856,  11  Stat.  9,  c.  28,  **  in  alternate  sections  to  aid  in  the  con- 
struction of  certain  railroads  in  that  state,"  was  a  grant  in  prcesenti,  wJiich 
did  not  attach  until  the  time  of  the  filing  of  the  map  of  definite  location ; 
although  the  beneficiaiy  company  (under  the  Iowa  statute)  may  have  sur- 
veved  and  staked  out  upon  the  ground  a  line  for  its  road  before  the  filing. 
SioiLX  City  <Sb  Iowa  Falls  Toicn  Lot  <Sb  Land  Co,  v.  Griffey,  148  U.  S.  'i2 ; 
Brewer,  J.,  1892. 

100.  Mexican  Grant  Confirmed.— A  purcliaser  of  land  under  the  grant  of 
the  Agua  Caliente  to  Lazaro  Pina  in  1840,  which  was  valid,  and  which  has 
been  confirmed  by  the  District  and  Supreme  Court,  as  well  as  by  the  Secre- 
tary of  the  Interior,  is  entitled  to  the  land  against  a  pre-emptor  claiming  it  as 
a  homestead.    Hays  v.  Steiger,  156  U.  S.  887  ;  Ftki.d,  J.,  1895. 

101.  New  York  Practice— Followed  by  Federal  Court.— The  grant  to 
the  town  of  Huntington,  made  by  the  Governor  General  under  the  Duke  of 
York  in  1666,  confirmed  by  Governor  General  Dongan,  1688.  and  by  Governor 
General  Fletcher  in  1694,  operated  to  convey  to  the  grantee  the  lands  under 
tide  water  in  Huntington's  Bay,  was  defined  by  a  line  drawn  from  Lloyd's 
Neck  to  Eaton's  Neck,  and  anytitle  to  such  lands  under  water  which  came 
to  the  State  of  New  York  was  ceded  to  the  trustees  of  the  town  by  the  state. 


PUBLIC  LANDS,   VIII.,   IX.  605 

by  the  act  of  the  legislature  of  May  10,  1888,  c.  279.  The  Supreme  CJourt 
follows  the  practice  of  the  New  York  courts  in  declaring  that  the  lands  under 
tide  waters  in  Huntington  Bay  belonged  to  that  town.  Lowndes  v.  Hunt- 
ington, 153  U.  S.  1 ;  Brewer,  J.,  18»4. 

102.  Swamp  Land  Act  of  1850  Construed.— The  Swamp  Land  Act  of 
September  28,  1850,  9  Stat.  519,  c.  84,  operated  to  give  to  the  State  of 
Michigan  the  title  to  the  lands  proposed  to  be  granted  to  it  in  prcesenti,  and 
by  its  provisions  the  Secretary  of  the  Interior  was  to  ascertain  the  lands  so 
granted  ;  but  the  identification  of  the  lands  so  that  the  grant  should  abso- 
mtely  attach  to  particular  parcels  was  a  matter  to  be  determined  from  all 
the  facts  in  the  case  by  the  concurrent  action  of  the  State  and  Secretary  of 
the  Interior.  Michigan  Land  <&  Lumber  Co,  v.  Rtist,  81  U.  S.  App.  781  (6th 
Cir.)  ;  Sbverbns,  J.,  1895. 

103.  Swamp  Land  Act  of  1860— Sales  of  Land  under.— It  is  within  the 
power  of  the  United  States  and  the  State  of  Michigan,  parties  to  the  Swamp 
Land  Qrant  of  September  28,  1850,  to  agree,  in  the  absence  of  conflicting 
rights,  that  sales  niade  by  the  United  States  after  tlie  grant,  should  be  re- 
spected by  the  state,  and  be  left  to  be  completed  by  conveyance  from  the 
United  States — the  state  receiving  equivalents  therefor.  It  was  not  meant 
by  the  Secretary  of  the  Interior,  nor  expected  by  the  State  of  Michigan,  that 
the  selection  of  these  lands  certified  to  the  Governor,  January  18, 1854,  should 
be  necessarily  filial ;  but  that  it  was  subject  to  correction  for  fraud  or  mis- 
take as  required  by  the  re-surveys  then  making.  Michigan  Land  db  Lumber 
Co,  V.  Rusty  31  tJ.  S.  App.  781  (6th  Cir.) ;  Severens,  J.,  1895. 

IX.  PATENTS,  104-119. 

104.  May  not  be  had  until  Surveys,  etc.,  are  Filed.— Under  the  provisions 
of  the  act  of  the  State  of  Texas  of  July  14, 1879.  amended  March  11, 1881,  and 
repealed  Jan.  22,  1883,  in  respect  of  the  purchase  of  unappropriated  lands,  the 
applicant  was  obliged,  in  order  to  obtain  the  right  to  purchase,  to  cause  the 
land  desired  to  be  surveyed,  and  the  survey,  field  notes,  and  maps  to  be  filed 
within  a  certain  prescribed  time ;  and  no  tract  could  be  purchased  contain- 
ing more  than  six  hundred  and  for^  acres.  A.  filed  the  surveys,  etc.,  for  a 
certain  number  of  acres.  Held^  that  while  an  applicant  could  obtain  more 
than  a  single  tract  at  one  time,  yet  the  policy  of  the  law  was  that  each 
tract  should  be  considered  as  independent  of  the  other  tracts,  and  that  A. 
could  not  demand  the  patents  from  the  state  for  tracts  for  which  he  had  not 
filed  the  surveys,  etc.,  and  that  the  surveys  should  be  made  upon  the  ground. 
Tdfener  v.  Russ,  162  U.  S.  170  ;  Field,  J.,  1896. 

105.  Issuance  of,  is  Prima  Facie  Evidence  of  Begularity.— The  question 
as  to  whether  a  land  patent  is  void  or  voidable  is  with  the  Land  Office :  and  if 
the  officers  of  the  Government  act  without  authority,  if  the  land  conveyed 
was  never  in  their  control  or  had  been  withdrawn  from  it,  their  act  is  void  ; 
but  if  the  officers  of  Government  have  authority,  the  patent  is  not  void, 
though  it  may  be  voidable.  The  issuance  of  a  patent  is  primn  faxne  evidence 
that  all  the  legal  requirements  have  been  complied  with.  Northern  Pacific 
R,  Co.  V.  Cannon,  7  U.  S.  App.  507  (9th  Cir.) ;  Hawley,  J.,  1893. 

106.  Patents  may  be  Issued  only  300  Feet  Wide.— The  Land  Depart- 
ment has  no  authority  to  issue  a  patent  for  a  greater  width  of  land  than 
three  hundred  feet,  and  a  patent  issued  in  excess  of  that  amount  is  void. 
Lakin  v.  Roberts,  7  U.  S.  App.  539  (9th  Cir.) ;  McKenna,  J.,  1893. 

107.  Vested  Bight  Succeeds  Patent.— Under  the  laws  of  Texas  for  the 
purchase  of  a  portion  of  its  unappropriated  lands,  an  applicant  could  ac- 
quire no  vested  interest  in  the  land  until  the  purchase  price  was  paid  and  the 
patent  of  the  state  issued.  Bi\t  he  had  the  right  to  complete  the  purchase 
and  secure  a  patent  within  the  prescribed  period ;  and  such  right,  being 
vested,  seems  to  be  assignable.  The  measure  of  damages  for  the  breach  of  such 
a  vested  right  is  the  difference  between  the  contract  price  and  the  salable 
value  of  the  property.     Telfener  v.  Russ,  145  U.  S.  522  ;  Field,  J.,  1892 

If  a  riffht  to  purchase  land  for  however  short  a  time  is  vested  in  one,  it  is  a  valuable  right,  and 
Ib  in  that  sense  property  and  therefore  assignable.    Telfener  v.  Russ,  60  F.  R.  2S8. 
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108.  Right  to,  must  be  Shown. — In  an  action  to  compel  the  transfer  of  the 
legal  title  to  public  lands  on  the  ground  that  the  Lancf  Department  was  in- 
duced by  fraud  to  issue  a  patent  for  them  to  defendant,  piaintiff  must  show 
that  but  for  the  fraud  he  would  be  entitled  to  the  patent  Paget  MiU  Co.  v. 
Brown,  15  U.  S.  274  (9th  Cir.) ;  McKenna,  J.,  1893. 
See  American  Mort«a^  Co.  ▼.  Hopper,  64  F.  K.  556 ;  Jordan  v.  Ward,  64  F.  R.  0Or. 

110.  Cancellation— When  Allowed.— The  United  States  can  properly  pro- 
ceed by  bill  in  equity  to  have  a  judicial  decree  of  nullity  and  an  order  of  can- 
cellation of  a  patent  issued  in  mistake,  where  the  Government  has  a  direct  in- 
tereHt  or  is  under  an  obligation  respecting  the  relief  invoked.  U.  S,  v.  Mia- 
90uri,  Kansas <&  T.  By.  Co.,  141  U.  S.  358 ;  Harlan,  J.,  1891. 

See  U.  S.  V.  Reed,  68  F.  R.  40ft ;  Qermania  Iron  Co,  v.  U.  S.,  68  F.  R.  864. 

111.  Cancellation  for  Mistake  or  Fraud.— A  bill  in  equity  on  the  part  of 
the  United  States  to  set  aside  a  patent  of  public  lends  issued  by  mistake  or 
obtained  b}"  fraud  will  lie,  either  wlien  there  are  parties  to  whom  the  Goveni- 
ment  is  under  obligation  in  respect  to  the  relief  mvoked.  or  when  tliat  Got- 
ernment  has  a  direct  pecuniary  interest  in  such  relief.  San  Pedro  &  C.  D.  A. 
Co.  V.  U.  S.,  146  U.  S.  120 ;  Brewer,  J.,  1892. 

112.  Canoellation  for  Mistake.— Where,  through  failure  of  a  clerk  in  the 
General  Land  Office  to  take  notice  of  certain  proceedings,  a  patent  for  public 
lands  was  by  mistake  issued  to  one  R.,  held,  that  since  the  U.  S.  Government 
is  clothed  with  a  trust  as  to  the  public  domain,  it  has  a  right  to  maintain  a 
bill  to  cancel  the  wrongful  patent,  and  need  not  show,  as  a  condition  prece- 
dent to  a  decree  in  its  favor,  that  some  one  else  was  better  entitled  to  the 
land.  Germania  Iron  Co.  v.  U.  8.,  19  U.  S.  App.  10  (8th  Cir.) ;  Thayer,  J., 
1893. 

I88uin;c  to  a  pre-emptor  a  final  receipt  or  certificate  of  payment  by  a  receiver  of  a  local  land 
office  iio3s  not  deprive  the  Land  Deptartment  of  control  over  the  land,  or  the  U.S.of  title  thereto. 
The  Department  may  cancel  the  entry  at  any  time  before  the  patent  is  issued,  when  its  officers 
are  convinced  that  the  entry  was  fraudulently  made.  The  pre-ejnptor  haa,  however,  the  rtg^ht 
to  have  the  action  of  the  Depai*tment  reviewed  by  the  courts.  American  Mortgage  Co.  of  Scot- 
land V.  Hopper.  G4  F.  R.  556 ;  Hawley,  J.,  1894. 

113.  May  be  Cancelled  for  Fraud.— Where  a  corporation  has  perpetrated 
such  a  fraud  on  the  United  States  as  would  be  sufficient  in  equity  to  justify 
the  cancellation  of  patents  for  land  granted  to  it,  as  against  it  and  any  one 
claiming  under  it  with  notice,  such  fraud  does  not  prevent  the  le^l  title 
from  passinj^  to  a  bona  fide  purchaser,  and  the  latter  has  a  perfect  defence  to 
a  bill  m  equity  to  cancel  the  patents  on  the  sole  ground  of  such  fraud.  U.S. 
V.  California  &  Oregon  Land  Co.,  7  U.  S.  App.  128  (9th  Cir.) ;  Hawley,  J. 
(Hanford,  J.,  Dist.),  1892. 

Soe  to  the  same  effect  U.  S.  v.  Dallas,  etc.,  Co.,  7  U.  S.  App.  297  (0th  Cir.) ;  Hawlet,  J.,  ISBi. 

114.  Conflicting  Patents— Northern  Faclflc  B.  B.  Grant.— As  against 
one  holding  under  a  patent  from  the  United  States  which  contains  no  reser- 
vation of  riglit  of  wav  to  the  company,  the  right  of  way  to  the  Northern 
Pacific  li.  R.  by  tlie  act  of  Congress  of  July  2,  1864,  13  Stat.  365,  c.  217.  is 
limited  to  200  feet  in  width  on  each  side  of  the  line  of  railroad  **  definitely 
fixed  "  by  the  company's  map  of  definite  location.  Smith  v.  Northern  Pa- 
cific R.  R.  Co.,  19  U.  S.  App.  131  (8th  Cir.);  Sanborn,  J.,  1893. 

115.  Survey  and  Patent,  Conclusive  Except  against  Prior  Title.— 
A  decree  of  the  Circuit  Court  and  an  act  of  Congress  confirmed  to  the  city  of 
San  Francisco  its  claim  to  public  lands.  A  survey  was  made,  following  or- 
dinary' high-water  mark  and  not  cutting  across  the  mouths  of  estuaries. 
This  survey  was  set  aside  by  the  Secretary  of  Interior  and  a  new  one  ordered 
in  whicli  the  lines  ran  across  the  mouths  of  estuaries.  A  patent  was  issued 
on  that  to  tlie  city.  Ejectment  was  brought  for  the  land  included  in  the 
second  survey  but  not  in  tlie  first.  Held,  tlie  patent  and  finaX  survey  was  con- 
clusive  on  all  parties,  unless  they  could  show  an  anterior  title.  Knight  v. 
IT,  S.  Land  Association,  142  U.  S.  161  ;  Lamar,  J.,  1891. 

116.  Setting  Aside  Evidence  of  Title,—*'  Where  relief  can  be  granted  only 
by  setting  aside  evidence  of  title  issued  by  the  Government,  in  the  orderly 
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administration  of  the  affairs  of  the  Land  Department,  the  evidence  in  sup- 
port must  be  clear,  strong,  and  satisfactory."  U.  S.  t.  Des  Moines  Nav,  A 
Ey.  Co.,  142  U.  S.  510 ;  Brewer,  J.,  1893. 

117.  Homestead  Claims  as  Affected  by  Existence  of  Mines  on  the 
Land. — ^A  jiatent  issued  to  a  settler  under  the  liomestead  or  pre-emption  laws 
is  not  void  or  even  voidable,  where  the  claim  was  made  bona  fide,  by  reason 
of  the  mere  fact  that  the  land  conveyed  contained  valuable  mines,  and  title 
resting  on  patents  from  the  Government  cannot  be  vitiated  solely  by  reason 
of  the  discovery  of  minerals  subsequent  to  the  issuance  of  such  patents. 
Northern  Pac  A  Co.  v.  Sanders.  7  U.  S.  App.  47  (9th  Cir.) ;  Hanford,  J.,  1892. 

lis.  Succession  to  Bights  of  Inchoate  Patentee.— When  a  person  makes 
a  homestead  entry  of  a  tract  of  public  land,  and  enters  into  occupation  of  it 
with  his  family,  and  dies  a  widower,  and  without  acquiring  a  patent,  the 
right  to  complete  the  proofs  and  acquire  the  patent  passes,  under  Bev.  Stat., 
§^91,  to  all  nis  children  equally,  as  well  those  that  are  adults  as  those  that 
are  infants.    Bemiery.  Bemier,  147  U.  S.  242 ;  Field,  J.,  1898. 

119.  State  Granta— When  Void.— It  is  settled  law  that  a  patent  for  public 
limd  is  void  at  law  if  the  grantor  state  had  no  title  to  the  premises  embraced 
in  it,  or  if  the  officer  who  issued  it  had  no  authority  to  do  so ;  and  that  the 
want  of  such  title  or  authority  can  be  shown  in  an  action  at  law.  Knight  v. 
U.  S.  Land  Association^  142  U.  S.  161 ;  Lamar,  J.,  1891. 
See  Jolmson  y.  Drew,  84  Florida,  187. 

X.  ASSIGNMENT  OF  CLAIMS  AND  VESTING  OF  TITLE.  120-129. 

ISO.  Title— Time  of  Vesting.— In  1857  B.,  a  mail-carrier,  duly  made  appli- 
cation for  public  land  under  act  March  8,  1855,  c.  201.  His  application 
was  rejected.  In  1861  the  Secretary  of  the  Interior  reversed  this  decision. 
Meanwhile  by  an  act  of  1860,  12  Stat.  843,  c.  63,  he  bought  and  paid  for  the 
land.  In  1871  he  received  a  patent  saying  that  it  had  been  certified  to 
Minnesota  for  railroad  purposes  by  mistake  in  1864.  Heldy  B.'s  title  dated 
back  to  1857,  the  time  of  his  application.  Weeks  v.  B-ridgman,  159  U.  S. 
541 ;  Fuller,  C.  J.,  1895. 

121.  When  Title  to  Homestead  Vests. — S.  entered  land  and  removed  two 
hundred  pine  trees  within  a  few  montlis  of  such  entry.  He  claimed  the  logs 
were  lawfully  exchanged  for  building  materials,  the  Government  claiming 
they  were  sold  for  profit.  Held,  the  land  continued  the  property  of  the 
United  States  for  five  years  after  S.'s  entry,  within  the  meaning  of  Rev. 
Stat.,  §  2461,  and  S.  was  liable  to  criminal  prosecution.  Shiver  v.  U.  S.,  159 
U.  S.  491 ;  Brown,  J.,  1895. 

122.  How  Time  is  Computed. — In  computing  the  time  during  which  the 
alienation  of  public  land  acquired  by  an  Indian  under  the  provisions  of  §  16 
of  the  act  of  March  3,  1875,  c.  131  (18  Stat.  402),  is  forbidden,  the  day  of  the 
issue  of  the  patent  should  be  included.  Taylor  v.  Brown,  147  U.  S.  640 ; 
Fuller,  C.  J.,  1893. 

124.  Bights  of  Patentee— Act  of  1878.— All  that  the  act  of  June  3,  1878, 
20  Stat.  89,  c.  151,  prohibits  is  a  prior  agreement  by  which  the  patentee  acts 
for  another  in  the  purchase.  It  does  not  prevent  a  person  who  knows  of  an 
offer  for  the  purchase  of  timber  land,  in  excess  of  that  which  it  would  cost 
to  obtain  the  same  land  from  the  Government,  from  going  to  the  Land  Office 
and  purchasing  a  timber  lot  and  transferring  it  to  tlio  offerer  for  the  stated 
excess.  U.  S.  v.  Budd,  144  U.  S.  154 ;  Brewer,  J.  (Brown,  Harlan,  JJ., 
Dist.),  1892. 

See  Johnaon  v.  Bridal  Veil  Lumber  Co.,  24  Or.  183. 

125.  Assignment  by  Mortgage  before  Patent.— The  State  of  Florida, 
under  the  ** Swamp  and  Overflow  Lands  Act"  of  Congress  (9  Stat.  579, 
c.  84),  issued  a  certificate  to  lands  in  aid  of  construction  of  a  railroad.  This 
gave,  if  not  a  legal,  at  least  an  equitable  title,  which  was  conveyed  in  a 
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mortgage  granting  all  interest  in  law  and  equity.    Augtuta,  TaUahasaee  & 
GulfR.  Co.  V.  Kittel,  2  U.  S.'  App.  409  (5th  Cir.) ;  Pardee,  J.,  1892. 

126.  Bona  Fide  Purohaser — Fraud. — ^Where  a  purchaser  has  sufficient  in- 
formation to  put  him  on  inauiry  of  fraud,  in  tne  survey  and  patent,  he  is 
not  a  bona  fide  purchaser,  ana  the  fact  that  the  surveyor  of  the  land  was 
innocent  of  fraud  is  immaterial.  San  Pedro  <&  C.  D,  A.  Co.  v.  U.  5.,  14fi 
U.  S.  120 ;  Brewer,  J.,  1892. 

127.  Final  Certificate  is  not  a  Conveyance.— The  final  certificate  or  re- 
ceipt acknowledging  payment  in  full  by  a  homesteader  or  pre-emptor  is  not 
in  legal  effect  a  conveyance  of  the  land,  but  is  merely  evidence  on  behalf  of 
the  party  to  whom  it  was  issued.  United  States  v.  Steenersonj  4  U.  S.  App. 
832  (8th  Cir.) ;  Shiras,  J.,  1892. 

128.  Beceipt  of  Iiocal  Land  OfOLoe— Equitable  Title.— When  the  receipt 
given  by  a  local  land  office  to  a  pre-emptor,  acknowledging  the  payment 
of  the  pre-emption  money,  is  sufiicient  on  its  face  to  transfer  the  full  equitable 
title  to  him,  and  does  not  disclose  when  his  rights  to  the  land  were  initiated, 
his  vendees  are  not  chargeable,  as  a  matter  of  law,  with  knowledge  of  the 
fact  that  the  land  at  the  time  was  not  subject  to  pre-emption  or  homestead. 
Texas  A  Pac.  Ry.  Co.  v.  Smithy  159  U.  S.  66 ;  Brewer,  J.,  1895. 

129.  Payment  for  Lands  Entered  is  Governed  by  Law  in  Force  at 
Time  of  Entry.— Cases  initiated  under  the  act  of  March  8,  1891,  c.  107,  but 
not  completed,  by  final  proof,  until  after  the  passage  of  the  act  of  March  3, 
1891,  c.  561,  26  Stat.  1095,  were  left  by  the  latter  act,  as  to  the  price  to  be 
paid  for  the  lands  entered,  to  be  governed  by  the  law  in  force  at  the  time  the 
entry  was  made.     U.  S.  v.  HeaXey^  160  U.  S.  136 ;  Harl.an,  J.,  1895. 

XI.  CONFLXCTTNG  TITLES,  130-152. 

180.  Suits  between  Conflicting  Claimants.— When  several  parties  set  up 
conflicting  claims  to  property,  with  which  a  special  tribunal  may  deal,  as 
between  one  party  ana  the  Government,  regardless  of  the  rights  of  others, 
the  latter  may  come  into  the  ordinary  courts  of  justice  and  litigate  their 
conflicting  claims.     Turner  v.  Sawyer,  150  U.  S.  578 ;  Brown,  J.,  1893. 

181.  When  the  Calm  may  be  Contested  in  the  Courts.- By  the  acts  of 
July  22,  1854,  c.  103,  and  July  15,  1870,  c.  292,  a  private  claim  to  laod  in 
Arizona  imder  a  Mexican  grant,  of  which  Congress  nas  constituted  itself  the 
tribunal  to  finally  determine  upon  the  report  of  the  Surveyor  Geneial  whether 
the  claim  is  valid  or  invalid,  and  which  has  been  so  reported,  cannot,  before 
Congress  has  acted  on  his  report,  be  contested  in  the  courts  of  justice, 
Astiazaran  v.  Santa  Rita  Land  cfe  Mining  Co.,  148  U.  S.  80 ;  Gray,  J.,  1893. 

182.  Conflicting  Grants— Parol  Evidence.— When  plaintiff  claims  title 
under  act  of  Sept.  28,  1850,  c.  84,  9  Stat.  519,  granting  to  the  several  states 
the  swamp  and  overflowed  lands  in  each  unfit  for  cultivation,  and  the  defend- 
ant claims  title  under  act  of  May  15,  1856,  c.  28,  11  Stat.  9,  making  grant  to 
Iowa  to  aid  in  the  construction  of  railroads,  parol  evidence  is  inadmissible 
to  show,  in  opposition  to  the  concurrent  action  of  Federal  and  state  officere 
having  authority  in  the  premises,  that  the  lands  at  the  date  of  the  act  of  l^'M) 
were  swamp  and  overflowed  lands.  McCormick  v.  Hayes,  159  U.  S.  3o3 
Harlan,  J.,  1895. 

183.  Bona  Pide  Purchaser— When  he  may  Sue  for  Breach  of  War- 
ranty.— Pre-emption  claims  ha4  attached  to  the  lands  in  question  before 
location  of  railway.  The  railway  company  granted  to  defendant,  who  con- 
veyed by  warranty  deed  to  plaintiff,  who  now  sues  for  breach  of  warranty 
of  title.  Held,  while  plaintiff  is  claiming  as  a  bona  fide  purchaser  and  seek- 
ing a  patent  from  the  Government,  he  cannot  sue  for  breach  of  warranty. 
He  is  not  constructively  evicted  by  an  outstanding  title  in  the  Gov^emment 
until  it  appears  that  he  is  not  a  bona  fide  purchaser.  Burr  v,  Gnd^^  10 
U.  S.  App.  409  (8th  Cir.) ;  Caldwell,  J.,  1892. 
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134.  Equitable  Title  against  Fraudulent  Patent.— The  issue  of  a  patent 
of  public  lands  to  a  person  not  equitably  entitled  to  it  does  not  preclude 
the  owner  of  the  equitable  title  from  enforcing  it  in  a  court  of  equity 
against  claimants  under  the  x)atent.  Monroe  Cattle  Co,  v.  Becker ^  147  U.  8. 
47;  Brown,  J.,  1893. 

135.  Payment  of  Taxes,  as  Defence— Colorado.— The  payment  of  taxes  on 
vacant  land,  according  to  §  2187  of  the  General  Statutes  of  Colorado  of  1883, 
which  was  first  enacted  in  1874  (act  of  Feb.  13,  1874,  §  2,  Col.  Territory  Laws 
of  1874,  pp.  177,  178),  for  a  period  of  more  than  five  years  under  color  of  title 
made  in  good  faith,  is  a  sufficient  defence  to  an  action  brought  to  determine 
the  title  and  right  of  possession  of  such  land.  Thatcher  v.  Gottlieb,  19  U.  8. 
App.  469  (8th  Cir.) ;  Thayee,  J.,  1894. 

186.  Sstoppel— Bes  Adjudicata.— As  the  plaintiff  was  successor  in  right  to 
the  plaintiff  in  Sioux  City  &  St.  P.  R.  Co.  v.  U.  S.,  159  U.  S.  349,  he  is  bound  by 
the  decree  in  tliat  case,  and  is  estopped  from  making  any  claim  whatever  to 
the  lands  in  controversy.  Chicago,  M.  <fc  St,  P,  Ry.  Co,  v.  U,  S,,  159  U.  S. 
872;  Harlak,  J.,  1895. 

137.  United  States  and  Prior  Grants.— The  well-settled  doctrine  that,  on 
the  acquisition  of  the  territory  from  Mexico,  the  United  States  acquired  the 
title  to  lands  under  tide-water  in  trust  for  the  future  states  that  might  be 
erected  out  of  the  territory,  does  not  apply  to  lands  that  had  been  previously 
granted  to  other  parties  by  the  former  government,  or  had  been  subjected  to 
trusts  that  woula  require  their  disposition  in  some  other  way.  Knight  v. 
U.  8.  Land  Association,  142  U.  S.  161 ;  Lamab,  J.,  1891. 

188.  Homestead— Construction  oil  under  Act  May  1,  1888.— At  the 
time  of  the  passage  of  the  act  of  March  2,  1889,  c.  414,  25  Stat.  1008,  forfeitr 
ing  to  the  United  States  the  title  to  the  lands  granted  to  Michigan  by  the 
act  of  June  3, 1856,  neither  the  plaintiff  nor  the  defendant  had  any  title  to 
the  tract  in  controversy,  but  it  belonged  to  the  State  of  Michigan,  subject  to 
forfeiture  by  the  United  States ;  and  construing  that  act,  it  is  held  that 
whenever  a  settler's  claim  conflicted  with  either  the  railroad  grant  of  June 
8,  1856,  or  the  Congressional  grant  of  March  8,  1865,  c.  202,  13  Stat.  519, 
granting  land  to  the  State  of  Michigan  for  the  construction  of  a  canal,  the 
confirmation  should  depend  u^n  the  state  of  things  on  May  1,  1888  ;  that 
the  words  ** homestead  claim"  include  cases  in  which  the  claimant  was,  on 
the  1st  of  May,  1888,  in  actual  occupation  of  the  land  with  a  view  of  making 
a  homestead,  whether  he  has  or  has  not  made  formal  application  at  the  local 
land  office ;  that  defendant  in  error  was,  on  May  1, 1888,  in  the  occupation  of 
the  tract  claimed  by  him,  and  was  within  the  terms  of  the  confirmatorv  act 
Sk  bona  fide  claimant  of  the  homestead.  LaJce  Superior  Ship  Canal,  My,  & 
Iron  Co,  V.  Cunningliam,  155  U.  S.  854 ;  Brewer,  J.,  1894. 

189.  Farm  Homestead.- In  March,  1876,  S.  went  into  actual  possession  and 
occupation  of  a  tract  of  public  land  in  California,  which  was  reserved  from 
settlement  on  account  of  unsettled  Spanish  and  Mexican  grants,  and  which 
continued  so  reserved  until  April,  1888.  On  Oct.  2, 1882,  the  wife  of  S.  being 
the  owner  of  an  adjoining  tract,  conveyed  it  to  her  husband.  He  entered, 
as  an  adjoining  farm  homestead,  under  Rev.  Stat.  §§  2289  and  2290,  the  tract 
so  taken  possession  of  by  him  in  March,  1876.  On  Dec.  13,  1883,  M.,  filed  a 
pre-emption  declaratory  statement  in  the  same  land  office,  which  statement 
included  the  tract  so  occupied  and  entered  by  S..  and  alleged  a  settlement 
thereon  on  Jan.  19,  1876.  It  appeared  that  S.  had  not  resided  continu- 
ously on  the  original  farm,  claiming  that  this  was  due  to  the  danger  of 
violence  and  injury  at  the  hands  of  M.,  which  the  Secretary  of  the  Inte- 
rior held  was  not  sustained  by  evidence.  Held,  that  the  ownership  of  title 
shown  by  S.  entitled  him  to  an  additional  farm  homestead,  but  that  the 
question  of  residence,  being  one  of  fact,  could  not  be  re-examined  by  the 
court  in  the  absence  of  a  clear  showing  that  the  decision  was  procured  by 
fraud  or  imposition.    Stewart  v.  McHarry,  159  U.  S.  643 ;  Field,  J.,  1895. 

140.    Military  Warrant^— Time  of  Vesting. — P.  located  a  military  warrant 
on  certain  lands  and  received  from  the  Land  Office  a  certificate  of  location 
39 
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and  entry.  Before  P.'s  location  Congress  had  reserved  that  section  of  land 
for  school  purp(»es.  By  act  of  Congress  of  July  27, 1854,  the  entry  by  P., 
which  had  previously  been  cancelled,  was  reinstated.  Held,  P.*8  ori^nal 
entry  was  void  and  properly  set  aside,  but  the  patent  issued  under  special 
act  of  Congress  related  back  to  the  date  of  tlie  first  entrv,  and  P.  and  his 
grantees  were  vested  with  the  same  title  which  they  would  have  had,  had 
the  first  entry  been  valid.  Dunn  v.  Bamum,  10  U.  S.  App.  86  (8th  Cir.); 
Caldwell,  J.,  1892. 

141.  Evidence  to  Show  Title — ^Utah. — ^When  one  sues  to  recover  possession 
of  land  in  Utah  under  a  grant  to  a  railroad,  he  must  show  not  only  that  the 
land  was  within  the  general  limits  of  the  grant,  but  also  that  it  was  not  a 
portion  of  the  lands  excepted  from  the  grant,  else  he  fails  to  show  title. 
Corinne  MiU  Canal  cfc  Stock  Co.  v.  Johnson^  156  U.  S.  574  ;  Bbewer,  J.,  1885. 

142.  Grant  iB  Notioe  to  Subsequent  Purohasers.— A  grant  of  land  is  a 
public  law  standing  on  the  statute  books  of  the  state  and  is  notice  to  every 
subsequent  purchaser  under  any  conflicting  sale  made  afterward.  2  U.  & 
App.  449  affirmed.  Wineman  v.  OcistreU,  2  U.  S.  App.  581  (5th  Cir.) ;  Per 
Cur.,  1893. 

148.  Railroad  Grants. — A  grant  to  the  Atlantic  and  Pacific  Co.  of  certain 
sections  of  land  was  made  in  1866  and  a  like  grant  to  the  Southern  Pac.  R. 
R.  Co.  in  1871,  with  the  provision  in  the  latter  grant  that  land  tlieretofore 
granted  to  any  other  railroad  should  be  deducted.  By  an  act  forfeiting  to 
the  United  States  certain  sections  in  the  grant  to  the  Atlantic  &  Pac.  Co. 
those  sections  became  public  lands  of  the  United  States  and  not  subject  to 
the  grant  to  the  Southern  Pac.  R.  Co.  U.  S.  v.  Southern  Ptic.  M.  Co.,  146 
U.  S.  570  ;  Brewee.  J.  (Field,  Gray,  J  J.,  Dist.),  1892. 

See  U.  S.  ▼.  Southern  Pac.  R.  Co.,  56  F.  R.  567, 609  ;  Southern  Pac  R.  Go.  t.  Aralat,  St  F.  R. 
104  ;  U.  S.  ▼.  Oregon  &  C.  R.  Co.,  67  F.  R.  805. 

144.  Between  Oregon  Central  and  Tf.  P.  B.  R.— The  grant  to  the  Oregon 
Central  R.  Co.  by  act  of  May  4,  1870,  c.  69,  13  Stat.  94,  took  effect  before  the 
grant  to  the  Northern  Pacific  R.  Co.  by  act  May  81,  1870,  16  Stat.  378.  and 
consequently  the  lands  in  question,  being  forfeited  to  the  United  States,  were 
restored  to  the  public  domain  and  did  not  pass  to  the  Northern  Pacific  Co. 
by  the  grant  of  May  81,  1870.  U.  S.  v.  Northern  Pacific  R,  Co.,  152  U.  S. 
284;  Harlan,  J.,  1804. 

145.  Railroad  against  Private  Claimant.— As  the  defendant  F.  did  not 
enter  upon  the  tract  in  controversy  until  after  Ist  of  May,  1888,  his  entry 
and  occupation  gave  him  no  rights  to  the  land  because  he  was  not  a  bona 
fide  claimant  or  in  actual  occupation  on  May  1st,  1888  (Act  March  2,  18.S9, 
c.  414,  25  Stat.  1008).  The  title  of  the  company  was  perfect  as  against  him. 
Lake  Superior  Ship  Canal,  By,  A  Iron  Co,  v.  Finan,  155  U.  S.  385 ;  Brewer, 
J.,  1894. 

146.  Conflict  between  Railroad  and  State— How  Settled.— When  a  land 
grant  railroad  company  conveys  a  part  of  its  grant  without  havin«r  received 
a  patent  from  the  United  States,  and  it  appears  that  the  United  States  has 
issued  a  patent  of  the  tract  to  a  state  as  part  of  a  land  grant  to  the  state, 
and  the  state  parts  with  its  title  to  an  individual,  the  relative  rights  can  be 
determined  by  proceedings  in  the  courts  between  the  grantees  of  the  com- 
pariy  and  the  grantees  of  the  state.  Curtner  v.  U.  S.,  149  U.  S.  662 ;  Fuller, 
C.  J.  (Field,  J..  Dist.),  1898. 

147.  Indian  Claim  to  Railroad  Land.— -Where  a  treaty  between  the  United 
States  and  the  Cherokee  Nation  granted  to  any  railroad  company  duly  au- 
thorized to  construct  a  railroad  a  strip  of  land  two  hundred  feet  wide,  and 
four  hundred  feet  wide  at  stations,  and  such  railroad  was  duly  authorizod, 
and  commissioners  set  oft  the  land  as  provided,  a  citizen  of  the  Cherokee 
Nation  cannot  claim  any  portion  of  the  four  hundred  feet  strip  of  land* 
though  not  actually  occupied  by  the  track  or  structures  of  the  company, 
under  the  claim  that  a  citizen  has  a  right  to  occupy  any  part  of  the  pubUo 
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domain  not  already  occupied.    BeU  v.  Atlantic  and  Pac.  R.  Co,,  27  U.  S. 
App.  305  )8tii  Cir.) ;  Caldwell,  J.,  1894. 

148.  daiinaiits  under  State  Grants— Pennsylvania.— Evidence  of  the 
payment  of  the  purcliase  money  due  to  the  State  of  Pennsylvania  on  a  land 
warrant  clothes  the  person  paying  it  with  the  ownership  of  the  warrant 
and  with  the  right  to  maintain  ejectment  for  the  land ;  and  a  recital  in  a 
later  patent  for  the  same  land  that  the  first  grantee  conveyed  to  the  present 
claimant  is  of  no  avail  against  persons  claiming  under  the  first  grantee. 
Murphy  v.  Packer,  152  U.  S.  398  ;  SraRAS,  J.,  1894. 

149.  Of  Bival  Claimants— School  Iiands— Texas.— During  the  ninety  days 
allowed  by  the  statute  of  Texas  concerning  the  purchase  of  school  lands  to  a 
purchaser  to  make  his  first  payment  (Laws  of  1879,  special  session,  p.  23 ; 
Laws  of  1881,  p.  119),  it  is  not  competent  for  the  surveyor  to  permit  a  person 
who  had  filed  an  application  for  a  designate^^ract  to  treat  the  application 
as  withdrawn  and  aoandoned,  and  to  make  ^Bther  application  for  the  same 
tract  in  the  name  of  a  different  person,  mimroe  Cattle  Co.  v.  Becker,  147 
U.  S.  47  ;  Brown,  J.,  1898. 

150.  Froteotion  against  Forfeiture— School  Lands— Texas.— Under  the 
laws  of  Texas  regulating  the  sale  of  school  lands,  a  purchaser  who  makes 
the  first  payment  called  for,  who  executes  the  obligations  for  subsequent 
payments  as  called  for,  and  complies  with  those  obligations  as  they  mature, 
IS  protected  against  forfeiture.  Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  47 ; 
Brown,  J.,  1898. 

151.  Bevival  of  daim  under  Act  of  1880.— The  claim  to  public  land  by  a 
homestead  entry,  although  cancelled  for  failure  to  make  proof  of  conrpliance 
with  the  law  within  the  statutory  period,  is  revived  by  the  act  of  June  15, 
1880.  Amacker  v.  Northern  Pacific  R.  R.  Co.,  15  U.  8.  App.  279  (9th  Cir.); 
Gilbert,  J.,  1898. 


152.    Widow  cannot  Bring  Suit  to  Becover  under  Husband's  Claim.— 

A  soldier  in  the  Texas  army  in  1835  died  in  1836.  Under  sec.  10  of  ordinance 
of  Dec.  8,  1885,  he  was  entitled  to  a  bounty  of  certain  land  ;  in  1860  a  certifi- 
cate was  issued  and  a  patent  in  1876.  His  widow  brought  trespass  to  try 
title.  Held,  the  widow  was  not  an  heir  ;  also  that  her  community  right  was 
equitable  and  no  legal  action  could  be  based  on  it.  Kircher  v.  Murray, 
23  U.  S.  App.  314  (5th  Cir.) ;  Pardee,  J.,  1894. 

PUBLIC  POLICY. 

See :  Constitutional  Law,  105. 
Contracts,  136. 
Railroads,  9. 

PUNCTUATION. 

See:  Statutes,  12. 

PUNISHMENT. 

See :  Constitutional  Law,  17-18. 
Contempts. 
Criminal  Law,  114-123. 

PUNITIVE  DAMAGES. 

See:  Aqency,  28. 

PUBCHASE. 

See :  National  Banes.  2. 
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Q. 

QUABAirriNE. 

See :  Ships  and  Shippino,  49-^. 

QUASI  PUBLIC  CORPORATIONS. 

See:  Railboads,  12. 

QUESTION  OP  PACT. 

:  AdmibH|y,  79-86. 
CiECUiW5ouKT  OF  Appeals,  99-115. 

QUESTIONS  OP  I«AW. 

See :  Cmcurr  Court  op  Appkaijb,  90-88. 

QUORUM. 

See  :  Constitutional  Law,  8. 
Supreme  Court,  175. 


R. 

RAILROADS,  67. 

See  also:  Carriers. 

Interstate  Commerce,  1-26. 

Receivers. 

Specific  Performance,  21-22. 

I.  CORPORATIONS. 

1.  Creation,  1. 

2.  Powers,  2-16. 

8.  Liabilities,  17-25. 

II.  GOVERNMENT  AID,  26-84. 
ni.  MORTGAGES,  85-46. 
IV.  RECEIVERS,  47-62. 

V.  GENERALLY,  63-67. 

I.  CORPORATIONS. 

1.  Creation,  1. 

1.  The  Central  Paciflo  Railroad  is  a  Corporation  Subject  to  the 
Laws  of  California. — In  an  action  by  the  State  of  California  to  rocoTer 
taxes  assessed  on  the  franchise  of  the  Central  Pacific  Railroad,  it  was  coo- 
tended  by  the  defendant  that  its  franchise  was  derived  from  the  Federal 
Government,  and  could  not  be  taxed  by  the  state.  Heid,  it  was  a  coiporation 
of  California,  and  that  the  acts  of  Congress  conferring  upon  it  Federal 
franchises  did  not  sever  its  allegiance  to  the  state,  or  transfer  the  powers  and 
privileges  derived  from  it ;    nor  did  these  consequences   result  from  tbe 


RAILROADS,  I.  613 

acceptance  of  the  grant  by  the  corporation.    Central  Pacific  Railroad  v. 
California,  162  U.  S.  91  ;  Fuller,  C.  J.,  1895. 

2.  Powers,  2-16. 

2.  Kay  Lease  and  Maintain  a  Summer  Hotel.— When  no  legislative 
prohibition  is  shown,  it  is  within  the  chartered  power  of  a  railroad  company 
to  lease  and  maintain  a  summer  hotel  at  its  seaside  terminus,  and  such 

S>wer  is  conferred  on  railroads  in  Florida.    Jacksonville^  Mayport  <£r  Pablo 
y.  A  Nav,  Co,  v.  Hooper,  160  U.  8.  514 ;  Shiras,  J.,  1896. 

8.  May  Accept  or  Cancel  Lease. — A  receiver  appointed  by  order  of  the 
Court  of  Chancery  is  obliged  to  take  possession  of  a  leasehold  estate  if  it  be 
included  within  the  order  of  the  court ;  but  he  does  not  thereby  become  the 
assignee  of  the  term,  nor  liable  for  the  rent,  but  is  entitled  to  a  reasonable 
time  to  ascertain  its  value  and  to  elect  wheU^^he  will  accept  or  reject  the 
leased  property.  If  the  receiver  within  a  l^^nable  time  surrenders  the 
railroad  wnich  has  been  leased  to  the  company  of  which  he  is  receiver, 
the  rentals  are  not  payable  in  preference  to  mortgagee  on  the  property  in  the 
lands  of  the  receiver.  Quincy,  Mo,  A  Pac.  R,  Co,  v.  Humphreys,  145  U.  S. 
82 ;  Fuller,  C.  J.,  1892. 

4.  Construction  of  Charter. — A  power,  given  in  a  charter  of  a  railroad,  to 
connect  or  unite  with  other  roads,  refers  merely  to  a  physical  connection  of 
the  tracks  and  does  not  authorize  the  purchase,  or  even  the  lease,  of  such 
roads  or  road,  or  any  imion  of  franchises.  L.  and  N,  R.  R.  Co.  v.  Kentucky, 
161  U.  8.  677  ;  Brown,  J.,  1896. 

5.  Exemption  from  Taxation.— Where  a  railroad  company  was  by  act  of 
the  legislature  exempt  from  taxation  and  was  sold  at  a  judicial  sale,  it  was 
held,  tnat  the  exemption  from  taxation  passed  to  the  purchasers  at  the  sale. 
Buchanan  v.  KnoxviUe  &  Ohio  R,  R,  Co,,  87  U.  S.  App.  501  (6th  Cir.)  ; 
Sevkrens,  J.,  1895. 

6.  Contracts  of— When  Binding.— It  is  within  the  power  of  a  railroad 
company  to  enter  into  a  contract  with  another  company  for  the  use  of  its 
track,  bridge,  connections  and  accommodations,  and  not  being  open  to  the 
objection  that  the  company  is  thereby  disabled  from  performing  its  duties  to 
the  publio,  cannot  be  avoided  upon  the  suggestion  that  at  a  future  time 
a  contingency  might  arise  to  prevent  it  from  performing  its  duties. 
Such  contract  should  be  upheld  when  the  public  interest  demands  it,  and  it 
should  be  understood  that  there  is  binding  force  in  all  contract  obligations, 
for  corporations  as  well  as  individuals.  Union  Pacific  Ry,  Co,  v.  Chic,  Milw, 
A  St,  P,  Ry,  Co, ;  Union  Pacific  Ry,  Co,  et  at,  v.  Chic,  Rock  Island  <fr  Pac  Ry, 
Co,,  168  U.  S.  564. 

7.  Ultra  Vires  Contracts— What  are.— Railroad  corporations  possess  the 
powers  conferred  upon  them  by  charter  and  such  as  are  fairly  incidental 
thereto;  and  they  cannot,  except  with  theconsentof  the  state,  disable  them- 
selves from  the  discharge  of  their  functions,  duties,  and  obligations.  The 
^neral  rule  is  that  a  contract  by  which  a  railroad  company  renders  itself 
incapable  of  perfonning  its  duties  to  the  public,  or  attempts  to  absolve  itself 
without  the  consent  of  the  state,  or  contracts  beyond  the  scope  of  its  powers, 
cannot  be  enforced  or  rendered  enforceable  by  the  doctrine  of  estoppel ;  but 
where  the  subject-matter  is  not  foreign  to  the  purposes  for  which  it  was 
created,  a  contract  embracing  whatever  may  be  fairly  regarde<l  as  incidental 
to,  or  consequential  upon,  those  things  authorized  ought  not,  unless  expressly 
prohibited,  to  be  held  by  judicial  construction  to  be  tiZfrar ires.    Same  Case. 

8.  Dedication  of  Land  to  Public  by  Railroad.- When  a  railroad 
dedicates  to  the  public,  bv  plot,  a  number  of  streets,  reserving  a  street  for 
railroad  purposes,  it  will  be  construed  to  be  a  reservation  subject  to  the  ease- 
ment of  the  public  right  to  cross  its  tracks,  and  right  of  way  over  such  re- 
served street  at  the  point  where  the  dedicated  streets  intersect  the  same ;  and 
therefore  the  company  cannot  thereafter  close  up  any  of  such  intersecting 
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points  by  bailding  a  house  or  fence,  nor  revoke  the  dedication.    Northern 
Baeijie  k,  R.  Co.  v.  Spokane,  29  U.  8.  App.  81  (9th  Cir.);  Gilbert,  J.,  1894. 

9.  Consolidation  of  Boads— Public  Policy.— Section  201  of  the  Con- 
stitution of  the  State  of  Kentucky  of  1891,  providing  that  "  no  railroad, 
telegraph,  telephone,  bridge,  or  common-camer  company  shall  consolidate 
its  capital  stock,  franchises  or  property  or  pool  its  earnings,  in  whole  or 
in  part,  with  any  other  railroad,  telegraph,  telephone,  bridge  or  common- 
carrier  company  owning  a  parallel  or  competing  line  or  structure,  or  acquiro 
by  purchase,  lease,  or  otherwise  any  parallel  or  competing  line  or  structure, 
or  operate  the  same ;  nor  shall  any  railroad  company  or  other  common 
carrier  combine  or  make  any  contract  with  the  owners  of  any  vessel  that 
leaves  or  makes  port  in  this  state,  or  with  any  common  carrier,  by  which 
combination  or  contract  the  earnings  of  the  one  doing  the  carrying  are  to  be 
shared  by  the  other  not  doing  the  carrying,"  is  a  le^timate  exercise  of  the 
state*s  police  power  an^npnibits  the  L.  and  N.  K.  R.  Co.  from  acquir- 
ing the  capital  stock,  ^^^est  in  real  property,  and  mortgage  securities 
of  other  railroad  oompanM;  the  idtimate  object  of  the  purchasing  company 
being  the  purchase  at  judicial  sale  of  the  franchises  and  property  of  compet- 
ing roads.  LouisviUe  dt  Nashville  R.  R,  Co,  v.  Kentucky,  161  U.  S.  677 ; 
Brown,  J.,  1896. 

10.  Exemption  ftom  Taxation— lCinne80ta.^The  provisions  in  the 
Statutes  of  Minnesota  exempting  from  taxation  the  lands  granted  by  the 
state  to  the  Winona  &  St.  Peter  Kailroad  Ck>mpany  to  aid  in  the  construction 
of  its  railroad,  until  the  land  should  be  sold  and  conveyed  by  the  company, 
ceased  to  be  operative  wlien  the  full  equitable  title  was  transferred  by  the 
company,  and  the  railroad  company  could  not,  thereafter,  by  ne^lectin^  to 
convey  the  legal  title,  indefinitely  postpone  the  examination.  Winona d St. 
Peter  Land  Co.  v.  ^tnneso^a,  159  U.  S.  526 ;  Brewer,  J.,  1895. 

11.  **  Running  Connections  "  Act  of  1864,  Construed.— The  *'  running 
connections '^ which  must  be  permitted  by  the  Northern  Pacific  R.  R.  under 
the  act  of  Congress  of  July  2,  1864,  18  Stat.  865,  c.  217,  are  not  a  running 
over  its  line,  but  only  in  connection  with  it,  a  provision  intended  to  secure 
the  transportation  and  exchange  of  freight  between  connecting  coiupanies' 
lines,  and  not  the  use  of  each  other's  road  oy  the  cars  of  such  companies :  and 
such  running  connections  only  include  such  arrangements  as  to  the  time  of  the 
arrival  and  departure  of  trains,  and  as  to  stations,  platforms,  and  other  facil- 
ities, as  will  enable  companies  desiring  to  connect  to  do  so  without  detriment 
or  serious  inconvenince.  Oregon  Short  lAne  A  Utah  Northern  Ry.  Co.  v. 
Northern  Pacific  R.  R.  Co.,  15  U.  S.  App.  479  (9th  Cir.) ;  McKenna,  J.,  1894. 

12.  Quasi-public  Corporation— Duty  to  the  Public— A  railroad  com- 
pany, bein|^  a  gno^i-publio  corporation,  owes  certain  duties  to  the  public, 
among  which  is  the  duty  to  afford  reasonable  facilities  for  transportation  of 
persons  and  property  and  to  charge  reasonable  rates  for  such  service.  A 
contract  by  which  it  disables  itself  from  performing  the  duty,  or  which 
makes  it  to  its  interest  not  to  perform  it,  is  contrary  to  public  policy  and 
void.  Chicago,  MUwavkee  <fc  St.  Paul  Ry.  Co.  v.  Wabash,  St.  L.  and  P.  Ry. 
Co.,  27  U.  S.  App.  1 ;  Caldwell,  J.,  1894. 

13.  Power  to  Lease— Kentucky  Statute.— The  act  of  the  Kentucky  legis- 
lature of  Jan.  22,  1858,  authorizing  any  railroad  company  to  lease  its  road  to 
another  railroad  company,  provided  its  road  so  leased  should  be  so  connected 
as  to  form  a  continuous  line,  ])ermits  the  lessee  company  to  take  leases  of 
branches  by  means  of  which  it  establishes  continuous  lines  from  their  several 
termini  to  each  of  its  own.  Hancock  v.  Louisville  cfc  NashviUe  R.  Co. : 
Shelby  R.  Co.  v.  Louisville  <fc  Nashville  R.  Co.,  145  U.  S.  409 ;  Brewer.  J.. 
1892. 

14.  Construction  of  Act  of  Kentucky.— Sec.  3,  of  the  Kentucky  act  of 
1856,  re-enacting  the  Tennessee  act  of  1855,  and  providing  that  the  L.  and 
N.  R.  R.  Co.  may  "  from  time  to  time  extend  any  branch  railroad  and  may 
purchase  and  hold  any  road  constructed  by  another  company,*^  does  not 
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confer  a  general  power  to  purchase  roads  constmcted  by  other  companies 
regardless  of  their  relations  or  connections  with  the  L.  and  N.  road.  LouiS" 
viUe  and  Nashvaie  R,  R,  Co.  v.  Kentucky,  161  U.  S.  677 ;  Brown,  J.,  1896. 

15.  To  Mortgage. — A  railroad  company  authorized  by  its  charter  to  build,  has 
the  power  to  mortgage  its  road  then  built  or  to  be  built  by  itself  or  by  its 
successor  in  title,  whether  exercising  the  mortgagor's  franchises  or  similar 
franchises  granted  by  the  same  sovereign.  What  is  mortgaged  is  the  prop- 
erty and  aU  accretions  to  property  possible  within  the  limitations  of  the 
then  charter.  Comptonv.  Wahash  Ry,  Co.,  81  U.  S.  App.  486  (6th  Cir.); 
Taft,  Lurton,  JJ.,  1895. 

16.  Act  of  July  1.  1862,  Construed.— An  arrangement  between  the  rail- 
road company  ana  the  telegraph  company  such  as  was  permitted  by  the 
19th  section  of  the  act  of  July  1, 1862,  and  by  the  fourth  section  of  the  act 
of  July  2, 1864,  c.  220,  known  as  the  Idaho  Act,  could  have  no  other  effect 
than  to  relieve  the  railroad  company  from  any  present  duty  itself  to  construct 
a  telegraph  line  to  be  used  under  the  franchises  granted  and  for  the  purposes 
indicated  by  Congress.  U.  S.  v.  Union  Pao.  Ry.  Co.  6b  Western  Union  Td. 
Co.,  160  U.  S.  1 ;  Bablan,  J.,  1895. 

8.  Liabilities,  17-25. 

17.  Estopped  to  Den;^  Ownership  of  Boiling  Stock.— An  improvement 
company,  interested  in  the  construction  of  a  railroad,  whose  president 
was  a  stockholder  in  the  railroad  and  contractor  for  building  the  larger  part 
of  it,  equipped  the  road  with  rolling  stock  marked  with  the  railroad  com- 
pany's name ;  the  object  being  to  enable  the  road  to  issue  bonds,  secured  by 
a  mortgage  on  the  road  as  an  equipped  road.  The  bonds  were  issued  and 
placed  through  the  instrumentality  of  the  president  of  the  improvement 
company.  In  a  suit  by  a  holder  of  bonds  to  foreclose,  the  improvement  com- 
pany's assignee  intervened,  claiming  the  rolling  stock.  The  improvement 
company  and  the  assig[nee  were  estopped  to  deny  the  title  of  the  company  to 
the  rolling  stock  as  against  the  plaintiu.  Cen  tral  Trust  Co.  ofN.  F.  v.  Hiawaa- 
aee  Co.,  2  U.  S.  App.  1  (5th  Cir.) ;  Pardee,  J.,  1891. 

18.  Insolvency  does  not  Operate  to  give  Creditors  Better  Bights 
than  Bona  Fide  Purchasers.— The  mere  fact  of  insolvency  of  a  railroad 
corporation  does  not  operate  to  fasten  any  such  specific  lien  upon  its  property 
as  will  enable  general  and  unsecured  creditors  to  reach  corporate  assets  con- 
veyed to  a  bona  fide  purchaser,  nor  will  a  condition  of  insolvency  prevent  the 
creditors  of  a  corporation  from  securingpriority  by  attachment  or  levy  of 
execution  or  other  due  course  of  law.  Chattanooga,  Rome  and  Columbus 
Railroad  Company  v.  Evans,  81  U.  S.  App.  432  (6th  Cir.) ;  Lurton,  J.,  1895. 

19.  Stockholders  of  the  Central  Pacific  Bailroad  Co.  are  not  Liable  to 
the  U.  S.  Qovernment  for  the  Debt  of  the  Eoad.— From  a  considera- 
tion of  the  Pacific  Railroad  Acts  (June  1st.  1862,  c.  120,  12  Stat.  489,  and 
July  2d,  1864,  c.  216, 13  Stat.  856),  it  is  evident  that  Congress  intended  to 
grant  national  aid  to  all  the  corporations  and  connecting  lines  which  form 
the  Pacific  railroad,  upon  terms  and  conditions  applicable  alike  to  all,  with  no 
purpose  to  make  discriminations  against  any  one  part  of  tlie  line,  and  that  the 
imposition  of  liability  upon  the  stockholders  of  the  Central  Pacific  Railroad 
Company  for  the  debt  of  that  corporation,  arising  out  of  the  bonds  which  it 
received  from  the  United  States,  when  no  such  liability  is  imposed  u|X)n 
the  Union  Pacific  Railroad  Company  on  account  of  like  bonds  received  by  it, 
is  entirely  inconsistent  with  that  equality.  United  States  v.  Stanford,  161 
U.  S.  412 ;  Harlan,  J.,  1896. 

20.  How  fbr  Liable  to  Injured  Emploves  and  Others.— Tlie  receivers, 
as  such,  are  liable  for  their  negligent  acts,  both  to  the  public  and  to  employes, 
to  the  full  extent  of  the  earnings  resulting  from  tneir  management,  and 
under  some  circumstances  the  property  itself  may  constitute  a  fimd  which 
may  be  subjected  by  those  injured.  Memphis  <fc  Charleston  R.  R.  Co.  v. 
Hoechner,  81  U.  S.  App.  644  (6th  Cir.) ;  Lurton,  J.,  1895. 
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21.  Iiiability  under  g  2899  Rev.  Statutes— Texas.— The  statute  of  Texas 
does  not  allow  recovery  against  a  receiver  for  damages  causing  death  of  an 
employe.  Burke  v.  Dillingham,  23  U.  S.  App.  153  (5th  Cir.) ;  MoCobmick, 
J.,  1894. 

23.  Duty  to  Furnish  Sisals  at  Drawbridiges.— It  is  the  duty  of  a  rail- 
road com[)any,  in  exercising  its  right  to  maintain  a  drawbridge  over  navi- 
gable waters,  to  respect  the  rights  of  the  public  and  to  exercise  reasonable 
care  to  obviate  unnecessary  delay  to  vessels ;  and  therefore  it  is  the  duty  of 
such  railroad  company  to  enforce  a  system  of  signals  for  the  information  of 
approaching  vessels.  Central  R,  Co.  of  N,  J.  v.  Pennsylvania  R,  Co.,  20 
XL  S.  App.  136  (3d  Cir.) ;  Per  Cur.,  1893. 

A  town  voluntarily  undertaking  to  operate  a  drawbridge  oyer  a  navigable  river  is  liable  to 
vessels  delayed  and  injure<l  in  consequence  of  the  negligent  failure  of  such  town  to  seasoDablr 
raen  the  draw,  although  no  statute  of  the  state  imposes  such  liability.  Greenwood  et  sL  t. 
1x>wn  of  Westport,  63  Conn.  S94. 

24.  To  Maintain  Switch  Connections.— The  establishment  and  mainte- 
nance of  a  switch  connection  between  its  main  road  and  the  private  ware- 
house of  any  person  for  any  length  of  time  cannot  create  a  duty  on  the  part 
of  the  railroad  company  at  common  law  to  maintain  it  forever  ;  and  where 
such  switch  is  built  under  a  contract  with  a  person,  and  the  contract  is  sileDt 
as  to  the  time  during  which  such  switch  shall  be  maintained,  a  perpetual 
term  will  not  be  implied.  Jones  v.  Newport  News  and  Mississippi  Valley 
Company,  31  U.  S.  App.  92  (6th  Cir.);  Taft,  J.,  1895. 

25.  Bailroads  not  Compellable  to  Maintain  Siding  and  Spur  TrackB. 

— However  unjust  and  unlawful  it  may  be  for  a  railroad  company  haviiig 
furnished  a  side  track  to  one  shipper  to  refuse  it  to  another  similarly  situated, 
the  difference  between  a  common  carrier  of  live  stock  and  of  dead  freight  is 
so  great  as  to  make  the  refusal  of  the  company  to  grant  a  side  track  to  the 
former  entirely  reasonable.  Butchers  A  Drovers'  Stockyard  Co.  v.  Louis- 
viUe  <Sb  Nashville  Ry,  Co.,  31  U.  S.  App.  252  (6th  Cir.);  Tapt,  J.,  1895. 

II.  GOVERNMENT  AID,  26-M. 

26.  As  to  Lands  Granted  the  Northern  Pacific  Railroad  Co.— The 
grant  of  lands  to  the  N.  P.  Ry.  Co.  was  in  the  nature  of  a  float,  and  the  title 
did  not  attach  to  any  specific  sections  until  they  were  capable  of  identi- 
fication by  the  definite  location  of  the  line  of  the  road ;  but  when  once  iden- 
tified the  title  attached  to  them  as  of  the  date  of  the  grant,  except  as  to  such 
sections  as  were  specifically  reserved,  or  othen^'ise  appropriatea.  Northern 
Pacific  R.  Co.  V.  Chicago,  St.  Pa^d,  M.  &  O.  Ry.  Co.,  84  U.  S.  App.  66  (7th 
Cir.);  Baker,  J.,  1895. 

27.  Title  to  Land  Granted— When  it  Vests.— Land  given  by  Congress  to 
a  railway  company  to  assist  in  constructing  the  road  vests  the  title  in 
the  company  when  it  has  performed  the  conditions  named  in  the  act, 
and  a  subsequent  act  permitting  the  company  to  consolidate  with,  or  use  the 
line  of  road  construct^  by,  another  company  between  certain  points  dofs  not 
by  implication  terminate  the  line  of  the  first  company  at  the  point  where  it 
ioins  the  second,  and  does  not  revoke  the  title  to  lands  for  which  patents 
have  been  issued  to  the  company  under  the  original  act.  IJ.  S.  v.  Union  Pac. 
Ry.  Co.,  148  U.  S.  562 ;  Brown,  J.,  1893. 

See  U.  S.  V.  Oregon  &  C.  R.  Co.,  67  F.  R.  481. 

28.  Land  Grants— When  Title  Vests.— The  act  of  July  1, 1863,  granting 
land  to  the  Union  Pacific  Railroad,  transferred  a  present*  le^l  title ;  when 
the  lands  are  identified,  by  the  location  of  the  railroad,  the  title  attaches  as 
of  the  date  of  the  grant.  The  amendment  of  1864  withholding  patents  until 
the  cost  of  surveying,  etc.,  was  paid  had  no  eflfect,  as  patents  are  simjily 
further  assurances  or  evidences  or  title  already  conferred.  Deseret  Salt  Co. 
v.  Tarpey,  142  U.  S.  241 ;  Field,  J.,  1891. 

Where  the  words  Import  a  present  jrrant  the  lepal  title  vests  immediately,  though  Uuids  mar 
be  tmidentifled  until  a  railroad  is  located.    Northern  Pac.  Ry.  Co.  v.  Wrieht,  54  F.  R. » :  North. 

o*  ^X:  9?-J-,^™»<^*^®''«  58  F.  R.  62,  54  ;  Southern  Pac.  Ry.  Co.  v.  Goodrich,  57  F.  B.  SW;  Jatuna 
▼.  Smith,  95  CaL  157. 
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29.  Bight  of  Way— When  it  Vesta.— The  right  of  way  over  public  lands 
granted  to  railroads  under  the  act  of  1875,  March  8, 18  Stat.  482,  c.  152,  did 
not  vest  at  the  passage  of  the  act  but  vests  upon  the  filing  of  a  profile  map 
of  the  road.  Spokane  Falls  /Sb  Northern  R.  iJ.  Co.  v.  Ziegler,  29  U.  S.  App. 
69  (9th  Cir.);  Per  Cur.,  1894 ;  s.  C  15  U.  S.  App.  472. 

30.  *'  Public  Lands ''  in  Qrants,  Construed.— In  grants  by  Congress  of  all 
public  lands  in  a  certain  locality  to  railroads  to  aid  in  their  construction,  the 
words  *'  public  lands"  include  only  such  lands  as  are  owned  by  the  United 
States  entirely  free  from  all  claims.  Northern  Pacific  R,  R,  Co.  v.  Hinch- 
tnan,  15  U.  S.  App.  438  (9th  Cir.);  Hawley,  J.,  1894. 

81.  Mi^^Tig  Lands  in  Bailroad  Grants.— Section  6  of  the  act  of  July  2, 
1864,  witndrew  the  agricultural  land  from  sale,  pre-emption,  or  entry  of  the 
odd  numbered  sections  granted  to  the  Northern  Pacific  R.  Co.,  which  were 
not  reserved,  sold,  granted,  or  otherwise  appropriated  and  free  from  pre-emp- 
tion or  other  claims,  when  the  general  route  of  the  railroad  was  fixed  by 
filing  in  the  Lflnd  Office  on  February  21,  1892 ;  but  the  mineral  lands  were 
not  so  withdrawn  at  that  time  or  any  time  prior  to  July  6,  1882,  when  the 
line  of  the  TO&d  was  definitely  fixed.  The  determination  of  the  question 
whether  the  lands  were  mineral  or  agricultural  is  with  the  Land  Department 
and  not  open  to  review.  The  railroad  was  charged  with  notice  that  there 
might  be  mining  claims.  Nortliem  Pac.  R.  Co.  v.  Cannon ,  7  U.  S.  App.  507 
(9th  Cir.);  Hawley,  J.,  1898. 

83.  MiiiiTig  Claims— Act  of  July  2,  1864,  Construed.— Act  of  Congress 
of  July  3, 1864, 13  Stat.  SBt*),  granting  lands  to  the  Northern  Pacific  R.  Co.» 
besides  the  exceptions  and  reservations  specifically  made,  must  be  con- 
strued also  to  exclude  from  the  grant  lanas  subject  to  claims  and  rights 
existing  under  the  homestead  laws  and  all  other  Jaws  of  the  United  States 

S'anting  preferences  to  settlers,  improvers,  and  discoverers,  as  well  as  to 
nds  affected  by  the  pre-emption  laws.    Northern  Pac.  R.  Co.  v.  Sanders^ 
7  XT.  S.  App.  47  (9th  Cir.);  Hanpord,  J.,  1892. 
Reoonsideration  refused  in  Northern  Pac.  R.  Co.  t.  Cannon,  54  F.  R.  2B2. 

88.  Taking  Timber  for  Construction.— The  act  of  March  8, 1875,  18  Stat. 
at  L.  482,  granting  a  right  of  way  to  railroads  through  the  public  lands,  and 
authorizing  them  to  take  therefrom  timber  or  other  materials  necessary  for 
the  construction  of  their  roadways,  station  buildings,  depots,  machine-shops, 
etc.,  permits  a  railway  company  to  use  the  timber  or  material  so  taken  on 
portions  of  its  line  remote  from  the  place  from  which  it  is  taken.  The 
Denver  and  Rio  Grande  Railway  is  entitled  to  the  benefit  of  that  act.  U.  S. 
V.  Denver  and  Rio  Grande  Ry.  Co.,  150  U.  S.  I ;  Jackson,  J.,  1893  ;  U.  S.  v. 
Denver  and  Rio  Orande  Ry.  Co.  and  Otliersy  150  U,  S.  16 ;  Jackson,  J.,  1893. 
See  Stone  ▼.  U.  S.,  64  F.  R.  674. 

84.  Act  July  1, 1862,  Construed.— The  objects  which  Congress  sought  to 
accomplish  by  the  act  of  July  1,  1863,  c.  120,  12  Stat.  489,  granting  a  subsidy 
to  aid  m  the  construction  of  both  a  railroad  and  a  telegraph  line  from  the 
Missouri  River  to  the  Pacific  Ocean,  and  by  act  of  July  2,  1864,  c.  216,  13 
Stat.  356,  amendatory  thereof,  were  the  construction,  the  maintenance  and 
the  operation  of  both  a  railroad  and  a  telegraph  line  between  those  two 
points ;  and  there  is  nothing  in  subsequent  legislation  to  indicate  a  change 
m  this  purpose.  U.  S.  v.  Union  Pacific  Ry.  Co.  &  Western  Union  Tel,  Co., 
160  U.  S.  1 ;  Harlan,  J.,  1895. 

III.  MORTGAGES,  35-46. 

85.  Are  Made  with  Reference  to  the  Law  of  the  State  where  the 
Property  is. — Mortgages  by  a  railroad  corporation  are  made  with  reference 
to  the  law  of  the  state  in  which  the  subject-matter  of  the  contract  is,  and  in 
which  the  contract  is  made ;  and  the  law  enters  into  and  becomes  a  part  of 
the  contract,  as  if  it  were  there  in  express  terms.  Southern  Ry.  Co.  v.  Bouk- 
night,  25  U.  S.  App.  415  (4th  Cir.);  Fuller,  C.  J.,  1895. 

86.  Power  of  President  to  Make. — ^When  the  president  of  a  corporation 
under  the  authority  of  the  board  of  directors  mortgages  the  company's  land 


618  BAILBOADS,  in. 

and  the  money  ia  issued  by  the  officers  of  the  corporation  and  the  validity  of 
the  transaction  is  recognized  by  payment  of  interest,  a  subsequent  resolution 
annulling  the  nresident^s  authority  does  not  invalidate  the  transaction  or 
prevent  a  foreclosure.  Augusta,  l\iUaha88e  A  Qvlf  R,  Co,  v.  Kittel,  2  U.  S. 
App.  409  (5th  Cir.);  Pasdeb,  J.,  1892. 

87.  Company  may  Give,  and  Pass  Title  to  Property.— The  act  of  the 

Stote  of  Arkansas  of  July  21, 1868  (Laws  1868, 148),  and  act  of  April  10,  1869 
(Laws  1868-9,  147),  taken  together,  created  no  Hen  upon  the  property  of  a 
railroad  company  for  whose  benefit  the  state  bonds  liad  been  issuea  ;  and  the 
company  can  mortgage  its  property  to  secure  bonds  issued  by  it,  and  the 
deed  made  in  pursuance  thereof  passes  the  property  to  the  purchaser  free 
from  any  claims  of  the  creditors  of  the  railway  company.  MeKittrUk  v. 
Arkansas  Central  Ry,  Co.,  152  U.  S.  473 ;  Harlan,  J.,  1894. 

88.  After-acquired    Property— What    Included.— The    '' af ter-ac^uiied 

groperty  "  clause  in  a  rauroad  mortgage  covers  not  onl^  legal  acquisitions, 
ut  also  equitable  rights  and  interests  subsequently  acquired  either  by  or  for 
the  railroad  company,  the  mortgagor.  Waae  v.  Chicago,  SpringfieCi  &  St. 
Louis  R,  Co, ;  American  Loan  £  Trust  Co,  v.  Wade,  149  U.  S.  327 ;  Jackson, 
J.,  1893. 

89.  **  After-aoquired  Property ''  Includes  a  Leased  Boad.— A  railroad 
mortgage  contained  the  tollowing  description  of  the  property  covered  by 
it :  **  All  and  singular  its  line  of  raih-oaa  .  .  .  and  all  property,  both  reu 
and  personal,  of  every  kind  and  description,  which  shaul  hereafter  be 
acquired  for  use  on  said  railroad  ;  and  all  the  corporate  rights,  privileges, 
franchises  and  immunities,  and  all  things  in  action,  contracts,  claims  and 
demands  .  .  .  whether  now  owned  or  hereafter  acquired  in  connection  with, 
or  relating  to,  the  said  railroad."  Held,  that  these  words  and  terms  were 
sufficient  to  embrace  a  certain  lease  of  a  belt  line  around  a  city  by  means  of 
which  the  mort^gor  enter^  the  citv,  acquired  after  the  mortgage  had  been 
given.  *  Columbia  Finance  and  Trust  Co,  v.  Kentucky  Union  Ry,  6o.,22U.S. 
App.  54  (6th  Cir.) ;  Lurton,  J.,  1894. 

40.  Bondholder— Duties  of.— If  a  single  bondholder  has  the  right  under  a 
railroad  mortgage  to  institute  proceedings,  he  is  bound  to  act  for  all  Ftanding 
in  a  similar  position,  and  to  see  that  their  rights  are  protected  in  the  fin^ 
decree.    New  Orleans  Pac,  Ry,  Co,  v.  Parker,  143  U.  S.  42 ;  Browk,  J.,  18^. 

See  Herbert  y.  Kainey,  64  F.  R.  252. 

41.  Foreclosure— Distribution  of  Proceeds.— In  a  suit  for  the  foreclosure 
of  a  railroad  mortgage  the  decree  of  sale  providing  that  out  of  the  proceeds 
should  be  paid  the  expenses  of  the  suit,  the  obligations  incurred  by  the 
receiver  under  order  of  the  court,  and  the  residue  applied  to  the  payment  of 
interest  coupons  and  interest  due  thereon,  it  was  had  that  a  decree  for  the 
payment  pro  rata  upon  mortgage  bonds  before  paying  interest  coupons  and 
interest  thereon  was  erroneous ;  that  a  claim  allowed  by  the  decree  confirm- 
ing the  sale  should  not  be  rejected  in  a  distribution  of  proceeds ;  that  daims 
for  supplies  furnished  prior  to  appointment  of  receiver,  lor  which  no  provision 
was  made  in  the  order  of  appointment  of  receiver,  should  not  be  paid  from 
proceeds  of  sale  ;  nor  should  taxes,  unless  they  had  become  a  lien  on  the 
real  property.  Florida  Central  &  Pen,  K.  R,  Co.  v.  Tavares^  Orlando  dt 
Atlantic  R.  R.  Co,,  23  U.  S.  App.  363  (5th  Cir.) ;  Pardee,  J.,  1894. 

43.  Foreclosure— Proper  Practice.— In  cases  of  railway  foreclosure, 
where  the  property  is  sold  before  the  determination  of  the  rights  of  the  in- 
tervening parties,  the  purchaser  should  make  himself  a  party  to  the  fore- 
closure proceedings  by  filing  a  supplemental  bill  or  petition  of  intervention, 
and  if  a  non-resident,  appear  by  attorney.  The  court  may  compel  the  pur- 
chaser to  l)e  made  a  party  to  the  record  if  he  fails  in  such  particular.  JpVtz- 
gerald  v.  Evans,  4  U.  S.  App.  154  (8th  Cir.) ;  Shiras,  J.,  1892. 

43.  Foreclosure — Service  of  Process  upon  Non-resident. — ^Where  a 
suit  was  brought  to  enforce  a  legal  and  equitable  lien  on  real  estate  lying  in 
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the  district  and  to  remove  the  cloud  of  a  lien  from  the  title  of  the  purchaser 
at  a  foreclosure  sale,  the  plaintiffs  are  entitled  to  bring  into  tlie  case  every 
one  whose  presence  is  necessary  to  give  them  full  and  adequate  relief.  And 
where  C.  was  not  a  resident  of  the  district  and  could  not  be  subpoenaed,  he 
could  be  properly  brought  in  by  the  substituted  or  constioictive  process  pro- 
vided for  in  sec.  8  of  act  of  March  8, 1875,  18  Stat.  470,  472,  c.  187.  Comptan 
V.  Wabash  Ry.  Co.,  81  U.  S.  App.  486  (6th  Cir.) ;  Taft,  J.,  1895. 

44.  Grant  Construed— Forfeiture,  by  whom  Enforcible.— The  grant 
of  public  lands  to  Michigan  in  the  act  of  Jime  8,  1856,  c.  44, 11  Stat.  21,  to  aid 
in  the  construction  of  railroads  between  certain  points,  was  a  grant  in  prcB'- 
senti,  and  operated  to  withdraw  the  lands  from  the  public  domain  open  to  the 
settlement  oy  individuals.  The  provision  of  forfeiture,  in  case  the  road 
should  not  be  completed  within  ten  years,  could  only  be  enforced  by  the 
United  States.  Lake  Superior  Ship  Canal,  Ry.  <&  Iron  Co.  v.  Cunningham, 
155  U.  S.  854 ;  Brewer,  J.,  1894 ;  Lake  Superior  Ship  Canal,  Ry.  db  Iron  Co. 
V.  Finan,  155  U.  S.  385 ;  Brewer,  J.,  1894 ;  Donahue  v.  Lake  Superior  Ship 
Canal,  Ry.  A  Iron  Co.,  155  U.  S.  886  ;  Brewer,  J.,  1894. 

45.  Foreclosure— Kentucky  Statute.— The  property  of  a  railwav  company, 
including  both  real  and  personal  property  to  be  sold  on  foreclosure  of  a 
mortgage  is  treated  as  an  entirety  which  is  not  **  real  estate,"  and  as  such 
subject  to  appraisement  and  redemption  before  sale  under  the  Kentucky 
statute.  Columbia  Finance  and  Trust  Co.  v.  Kentucky  Union  Ry.  Co.,  22 
U.  S.  App.  54  (6th  Cir.) ;  LURTON,  J.,  1894. 

46.  Waiver  of  Bight  to  Bedeem.— When  a  junior  mortgagee  is  a  party 
defendant  to  a  foreclosure  bill  in  which  there  is  a  prayer  that  he  be  decreed 
to  redeem,  and  when  the  priority  of  the  plaintin's  mortgage  is  found  or 
conceded,  and  a  sale  is  ordered  in  default  of  payment,  declaring  the  right  of 
the  debtor  to  redeem  or  be  forever  barred,  a  similar  order  as  to  the  right  of 
redemption  by  the  jimior  mortgagee  is  not  substantially  or  even  formally 
necessary.  In  such  a  case  a  jimior  mortgagee,  who  stands  by  while  the  sale 
is  made  and  confirmed,  must  be  decreed  in  equity  to  have  waived  his  right 
to  redeem.  Simmons  v.  Burlington,  Cedar  Rapids  <fe  N,  R.  Co.,  159  U.  S. 
278 ;  Shiras,  J.,  1895. 

IV.  RECEIVERS,  47-62. 

47.  Appointed  for  One  Corporation  cannot  Act  for  Another  Separate 
Corporation. — ^When  receivers  are  appointed  for  one  corporation  they 
cannot  act  for  another  separate  and  distinct  corporation.  Hook  v.  Bosworth, 
24  U.  S.  App.  841  (7th  Cir.) ;  Jenkins,  J.,  1894. 

48.  Is  but  the  Hand  of  the  Court.— A  receiver  appointed  by  a  court  of 
equity,  to  hold,  manage,  and  operate  an  insolvent  rsulroad,  is  not  the  agent 
of  the  corporation,  nor  a  substitute  for  the  board  of  directors.  He  is  but 
the  hand  of  the  court  appointing  him,  and  holds  and  manage  the  property 
under  the  orders  and  directions  of  the  court  as  its  custodian,  and  not  for  or 
under  the  control  of  the  directors  or  shareholders  of  the  corporation.  His 
acts  are  not  the  acts  of  the  corporation,  and  his  servants  are  not  the  agents 
or  servants  of  the  corporation.  Memphis  <&  Cliarleston  R,  R.  Co.  v.  Hoech- 
ner,  31  U.  S.  App.  644  (6th  Cir.)  ;  LuRTON,  J.,  1895. 

49.  Constructive  Notice  of  his  Appointment.— A  decree  of  a  court  of 
record  appointing  a  receiver  of  an  insolvent  railroad  corporation  is  an  act 
of  such  notoriety  that  all  persons  have  constructive  notice  tliereof.  The 
fact  that  an  injured  employe  was  a  foreigner  and  had  no  actual  knowledge 
of  such  fact,  is  immaterial — public  notice  of  the  receivership  being  given  by 
posting  on  the  premises.    Same  Case. 

60.  Holders  of  Certificates— Bights  of.— Where  a  receiver  of  a  railroad 
company  in  a  suit  for  the  foreclosure  of  a  mortgage  on  the  railroad  was 
authorized  on  an  ex  parte  application  to  raise  money  bv  issuing  certificates 
of  indebtedness  to  provide  for  necessary  expenses,  and  the  order  provided 
that  the  certificates  should  be  a  first  and  paramount  lien  on  the  property  of 
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the  company  in  the  possession  of  the  receiver,  and  where  the  property  was 
sold  under  a  decree  of  foreclosure  and  the  sale  was  confirmed  by  the  court 
and  a  deed  was  made  to  the  purchaser  releasing  and  discharging  all  the  liens 
by  order  of  the  court,  the  holders  of  the  certificates  cannot  f oUow  the  property 
sold  nor  the  proceeds  of  the  sale  which  have  been  distributed  to  the  bond- 
holders under  the  order  of  the  courts.  Mercantile  Trust  Co.  v.  Adams  Express 
Co.,  16  U.  S.  App.  87  (6th  Cir.) ;  Taft,  J.,  1893. 

51.  Payment  of  Hent  of  Leased  Road.— The  court  will  not  order  the 
receiver  of  a  railroad  company  to  pay  the  rent  of  a  leased  part  of  the  road, 
when  the  receiver  has  not  received  therefrom  sufficient  to  pay  such  rent 
over  and  above  running  exi)ense8,  and  when  the  trustee  of  such  leased 
property  has  asked  the  court  for  its  surrender,  but  has  permitted  it  to 
remain  in  the  receiver's  hand,  and  has  not  taken  possession  of  it  under  such 
an  order  granted  by  the  court.  Quincyf  Mo.  db  Fac.  Ry.  Co.  v.  Humphreys, 
145  U.  S.  82  ;  Fuller,  C.  J.,  1892. 

The  court  will  not  order  the  receiver  to  pay  rent  of  a  leased  part  of  the  road.,  where  such  road 
doe<»  not  vield  sufllcient  over  running  expenses  to  pay  such  rent,  although  it  will  protect  certain 
classes  of  debts,  such  as  claims  for  material  and  of  laborers,  and  a  few  others  of  a  similar  nature. 
Central  Trust  Co.  v.  Charlotte,  C.  &  A.  R.  Co.,  66  F.  R.  £09. 

53.  Service  upon— What  is  Good— Indian  Territory.— The  second 
section  of  the  act  of  March  3,  1887,  c.  878,  was  intended  to  place  receivers  of 
railroads  on  the  same  plane  as  railroad  companies,  both  as  respects  their 
liability  to  be  sued  for  acts  done  while  operating  a  railroad,  and  as  respects 
the  mode  of  service.  The  service  of  summons  upon  an  agent  of  receivers  is 
sufficient  to  bring  them  into  court  in  a  suit  arising  within  the  Indian  terri- 
tory.    Eddy  V.  Lafayette,  163  U.  S.  456  ;  Shiras,  J.,  1896. 

53.  Preferred  Payments  by. — A  receiver  of  a  railroad  is  properly  author- 
ized to  pay  **  all  balances  due  to  other  carriers  and  connectmg  lines  and 
necessary  to  be  paid  for  the  conducting  of  said  railroad,"  and  should  be  al- 
lowed to  pay,  from  the  proceeds  of  the  sale  of  receiver's  certificates,  charges 
for  freight  on  cars,  coal,  oil,  etc.,  consigned  to  the  insolvent  company  and 
due  before  the  appointment  of  a  temporary  receiver.  Boston  Safe  Deposit 
<Sb  Trust  Co.  v.  Richmond  d^  D.  R.  Co.,  8  U.  S.  App.  547  (4th  Cir.) ;  Fuluer, 
C.  J.,  1894. 

54.  ShoiQd  Pa^  Creditors  Pro  Bata.— Among  the  creditors  of  a  receiver 
equality  is  equity,  and  proportionate  payments  should  be  made  to  all  the 
creditors,  unless  some  good  reason  to  the  contrary  appears.  Girard  Life  Ins. 
Co.  v.  Cooper,  4  U.  S.  App.  631  (8th  Cir.) ;  Shiras,  J.,  1892. 

55.  Appeal  by,  from  Injunction  Order.— It  is  not  inconsistent  with 
the  relations  which  exist  between  a  receiver  and  the  court  appointing  him 
that  he  should  appeal  from  an  order  of  such  court  granting  an  injunction 
against  him.     Felton  v.  Ackerman,  22  U.  S.  App.  154  (6th  Cir.):  Taft,  J., 

1894. 

56.  Assumption  of  Lease  by. — Although  a  somewhat  longer  time  was 
taken  in  the  case  of  one  railway  than  in  the  others  to  ascertain  whether  the  re- 
ceivers should  assume  the  lease  or  not,  so  long  as  this  time  was  reasonable  they 
cannot  be  said  to  have  adopted  it,  and  the  court  will  not  direct  them  to  pay 
rent  of  such  a  road  where  the  adoption  of  the  lease  would  be  a  burden  on 
other  property  in  their  hands.  St.  Joseph  d:  St.  Louis  R.  Co.  v.  Humphreys, 
145  U.  S.  105  ;  FULLER,  C.  J.,  1892. 

Receivers  are  not  assi^nee^,  and  are  not  bound  to  adopt  a  lease,  but  have  the  option  to  do  so 
or  not.  X.  Y..  P.  «&  O.  R.  Co.  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  68  F.  R.  SMO ;  Ames  v.  Union  Vac.  Ry. 
Co.,  00  F.  R.  966. 

57.  Cannot  Make  Leases  without  Permission. — A  receiver  of  a  railroad, 
appointed  with  authority  to  make  all  necessarjr  contracts  in  carrying  on  the 
business  of  said  railroad,  subject  to  the  supervision  of  the  court,  has  no  author- 
ity to  make  a  lease  for  a  term  of  general  offices,  without  authority  from  the 
court,  and  to  bind  his  successors  and  the  property  for  the  term  without  such 
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sanction.    Chicago  Deposit  Vault  Co,  v.  McNtUta,  153  U.  S.  554 ;  Jackson, 
J.,  1894. 

Practice  as  to  Interrention  petition ;  Mercantile  Trust  Co.  ▼.  Atlantic  &  P.  R.  Co.,  82  F.  R.  517. 

58.  Not  Ck>mi>ellable  to  Adopt  Unprofltable  Contracts  of  Assignor. 
— As  the  receiver  or  assignee  is  not  compelled  to  adopt  tlie  contracts,  accept 
the  leases,  or  otherwise  step  into  the  shoes  of  the  assignor,  if,  in  his  opinion, 
it  would  be  unprofitable  to  do  so,  but  is  entitled  to  a  reasonable  time  to  elect 
whether  he  will  adopt  or  repudiate  them,  a  court  will  not  order  him  to  pay 
rent  of  a  leased  road,  when  the  income  is  not  sufficient  to  pay  running  ex- 
penses. U.  S.  Tnist  Co,  V,  Wabash  Western  Ry.  Co.;  Wabash  W.  Ry,  Co,  v. 
U.  S,  Trust  Co,.  150  U.  S.  287 ;  Brown,  J.,  1893 ;  Smey  v.  Wabash  W,  Ry, 
Co,,  150  U.  S.  310 ;  Brown,  J.,  1893. 

Receivers  of  a  railroad  company  have  the  option,  within  a  reasonable  time  after  their  appoint- 
ment, to  aooept  leases  and  assume  obligations  or  to  refuse.  Ames  v.  Union  Pac.  R.  Co.,  w  F.  R. 
971,  972 :  Farmers'  Loan  &  Trust  Co.  v.  Northern  P.  R.  Co.,  68  F.  R.  268 ;  Finance  Co.  ▼.  Charles- 
ton, C.  k  C.  R.  Co.,  62  F.  R.  200 ;  Freights  of  The  Kate,  63  F.  R.  717 ;  Central  Trust  Co.  v.  Charlotte, 
C.  £  A.  Ry.  Co.,  66  F.  R.  270. 

59.  Property  in  Beceiver's  Hands— Liable  under  Kansas  Statute.— 
Under  the  laws  of  Kansas  (1  Oen.  Stat.  Kan.  1889,  par.  1251),  a  railroad  em- 
ploye, injured  by  the  carelessness  of  a  fellow-servant  while  at  work  in  the 
line  of  his  duty  on  a  railroad  that  is  at  the  time  in  the  hands  of  receivers, 
may  have  an  allowance  against  the  property  of  the  railroad  company  in  the 
custody  of  the  receivers,  for  the  injuries  so  sustained.  Homsby  v.  Eddy, 
13  U.  S.  App.  404  (8th  Cir.);  Thayer,  J.,  1893. 

00.  Liability  of,  under  a  Receiver— Texas. — ^Plaintiff  suffered  personal 
injuries  by  the  negligence  of  a  railroad  in  the  hands  of  a  receiver.  The  re- 
ceiver was  discharged  and  the  road  turned  over  to  the  company.  Hetd,  the 
railroad  company  was  liable  for  such  injuries  and  the  action  might  be 
brought  at  law.  Texas  <Sb  Pac,  Ry.  Co.  v.  Bloom,  23  U.  S.  App.  143 (5th  Cir.) ; 
McCoRHiCK,  J.,  1894. 

61.  Lioense— Notice  to  Terminate— Estoppel.— A  railroad  company 
granted  another  company  by  license  the  ri^ht  to  use  certain  property,  the 
license  to  be  terminated  by  giving  the  licensee  two  years'  notice.  The 
licensor  became  insolvent,  and  a  receiver,  F.,  was  appointed,  who  terminated 
the  license  by  giving  notice.  Subse<][uently  the  licensee  assigned  its  rights 
to  another  company  which  became  insolvent,  and  a  receiver,  C,  was  ap- 
pointed by  the  same  court  that  appointed  F.  As  a  matter  of  courtesy  F.  in- 
formed C.  of  the  notice,  referring  to  it,  however,  as  given  at  a  date  a  year 
later  than  the  actual.  Held,  that  all  rights  in  the  property  belonging  to  the 
railroad  company  were  vested  in  F.  by  his  appointment  as  receiver,  and  that 
he  could  terminate  the  license  bv  notice,  ana  was  entitled  to  possession  at  the 
end  of  the  specified  time,  and  that  the  mistake  made  by  F.  in  informing  C. 
of  the  notice  did  not  raise  such  an  equitable  estoppel  as  would  prevent  F. 
from  taking  possession  of  the  property  at  the  time  named  in  the  notice,  as  it 
did  not  appear  that  C.  had  relied  upon  the  mistake.  Comer  v.  Felton,  22 
U.  S.  App.  313  (6th  Cir.) ;  Lurton,  J.,  1894. 

62.  Where  Courts  will  Enjoin  Nuisance  by  Beceiver.— Though  a 
private  person  cannot  maintain  an  action  for  a  common  nuisance,  neverthe- 
less where  a  person  by  petition  and  proof  shows  that  a  receiver  has  been 
^ilty  of  a  public  nuisance,  it  is  the  auty  of  the  court  to  make  an  order  en- 
joining him  from  doing  so,  even  though  the  individual  could  not  in  an  in- 
dependent action  obtain  such  relief.  Felton  v  Ackemian,  22  U.  S.  App.  154 
(6th  ar.);  Taft,  J.,  1894. 

V.  GENERALLY,  63-67. 

63.  Judgment  for  Personal  Injuries  have  not  Preference  over 
Mortgages  under  So.  Car.  Statute.— Gen.  Stat.  1882,  §  1528,  providing 
that  tne  lien  of  a  judgment  for  personal  injuries  sliall  relate  back  to  the  date 
of  the  injury,  was  intended  only  to  fix  priorities  between  conflicting  liens, 
and  did  not  operate  on  the  preference  over  mortgages  specifically  created  as 
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to  Buoh  judgments  bj  the  Bame  statute.    Southern  By.  Co.  v.  Bauknight^  25 
U.  S.  App.  415  (4th  Cir.) ;  Chief  Justice,  1891. 

64.  A  Judgment  Beoovered  for  Personal  Injuries  has  Priority  over 
a  Mortgage  Subsequently  nven  in  South  Carolina.— Section  1S28 
of  the  Gen.  Stat,  of  South  Carolina  of  1882,  is  part  of  the  general  law  of 
South  Carolina  regulating  railroad  corporations.  It  is  an  amendment  of  the 
charters  of  all  railroad  corporations  theretofore  created  in  that  state.  Sec.  1 528 
restMcts  the  power  of  railroad  corporations  to  execute  mortgages  of  their 
franchises  and  property  to  the  extent  that  they  cannot  create  a  lien  superior 
to  the  judgments  obtained  against  them  for  personal  injuries  incurred  in  the 
exercise  of  their  franchises.  So  that  under  sec.  1528  a  judgment  for  personal 
injuries  recovered  in  an  action  commenced  within  twelve  months  m>ni  the 
time  the  iniurj  was  sustained  takes  precedence  of  any  mortga^^,  deed  or 
trust  given  to  secure  the  payment  of  ihe  bonds,  and  as  this  provision  enters 
into  the  mortgage  contracts,  the  mortgagee,  in  accepting  the  mortgage,  gave 
assent  to  this  provision,  and  the  defendant  in  error,  having  recovered  a  judg- 
ment for  personal  injuries  against  the  consolidated  railroad  in  an  action 
begun  witnin  twelve  months  from  the  time  of  injuir  was  sustained,  was  en- 
titled to  priority  of  payment.  Southern  Ry.  Co*  v.  bouknight,  25  U.  S.  App. 
415  (4th  Cir.) ;  FULLEE,  C.  J.,  1895. 

^.  Subsoriber  not  Personallly  Liable  for  Debts  Contracted  by 
Union  Paciflo  Bailroad  Co.— -Under  the  statutes  of  the  United  States 
authorizing  the  construction  of  the  Pacific  railroads  (act  June  1st,  1862, 
c.  120,  12  Stat.  489,  and  July  2d,  1864,  o.  216,  18  Stat.  356),  a  subscriber  to 
the  Union  Pacific  Railroad  Company  must  be  deemed  to  have  become  such 
upon  the  condition,  implied  by  law,  that  he  should  not  be  personally  liable 
for  the  debts  of  the  corporation.  United  States  v.  Stanford^  161  U.'  S.  412 ; 
Harlan,  J.,  1896. 

^.  What  does  not  Create  a  Foreign  Corporation  a  Citizen  of 
Arkansas  under  the  Federal  Constitution. — ^A  provision  in  the  stat- 
utes of  the  State  of  Arkansas,  act  of  March  13,  1889,  tliat  a  railroad  corpora- 
tion of  another  state  which  had  leased  or  purchased  a  railroad  in  Arkansas 
and  filed  with  the  Secretary  of  State  of  that  state,  as  provided  by  the  act,  a 
certified  copy  of  its  articles.of  incorporation  should  become  a  corporation  of 
Arkansas,  does  not  avail  to  create  an  Arkansas  corporation  out  of  a  foreign 
coi*poration  complying  with  those  provisions  in  such  a  sense  as  to  make  it  a 
citizen  of  Arkansas  within  the  meaning  of  the  Federal  Constitution,  ai^d  sub- 
ject it  to  a  suit  in  the  Federal  courts  sitting  in  the  State  of  Arkansas,  brought 
by  a  citizen  of  the  state  of  its  origin.  St.  Louis  and  San  Francisco  H.  B. 
Co.  V.  James,  161  U.  S.  545 ;  SniRAS,  J.  (Harlan,  J.,  Dist.),  1896. 

67.    Suit  against  Bailroad  Commissioners  in  South  Carolina  is  not 

a  Suit  against  the  State. — A   suit  against  the  railroad  commissioners 

appointed  by  a  constitutional  act  of  a  state,  to  restrain  the  enforcement  of 

rates  established  by  them  on  the  ground  of  tlieir  being  unreasonable  or  unjust, 

is  not  a  suit  against  the  state,    tieagan  v.  Farmers'  Loan  and  Trust  Co.,  154 

U.  S.  362 ;  Brewer,  J.,  1894 ;  Reagan  v.  Mercantile  Trust  Co. ;  Reagan  v. 

Mercantile  Co.,  154  U.  S.  418 ;  Brewer,  J.,  1894 ;  Reagan  v.  Farment  Loan 

iSb  Trust  Co.,  154  U.  S.  420  ;  Brewer,  J.,  1894. 

When  a  state  officer  acts  under  an  unconstitutional  statute  or  acts  wrongfully  under  a  con- 
■stitut tonal  statute,  a  suit  to  restrain  him  is  against  him,  not  against  the  state.  Paraons  ▼ .  Siaogh- 
ter,63F.  R.876. 

RAHiBOAD  CBOssnv'a. 

See  :  Negligence,  18,  19,  28,  48,  50,  55,  65,  88,  122, 128,  188. 
Trial,  29-^0. 

BAILBOAD  GBANTS* 

See  :  Public  Lands,  41-44 ;  70-92, 143. 
Railroads,  31. 
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B.An.HOAT)  BATES. 

See:  Contttutional  Law, 54 
Intebstatb  Cohmercb,  19. 

BATIFICATIOir. 

See :  Agency,  5-9. 

CtoNTRAcrra,  18-15. 

CORPORATIONB,  27,  88. 

Pastnebship,  11. 
Reoeivebs,  12. 
Sales,  5. 

BJS-APPBAISEMEITT. 

See :  Duties,  57. 

KBASOIQ^ABIiE  DOUBT. 

See :  CRuaNAL  Law,  82. 
Trial.,  82. 

BEBATE. 
See:  Intebstate  Ck)HMEBCE,  22. 

REBELLION,  3. 

1.  AlienatioiL  of  Beyersion  after  Conflsoation  by  Gk>Ternment.— 

Although  the  defendant  in  a  proceeding  for  confiscation  under  the  Confisca- 
tion Act  of  July  17,  1862,  12  Stat.  589,  c.  195,  and  Joint  Resolution  No.  68,  12 
Stat.  627,  had  no  power  of  alienating  the  reversion  or  remainder  which  was 
still  in  him  after  confiscation  and  sale,  still  an  alienation  of  it  by  him  by  a 
deed  of  warranty,  accompanied  by  a  covenant  of  seizin,  estopped  him  and 
all  persons  claiming  under  him,  after  receiving  pardon  and  amnesty  from 
the  president,  from  asserting  title  to  the  premises  against  the  grantee,  or 
from  conveying  it  to  any  other  parties.  Jenkins  v.  CoUard,  146  U.  S.  646 ; 
U.  8.  V.  Dunningtm,  146  U.  S.  388 ;  Field,  J.,  1892. 
See  Beard  ▼.  Luf  mi,  46  La.  870 ;  Ayer  v.  Phlla.  etc.  Co.,  160  Mass.  84. 

2.  Sale  of  Property  under  Non-intercourse  Laws.— A  sale  of  cotton 
on  a  plantation  within  the  Confederate  States  during  the  Civil  War,  between 
two  persons  within  the  Union  lines,  was  not  prohibited  by  any  rule  of  inter- 
national law  or  the  President's  proclamations,  there  being  no  agreement 
respecting  the  movement  of  the  cotton  across  the  border  of  the  contending 
sections.    Briggs  v.  U,  S.  143  U.  S.,  346  ;  Field,  J.,  1892. 

8.  Estate  Forfeited  under  Act  of  July  17,  1862.— The  estate  for- 
feited by  proceedings  to  judgment  under  the  Confiscation  Act  of  July  17, 
1862, 12  Stat.  689,  c.  195,  and  the  ioint  resolution  of  the  same  date,  12  Stat. 
627,  is  the  life  estate  of  the  offender  ;  the  fee  remaining  in  him  after  the  oon« 
fiscation,  but  without  power  of  alienation  until  his  disability  is  removed. 
U.  S.  V.  Dunnington ;  Dunnington  v.  U,  8.,  146  U.  S.  888 ;  Beown,  J.,  1892, 

BEBITTTAIi. 

See:  Trial, 4. 


See :  Mistakes,  6. 
Officers,  4. 
Payment,  4. 
Ships  and  Shippino,  8. 
United  States,  15. 
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BECJfaSlVKEtSy  23. 

See  also  :  Circuit  Court,  18,  37. 

Error,  What  Assignable  as,  35. 
Railroads,  47-62. 
Statute  of  Limitations,  8. 

1.  Not  Liable  in  Damages  for  Injury  to  Employe.— In  a  petition  of 
intervention  against  a  receiver  of  a  railroad  for  injuries  resulting  ui  death  of 
an  employe,  the  intervention  was  properly  dismissed  on  authoritj  of 
Turner  v.  Cross,  88  Texas,  218.  AUeti  v.  Dillingham,  23  U.  S.  App.  167  (5th 
Cir.) ;  TOULBON,  J.,  1894. 

2.  Appointment  of  BeoeiTer— When  Unneossary.— Where  the  onl^ 
indebtedness  of  an  insolvent  corporation  is  to  the  party  bringing  the  credi- 
tor's bill,  a  receiver  is  unnecessary.  Baltimore  <&  O.  Teleg.  Co.  of  B,  Co,  v. 
Interstate  Teleg,  Co.,  8  U.  S.  App.  340  (4th  Cur.) ;  Sdionton,  J.,  1893. 

8.  Bound  by  Legislation  Binding  his  Company.— An  ordinance  of  the 
city  of  Dayton,  Onio,  granting  to  a  gas  company  '*  the  right  and  piiyilege 
to  lav,  maintain,  and  operate  ^as  pipes  in  the  cit^  of  Dayton,"  Jieldj  to  be  a 
legislative  regulation  of  the  price  of  gas  and  a  hmitation  upon  the  license 
granted  to  the  company,  must  stand  as  a  lawful  regulation  of  the  price  and  is 
binding  on  the  receiver  of  the  company  as  well  as  on  the  company.  Man- 
hattan Trust  Co.  y.  City  of  Dayton,  16  U.  S.  App.  688  (6th  Cir.);  Lubton, 
J.,  1893. 

4.  Is  an  OflLoer  of  the  Court— Suits  against. — ^A  reoeiyer  is  an  officer 
of  the  court  appointing  him,  and  the  court  appointing  him  draws  to  itself 
all  controversies  over  the  res.  A  judnnent  in  another  court  in  a  suit  affect- 
ing the  receiver's  right  of  possession,  begun  without  permission  of  the  court 
appointing  him,  is  null  and  void.  Comer  v.  Felton,  22  U.  S.  App.  813  (6th 
Cir.);  LURTON,  J.,  1894. 

6.  Bepresents  all  Parties  in  Interest.— Though  a  receiver  is  an  officer 
of  the  court,  without  personal  interest  in  the  funds  under  his  control,  yet  he 
represents  all  parties  in  interest  and  he  sliould  discharge  his  duties  faithfully. 
Permission  to  defend  a  suit  carries  the  right  to  foUow  the  suit  to  a  court  of 
last  resort,  and  it  is  presumed  that  an  appeal  was  granted  to  a  proper  parly. 
Thorn  V.  Pittard,  8  U.  S.  App.  697  (4th  Cir.) ;  GOFP,  J.,  1894  ;  Thom  v.  Smit\ 
8  U.  S.  App.  610  (4th  Cir.) ;  Gofp,  J.,  1894. 

6.  Beoeiver  of  National  Bank  is  Agent  of  United  States.— The  receiver 
of  a  national  bank  is  an  officer  and  agent  of  the  United  States  within  Rev. 
Stat.,  §  880,  requiring  the  District  Attorney  to  conduct,  under  direction  of  the 
solicitor  of  the  Treasury,  all  suits  and  proceedings  arising  out  of  the  provi- 
sions of  law  relating  to  national  banks,  in  which  the  United  States  or  amr  of 
its  officers  or  agents  are  parties.  Oibson  v.  Peters,  150  U.  S.  342 ;  Harla>% 
J.,  1893. 

7.  Payment  of  Claims— IQ'ational  Bank.— Section  130  of  chap.  689  of  the 
Laws  of  New  York  of  1892,  providing  for  the  payment  by  the  receiver  of  an 
insolvent  bank,  in  the  first  place,  of  deposits  made  by  savings  banks, 
is,  when  applied  to  an  insofvent  national  bank,  in  conffict  with  §  5236  of  Rev. 
Scat,  of  United  States,  directing  the  Comptroller  of  the  Currency  to  make 
ratable  dividends  of  the  money  paid  over  to  him  by  such  receiver,  on  aill 
claims  proved  to  his  satisfaction,  or  adjudicated  in  a  court  of  competent 
iurisdiction,  and  is  therefore  void  when  attempted  to  be  applied  to  a  national 
bank.    Davis  v.  Elmira  Savings  Bank,  161  U.  S.  275 ;  White,  J.,  1896. 

8.  Dissolution  of  National  Bank— Transfer  of  Assets  to  Beoeiver.— 

Tlie  closing  of  a  national  bank  by  order  of  the  examiner,  the  appointment  of 
a  receiver,  and  the  dissolution  of  the  bank  by  decree  of  a  circuit  court. 
transfers  the  assets  of  the  bank  to  the  receiver.  Scott  v.  Armstrong^  146 
U.  S.  499 ;  Fuller,  C.  J.,  1892. 
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9.  Bights  and  Duties  of  Receiver. — The  receiver  of  an  insolvent  national 
bank  takes  its  assets  subject  to  all  just  claims  and  defences  which  might  be 
interposed  as  against  the  corporation  prior  to  insolvency  and  not  created  in 
contemplation  thereof.  So  the  managing  committee  of  a  clearing-house  is 
not  answerable  to  a  receiver  for  the  appropriation  and  disposition  of  funds 
paid  into  the  clearing-house  to  make  good  certain  paper  of  the  bank  in  the 
hands  of  the  clearing-house  under  an  agreement  to  that  effect  among  the 
banks  constituting  the  clearing-house  association.  PhiUer  v.  Yardley,  17 
U.  S.  App.  647  (8d  Cir.);  Acheson,  J.,  1894. 

10.  Title  of  Beoeiver  to  Assets  of  National  Bank.— A  receiver  of  a 
national  bank  has  no  distinct  title  of  his  own  in  the  assets  of  the  bank,  but  is 
clothed  only  with  t]ie  rights  of  the  bank.  Fisher  v.  Simons,  28  U.  S.  App. 
95;  Acheson,  J.,  1894. 

11.  May  Pay  Frefbrred  Claims. — ^A  company  contracted  with  C.  to  con- 
struct a  building.  After  the  work  had  been  conunenced,  a  receiver  of  the 
property  of  the  company  was  appointed  under  proceedings  for  the  foreclosure 
of  a  mortgage  which  did  not  cover  the  building.  The  work  was  afterwards 
continued  by  C.  in  good  faith  for  the  benefit  and  in  furtherance  of  the 
interests  of  the  company  and  the  receiver,  without  authority  from,  the  court 
(except  for  roofing),  but  with  the  knowledge  and  approval  of  the  receiver. 
It  appeared  that  the  building  must  either  have  been  finished  or  the  work 
alreaoy  done  must  have  become  a  total  loss  to  the  company  and  was  an  asset 
in  the  hands  of  the  receiver  which  might  be  sold.  Hddf  that  C.'s  bill  was 
entitled  to  payment  by  the  receiver  as  a  preferred  claim.  Oirard  Insurance 
and  Trust  Company  v.  Cooper,  162  U.  S.  529 ;  Brown,  J.,  1896. 

12.  MayCanoel  or  Batify  Lease.— A  receiver  on  taking  possession  has  a 
reasonable  time  to  elect  whether  be  will  take  propertv  leased  with  option  to 
purchase,  or  retiu-n  it ;  if  it  is  returned,  he  is  entitlea  to  recover  the  money 

Siid  towards  its  purchase.    Sunflower  Oil  Co,  v.  Wilson^  142  XJ«  S.  818.  ; 
ROWN,  J.,  1892. 

What  is  a  reasonable  time.  Farmers*  Loan  &  Trust  Co.  v.  N.  Pac.  B.  Co.,  68  F.  R.  S81, 968 ; 
Fhinizy  ▼.  Aagusta  &  K.  R.  Co.,  68  F.  R.  778. 

13.  When  Liable  for  Injury.— When  one  railroad  company  had  a  right 
to  use  the  tracks  of  another  then  in  the  hands  of  a  receiver,  and  the  for- 
mer notified  the  yardmaster  of  the  latter  that  a  train  would  arrive  at  a 
certain  time,  which  notice  was  communicated  to  all  foremen  of  the  switch- 
ing engines  who  were  to  notify  the  engineers,  and  where  all  were  notified 
but  one,  and  an  accident  happened  killing  a  passenger  because  of  this  fact, 
the  receivers  are  liable  for  it.  Eddyv,  Letcher,  1217.  S.  App.  506  (8th  Cir.) ; 
Shiras,  J.,  1893. 

14.  How  &r  Liable  for  Acts  of  Predecessor. — A  receiver  of  a  railroad, 
ajipointed  by  a  Federal  court,  is  not  entitled  under  the  act  of  March  8,  1887, 
c.  373,  §  3,  24  Stat.,  552,  554,  to  immunity  from  suit  for  acts  done  by  his  pre- 
decessor, without  previous  permission  given  by  that  court.  McNvlta  v. 
Lochridge,  141  U.  S.  827  ;  Brown,  J.,  1891. 

The  reoelTership  is  oontinuous  and  in  anala^us  to  a  coiporation  sole.  Phinizy  v.  Augusta 
&  K.  R.  Co.,  63  F.  K.  771.  The  receivers  are  but  nominal  parties  standing  in  the  shoes  of  the  com- 
pany. Gowen  v.  Harley,  66  F.  R.  973  ;  Central  Trust  Co.  v.  East  Tennessee,  V.  &  Q.  Ry.  Co.,  50 
F.  R.  588 ;  Fullerton  ▼.  Fordyce.  121  Mo.  1. 

15.  When  Body  of  Trust  is  Liable  for  Certificates  of.— In  order  to 
hold  the  body  of  a  trust  estate  liable  for  receiver's  certificates  the  proceeds 
of  the  sale  of  the  certificates  must  come  into  the  hands,  custody  or  control  of 
the  receiver.  But  where  the  receiver  acts  in  perfect  good  faith  in  accepting 
a  credit  with  a  bank  and  protecting  himself  and  such  deposit  as  far  as  pos- 
sible by  takine  securities,  he  is  estopped  from  repudiating  the  sale  of  the  cer- 
tificates and  denying  the  receipt  of  the  proceeds.  Alabama  Iron  and  By, 
Co,  V.  Anniston  Loan  and  Trust  Co,,  18  U.  S.  App.  506  (5th  Cir.)  ;  Locke,  J., 
1893. 

16.  Certifleates— Priority  to  Bondholders.— When  receiver's  certificates 
are  issued  in  good  faith,  with  the  consent  of  the  bondholders,  and  the  court 
impresses  upon  them  a  preferential  lien,  the  bondholders  cannot  afterwards 
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Ret  up  any  claim  ajniiDst  their  priority.    Kneeland  v.  Luce  (^),  141  U.  S.  491 ; 
Blatchford,  J.,  ISdl. 

Th3  trustee  in  a  railroad  mortgage  represents  the  bondholders ;  and  where  the  trustee  in  good 
faith  assents  to  terms  imposed  by  the  court  as  a  condition  for  appointing  a  receiTer ,  the  bond- 
holders are  bound  by  that  assent.  Farmers*  Loan  &  Trust  Co.  y.  Kansas  City,  W.  &  N.  W.  It 
Co..  58  F.  R.  182 ;  Uoyd  v.  Chesapeake,  O.  &  S.  W.  R.  Co.,  66  F.  R.  851. 

17.  Holders  of  Certiflcates— Hank  of—Mechanic's  Lien.— The  holdera  of 
receivers*  certificates  depend  for  their  ultimate  rank  upon  the  final  decree  in 
the  cause  wherein  the  certificates  have  been  issued.  And,  as  that  final  decree 
recognizes  the  priority  of  a  mechanic's  lien,  the  holder  of  receiver's  certificate 
is  estopped  from  assailing  it.  Gordon  v.  Newman^  33  U.  S.  App.  660  (oth 
Cir.);  AVhite,  J.,  18d4. 

18.  Action  Against— Act  March  3,  1887.— By  act  of  March  3,  1887  (^ 
Stat.  552,  c.  373),  action  may  be  brought  in  any  court  against  a  receiver 
appointed  by  United  States  court.  Ju(^^ent  so  obtained  is  conclusive  as 
to  the  existence  and  amount  of  the  claim,  but  the  time  and  manner  of  pay- 
ment must  be  controlled  by  the  United  States  court.  DUlingham  v.  HavK^ 
23  U.  S.  App.  273  (5th Cir.) ;  TOULMIN,  J.,  1894. 

19.  Suits  Against— Consent  of  Court.— When  a  state  court  has  appointed 
a  receiver  for  a  corporation,  which  receivership  still  exists,  stockholders  of 
the  corporation  cannot  bring  suit  against  its  officers  in  a  United  States 
court  without  making  the  receiver  a  party  to  the  suit,  and  this  cannot  be 
done  without  the  consent  of  the  state  court,  as  the  receiver  is  under  its  ex- 
clusive jurisdiction.    Porter  v.  Sabin,  149  U.  S.  473 ;  Gray,  J.,  1893. 

See  Taylor  ▼,  Matteson,  86  Wise.  120 ;  S«rope  v.  Villard,  61  F.  R.  490 ;  Krohn  ▼.  Wflliamson,  ff 
F.  R.  878 ;  The  State  ex  rel.  v.  Ross,  122  I^o.  478 ;  Fitzgerald  v.  Fitzgerald  &  Mallory  Goo.  Co.,  41 
Neb.  496 ;  McMuUen  v,  Ritchie,  64  F.  R.  SG2. 

20.  Libel  against  Vessel  in  Hands  of  Beceiver.— After  a  steamer  and 
all  other  property  of  a  railroad  company  had  been  taken  poBsession  of  by 
receivers  of  the  company,  appointed  by  a  circuit  court  of  the  United 
States,  the  steamer  came  into  collision  with  another  vessel,  and  was  libelled 
therefor  in  a  district  court  sitting  in  admiralty.  Held^  it  was  clearly  within 
the  discretion  of  the  Circuit  Court  to  permit  the  libellants  to  estal>lish  and 
enforce  their  maritime  lien,  and  it  did  not  err  in  declining  to  issue  an  in- 
junction against  such  proceeding.  Paxson  v.  Cunningham,  21  U.  S.  App. 
466  (1st  Cir.) ;  Gray,  J.,  1894. 

31.  Compensation  of— Beduction  of.~ Although  the  Circuit  Court  of 
Appeals  will  only  with  reluctance  reduce  allowances  to  the  receiver  of  a  rail- 
road company  and  to  his  counsel,  the  fairness  of  such  compensation  being 
largely  a  matter  of  judicial  discretion,  yet  those  courts  should  endeavor  in 
their  respective  circuits  to  bring  about  as  much  uniformity  in  such  allow- 
ances as  the  cases  will  admit ;  and  in  this  case  the  allowance  was  reduced, 
when  the  road  was  a  minor  part  of  a  system  operated  by  the  receiver  and 
was  not  earning  its  running  expenses.  Boston  Safe  D^fKtsit  and  Trust  Co. 
V.  Chamberlain,  25  U.  S.  App.  251  (4th Cir.);  Morris,  J.,  1895. 

22.  Discharge  of— Effect  of.— Where  a  court  appoints  a  receiver  to  wind  up 
the  affairs  of  a  corporation,  and  thereafter  discharges  him  and  vacates  all 
orders  made  by  it,  it  thereby  terminates  all  control  over  the  assets  of  the 
corporation  except  such  as  have  been  administered,  and  other  courts  may 
take  jurisdiction  over  the  corporation  and  the  unadmlnistered  assets.  LtQffett 
V.  Glenn ;  Glenn  v.  Liggett,  4  U.  S.  App.  438  (8th  Cir.) ;  Shiras,  J.,  1892. 

23.  Appointment  of^  is  in  the  Discretion  of  a  Judge.— It  is  in  the  dis- 
cretion of  the  circuit  judge  to  determine  the  proper  i)erson  to  execute  the 
office  of  receiver,  and  to  continue  one  appointed  or  to  remove  him  and  ap- 
point another.  Pennsylvania  Co.  for  Ins.,  etc.,  v.  American  Construction 
Co.,  2  U.  S.  App.  606  (5th  Cir.) ;  McCoRMICK,  J.,  1893. 

Cited  to  uphold  the  appointment  of  a  receiver  in  Andrews  et  aL  v.  National  Foundry  A  Pipe 

Works.  61  F.R.  791. 
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RECOGNIZANCE. 

See :  Bail,  1. 

BECORD. 

See :  Appeals,  8ft-47. 

Circuit  CJourt  of  Appeals,  811-834. 

Circuit  Court,  47-58. 

Conflict  of  Laws,  21. 

Costs,  14. 

Error,  Writ  op,  1-9. 

Evidence,  57-58,  184-199,  300-206. 

Pleading  and  Practice,  29,  97. 

Recording  Conveyances,  6. 

Supreme  Court,  124, 125, 187-195. 

Trade-mark,  22. 

BECOBDINa  ACTS. 

See :  Recording  Conveyances,  1. 

BECOBDING  CONVEYANCES,  7. 

See  also  :  Fraudulent  Conveyances,  16. 
Mortgages,  14. 
Notice. 

1.  Purpose  of  Becording  Acts.— The  object  of  the  Reoording  Acts  of 
Arkansas  is  to  make  the  apparent  title  on  record  in  the  hands  of  a  bona  fide 
purchaser  for  value  superior  to  the  unrecorded  real  title.  Memphis  Ixind 
and  Timber  Co,  v.  Ford,  19  U.  S.  App.  161  (8th  Cir.) ;  Sanborn,  J.,  1893. 

2.  Becord  is  Constructive  Notice.— Parties  interested  are  charged  with 
notice  of  conveyance  of  land  from  the  time  they  are  placed  on  record.  Teal 
v.  Schrosder,  158  U.  S.  172  ;  Field,  J.,  1895. 

3.  Unrecorded  Transfer  no  Bar  to  Title  of  one  Ignorant  of  it.— A 
judgment  creditor  bought  the  property  at  a  sherifiTs  sale  under  execution 
and  credited  the  amount  on  his  judgment.  The  debtor  had  previously 
deeded  away  the  land,  but  the  deea  was  unrecorded.  Held,  judgment  cred- 
itor has  good  title  as  against  the  grantee  of  the  debtor,  and  the  burden  of 
proving  notice  of  an  unrecorded  deed  is  on  the  one  claiming  under  it. 
Meek  v.  Skeen,  23  U.  S.  App.  232  (5th  Cir.) ;  McCormick,  J.,  1894. 

4.  Unrecorded  Conveyance  Good  against  Purchaser  for  Inadequate 
Consideration. — ^Where  a  purchaser  purposely  abstains  from  making  in- 
quiries to  avoid  the  actual  knowledge  or  facts  which  he  has  good  reason  to 
believe  exists,  this  is  the  legal  equivalent  of  actual  notice.  Accordingly, 
where  land  worth  $30,000  was  conveyed  for  an  expressed  consideration  of 
$100,  and  subsequently  when  it  had  become  worth  $50,000,  by  quit-claim 
deed  for  an  expressed  consideration  of  $lo0,  although  by  mistake  the  deed  of 
the  true  owner  had  not  been  recorded,  held,  one  purchasing  for  such  an 
inadequate  price  has  not  paid  a  valuable  consideration  and  must  be  con* 
sidered  to  have  notice  of  tlie  prior  unrecorded  con veyance.  Dunn  v.  Bamum, 
10  U.  S.  App.  86  (8th  Cir.) ;  Cald^vell,  J.,  1892. 

5.  Prior  Unrecorded  Deed— When  Void.— Where  a  purchaser  in  good 
faith  surrenders  a  note  as  consideration  for  a  conveyance,  and  where  it 
appears  that  if  the  deed  were  set  aside  because  the  consideration  is  a  pre- 
existing debt,  the  grantee  would  be  prejudiced  in  its  collection  because  the 
debt  is  Darred  by  the  statute  of  limitations,  the  grantee  is  an  innocent  pur- 
chaser for  value  and  a  prior  unrecorded  deed  is  void.  Dunlap  v.  Green,  23 
U.  S.  App.  154  (5th  Cir.);  Pardee,  J.,  1894. 

6.  Destroved  Records— How  Proved.— Under  sec.  670  of  Mansfield's 
Digest  of  Statutes  of  Arkansas,  it  is  the  duty  of  a  recorder  of  deeds  to  indorse 
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on  all  deeds  filed  in  his  office  the  precise  time  of  such  filing,  and  when  such 
deed  has  been  destroyed,  parol  evidence  is  allowable  as  to  the  filing,  the 
existence,  and  contents  of  the  recorder's  certificate.  Under  section  671,  the 
fact  that  the  record  has  been  burned  does  not  detract  from  the  effect  of 
filing  for  record,  as  notice.  Pcuaion  v.  Broum,  27  U.  S.  App.  49  (8th  Cir.); 
Sanborn,  J.,  1894. 

7.  Filing  a  Paper  for  Beoord  in  the  Proper  Office  in  Texas  is 
Equivalent  to  Becording.— Under  the  registration  laws  of  the  State  of 
Texas,  the  filing  of  a  deed  or  mortgage  in  the  proper  office  is  equivalent 
to  the  actual  recording  of  the  deed  or  mortgage  at  the  time  of  filing,  and 
the  party  filing  the  instrument  is  not  bound  to  see  that  the  clerk  penonns 
his  duty  by  actually  recording  it.  Scottishr American  M.  Co.  v.  Randolph; 
Hudson  y.  Eandolph,  23  U.  S.  App.  681  (5th  Cir.) ;  Pardee,  J.,  1894. 

BECOVEBY  OF  DUTIES. 

See :  Duties,  23-28. 

BECOVEBY  OF  MONEY. 

See :  Mistake,  7. 

BEDEMPTION. 

See:  Foreclosure,  17-25. 
Railroads,  46. 

BE-EXAMINATION. 

See :  Trial,  6. 

BEFEBENCE,  8. 

See  also :  Circuit  Court  op  Appeai^,  70. 

1.  Finding  is  Prima  Facie  Correct. — The  findings  of  a  master  or  com- 
missioner on  matters  of  fact  are  prima  facie  correct,  and  when  sustained 
by  the  Circuit  Court  should  not  be  overruled  on  appeal,  unless  the  prepon- 
derance of  evidence  is  greatly  against  them.  Gay  Mfg,  Co.  v.  Camp  (/),  25 
U.  S.  App.  134  (4th  Cir.) ;  Simonton,  J.,  1895. 

2.  Exceptions  must  be  Taken  before  Master.— The  cfirrect  rule  of 
equity  practice  is  that  no  exceptions  to  a  master's  report  can  be  entertained 
by  the  court,  unless  taken  before  the  master  so  as  to  allow  him  to  reconsider 
his  decision.    Sam^e  Case. 

5.  Default  for  Non-production  of  all  the  Facts.— Where  one  of  the 
parties  neglects  to  bring  before  tlie  master  all  the  facts  bearing  upon  the 
matters  referred  and  necessary  to  a  correct  conclusion,  he  is  m  ae£aalt. 
Gay  Mfg.  Co.  v.  Camp  {£),  25  v.  S.  App.  876  (4th  Cir.);  Smonton,  J.,  1895. 

4.  Exception  should  not  be  Taken  to  Facts  not  Produced  befbie 
Master. — It  is  not  necessary  that  conclusions  of  law  in  a  master *s  report  be 
first  excepted  to  before  him,  but  it  is  necessary  that  all  matters  of  fact 
should  be  Drought  to  his  attention  in  order  that  he  may  make  a  report  con- 
cerning them  ;  and  the  practice  of  entertaining  exceptions  to  facts  to  which 
his  attention  was  not  called  is  to  be  deprecated.  Gay  Mfg.  Co,  v.  Camp  (i), 
25  U.  S.  App.  376  (4th  Cir.) ;  Simonton,  J.,  1895. 

6.  To  **  Master  Commissioner."— The  fact  that  no  such  officer  as  master 
commissioner  is  known  to  the  law  does  not  impair  the  validity  of  a  refer- 
ence to  a  person  as  such.  Shipman  v.  StraitsviUo  Central  Mining  Co.,  158 
U.  S.  356  ;  Brown,  J.,  1895. 

^-  When  Court  may  Correct  Master's  Beport.— When  the  report  of 
the  master  is  clearly  erroneous,  the  court  has  discretion  to  correct  it ;  but 
exceptions  to  such  report  will  not   be  considered  if  they  are  too  broad, 
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amounting  to  a  {^neral  denial  of  both  facts  and  conclusions  of  the  master. 
Sheffldd  and  Birmingham  Coaly  Iron  and  Ry,  Co,  t.  Oordon^  151  U.  S.  285  ; 
Brown,  J.,  1894. 

7.  Common-law  Beferenoe. — ^Where  there  is  no  allusion  made  to  the 
State  Code  of  Procedure  in  the  order  of  reference,  the  reference  should  be 
regarded  as  a  common-law  reference  and  not  one  under  the  statute  of  the 
state  reeulatiiig  references.  Following  Dietz  v.  Lymer,  19  U.  S.  App.  068. 
Imperial  Life  ma.  Co.  v.  Newcomb,  19  IJ.  S.  App.  669  (8th  Cir.) ;  Caldwell, 
J.,  1894. 

8.  Time  to  Object  to  Order  of.— It  is  too  late  to  object  to  an  ea;  parte 
order  of  reference,  or  to  the  fact  that  the  commissioner  acted  under  it,  when 
counsel  for  both  parties  appeared  before  the  commissioner  and  raised  no  ob- 
jection. QayMfg.  Co.  v.  Camp  (i),  25  U.  S.  App.  134 (4th Cir. ) ;  Simonton,  J., 
1895. 

BEFOBMATION,  4. 


1.  Deed  not  Expressing  Intention  may  be  Beformed.— Where  a 
deed  does  not  express  the  intention  of  the  parties  at  the  time  of  its  execution 
equity  will  afford  relief  and  decree  a  reformation.  Baldwin  v.  Nat.  Hedge 
A  Wire  Fence  Co.,  89  U.  S.  App.  162  ;  Wales,  J.,  1896. 

2.  Policy  of  Insurance  may  be  Beformed.— Where  a  polic3r  of  insur- 
ance is  issued  to  **  A.,  receiver  for  B.  v.  B.,"  the  company  knowing  at  the 
time  that  the  title  to  the  property  insured  is  in  dispute,  ana  that  A.  is  merely 
holding  possession  of  the  property  as  receiver  in  the  suit,  the  real  owner 
who  in  the  suit  establishes  his  title  to  the  property,  or  his  administrator, 
may  have  the  policy  reformed  so  as  to  be  made  payable  to  the  receiver  or 
his  successors  m  office,  or,  if  the  intent  of  the  parties  appears  on  the  face 
of  the  policy,  no  reformation  is  necessary  in  oroer  to  enaole  such  owner,  or 
his  administrator,  to  maintain  an  action  on  the  policy.  Holladay^s  Admin* 
istrator  v.  Pfienix  Ins.  Co.  of  Brooklyn,  7  U.  S.  App.  825  (9th  Cir.);  Haw- 
ley,  J.,  1892. 

8.  Only  upon  Clear  and  Convincing  Evidence.— When,  in  a  court 
of  equity,  it  is  proposed  to  set  aside,  annul,  or  correct  a  written  instrument 
for  fraud  or  mistake  in  the  execution  of  the  instrument  itself,  the  testimony 
on  which  this  is  done  must  be  clear,  unequivocal,  and  convincing,  and  not  a 
bare  preponderance  of  evidence  ;  and  this  rule,  well  establishea  in  private 
litigations,  has  additional  force  when  the  object  of  the  suit  is  to  annul  a 
patent  issued  by  the  United  States.  U.  S.  v.  Budd,  144  U.  S.  154 ;  Brewer, 
J.  (Brown,  Harlan,  JJ.,  Dist),  1892. 

See  Stimson  Land  Co.  v.  Rawson  et  al.,  08  F.  R.  486. 

4.    Will  not  be  Decreed  against  Bona  Fide  Purchasers  for  Value.— 

Although  courts  of  equity  will  interfere  in  cases  of  mistake  in  written  in- 
struments as  between  the  original  parties,  or  their  privies,  reformation  will 
not  be  decreed  as  against  bowa  fide  purchasers  for  value.  The  latter  have 
at  least  an  equal  equity.  American  Mortgage  Co.  of  Scotland  v.  CHarra,  15 
U.  S.  App.  79  (9th  Cir.) ;  Morrow,  J.,  1893. 

BEFUNDING. 

See :  Municipal  Corporations,  68. 

BEFXJSAL  TO  CHABGE. 

See :  Trial,  39,  43-44. 

BEGISTBATION. 

See :  Trade-siark,  5-8. 

BEGULABITY. 

See :  Presumption  of :  Circuit  Court  op  Appeai;b,  238. 
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See :  Circuit  Court,  43. 

Circuit  Court  of  Appeals,  19. 
Patents,  20. 

Pleadino  and  Practice,  114-127. 
Supreme  Court,  214,  248,  249. 

BEISSUE. 

See:  Patents,  18^-148, 


See:  Contracts,  112. 
Damages,  48. 
Ships  and  Shipping,  214. 
Surety,  10. 

BEMAINDEBMAN. 

See :  Limitation  of  Actions,  28. 

BEMANBIKG  CAUSE. 

See :  Circuit  Court  of  Appeals,  68. 
Removal  of  Causes,  49-54. 


^/.IDIIll 


IS. 


See:  Partnership,  12-19. 
Sales,  34-87. 

BEMISSION. 

See:  Duties,  86. 

BEMITTITUB,  1. 

See  also :  Judgment  and  Decrees,  84. 

1.  Who  has  Power  to  Enter.— T.  was  run  over  and  killed  by  a  train  of 
the  defendant.  B.,  his  widow,  brought  an  action  to  recover  iwmages,  on 
behalf  of  herself  and  the  parents  and  minor  children  of  T.  Under  Title  86 
of  the  Rev.  Stat,  of  Arizona  of  1887,  the  jury  rendered  a  verdict  in  favor  of 
the  parties  interested  for  $50,000,  apportioned  amone  them.  Defendant 
moved  to  set  aside  the  verdict  and  for  a  new  trial  on  the  ground  that  dam- 
ages were  excessive,  and  the  verdict  contrary  to  the  law  and  evidence. 
B.  thereupon  filed  a  remittitur,  reducing  the  judgment  upon  behalf  of  each 
claimant  (the  share  of  each  parent  to  $1.00) ;  so  that  the  judgment  was  to 
stand  at  $18,002.  The  remittitur  was  allowed,  judgment  entered  accord- 
ingly,  and  motion  for  a  new  trial  overruled.  The  Supreme  Court  of  the 
territory  affirmed  the  judgment.  Held,  that  B.  had  no  authority  to  remit 
the  amounts  recovered  in  favor  of  T.'s  parents  and  children.  Judgment  re- 
versed and  a  new  trial  ordered.  So.  Pac,  Co.  v.  Tomlirusont  163  U.  S.  3C9 ; 
Gray,  J„  1896. 

KEMOVAIi  OF  CAUSES,  66. 

I.  FROM  STATE  TO  FEDERAL  COURT,  1-54. 

1.  Generally,  1-10. 

2.  Parties,  11-19. 

3.  Character  of  Controversy  and  Scbjbct-matter,  20-85. 

4.  Petition  and  Time  op  Application,  36-46. 

5.  Effect  op  Removal,  47-48. 

6.  Remandino  Cause,  Appeals,  etc..  4^-54. 

n.  FROM  ONE  FEDERAL  COURT  TO  ANOTHER,  65-56. 
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L  FROM  STATE  TO  FEDERAL  COURT,  1^54. 

1.  Generally,  1-10. 

1.  In  What  Cases  Proper.— The  right  of  removal  from  a  state  court  into 
the  Circuit  Court  of  the  United  States  under  section  641  of  the  Revised 
Statutes  of  the  United  States  exists  only  in  the  special  cases  mentioned  in  it, 
and  in  the  absence  of  the  denial  or  inability  to  enforce,  in  the  judicial 
tribunals  of  the  state,  rights  secured  by  any  law  providing  for  the  equal 
civil  rights  of  citizens  of  the  United  States  to  which  such  section  refers, 
does  not  embrace  a  case  in  which  a  right  is  denied  by  judicial  action  during 
a  trial  or  in  the  sentence  or  in  the  mode  of  executing  the  sentence.  There- 
fore, the  exclusion  of  citizens  of  the  African  race  because  of  their  race  from 
service  on  previous  grand  juries  and  from  the  grand  jury  which  returned 
the  particular  indictment  in  the  case  on  trial  will  not  authorize  a  removal 
of  the  prosecution  under  that  section,  but  is  competent  evidence  only  on  a 
motion  to  quash  the  indictment.  Gibson  v.  Missiasippi,  162  U.  S.  565; 
Harlan,  J.,  1896. 

■ 

2.  Bemoval  to  Federal  Court  Subjects  Party  to  its  Jurisdiction.— 
While  the  filing  of  a  petition  in  the  state  court  for  removal  to  a  Federal 
court  is  not  such  an  appearance  in  the  state  court  as  will  waive  petitioners* 
exception  to  its  jurisdiction  in  case  the  attempt  to  remove  is  unsuccessful, 
yet  the  actual  removal  of  a  case  to  a  Federal  court  subjects  the  defendants 
to  the  ^jurisdiction  of  that  court,  operates  to  give  it  iurisdiction  for  trial  and 
final  disposition  of  the  case,  and  is  a  waiver  of  privileges  claimed  by  pleas  in 
abatement.  Hinds  v.  Keith  (i),  13  U.  S.  App.  222  (5th  Cir.);  Toulmin,  J., 
1803. 

See  Wabash  Westeni  Ry.  t.  Brow,  66  F.  R.  961. 

8.  Prejudice  and  Local  Influence. — To  remove  a  cause  from  a  state  court 
to  a  Federal  court  on  the  ground  of  prejudice  and  local  influence,  under  act 
of  Congress  of  March  8,  1887  (24  Stat.  552.  553,  c.  873),  the  petition  and  affir 
davit  must  contain  facts  showing  prejudice  and  local  influence,  and  not 
mere  conclusions.  P.  Schioenk  db  Vo.  v.  Strang,  19  U.  S.  App.  800  (8th  Cir.) ; 
Caldwell,  J.,  1808. 

4.  On  Ground  of  Local  Prejudice.— Rev.  Stat.  639,  subd.  8,  providing 
for  the  removal  of  causes  on  the  ground  of  local  prejudice  by  either  plaintin 
or  defendant,  was  repealed  by  removal  act  of  1887,  24  Stat.  552,  c.  873,  which 
provided  for  repeal  of  all  acts  inconsistent  therewith.  Sec.  2  of  act  of  1887 
covers  practically  the  same  ground  as  subd.  3,  and  provides  for  removal  by  the 
defendant  only.  Where  a  case  had  been  tried  three  times  in  state  courts 
when  the  application  for  removal  was  made,  held,  the  application  was  too 
late,  as  the  statute  of  1887  required  its  removal  before  trial.  Fisk  v.  Henarie, 
142  U.  S.  459;  Fuller,  C.  J.  (Harlan,  Field,  JJ.,  Dist.),  1892. 

The  act  of  1887  was  intended  to  narrow,  not  to  extend,  the  jurisdiction  of  Federal  courts.    St. 
Louis  R.  Co.  V.  Pacific  Rj    >-      -- 
the  first  trial    In  re  CUl 

All  the  defendants  need 

Jackson  Sharp  Co.  v.  Pearson,  60  F.  R.  125 ;  Baird  v.  Railroad,  118  Jj.  C.  610.    Removal  for  local 

Srejudice  Is  granted  only  on  proof  of  that  fact,  and  the  motion  cannot  be  made  ex  parte, 
chwenk  v.  Strang,  69  F.  R.  800 ;  Lawson  v.  R.  R.  Co.,  112  N.  C.  896. 

5.  Only  upon  Order. — An  entry  in  the  record  of  the  Circuit  Court,  upon 
application  for  removal  on  the  ground  of  local  prejudice,  without  an  order 
that  the  cause  be  removed,  does  not  effect  its  removal.  Tod  v.  Cleveland  A 
Mahoning  V.  Ry.  Co,,  22  U.  S.  App.  707  (6th  Cir.);  Severens,  J.,  1894. 

6.  Presumption  against  Party  Objecting  to.— When  it  is  not  shown 
at  whose  instance,  when,  or  upon  what  ground  a  removal  of  a  cause  from  a 
state  court  was  effected,  and  no  copy  of  the  petition  or  of  the  substance  of  it 
is  in  the  bill  or  annexed  to  it,  everything  must  be  presumed  against  the 
party  objecting  to  it.    Evers  v.  Watson,  156  U.  S.  527 ;  Brown,  J.,  18»5. 

7.  Indictment  must  Precede  Bemoval  of  the  Cause.— A  prosecution 
cannot  be  deemed  to  be  commenced  within  the  meaning  of  the  act  of 
Congress  authorizing  removals  from  the  state  courts  into  the  courts  of  the 
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United  States,  until  an  indictment  has  been  found  against  the  accused.  So 
that  in  a  case  where  one  accused  of  murder  has  been  arrested  on  a  warrant, 
but  no  indictment  had  been  found,  the  Circuit  Court  could  not  take  juris- 
diction of  the  cause,  as  proceedings  had  not  yet  begun.  Virginia  v.  ]rati/, 
148  U.  S.  107 ;  Gray,  J.,  1888. 

8.  Objection  to  Jurisdiotion  iB  not  Waived  by  Laches. — By  omitting 
to  prosecute  a  motion  to  remand,  a  party  waives  all  objections  that  he  is 
competent  to  waive.  Mere  defects  in  the  form  and  mode  of  procedure  may 
be  waived,  though  the  essentials  of  jurisdiction  cannot  be.  Tod  ▼.  Clevdand 
<fr  Mahoning  V.  Ry.  Co.,  22  U.  S.  App.  707  (6th  Cir.) ;  Severens,  J.,  1894. 

9.  Harmless  Denial  of  Motion  to  Bemove.— When  a  party  to  an  action 
in  a  state  court  moves  there  for  its  removal  to  the  Circuit  Court  of  the 
United  States,  and  the  motion  is  denied,  and  the  party  nevertheless  files 
the  record  in  the  Circuit  Court,  and  the  Circuit  Court  proceeds  to  final  hearing 
and  remands  tlie  case  to  the  state  court,  the  order  refusing  the  removal 
worked  no  prejudice,  and  the  error,  in  that  regard,  if  any,  was  immateriaL 
Missouri  Bacinc  Railway  Co.  v.  Fitzgerald,  100  U.  S.  556 ;  Fuller,  C.  J., 
1896. 

10.  When  Supreme  Court  Bemands.— When  a  case  is  improperly  re- 
moved from  tne  state  court,  the  Supreme  Court  reverses  the  decree,  remands 
the  cause  with  direction  to  remana  it  to  the  state  court,  and  subjects  the 
party  on  whose  petition  the  case  was  removed  to  costs  in  the  Supreme  and 
Circuit  Courts.  Mattingly  v.  N.  W.  Virginia  R.  Co.,  158  U.  S.  53 ;  Fuller, 
O.  J.  I  1895* 

2.  PARTIES,  11-19. 

11.  "Parties"  Means  Necessary  Parties.— The  citizenship  of  merely 
nominal  or  formal  parties  will  not  defeat  the  right  to  removal  of  a  cause 
from  a  state  court  to  a  Federal  court.  The  matter  is  entirely  controlled  by 
necessary  parties.  SJiattuck  v.  North  BritisJi  and  MercarMe  Ins.  Co,,  19 
U.  S.  App.  216  (8th  Cir.);  Caldwell,  J.,  1893. 

12.  Diverse  Citizenship. — A  defendant  residing  within  a  state  in  which  an 
action  is  commenced  in  a  court  of  tlie  state  is  not  entitled,  under  the  act  of 
March  3,  1887,  24  Stat.  552,  c.  373,  to  have  the  suit  removed  to  the  Circuit 
Court  of  the  United  States.  Martin  v.  Snyder,  148  U.S.  668 ;  Fuller,  C.  J., 
1893. 

13.  When  Diverse  Citizenship  must  Exist. — In  order  that  there  may  be 
jurisdiction  in  a  United  States  court  of  a  suit  removed  from  a  state  court,  it 
must  appear  that  the  diverse  citizenship  existed  at  the  beginning  of  the  suit 
and  has  continued  to  the  time  of  removal ;  and  the  fact  of  diverse  citizenship 
must  be  alleged,  and  cannot  be  shown  by  allegations  in  the  bills  of  excep- 
tions or  in  the  bond  on  removal,  nor  can  tlie  record  be  amended  in  a  Circuit 
Court  of  Appeals  for  that  purpose.  And  where  such  diverse  citizenship  does 
not  exist  at  the  beginning  of  a  suit  the  substitution  thereafter  of  parties  hav- 
ing the  requisite  citizenship  and  having  a  beneficial  interest  in  the  controversy 
will  not  confer  jurisdiction,  and  still  less  will  the  substitution  of  an  official 

Sarty ,  as  an  administrator,  confer  such  jurisdiction.    Grand  TYunk  R,  Co.  v. 
Joyes'  Admr.,  21  U.  S.  App.  45  (1st  Cir.) ;  Carpenter,  J.,  1894. 

14.  Citizenship— At  what  Time.— The  petition  for  removal  in  this  case  was 
insufficient  because  it  did  not  show  of  what  state  the  plaintiff  was  a  citizen 
at  the  time  of  the  commencement  of  the  action.  Mattingly  v.  N.  W.  Vir- 
ginia R.  Co.,  158  U.  S.  58 ;  Fuller,  C.  J.,  1895. 

15.  At  Commencement  of  Suit.— To  give  a  circuit  court  of  the  United 
States  jurisdiction  of  a  cause  on  account  of  diverse  citizenship,  removed 
from  a  state  court,  it  must  appear  that  such  diverse  citizenship  existed  at 
the  commencement  of  the  action.  The  party  wrongfully  removing  a  cause 
is  subject  to  costs.    Kellam  v.  Keith,  144  U.  S.  568 ;  FULLER,  C.  J.,  1892. 

See  Ladd  v.  West,  65  F.  R.  8B6. 

16.  Substituted  Parties  may  not  Remove. — Parties  who  come  into  a 
case  as  substitutes  for  one  or  other  of  the  original  parties  cannot  e.Tercise  the 
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right  of  removaU  if  the  party  for  whom  he  is  substituted  had  no  such  right ; 

and  if  such  right  has  once  existed,  but  has  terminated  bv  lapse  of  time  or 

by  a  failure  to  exercise  such  right,  it  cannot  be  availed  of  by  one  who  is 

substituted  for  him  against  whom  the  bar  of  time  lias  taken  effect.    Bum^ 

ham  V.  First  Nat.  Bank  of  Leoti,  10  U.  S.  App.  485  (8th  Cir.) ;  Shiras,  J., 

1892. 

The  substitution  of  new  parties  having  requisite  citizenship  will  not  confer  jurisdiction, 
especially  when  those  parties  have  no  interests  of  their  own.  Grand  Trunk  Ry.  Co.  ▼.  Twitchell, 
5B  F.  B.  fn. 

17.  Citizenship  of  Corporation. — A  petition  praying  that  a  cause  be  re- 
moved to  a  Federal  court  which  shows  the  defendant  to  be  a  foreign  corpora- 
tion, need  not  allege  negatively  that  defendant  is  not  a  citizen  or  resident  of 
the  state  where  the  action  is  pending  against  it ;  for  although  the  defendant 
may  have  an  office  and  do  business  m  other  states,  in  legal  contemplation 
the  defendant's  residence  and  citizenship  can  only  be  in  the  state  or  coiuitnr 
under  whose  laws  it  was  created.  Shattuck  v.  North  British  and  Mercantile 
Ins.  Co.,  19  U.  S.  App.  215  (8th  Cir.) ;  Caldwell,  J.,  18»8. 

When  the  petition  shows  that  defendant  is  a  corporation  of  another  state,  It  need  not 
allegre  that  the  defendant  is  not  a  resident  of  the  state  in  which  the  suit  is  brought  and  of  which 
plaintiff  is  a  citizen.    Wilcox  and  Qibbs  Quano  Co.  ▼.  Phenix  Ins.  Co.,  60  F.  R.  WH. 

18.  Citizenship  of  Corporation.— The  Baltimore  and  Ohio  Railroad  is  a 
corporation  of  the  State  of  Maryland  only,  though  licensed  by  the  State  of 
West  Virginia  to  act  within  its  territory,  and  liable  to  be  sued  in  its  courts, 
and  may  therefore  remove  into  the  Circuit  of  the  United  States  for  the 
District  of  West  Virginia  an  action  brought  a^nst  it  in  a  court  of  the  State 
of  West  Virginia  by  a  citizen  thereof.  Martin's  Administrator  v.  Baltimore 
<fc  O.  R.  Co.,  151  U.  S.  673 ;  Gray,  J.  (Harlan,  J.,  Dist.),  1894. 

19.  Citizenship  of  Intervenor  not  Determinative.— One  intervening  in  a 
suit  and  claiming  whatever  may  be  set  off  to  plaintiff  in  a  suit  for  partition 
cannot  have  a  suit  removed  from  a  state  to  a  u  nited  States  court  under  act 
of  March  3, 1875,  c.  137,  §  2,  by  reason  of  a  controversy  between  the  plaintiff 
and  a  citizen  of  another  state.  The  controversy  must  be  one  in  which  the 
whole  subject-matter  of  the  suit  can  be  finally  determined.  Torretice  v.  Sh&idt 
144  U.  S.  527 ;  Gray,  J.,  1892. 

See  Tod  v.  Cleveland  &  M.  V.  Ry.  Co.,  85  F.  R.  149  •  Wetherby  v.  Stinson,  62  F.  R.  176 ;  Sweeney 
▼.  Orand  Island  &  W.  C.  R.  Co.,  61  F.  R.  6 ;  Davis  &  Rankin  Blcfg.  &  Mtg.  Co.  v.  Dix,  64  F.  R.  406. 

3.  Character  of  Controversy  and  Subject-matter,  20-85. 

20.  From  State  to  Federal  Court— Grounds  for.—In  an  action  for  negli- 
gence it  appeared  from  the  complaint  that  the  defendant  railroad  company 
existed  and  was  doing  busine&s  in  the  State  of  Oregon  solely  under  the 
authority  of  that  state,  and  it  did  not  a|)pear  that  the  defendant  was  acting 
under  any  act  of  Congress  in  the  operation  of  its  railroad  in  the  state.  Hdal 
that  the  Federal  question  or  the  Federal  cliaracter  of  the  defendant  did  not 
appear.  Oregon  Short  Line  and  UtaJi  N.  By.  Co.  v.  SkottmvCy  168  U.  S.  490  ; 
adme  v.  Miiuan,  498  ;  Same  v.  Conlin,  498 ;  Shiras,  J.,  1896. 

21.  Becord  must  Disclose  Jurisdictional  Facts.— All  the  facts  essential 
to  give  the  Federal  court  jurisdiction  must  appear  in  the  record,  else  the 
court  has  no  authority  to  assume  juris<liction.  Tod  v.  Cleveland  <fc  Mdhon- 
ing  Valley  Ry.  Co.,  22  U.  S.  App.  707  (6th  Cir.);  Severens,  J.,  1894. 

22.  Grounds  must  Appear  in  Plalntifrs  Claim.— Under  the  act  of 
March  3,  1887,  c.  373,  and  August  13, 1888,  c.  866,  a  case  not  depending  on  the 
citizenship  of  the  parties,  nor  otherwise  specially  provided  for,  cannot  be . 
removed  from  a  state  court  into  the  Circuit  Court  of  the  United  States  as 
one  arising  under  the  Constitution  of  the  United  States,unles8  that  fact  appears 
by  the  plaintiff's  statement  of  his  own  claim.  Chappell  v.  Watenvorth,  155 
U.  S.  102 ;  Gray,  J.,  1894. 

28.  Grounds  must  Appear  in  Claim.— The  fact  tliat  a  case  arises  under 
the  Constitution  of  the  United  States  must  appear  from  the  plaintiff*s  state- 
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ment  of  his  own  claim  ;  and  if  it  does  not  so  appear,  the  want  cannot  be 
supplied  by  any  statement  in  the  petition  for  removal,  or  in  subseciuent  plead- 
ings.   £kist  Lake  Land  Co.  v.  Broum,  155  U.  S.  488 ;  Fuller,  C.  J.,  18i^. 

24.  Must  Show  GroundB  for,  in  Complaint.— On  an  application  for  re- 
moval from  a  state  to  a  Federal  court,  the  Federal  question  or  the  Federal 
character  of  a  defendant  company  must  appear  from  the  complaint  in  the 
action  in  orderto  justify  a  removal.  Oregon  Short  Line  and  Utah  N.  Hy.  v. 
Skottowe,  162  U.  S.  490 ;  Same  v.  MuUan ;  Same  v.  ConJin,  498  ;  SHiBiLS,  J., 
18&6. 

25.  Must  Appear  in  Claim.—Under  the  acts  of  March  3,  1887,  c.  873,  and 
Aug.  13,  1888,  c.  866,  a  case  not  depending  on  the  citizenship  of  the  parties 
nor  otherwise  specially  provided  for  cannot  be  removed  from  a  state  court 
into  the  Circuit  Ck>urt  as  one  arising  under  the  Constitution,  laws,  or  treaties 
of  the  United  States,  unless  that  appears  by  the  plaintiff's  statement  of  his 
own  claim.  The  statement  of  that  fact  in  the  petition  for  removal  or  in  a 
subsequent  pleading  is  not  sufficient.  Postal  Telegraph  Cable  Co,  v.  U.  S., 
155  U.  S.  482 ;  Gray,  J.,  1894. 

26.  On  Ground  of  Separable  Controversy.— It  is  the  duty  of  a  circuit 
court  of  app^Js,  when  a  case  comes  before  it  for  review,  to  examine  the 
record,  ana  order  a  remand  if  the  suit  was  not  rightfully  transferred  to  the 
Federal  court.  A  case  is  not  removable  on  the  ground  of  a  separable  con- 
troversy unless  tiie  ground  of  action  sued  on  is  capable  of  separation  into 
two  or  more  independent  suits,  one  of  which  is  wholly  between  citizens  of 
different  states  in  the  sense  that  it  may  be  fully  determined  as  between  them 
without  the  presence  of  the  other  parties  of  the  record.  Barth  v.  CoUr^  19 
U.  S.  App.  646  (8th  Cir.) ;  Thayer,  J.,  1894. 

27.  Separable  Controversy. — ^The  petition  of  a  city  in  a  state  court  against 
the  lessor  and  the  lessee  of  a  parcel  of  land,  to  condemn  it  for  the  purpose  of 
extending  a  street,  cannot  be  removed  into  the  Circuit  Court  of  the  United 
States  upon  the  ground  of  a  separable  controversy  between  the  lessee  and  the 
plaintiff.    Bellatre  v.  Baltimore  and  O.  R,  Co.,  146 U.  S.  117 ;  Gray,  J.,  1892. 

There  can  be  no  removal  to  Federal  courts  when  all  the  defendants  are  neoeasarynartles  and 
some  of  them  residents  of  the  same  state  as  plaintiflF.  Sweeney  ▼.  Grand  Island  ft  w.  C.  B.  Ock., 
61  F.  R.  6. 

28.  Separable  Controyersy— Town  Bonds.— When  it  is  sought  to  recover 
possession  of  town  bonds,  a  separable  controversy  does  not  exist  as  to  the 
person  in  whose  possession  they  are  and  to  the  township  which  issued  them ; 
and  when  the  bailee  or  trustee  of  such  bonds  is  a  necessary  party  to  the 
action  for  recovering  them,  and  when  all  such  ]>arties  are  citizens  of  the 
same  state,  there  can  be  no  removal  under  section  2  of  the  act  of  1875. 
Wilson  V.  Oswego  Tovmshipy  151  U.  S.  56 ;  Jackson,  J.,  1894. 

29.  Separable  Controversy. — A  cotton  compress  company  contracted  to 
receive  cotton  from  a  railroad  and  to  insure  it  for  the  benefit  of  the  railroad. 
While  in  its  possession  the  cotton  was  destroyed  by  fire.  The  owners  re- 
covered against  the  insurance  company,  who  claimed  to  be  subrogated  to 
the  rights  of  the  owners  on  the  biUs  of  lading,  and  made  the  railroad  and  the 
compress  company  parties.  The  latter  petitioned  to  have  the  case  removed  to 
a  Federal  court,  as  tliev  were  citizens  of  different  states.  Held,  as  tlie  Question 
in  dispute  was  the  liability  of  the  railroad  on  the  bills  of  lading  ana  as  the 
compress  company  was  a  party  only  to  enable  the  plaintiff  to  coUect  of  them 
in  case  the  railroad  was  held  liable,  there  was  no  separable  cause  of  action 
against  the  compress  company  which  was  cax)able  of  fijial  determination,  as 
between  them,  and  the  case  could  not  be  removed.  Merchanttf  Cotton  Press 
&  Storage  Co.  v.  Insurance  C.  of  N.  ^.,151  U.  S.  368  ;  Jackson,  J.,  18W. 

80.  What  is  a  Federal  Question. — When  a  manifestly  defective  petition  for 
the  removal  of  a  cause  from  a  state  court  to  a  Fedenu  court  is  filed  in  tlie 
trial  court  of  the  state,  and  that  court  denies  it,  and  proceeds  to  trial  and 
judgment  on  the  merits,  and  the  cause  is  taken  in  error  to  an  appellate  court 
of  the  state,  where  the  judgment  below  is  affirmed,  no  Federal  question 
arises.    Pennsylvania  Co,  v.  Bender^  148  XJ.  S.  25o ;  Brewer,  J.,  1893. 
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81.  Local  Prejudice— Meaning.— Under  the  act  of  Maich  3,  1887,  c.  373, 
corrected  by  the  act  of  August  13,  1888.  c.  886,  one  of  several  defendants 
being  a  citizen  of  the  same  state  as  a  plaintiff,  cannot  remove  a  cause  into  a 
circuit  court  of  the  United  States  upon  the  ground  of  local  prejudice  be- 
tween himself  and  the  other  defendants,  and  if  a  defendant  thus  wrongfully 
removes  a  cause  he  is  liable  for  costs  in  tlie  Circuit  Ck>urt  and  on  appeal. 
Hanrick  v.  Hanriek;  Hanrick  v.  Hanrick ;  Brady  v.  Hanrick,  158  U.  S.  192 ; 
Gray,  J.,  1894. 

See  Tod  ▼.  Cleveland  &  M.  V.  Ry.  Ck>„  6B  F.  R.  149- 

32.  Amount— How  Determined. — ^In  a  suit  to  annul  several  judgments 
fraudulently  obtained,  the  validity  of  all  of  which  depends  on  the  same  facts, 
the  aggregate  amount  of  all  the  judgments  is  the  value  of  the  matter  in  dis- 
pute, within  the  meaning  of  the  act  of  Congress  limiting  the  jurisdiction  of 
the  Circuit  Court.    Marmally.  Hohnes,  141  U.  S.  589 ;  Harlan,  J.,  1891. 

88.  Violation  of  Banking  Laws.— Where  an  action  is  brought  aeainst 
the  directors  of  an  insolvent  national  bank  to  recover  money  loaned,  the 
complaint  charging  false  reports  made  bv  the  defendants,  the  action  is 
for  a  violation  of  the  national  banking  laws  and  the  case  may  properlv 
be  removed  to  the  Federal  courts.  Bailey  v.  Mosher,  27  U.  S.  App.  389  (8th 
Cir.) ;  Caldwell,  J.,  1894 ;  HaUett  v.  Moaher,  345  (8th  Cir.) ;  Caldwell,  J.» 
1894. 
See  Presoott  ▼.  Hau^hey,  66  F.  R.  668. 

84.  Equitable  Case. — In  a  proceeding  commenced  in  a  court  of  the  State  of 
Waanington,  under  the  statutes  of  that  state,  by  filing  a  petition  to  set  aside 
a  judgment  charged  to  have  been  obtained  there  throu»i  fraud  and  collusion 
between  the  plaintiff*s  attorney  of  record  and  the  defendant's  attorney  of  rec- 
ord, and  removed  to  the  Circuit  Court,  Jield,  that  although  the  cause  was  in 
the  nature  of  a  bill  in  equity,  it  remained,  so  far  as  the  rights  of  the  plaintiff 
are  concerned,  a  special  proceeding  under  the  territorial  statute,  and  that 
the  powers  of  the  Federal  court  were  gauged  as  well  by  its  general  equity 
jurisdiction  as  by  the  special  authority  given  the  state  courts  by  statute. 
Cowley  V.  Northern  Pac.  R,  Co,,  169  U.  S.  569  ;  Brown,  J.,  1895. 

85.  Counsel  may  not  Change  Case  from.  Iiaw  to  Equity.— Where  a 
cause  of  action  is  such  that  it  can  be  declared  on  in  a  strictly  law  court  of 
the  state  in  which  the  cause  of  action  arose  and  is  to  be  enforced,  and  is  so  de- 
clared on  in  such  state  court,  and  the  action  is  then  removed  to  a  circuit  court 
of  the  United  States,  the  Circuit  Court  has  jurisdiction  to  proceed  with  the 
case  at  law.  A  stipulation  of  counsel  cannot  enlarge  or  modify  such  juris- 
diction as  to  enable  it  to  assume  the  jurisdiction  of  a  court  of  equitv,  if  its 
jurisdiction  is  that  of  a  court  of  law.  North  Alabama  Development  Co,  v. 
Orman,  18  U.  S.  App.  215  (5th  Cir.) ;  McCormick,  J.,  1893. 

5.  PETrriON  AND  Time  op  Application,  36-46. 

86.  Must  be  upon  Order  of  the  Court.— Under  the  act  of  March  3,  1887» 
a  mere  finding  by  the  Circuit  Court  of  the  United  States,  on  application 
for  the  removal  of  a  cause  from  a  state  court,  that  the  application  is 
sufiicient  and  entitles  defendant  to  such  removal,  does  not  of  itself  work 
such  removal.  An  order  of  the  court  to  that  effect,  equivalent  to  a  judg- 
ment, must  be  made.  JPennsylvania  Co.  v.  Bender ,  148  U.  S.  255  ;  Brewer,  J. , 
1893. 

See  Tod  v.  Cleveland  &  M.  V.  R3'.  Co.,  65  F.  R.  149. 

27.  Denial  of  Motion  to  Amend  Petition.— The  denial  by  a  state  court 
of  an  application  to  amend  a  petition  for  the  removal  of  a  cause  to  a 
Federal  court  is  not  the  denial  of  a  right  secured  by  the  Constitution  of 
the  United  States.  Steven's  Administrator  v.  Nicnols,  157  U.  S.  370 ; 
Brewer,  J.,  1895. 

88.  Petition  Estops  Petitioner. — A  party  in  a  cause  pending  in  a  state 
court  who  petitions  for  its  removal  to  a  Federal  court  or  who  consents  to 
its  removal,  cannot  after  removal  object  to  it  as  not  asked  for  in  time. 
Conndl  v.  Smiley,  156  U.  S.  335  ;  Fuller,  C.  J.,  1895. 
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39.  Beoord  muBt  Show  JuriBdiotional  Facts.— In  order  to  justify  re- 
moval from  state  to  Federal  court,  the  jurisdictional  facts  must  api)ear  anirm- 
atively  on  the  record,  as  the  court  will  not  indulge  in  any  presumptions. 
An  averment  of  regidence  is  not  the  equivalent  of  an  averment  of  citizenship 
for  this  purpose. 

In  an  action  brought  in  a  state  court  of  Washington,  for  breach  of  prom- 
ise of  marriage,  by  a  woman  living  in  Washington  against  a  man  in  Canada, 
a  removal  was  had  to  the  U.  8.  Circuit  Court  on  the  ground  of  diverse 
citizenship.  Plaintiff  obtained  a  verdict.  The  removal  papers  failed  to 
show  the  diverse  citizenship,  but  no  objection  was  raised  on  this  point  in 
the  trial  court.  When  an  api)eal  was  taken  to  the  Circuit  Court  of  Ap- 
peals, the  latter  reversed  the  judgment  because  the  record  did  not  show 
the  jurisdictional  facts  as  required.  CrassweU  v.  Bdanger,  15  U.  S.  App. 
104  (9th  Cir.);  Hawley,  J.,  1898. 
See  Grand  Trunk  Ry.  Co.  ▼.  Twitchell,  60  F.  R.  789. 

40.  How  Petition  shoidd  be  Worded.— In  view  of  the  different  mean- 
ing which  the  words  ** citizen,"  "resident,"  "inhabitant."  etc,  have  ac- 
quired, it  is  advisable  to  use  the  exact  language  of  the  removal  acts  in  the 
petition.    BaHh  v.  Coler,  19  U.  S.  App.  646  (8th  Cir.)  ;  Thaykr,  J.,  1894. 

41.  Time  must  be  Complied  with.— A  cause  was  not  pending  in  the  Ter- 
ritory of  Dakota  nor  transferred  to  the  United  States  District  Court,  under 
the  enabling  act  admitting  North  Dakota  as  a  state,  when  a  party  to  a  suit, 
after  judgment,  did  not  take  steps  necessary  to  obtain  a  new  trial  within  tlie 
time  required  by  the  laws  of  that  territory.  QlaspeU  v.  Northern  Pac  R.  Co., 
144  U.  S.  211 ;  Fuller,  C.  J.,  1§92. 

See  Richmond  &  D.  R.  Co.  ▼.  M'G«e,  50  F.  R.  907. 

42.  Time  is  not  Jurisdiotional. — ^The  matter  of  time  in  the  removal  of  a 
cause  is  not  jurisdictional,  and  an  objection  thereto  can  be  waived,  if  no^ 
urged  in  time.  Knight  v.  International  A  Q,  N.  R.  Co,,  23  U.  S.  App.  356 
(5th  Cir.) ;  Pardee,  J.,  1894. 

43.  Must  be  Made  at  Time  of  Trial.— Under  the  act  of  March  3,  1875, 
18  Stat.  470,  c.  137,  a  cause  could  not  be  removed  from  a  state  court  unless 
the  application  was  made  before  or  at  the  term  at  which  it  could  be  tried. 
Nor  could  a  cause  be  removed  on  the  ground  of  local  prejudice  under  Rev. 
Stat. ,  §  689,  subd.  8,  only  where  all  the  parties  to  the  suit  on  one  side  were 
citizens  of  a  different  state  from  those  on  the  other.  Furthermore  the 
removal  acts  do  not  contemplate  tliat  a  party  may  experiment  on  his  case 
in  the  state  court,  and  upon  an  adverse  decision  then  transfer  it  to  the 
Federal  court.    Rosenthal  v.  Coates,  148  U.  S.  142 ;  Brewer,  J.,  1893. 

44.  When  to  be  Filed.— Under  the  provisions  of  the  act  of  March  3,  1887, 
c.  873,  by  which  a  petition  for  the  removal  of  an  action  from  a  court  of  a 
state  into  the  Circuit  Court  of  the  United  States  is  to  be  filed  in  the  state 
court  at  or  before  the  time  when  the  defendant  is  required  by  the  laws  of  the 
state,  or  by  the  rule  of  the  state  court  **  to  answer  or  plead  to  tlie  declaration 
or  complaint  of  the  plaintiff,"  the  petition  should  oe  filed  as  soon  as  the 
defendant  is  required  to  make  any  defence  wliatever.  But  if  objection,  on 
account  of  lateness  of  the  petition  for  removal,  is  not  taken  until  after  the 
case  has  proceeded  to  trial  in  the  Circuit  Court,  it  is  waived.  MartiH*9 
Administrator  v.  Baltimore  <Sb  0.  R.  Co.,  151  U.  S.  673 ;  Gray,  J.  (Harlak, 
J.,  Dist.),  1894. 

45.  No  Removal  after  Final  Judgment  on  Appeal. — ^Where  no  appeal 
is  prosecuted  to  final  judgment,  an  application  for  removal  to  a  circuit 
court  is  not  open  to  review,  and  rests  upon  the  grounds  of  state  procedure 
"and  presents  no  Federal  question.  Tripp  v.  Santa  Rosa  St,  R,  Co,^  144  U.  S. 
126  ;  Fuller,  C.  J.,  1892. 

46.  Expiration  of  Time  to  Answer— Waived.— Although,  in  an  action  in 
a  state  court,  the  defendant's  time  to  answer  has  expired  when  the  case  is 
removed  to  a  Federal  court,  and  although  the  State  Practice  Act  requires  the 
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filing  of  summons  and  complaint  at  least  14  days  before  the  time  at  which  the 
case  is  heard,  yet,  after  the  removal,  the  Federal  court  can  in  its  discretion 
order  the  defendant  tojplead  forthwith  and  order  the  case  to  be  heard  at  the 
then  pending  term.  Phoenix  Ins.  Co,  v.  Cliarleston  Bridge  Co.,  25  U.  S. 
App.  190  (4th  Cir). ;  MOBRIS,  J.,  18d5. 

47.  Effbot  of— Upon  JurlBdiotion  of  State  Court.—- If  the  case  is  one  of 
which  the  Federal  court  could  take  jurisdiction  after  the  filing  of  the  peti- 
tion for  removal,  accompanied  by  a  sufficient  bond,  the  jurisdiction  ot  the 
state  court  ceases  at  once.  Marshall  v.  Holrnes,  141  U.  S.  589 ;  Harlan,  J., 
1891. 

See  State  ▼.  SuUivaii,  60  F.  R.  608 ;  Roberts  v.  Chicago,  St.  P.,  M.  &  O.  Rv.  Co.,  48  Minn.  681. 
After  petition  and  bond  has  been  filed  by  defendant,  the  state  court  jurisdiction  ceasing  upon 
application  for  removal,  it  cannot  allow  plaintiff  to  amend  his  oompIiEiint  so  as  to  prevent  tb» 
Circuit  Court  from  taking  jurisdiction.  Winslow  v.  Collins,  110  N.  C.  119.  See  also  Elliott  y. 
Shuler,50F.  R.454. 

6.  Effect  of  Removal,  47-48. 

48.  When  Jurisdiotion  of  State  Court  Ceases.— Under  section  648  of 
the  Revised  Statutes,  the  jurisdiction  of  the  state  court  is  not  taken  away 
unto  a  petition  for  removal  is  filed  in  the  Circuit  Court  of  the  United  States, 
and  a  writ  of  certiorari  or  of  habeas  corpus  cum  causa  issued  by  the  clerk  of 
that  court,  and  served  upon  the  state  court  or  its  clerk.  Virginia  v.  PaiU^ 
148  U.  S.  107  ;  Gray,  J.,  1893. 

See  Grand  Trunk  Ry.  Co.  ▼.  TwitcheU,  60  F.  R.  780. 

49.  Must  be  After  Judgment  on  the  Merits.— The  Supreme  Court  has  no 
jurisdiction  to  review  in  error  or  on  appeal,  in  advance  of  the  final  judgment 
m  the  cause  on  the  merits,  an  order  of  a  circuit  court  of  the  United  States 
remanding  the  cause  to  the  state  court  from  which  it  has  been  removed  into 
the  Circuit  Court.  Chicago,  St.  Paul,  Minn,  db  Omaha  R.  Co.  v.  Roberts^ 
141  U.  S.  690;  Lamar,  J.,  1891. 

A  remanding?  order  not  being  a  flnal  decision  cannot  be  reviewed  by  the  Circuit  Court  of 
Appeals.  26  Stat.  838,  c.  617,  §  6.  In  re  Coe,  49  F.  R.  481 ;  Gunn  ▼.  Black,  00  F.  R.  169 ;  Patten  v. 
CUley,  68  F.  R.  497. 

7.  Remanding  Cause,  Afpeaia,  etc.,  49-54. 

60.  For  Want  of  Jurisdiction. — When  a  suit  over  which  a  state  court  has 
full  equitable  jurisdiction  is  removed  to  a  United  States  circuit  court  on  the 

Sound  of  diverse  citizenship,  and  it  appears  that  the  United  States  courts 
kve  no  jurisdiction  in  equity  over  such  a  controversy,  the  cause  should  be 
remanded  to  the  state  court  instead  of  dismissing  it  for  want  of  jurisdiction. 
Cates  V.  AUen,  149  U.  S.  451  ;  Fuller,  C.  J.,  1898. 

51.  BeftiBal  to  Bemand— When  Reviewed  by  Supreme  Court.— If  a 
case  be  removed  to  the  Circuit  Court  and  a  motion  to  remand  be  made  and 
denied  there,  after  final  judgment,  the  action  of  the  Circuit  Court  in  refusing 
to  remand  may  be  reviewed  here  on  error  or  appeal.  Missouri  Poc.  Ry.  Co. 
V.  Fitzgerald,  160  U.  S.  556 ;  Fuller,  C.  J. ,  1896. 

52.  Order  Bemanding  not  Beviewable  by  Supreme  Court.— An  order 
of  the  Circuit  Court  remanding  a  cause  cannot  oe  reviewed  in  this  court  by  any 
direct  proceeding  for  that  purpose.  Missouri  Pac,  Ry.  Co.  v.  Fitzgerald,  160 
U.  S.  556 ;  Fuller,  C.  J.,  1896. 

53.  Loss  of  Defence  by  Laches. — No  motion  to  remand  having  been  made 
in  the  Circuit  Court,  the  objection  that  the  right  of  removal  from  the  state 
court  was  not  asserted  withm  the  time  required  by  the  act  of  March  3, 1887, 
cannot  for  the  first  time  be  made  in  the  Circuit  Court  of  Appeals.  Newman 
V.  Schtoerin,  22  U.  S.  App.  393  (6th  Cir.);  Lurton,  J.,  1894. 

54.  Defending  upon  Payment  of  Costs.— In  a  case  reversed  in  the 
Supreme  Court  and  remanded  to  a  state  court  upon  the  ground  that  the 
court  had  lost  its  jurisdiction  by  petition  and  bond  for  removal,  the  pro- 
priety of  staying  proceedings  in  the  Circuit  Court  after  removal  until  costs 
adjudged  in  the  state  court  are  paid,  is  purelv  a  matter  of  discretion  in  the 
Circuit  Court.  National  Steainship  Co.  v.  Tugman,  143  U.  S.  28 ;  Brown,  J., 
1892. 
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II.  FROM  ONE  FEDERAL  COURT  TO  ANOTHER,  55-56. 

65.  From  Circuit  to  Supreme  Court.— -A  party  against  whom  a  final 
judgment  is  rendered  in  a  district  or  circuit  court  may  take  the  case  to  the 
Supreme  Ck)urt  on  the  question  of  jurisdiction  alone,  or  to  the  Circuit  Court 
of  Appeals  on  the  whole  case  ;  if  the  latter,  the  Court  of  Appeals  may,  if  it  sees 
proper,  certify  the  question  of  jurisdiction  to  the  Supreme  Court.  Barling 
V.  Bank  of  British  North  America,  7  U.  S.  App.  194  (»th  Cir.);  Deai>t,  J., 
1802. 

56.  From  Territorial  Courts  to  IT.  8.  Courts.— An  action  commenced 
May  27,  1889,  in  the  District  Court  of  the  Territory  of  Idaho,  before  the 
admission  of  Idaho  as  a  State,  by  a  corporation  organized  under  the  laws  of 
Washington  Territory,  against  a  corporation  organized  under  the  laws  of 
Montana  Territory,  and  against  a  railroad  company  organized  under  the  laws 
of  the  United  States,  upon  which  service  had  been  made  and  filed,  was,  after 
the  admission  of  Idaho  as  a  state,  removable  to  the  Circuit  Court  of  the 
United  States  for  that  circuit,  both  upon  the  ground  of  diversity  of  citizensliip 
of  the  territorial  corporations,  and  upon  the  ground  that  the  railroad  com- 
pany was  incorporated  under  a  law  of  the  United  States.  Washington  A 
Idaho R.  Co,  v.  Coeur  D'AleneRy.  A  Nav,  Co,,  160  U.  S.  77 ;  Shiras,  J.,  1895. 

BEMOVAIi  OF  PARTY. 

See :  Circuit  Court,  82. 

BEMOVAL  OF  PBISONEB. 

See :  District  Court,  4. 

BEITT. 

See :  Railroads,  51. 

BEirCJNCIATION. 

See :  Aqency,  24-28. 


See :  Lien  for :  Admiralty,  85-48. 

REPEAL  OF  STATUTES. 

See :  Statutes,  77-78. 

REPLEVIN,  6. 

See  also :  Chattel  Mortgages,  12. 
Surety,  9. 

i.    By  Mortgage  against  Attaching  Officer.— An  action  of  replevin,  or  of 

claim  and  delivery,  may  be  maintained  by  a  mortgagee  of  personal  property 
against  an  officer  who,  under  a  writ  of  attachment  in  a  suit  against  tiie  mort- 
gagor, has  levied  on  and  taken  the  propei*ty  from  the  possession  of  the  mort- 
gagee.   Jefferis  v.  Wise,  7  XJ.  S.  App.  275  (9th  Cir.);  Hawley,  J.,  1892. 
See  Porter  ▼.  Davidson,  62  ¥,  R.  626. 

2.    Fraudulent  Title  may  be  Attacked  in  Beplevin  Frooeedings.— 

In  Minnesot<a  where  title  to  property  is  claimed  under  a  deed  of  assignment 
or  other  formal  conveyance,  the  validity  thereof  may  be  attacked  on  the 
ground  of  fraud,  and  such  issue  may  be  determined  in  the  replevin  proceed- 
ings.    United  States  v.  Steenersoji,' 4  U.  S.  App.  332  (8th  Cir.);  Shiras,  J., 

1892. 

8.  Recovery  of  Timber  Cut  fiH>m  Land.— The  United  States  can  main* 
tain  an  action  of  replevin  to  retake  logs  wrongfully  cut  from  land  belonging 
to  the  Government,  and  when  tlie  ownership  of  the  logs  is  dependent  upon 
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the  question  of  the  title  of  the  lands  from  which  the  logs  were  cut,  that 
question  may  be  determined  in  the  action  of  replevin.  If  timber  be  cut  and 
carried  away  by  a  wrongdoer,  the  owner  of  the  land  may  retake  the  timber 
wherever  found,  and  when  thus  retaken  bv  a  writ  of  replevin,  both  parties 
in  the  replevin  action  may  assert  title  to  tlie  realty  from  which  the  timber 
was  cut,  as  proof  of  ownership  of  the  timber.  United  States  v.  Steenerson^ 
4  U.  S.  App.  332  (8th  Cir.);  Shiras,  J.,  1892. 

4.  Beplevin  Bond  Construed— Tennessee.  ~  The  Ck>de  of  Tennessee 
provides  for  two  classes  of  bonds.  In  the  one,  the  defendant  has  his  option 
when  he  replevies  the  property  to  give  his  bond  either  in  double  the  amount 
of  the  plaintiffs  decree,  or  in  double  the  value  of  the  property  attached,  con- 
ditioned to  pay  the  debt,  interests,  and  costs,  if  given  for  double  the  amount 
of  plaintifTs  demand ;  but  if  for  the  value  of  the  property,  conditioned  to 
pay  the  value  of  thepropertv  attached  with  interest  in  the  event  of  his  being 
cast  in  the  suit.  Hence  a  bond  given  for  a  sum  considerably  in  excess  of 
double  the  claim  and  containing  a  condition  that  it  may  be  discliarged  hy  a 
return  of  the  property  was  held  to  be  a  bond  of  the  second  class  and  that  its 
penalty  was  for  double  the  value  of  the  property  attached.  Chattanooga^ 
Kome  A  Columbus  Ry.  Co,  v.  Evans,  31  u.  S.  App.  432  (6th  Cir.);  Lurton, 
J.,  1895. 

5.  Action  on  Bond— Amount— How  Determined.— Plaintiff  and  his 
sureties  on  the  bond  on  replevin  are  bound  by  the  valuation  put  on  the 
property  in  the  writ  and  bond,  in  the  absence  of  evidence  that  tne  plaintiff 
was  misled  as  to  the  value  of  the  property  ;  especially  when  plaintiff  has  re- 
moved the  property  and  failed  to  return  it,  thus  making  a  fair  valuation 
impossible.  Cyclone  Steam  Snow  Plough  Co,  v.  Vulcan  Iron  Works,  10  U.  S. 
App.  387  (8th  (}ir.);  Shiras,  J.,  1892. 

BEFUCATION. 

See :  Pleadinq  and  Practice,  49-M. 

BEPOBT. 

See  :  Master's :  Appeals,  17-18. 
Exceptions,  22. 
Reference,  6. 
Bank :  Criminal  Law,  30. 
Eqlhty,  132. 
National  Banks,  7. 
Surveyor's :  Evidence,  72. 


See :  Estoppel,  17-46. 
Insurance,  30-49. 
Ships  and  Shipping,  22-23. 

BEQUEST  TO  CHABGE. 

See :  Pleadinq  and  Practice,  98-99. 

RESCISSION,  8. 

See  also:  Contractts,  93-115. 
Laches.  14. 
Sales.  24-29. 
Vendors  and  Purchasers,  12-13. 

1.    Fraudulent  Conreyanoes  will  be  Set  aside  only  after  Judgment. 

— A  contract  creditor  who  has  not  reduced  his  claim  to  judgment  has  no 
standing  in  a  circuit  court  of  the  United  States,  sitting  as  a  court  of  equity, 
upon  a  bill  to  set  aside  and  vacate  a  fraudulent  conveyance.  Cates  v.  Allen, 
149  U.  S.  451 ;  Fuller,  C.  J.  (Brown,  Jackson,  JJ.,  Dist.),  1893. 

None  but  a  judj^ent  creditor  can  have  the  assistance  of  a  court  of  equity  to  interfere  with 
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the  disposition  of  prqiwrty  by  a  debtor.  Such  is  the  practice  in  Federal  courts.  Zell  Guano  Go. 
V.  Heatherly,  88  W.  Va.  416 :  Morrow  Shoe  Mfg.  Co.  y.  New  England  Shoe  Co.,  57  F.  R.  066 ;  Orer 
T.  Lalce  Erie  &  W.  R.  Co.,  68  F.  R.  86 :  Morrow  Shoe  Mfg.  Co.  v.  New  Inland  Shoe  Co.  etal.,  60  F. 
R.  841 ;  Thomas  t.  Nantahala  Marble  &  Talc  Co.,  68  F.  R.  480 ;  Grand  Trunk  Ry.  Co.  ▼.  Twitcheli,  59 
F.  R.  727. 

2.  For  Fraud, — ^Equity  has  jurisdiction  where  a  person  has  been  induced 
by  fraudulent  representations  to  enter  into  a  partnership,  to  rescind  a  con- 
tract at  his  instance,  and  put  an  end  to  it  ob  initio.  Oten  v.  SccUzOy  145  U.  S. 
678 ;  Fuller,  C.  J.,  1892. 

8.  For  Fraud  in  Conductingr  Sale.— If  the  sale  has  been  attended  by  any 
irregularity,  as,  if  the  several  lots  have  been  sold  in  bulk  where  they  should 
have  been  sold  separately,  or  sold  in  such  manner  that  their  full  value  could 
not  be  realized ;  n  bidders  have  been  kept  away ;  if  any  undue  advantage 
has  been  taken  to  the  preiudice  of  the  owner  of  the  property  ;  or  if  the  sue 
has  been  collusively  conducted  for  the  benefit  of  the  purchaser,  and  the 
property  has  been  sold  at  a  greatly  inadequate  price ;  the  sale  may  be  set 
aside  and  the  owner  permitted  to  redeem.  Schrceder  v.  Young,  161  U.  S. 
884 ;  Brown,  J.,  1806. 

4.  Deeds  Set  Aside  for  Fraud.— In  May,  1885,  P.,  having  an  opportunity 
to  purchase  ten  acres  of  land  near  Omaha,  wrote  to  D.  that  he  would  pay 
|4,800 ;  |2,500  in  cash,  the  balance  on  credit.  D.  sent  his  $1,250  to  P.  and 
joined  in  the  mortgage  for  the  balance  of  the  purchase-money.  In  October, 
1885,  P.  wrote  to  D.  that  he  had  sold  the  land  to  B.  for  96,000.  This 
amount  (|6,000)  was  subsequently  changed  to  $10,000  without  D.'s  knowl- 
edge. B.  reconveyed  the  property  to  P.,  which  was  then  laid  out  in  lots  and 
sold  to  bona  fide  pmrchasers.  After  the  institution  of  this  suit  the  remainder 
was  sold  to  M.  for  $19,425.  D.  filed  a  bill  in  equity  when  he  discovered  the 
fraud,  praying  for  accounting  and  for  annulment  of  certain  deeds.  Held 
(reversing  lower  court),  that  plaintiff  was  entitled  to  a  decree  setting  aside  the 
deeds  to  M.,  to  P.,  and  deed  from  P.  and  D.  to  B.  Also  entitled  to  have 
commissioner  appointed  for  an  accounting.  Dickson  v.  Patterson^  160  XJ.  8. 
584 ;  Harlan,  J.,  1896. 

5.  For  Non-i>erforma]ice  by  Grantee.— To  B.  had  been  issued  a  patent 
to  certain  land  in  Washington  Territory.  According  to  the  local  law  the 
title  was  jointly  in  him  and  wife.  This  wife  having  subsequently  died,  R 
married  again.  He  then  bargained  his  interest  in  the  land  for  $3,000,  under- 
taking to  give  a  warranty  deed.  The  purchaser  offered  $11,489  for  the 
interest  of  his  wife.  After  receiving  the  deed,  the  defendant  refused  to 
receive  Mrs.  B.*s  deed,  or  to  pay  the  sum  agreed  upon.  The  title  to  the  one- 
half  of  the  land  was  not  in  Mrs.  B.  but  in  the  heirs  of  the  first  Mrs.  B.  Hdd, 
that  the  defendant  by  deception  got  more  than  B.  had  the  power  to  convey ; 
that  by  refusing  to  carry  out  his  contract  lie  had  abandoned  the  same :  and 
that  the  transaction  should  not  be  allowed  to  stand.  Bladdmm  v.  Wooding, 
15  U.  S.  App.  84  (9th  Cir.);  McKbnna,  J.,  1893. 

6.  Hetum  of  Money  Paid. — ^Where  there  is  a  contract  for  leasing  property 
with  an  option  of  buying  it,  with  provision  allowing  its  return  to  the  seller, 
upon  such  return  of  the  property  a  court  of  equity  will  decree  a  return  of 
the  money  paid  towards  its  purchase,  less  the  amount  of  damages  to  the 
property  ana  reasonable  pay  for  use  thereof.  Sunflower  Oil  Co,  v.  Wilson, 
142  U.  S.  313  ;  Brown,  J.,  1892. 

7.  Rescission  must  be  Promptly  Made  and  Strictly  Adhered  to.— 

Plaintiff  advanced  money  on  bond  and  mortgage,  induced  by  false  represen- 
tations. After  filing  this  bill  he  advertised  the  property  for  sale  under  the 
mortgage.  Held,  the  mortgage  and  bond  should  be  cancelled  and  the  partita 
who  received  the  money  must  return  it.  A  party  who  wislies  to  rescind 
because  of  fraud  must  announce  his  intention  to  do  so  when  he  discovers  it, 
and  must  adhere  to  it.  Watts  v.  British  <fc  American  Mortgage  Co.,  L-, 
23  U.  S.  App.  257  (5th  Cir.);  McCORMiCK,  J.,  1894. 

8.  An  Action  to  Declare  a  Sxdt  a  Nullity  is  not  for  Equity. — ^Wbere 

a  party  was  put  in  possession  of  real  proper^  under  a  vmt  of  posaeesion,  on 
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a  jadgment  in  a  suit  brought  in  a  circuit  court  of  the  United  States,  an 
action  to  declare  such  suit  a  nullity  and  for  an  injunction  to  issue,  because 
there  was  no  jurisdiction  over  the  parties  and  because  the  plaintiff  herein 
was  not  a  party  to  it,  is  not  one  for  a  court  of  equity.  The  proper  decree 
was  to  dismiss  the  bill  without  prejudice  to  an  action  at  law.  jLaoaasagne  v. 
Chapuis,  144  U.  S.  119 ;  Blatchford,  J.,  1892. 

BE-SEIZITBE. 

See :  Admiralty,  56. 

BE-SENTENCE. 

See :  Criminal  Law,  116-117. 

BESEBVATIONS. 

See :  Federal  Courts,  48. 
Indians.  19. 
Public  Lands,  51^-67. 

BE-SETTLEMENT. 
See :  Bill  of  Exceptions :  Mandamus,  11« 

BES  QE8TJB. 

See :  Evidence,  25-82. 
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See :  Ships  and  Shipping,  17. 

RESIDENCE. 

See :  Circuit  Court  op  Appeals,  11,  41. 
Corporations,  2-4. 
Limitation  of  Actions,  30-31. 
Pleading  and  Practice,  87. 

BES  INTEB  ALIOS  ACTAE. 

See :  Evidence,  35-88. 

BES  JUDICATA. 

See :  Former  Adjudication. 
Libel  and  Slander,  14. 
Supreme  Court,  74,  87-89. 

BESTITUTION  BOND. 

See:  Bonds,  17. 

Pleadino  and  Practice,  135. 

BEBTBAINT  OF  TBADE. 

See :  Contracts,  116-123. 

BESULTINa  TBUSTS. 

See :  Trusts,  7-11. 

BESUMPnON. 

See :  Excepiions.  44. 

Ships  and  Shipping,  240-241. 
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BJffV  URN. 


See  :  Day :  Appeals,  87. 

Of  Service  :  Attachments,  3. 
Amendment  of :  Supbebce  Ck>UBT,  198. 


See :  Cmcurr  Court  of  Appeai^,  208,  208. 
Costs,  17. 
Judgments  and  Dbcbebs,  48-48. 

BEVEBSION. 

See :  Rebellion,  1. 


See :  Admiralty,  79-^. 
Equity,  91-96. 

BEVISEI)   STATUTES. 

See :  Appearance,  7. 

Criminal  Law,  25,  58. 

Error,  15. 

Limitation  of  Actions,  29. 

Pleading  and  Practice,  180. 

Railroads,  21. 

Statutes,  32. 

Trial,  138. 

REVIVAL. 

See:  Abatement  and  Revival. 

Of  Claim:  Public  Lands,  15L 

BEVTVOB. 

See:  Equity,  96. 

BBVOCATION. 

See :  Agency,  26-27. 
Contracts,  9-10. 
Of  Grant :  Corporations,  108. 

BIGHT  OP  WAY. 

See :  Eminent  Domain,  15. 
Public  Lands,  87-88. 
Railroads,  29. 

BIGHTS. 

See :  Agency,  11-16. 
Contracts,  129. 
Constitutional  Law,  80-105. 
Ejectment,  105. 
Foreclosure,  104. 
Judicial  Sale,  5-7. 
Partnership,  12-19. 
Patents,  2-31. 
Public  Lands,  40. 
Receivers,  9. 
Riparian  Owners,  1-4. 
Sales,  84-37. 
Vendors  and  Purchasers,  3-9. 
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BIOT. 

See :  Municipal  Corporations,  5. 

BIFABIAN  OWTSTEBBy  7. 

See  also :  Boundary  Lines,  7. 
PuBUG  Lands,  66. 

1.  Bights  of  Congress  over  Biparian  Lands.— In  the  United  States 
the  test  of  navigabuity  is  not  the  ebb  and  flow  of  tide,  but  it  is  a  question  of 
fact  The  title  to  submerged  lands  under  navi^ble  waters  is  in  the  states 
and  not  in  the  United  States.  The  State  of  Miohi^n  attaches  to  the  owner- 
ship of  land  on  the  banks  of  navigible  rivers,  the  title  to  the  thread  of  the 
stream,  but  the  ownership  of  this  soil  is  a  public  trust  to  preserve  it  forever 
free  as  a  public  highway.  Hence,  Congress  may  control  and  use  such  prop- 
erty as  the  necessities  of  navigation  require,  and  an  officer  of  the  United 
States  may  occupy  it  and  build  piers  thereon.  Scranton  v.  Wheeler,  16 
U.  S.  App.  153  (6th  Cir.) :  Lurton,  J.,  1893. 


2.  State  Biffhts  where  Congress  Assumes  Control  of.— Where  there 
is  no  Federal  act  to  comply  with,  a  state  may  improve  and  cause  to  be 
erected  dams  and  bridges  for  the  facilitation  of  its  commerce  ;  and  if  Con- 
gress afterward  assumes  control  of  such  waters,  it  must  treat  theproperty  as 
being  lawfullv  there.  Monongahela  Navigation  Co.  v.  U.  S,,  148  U.  S.  812 ; 
Brewbr,  J.,  1898. 

See  The  Falls  Mfg.  Go.  v.  Oconto  River  Imp.  Ck>.,  87  Wise.  151 ;  Fadfic  Gas  Imp.  Co.  v.  El- 
lert,  fM  F.  R.  427. 


8.  Sights  of  Newly  Admitted  States.— The  new  states  admitted  into 
the  Union  since  the  adoption  of  the  Constitution  have  the  same  rights  as  the 
original  states,  in  the  tide  waters  and  in  the  lands  under  them,  within  their 
respective  jurisdictions.    Shivdy  v.  Bowlby,  153  U.  S.  1 ;  Gray,  J.,  1894. 

4.  Bight  to  Construct  Wharves— Chicago.— The  city  of  Chicago,  subject 
to  a  perpetual  right  of  way  of  Illinois  Central  R.  Co.  over  lands  reclaimed 
from  the  lake,  as  the  riparian  owner  on  the  lake  front  has  the  right  to 
construct  wharves,  subiect  further  to  the  riglit  of  the  state  to  ref^ulate  the 
line  of  navigibility ,  and  to  such  supervision  and  control  as  the  United  States 
may  rightfully  exercise.  Illinois  Central  R,  Co,  v.  Illinois;  Chicago  v.  IlL 
R.  S.  Co, ;  Illinois  v.  HI.  R.  R.  Co,,  146  U.  S.  887 ;  Field,  J.  (Shiras,  Gray, 
Brown,  JJ.,  Dist.),  1892. 

A  municipal  corporation  has  the  right,  as  rimrian  owner,  to  make  grants  to  private  corpora* 
tlons.  Lake  Roland  Co.  v.  Baltimore,  77  Md.  VtA ;  Saunders  et  al.  ▼.  N.  Y.  C.  and  H.  R.  R.  Co., 
144  N.  Y.  87. 

5.  Bestriotions  upon  Riparian'' Bights.-Riparian  ownership  does  not 
allow  the  obstruction  of  navigible  waters,  such  as  piers,  built  into  a  lake  beyond 
the  line  of  navigibilty.  Illinois  Central  R,  Co.  v.  Illinois ;  Chicago  v.  III. 
R.  R.  Co. ;  Illinois  Y,  III.  R.  R,  Co.,  146  U.  S.  387  ;  Field,  J.  (Shiras,  Gray, 
Brown,  JJ.,  Dist.),  1892. 

6.  Grant  for  Use  does  not  Transfer  Title.— A  grant  by  the  state  and 
the  city  of  Chicago,  of  surveyed  land  along  the  lake  front,  to  a  railroad, 
to  be  reclaimed  by  the  railroad  and  used  for  the  purpose  of  constructing 
tracks,  does  not  divest  the  city  of  its  riparian  ownership,  nor  does  the  rail- 
road acquire  an  absolute  fee  in  the  land  reclaimed  and  used  for  tracks. 
Illinois  R.  R.  Co.  v.  Illinois ;  Chicago  v.  Illinois  R.  R.  Co. ;  Illinois  v. 
Illinois  C.  R.  Co.,  146  U.  S.  387 ;  Field,  J.  (Shiras,  Gray,  Brown,  JJ., 
Dist.),  1892. 

7.%  Proijerty  Bights  in  Navigable  Streams— Wisconsin.— In  Wisconsin, 
a  riparian  proprietor  owns  to  the  centre  of  the  stream,  subject  in  case  of  a 
navigable  stream,  to  the  public  rights.  The  state  may  take  private  property 
to  improve  navigation.  And  as  the  erection  of  a  dam  is  for  a  public  purpose, 
the  state  mav  retain  the  use  of  the  water,  subject  to  the  right  of  riparian 
owner  to  a  fair  compensation  for  land  and  water  so  taken.  Kaukauna 
Water  Potter  Co.  v.  Green  Bay  <fc  Miss.  Canal  Co.,  142  U.  S.  254 ;  Brown,  J. 
CHarlan,  J.,  Dist.),  1891. 
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BI8EB. 

See :  Insurance,  15. 

Master  and  Servant,  40-60. 

BOLUNa  STOCK. 

See :  Railroadb,  17. 

BOYAI.TY. 

See:  Patents,  178. 

BUIiES  OF  CONGBESS. 

See :  CJonstttutional  Law,  3. 

BULES  OF  COUBT. 

See :  Appeals,  48. 

Circuit  Court  op  Appeals,  126. 

BUIiES  OF  NAVIGATION. 

See  :  Ships  and  Shipping,  96-114. 

BIJMOB. 

See :  Evidence,  08. 


s. 

SAFE  FULOE. 

See :  Master  and  Servant,  17-21. 

SAFE  SPEED. 

See :  Ships  and  SmppiNa,  104. 

SALES.  41. 

See  also :  Foreclosure,  17-25. 
Judicial  Sales. 
PuBUC  Lands,  47. 
Rescission,  8. 
Taxation,  55^64. 

I.  THE  CONTRACT,  1-5.  ^ 

n.  DELIVERY  AND  TRANSFER  OF  TITLE,  6-12. 
in.  WARRANTY,  13-28. 
IV.  RESCISSION,  24-29. 

V.  STOPPAGE  IN  TRANSITU,  80-88. 
VI.  RIGHTS  AND  REMEDIES,  84-37. 
Vn.  CONDITIONAL  SALES,  8a-41. 

I.  THE  CONTRACT,  1-5. 

1.  What  Is  not  a  Contract  of  Sale.— A  contract  whereby  ^oods  are 
consigned  to  a  man's  care  to  be  sold  to  the  best  advantage,  consignor  and 
consignee  to  share  the  profit  if  any,  the  goods  to  be  returned  if  not  sold,  is 
not  a  contract  of  sale  of  goods  but  a  contract  of  bailment,  and  the  consignee 
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is  not  liable  for  the  price  of  the  goods,  if  they  are  lost  without  his  negligence. 
Sturm  V.  Boker,  150  U.  8.  312 ;  Jackson,  J.,  1893. 

See  Union  Stock  Tarda  &  Transit  Co.  ▼.  Western  Land  &  Cattle  Co.,  50  F.  R.  58, 66 ;  Baboock 
V.  ClarkBon,  68  F.  B.  606. 

2.  CiromnBtaiioeB  which  do  not  Constitute  a  Sale.— When  goods  be- 
longing to  one  iMrty  pass  into  the  possession  of  another  surreptitiously  and 
without  the  knowledge  of  the  latter,  no  contract  of  purchase  is  implied ;  and 
if  the  agent  of  the  latter,  who  is  a  party  to  the  surreptitious  transfer,  sells 
the  goods  and  puts  the  proceeds  into  his  principal's  possession,  but  without 
his  knowledge,  the  principal  is  not  liable  in  an  action  for  money  had  and 
received.    Sihutz  v.  Jordan^  141  U.  S.  213 ;  Breweb,  J.,  1891. 

3.  Intention  Controls  Scope  of  Sale— Patents.— Whether  a  sale  of  the 
tools  and  patterns  used  in  making  a  device  which  has  been  patented  gives 
a  right  to  the  vendee  to  make  and  sell  the  patented  device,  depends  solely  on 
the  intention  of  the  parties,  and  is  a  question  of  fact.  Elmn  Wind  Ptfwer 
<fc  Pump  Co.  V.  NichoVs  Adm,,  24  U.  S.  App.  642  (7th  Cir.) ;  Woods,  J.,  1895. 

4.  Fay  for  Improvements.— The  Texas  statutes,  in  actions  to  try  title  to 
land,  provide  for  an  allowance  for  improvements ;  if  the  plaintiff  who  recovers 
does  not  within  a  required  time  pay  the  defendant  compensation  for  his 
improvements,  the  latter  may  within  the  time  prescribed  pay  the  plaintiff 
the  value  of  the  land  without  the  improvements  and  retain  the  same,  and  if 
the  defendant  does  not  take  the  land  at  such  value,  the  plaintiff  may  recover 
the  land  without  paying  for  the  improvements.  Cox  v.  Hart,  145  U.  S. 
376 ;  Hablan,  J.,  1892. 

5.  Contraota— Ratification  by  Laches.— A  brewing  company  had  con- 
traoted  with  one  B.  for  four  car-loads  of  rice.  After  two  haa  been  delivered 
and  paid  for,  B.  broke  a  condition  of  the  contract  and  the  brewing  com- 
pany notified  him  that  it  would  accept  no  more  rice  under  the  contract.  B. 
shipped  the  two  car-lcmds,  which  the  brewinc  company  received  under 
a  mistake.  After  retaining  it  a  month  before  learning  of  the  mistake,  it 
sent  word  that  it  held  the  rice  subject  to  B*8.  order.  Heidi  the  delay  in  notify- 
ing B.  of  the  mistake  was  for  an  imreasonable  time,  and  they  had  accepted 
the  rice  and  were  liable  for  the  contract  price.  Foss-Schneider  Bremng  Co^ 
V.  Bullock,  16  U.  S.  App.  311  (6th  Cir.);  Taft,  J.,  1893. 

II.  DELIVERY  AND  TRANSFER  OF  TITLE,  6-12. 

6.  When  Title  Faases. — Where  the  vendee  of  personal  property  gives  as 
payment  promissory  notes,  and  the  time  of  delivery  of  the  goods  is  optional 
with  the  vendee,  the  title  and  right  of  possession  is  in  the  vendee  although 
the  actual  manual  possession  is  in  the  vendor,  who  is  obliged  to  deliver  the 
property  whenever  requested,  unless  the  vendee  has  become  insolvent  or  fails 
to  pay  when  credit  has  expired  ;  then  the  vendor's  lien  would  revive.  But  if 
the  property  is  to  be  delivered  at  a  certain  time,  the  title  does  not  pass  until 
delivery.  mcEltoee  v.  Metropolitan  Lumber  Co.ySl  U.  S.  App.  266  (6th  Cir.) ; 
LuRTON,  J.,  1895. 

7.  Partial  Delivery. — Partial  delivery  does  not  operate  as  a  delivery  of  the 
whole  unless  it  is  intended  as  a  symbolic  delivery  of  the  w  hole  and  as  a 
waiver  of  any  right  of  retention  as  to  the  remainder,  and  the  delivery  of  a 
part  does  not  constitute  a  delivery  of  the  remainder  when  it  is  kept  in  the 
vendor's  own  custody.  McElwee  v.  Metropolitan  Lumber  Co,,  37  U.  S.  App. 
266  (6th  Cir.);  Lurton,  J.,  1895. 

8.  If  Beal  and  for  a  Fair  Price  is  Valid,  although  there  was  a  Fraud* 
ulent  Intent — Alabama. — Under  the  laws  of  Alabama,  a  debtor  has  the 
right  to  prefer  a  creditor,  either  by  paying  liis  debt  in  money,  or  by  paying 
it  by  a  sale  and  transfer  of  property  to  the  debtor  ;  and  if  sucn  sale  and  trans- 
fer are  real,  and  are  made  in  good  faith,  for  a  fair  price,  if  they  are  honestly 
executed  to  extinguish  the  debt  and  do  extinguish  it,  they  are  valid  and 
pass  the  property  to  the  vendee,  even  if  it  appears  that,  in  making  the  sale, 
the  vendor  had  a  fraudulent  intent  to  defraud  the  other  creditors  by  the 
preference.    Bamberger  v.  Schoolfleld,  160  U.  S.  149 ;  White,  J.,  1895. 
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9.  When  Title  Passes. — A  contract  provided  for  the  sale,  delivery,  and 
setting  up  of  certain  machinery  and  for  payment  of  part  of  price  on  receipt 
of  bill  of  lading,  and  the  balance  at  stated  times  thei^eafter.  The  delivery 
of  the  machinery  completed  the  sale.  Van  Witikle  v.  CroteeU,  146  U.  S.  42 ; 
Blatchfobd,  J.,  1892. 

10.  The  Same. — ^The  time  when  the  title  passes  in  a  sale  of  personal  property 
is  a  question  of  the  intention  of  the  parties,  and  if  payment  is  made  a  condi- 
tion precedent  by  them,  the  title  does  not  pa£s  until  pajrment  is  made.  Mer^ 
chants'  Exchange  Bk.  v.  McOraw,  15  U.  S.  App.  852  (9th  Cir. );  Gilbebt,  J.,  1894. 

11.  Where  Title  had  not  Passed. — ^A  merchant  contracted  for  car- 
goes of  seasoned  lumber,  delivery  free  on  board  of  ship,  within  seven 
months  after  a  certain  date,  certain  advances  to  be  made  a  month  after 
such  date.  Such  advances  were  made ;  and  when  the  first  cargo  was 
prepared  about  three  months  after  the  date  specified,  and  stacked  hy  itself  in 
the  seller's  yard,  and  was  burned  soon  after  the  buyer  was  notified  of  readi- 
ness, it  was  held  that  the  title  to  the  lumber  had  not  passed.  Schreyer  v. 
KimbaU  Lumber  Co.,  13  U.  S.  App.  23  (6th  Cir.) ;  Pardee,  J.,  1893. 

12.  Growing  Crops  are  Exceptions  to  the  Bule.— Since  the  law  does 
reauire  impossibilifies,  the  delivery  of  crops  to  be  grown  is  not  essential  to  pass 
title,  crops  being  an  exception  to  the  rule  that  no  title  can  vest  in  property 
not  in  existence.    Brigga  v.  U,  8,^  143  U.  S.  346 ;  Field,  J.,  1892. 

III.  WARRANTY,  13-23. 

13.  Warranter  Implied  in  Transactions  under  Civil  Law— Igoiiiftlana. 

— By  the  ci^  law,  which  prevails  in  Louisiana,  warranter*  while  not  of  the 
essence,  is  yet  of  the  nature  of  the  contract  of  sale,  and  is  implied  in  every 
such  contract  unless  the  contrary  be  stipulated.  Meyer  v.  Richards,  1& 
U.  S.  386 ;  White,  J.,  1896. 

14.  Seller  not  Guarantor  of  Fitness.— Where  one  gpves  a  positive  and  un- 
qualified order  for  a  specific  article,  there  is  only  an  implied  warranty  that 
tne  article  supplied  shall  correspond  with  the  designation  by  which  the 
article  bought  has  been  defined  ;  there  is  no  implied  colhiteral  agreement  that 
the  article  sold  is  fit  for  tlie  use  for  which  the  buyer  designs  it.  Morris  v- 
Bradley  FertUizer  Co,,  28  U.  S.  App.  87  (3d  Cir.);  Dallas,  J.,  1894. 

15.  What  is  not  a  Warranty. — A  warranty  that  a  cotton  press  will  press 
**  at  the  rate  of  60  bales  per  hour  "  is  not  a  warranty  that  it  will  press  at  that 
rate  for  a  day  of  ten  hours,  but  only  for  a  limited  time.  Hazlehurst  Com- 
press and  Mfg.  Co.  v.  Boomer  &  Boschert  Press  Co.,  2  U.  S.  App.  139  (5th 
Cir.);  Bruce,  J.,  1891. 

16.  What  is  not  a  Warranty.— Where  a  known,  described  and  definite 
article  is  ordered  of  a  manufacturer  and  is  actually  supplied  by  him,  although 
it  is  stated  by  the  purchaser  to  be  required  for  a  particular  purpo^,  there  is 
no  implied  warranty  that  it  shall  answer  the  particular  purpose  intended  by 
the  buyer.  Seitz  v.  Brewers*  Refrigerating Mach.  Co.,  141  U.  S.  510 ;  FutJjFR, 
C.  J.,  1891. 

See  Milwaukee  Boiler  Co.  y.  Duncan,  87  Wis.  120 ;  Leicester  Piano  Co.  v.  Front  Royals  River* 
Ion  Imp.  Co.,  66  F.  R.  208. 

17.  What  is  not  a  Warranty. — ^Where  a  contract  provided  for  the  sale  of 
the  *'best  packing  of  1888  com,"  and  with  the  usual  ''guarantv  against 
swells,"  ana  on  delivery  a  large  part  was  found  to  be  sour,  it  was  held  that 
the  '*  guaranty  against  swells  "  mcluded  all  cans  that  were  sour,  and  that 
it  was  the  duty  of  the  purchaser  to  make  a  statement  to  the  seller  of  the  num* 
her  of  spoiled  cans  and  return  them  to  him ;  and  that  the  expression,  **  best 
packing  corn,'*  having  no  accepted  meaning  in  the  trade,  constituted  no 
warranty.    Sleeper  v.  Wood,  21 U.  S.  App.  127 (Ist  Cir.) ;  Carpenter,  J.,  18W. 

18.  What  is  an  Express  Warranty. — Affirmations  of  the  essential  quali- 
ties of  goods  made  by  the  vendor  and  relied  upon  by  the  vendee  constitute 
an  cxprass  warranty.  English  v.  Spokane  Commission  Co.,  15  U.  S.  App. 
218  (9th  Cir.);  Hawley,  J.,  1893. 

See  Accumulator  Co.  v.  Dubuque  Street  Ry.  Co.,  64  F.  R,  T7. 
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19.  What  is  a  Warranty.^The  propoeals  made  by  an  eqaipmont  company 
to  a  street  railroad  company  to  furnish  electric  equipment  which  should 
comply  with  certain  conditions  are  not  to  be  interpreted  merely  as  condi- 
tions on  the  performance  of  which  the  equipment  company  could  require 
the  railroad  company  to  accept  the  equipments,  but  also  as  affirmations  of 

2uality  amounting  to  warranties.    Accumulator  Co.  v.  Dubuque  Street  Ry, 
to.,  27  U.  S.  App.  864  (8th  Cir.);  Sanborn,  J.,  1894. 

20.  Breach  of  Warranty— Wliat  is  not  Waiver.— It  is  no  defence  to  a 
breach  of  warranty  that  articles  not  complying  with  the  contract  had  been 
tried  and  no  objection  for  the  defects  in  question  had  been  made.  Same 
Case. 

21.  Breach  of  Warranty— Time  in  which  to  Claim  Same.— Where  a  Ten- 
dee  of  a  cotton  compress,  sold  under  an  express  warranter,  has  full  opportu- 
nity to  test  its  qualities,  makes  a  payment  according  to  the  terms  of  tne  con- 
tract, recommended  it  in  writing,  makes  another  payment,  and  makes  no 
claim  for  breach  of  warranty  until  more  than  a  year  after  the  last  payments, 
and  has  all  the  time  used  the  machine,  such  conduct  raises  a  presumption 
that  he  has  no  real  defence  and  the  burden  rests  on  the  vendee  not  only  to 
prove  a  breach  of  warranty,  but  also  to  explain  his  conduct  and  show  why  it 
should  not  be  taken  as  conclusive  against  him.  Hazlehurst  Compress  and 
Mfg.  Co.  V.  Boomer  A  Boschert  Press  Co.,  2  U.  S.  App.  189  (5th  CirO ;  Bbuck, 
J.,  1891. 

22.  The  Measure  of  Damages  for  Breach  of  Warranty.— In  an  action 
for  breach  of  warranty,  the  measure  of  damages  is  the  difference  between 
the  actual  price  of  the  goods  and  the  price  they  would  be  worth  if  they 
were  of  the  quality  warranted.  No  recovery  can  be  had  for  the  loss  of  a  sub- 
sale  unless  the  contract  for  such  sub-sale  was  known  to  the  vendor. 
English  v.  Spokane  Commission  Co.,  15  U.  S.  App.  218  (9th  dr.) ;  Hawlet, 
J.,  1898. 

28.  Same. — ^The  ordinary  rule  as  to  damages  for  breach  of  warranty  of  sale 
does  not  apply  in  the  case  of  an  article  which  cannot  be  bought  in  the 
market.  In  such  a  case,  where  the  machine  delivered  was  not  of  the  war- 
ranted capacity  ;  where  the  vendee  had  entered  into  contracts  to  supply  the 
products  of  the  machine,  which  contracts  could  not  be  fulfilled  because  of  the 
breach  of  warranty,  which  facts  the  vendor  must  have  anticipated — ^also  that 
the  vendee  must  either  lose  these  contracts  or  pay  others  to  do  the  work — the 
measure  of  damages  is  the  difference  between  what  it  would  have  cost  to  ful- 
fil these  contracts — ^lost  because  of  breach  of  warranty — and  what  the  vendee 
could  have  received  if  he  had  not  lost  them  by  reason  of  the  defects  in  the 
machine;  or,  if  the  work  was  done  by  others,  the  difference  between  what  it 
would  have  cost  him  to  do  the  work  and  what  he  paid  for  having  such  work 
done.  Carroll-Porter  Boiler  <fe  TVinA:  Co.  v.  CotumJtms  Mach.  Co.,  8  U.  S. 
App.  631  (8d  Cir.);  Dallas,  J.,  1893. 

IV.  RESCISSION.  24-29. 

24.  What  Amounts  to  Bescission.— Defendant  contracted  to  sell  to  plain- 
tiff a  quantity  of  ore,  to  be  delivered  in  seven  equal  parts  in  each  of  seven 
months  ;  plaintiff  was  to  pay  in  instalments  in  the  same  months,  and  if  he 
failed  to  ao  so,  defendant  should  have  the  right  to  cancel  the  contract  as  to 
fdl  ore  not  delivered  at  the  time  of  such  default.  Plaintiff  made  the  first 
three  payments,  but  defendant  delivered  less  than  the  amount  called  for  bv 
the  contract  during  such  three  montlis.  Plaintiff  failed  to  make  the  fourth 
payment,  and  defendant  refused  to  ship  more  ore  until  the  same  was  made. 
jHeld,  not  to  amount  to  an  absolute  rescission  of  the  contract.  Defendant 
may  treat  plaintiff^s  failure  to  pay  as  a  breach  of  the  contract,  justifying  de- 
fendant in  refusing  to  continue  such  deliveries,  and  giving  defendant  the 
right  to  claim  damages  for  such  breach.  Cherry  Valley  Iron  Works  v.  Flor- 
ence Iron  River  Co.,  22  U.  S.  App.  655  (6th  Cir.) ;  Severkns,  J.,  1894. 

25.  Befusal  by  Pnrohaser  to  Accept — Consequences.— When  the  pur- 
chaser elects  not  to  accept  the  property'  as  not  answering  the  warranty,  he 
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has  the  right  to  stand  upon  such  election.  There  is  no  duty  imposed  upon 
either  party  to  the  contract  thereafter  to  make  further  tests,  trials,  or  experi- 
ments to  see  whether  the  property  complies  with  the  warranty.  U.  S,  Sugar 
Refinery  v.  E.  P.  Allia  Co.,  9  U.  S.  App.  650  (7th  Cir.) ;  Baker,  J.,  1883. 

26.  When  it  is  too  Late  to  Bescind.— Wheie  the  vendee  retains  and  uses 
a  warranted  article  after  he  discovers  the  breach  of  warranty,  he  may  not 
thereafter  rescind  the  contract.  He  has  lost  his  right  to  rescind,  a  right 
which  may  even  be  lost  by  unreasonable  delay  in  asserting  it.  Clark  v. 
Wheeling  Steel  Works,  3  U.  S.  App.  858  (3d  Cir.)  ;  Wales,  J.,  1893. 

27.  Upon  DiscoTory  of  Fraud  One  may  Bescind  a  Sale.~When  a  pur- 
chaser acquires  knowledge  that  he  has  been  defrauded,  he  has  an  election 
of  legal  remedies, — he  may  keep  the  property  and  sue  for  damages,  or  he 
may  within  a  reasonable  time  after  he  has  acquired  knowledge  of  the  fraud 
repudiate  the  contract  and  demand  rescission.  These  remedies  are  not  con- 
current, but  inconsistent,  and  the  adoption  of  one  of  necessity  excludes  the 
other.  Mudsill  Mining  Co.  v.  Watrous,  23  U.  S.  App.  13  (6th  Cir.);  Lubton, 
J.,  1894. 

23.  Conduct  that  Amounts  to  Rescission.— ^Where  a  cargo  of  lumber 
which  was  to  be  sold  was  burned  in  the  seller^s  yard,  and  the  seller  notified 
the  purchaser  by  cable,  "  all  lumber  and  mill  burned  yesterday ;  cancel  all 
business,"  to  which  the  buyer  agreed  **  subject  to  immediate  return  of  ad- 
vances," and  the  seller  made  no  reply  as  to  such  return,  held,  seller^s  silence 
raised  a  presumption  that  he  agreed  to  the  return  of  the  advances  noade  on 
lumber.  Schreyer  v.  Kimball  Lumber  Co,,  13  U.  S.  App.  23  (5th  Cir.);  Par- 
dee, J.,  1893. 

29.  Liability  of  the  Party  Bescinding  Sale.— A.  bought  a  horse  from 
B.  giving  certain  notes  in  payment.  Before  the  notes  became  due  they 
were  negotiated  and  the  maker,  having  failed  in  business,  wrote  B.  offering 
to  return  the  horse.  He  subsequentlv  did  so  and  at  the  same  time  requested  a 
return  of  the  notes.  B.  accepted  the  horse  but  refused  the  return  of  the 
notes.  Hdd,  that  by  accepting  the  horse  B.  was  bound  to  return  the  notes, 
or  take  them  up ;  that  the  transaction  amounted  to  a  rescission  of  the  sale ; 
and  that  B.  must  indemnify  A.  for  his  costs  and  deliver  up  the  notes  for  can- 
cellation.   Pepper  v.  Taylor,  6  U.  S.  App.  503  (6th  Cir.);  JPer  Cur.,  1893. 

V.  STOPPAGE  IN  TRANSITU,  30-33. 

80.    Right  to  Stoppage  In  Transitu— When  and  How  Defeated.— 

Where  property  is  delivered  by  the  vendor  to  a  carrier,  consigned  to  the 
vendee,  and  the  vendee  becomes  insolvent  before  the  actual  possession  of  the 
goods,  the  vendor  may  exercise  his  right  of  stoppage  in  transitu.  The  right 
can  be  defeated,  where  there  is  no  special  legislation  on  the  subject,  only  by 
a  transfer  of  the  bill  of  lading.  McElicee  v.  Metropolitan  LuTnber  Co,,  37 
U.  S.  App.  266  (6th  Cir.) ;  LURTON,  J.,  1895. 

31.  Expires  when  the  Goods  have  been  Delivered.— Goods  were  sold 
to  A.,  to  be  delivered  in  San  Francisco,  and  had  been  left  at  the  custom-bouse 
by  the  carrier,  and  the  purchaser  had  gone  there  in  person  to  enter  them, 
and  a  bond  was  given  for  payment  of  the  duties,  and  the  goods  were  placed 
in  a  bonded  warehouse,  and  a  receipt  given  to  B.,  to  whom  A.  had  assigned 
the  bill  of  lading.  Held,  tlie  transit  had  ended  and  the  right  to  stop  in 
transitu  was  lost  when  the  goods  were  delivered.  Sheppard  v.  Neu^tt^  1 
TJ.  S.  App.  544  (9th  Cir.) ;  Ross,  J.,  1893. 


32.    The  Right  not  Defeated  by  the  Assignment  of  Bill  of 

Unindorsed. — ^The  assignment,  unindorsed,  of  a  bill  of  lading  drawn  to 
the  order  of  X.,  will  not  defeat  the  right  of  stoppage  in  transitu,  if  the 
goods  are  still  in  transit.    Same  Case. 

VI.  RIGHTS  AND  REJVIEDIES,  34-37. 

34.    Upon  Breach,  Buyer  should  Mitigate  liOss.—lf  the  vendor  refuse 
to  deliver  goods  sold,  it  is  the  duty  of  the  vendee  to  reduce  the  loss  as  far  as 
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possible  by  obtaining  them  elsewhere.  If  in  so  doing  he  must  for  any 
reason  buy  them  from  the  original  seller,  such  a  purchase  is  not  the  aban- 
donment of  the  original  contract  by  the  substitution  of  another.  Bovee^a 
Admrs.  v.  Porter,  23  U.  8.  App.  483  (6th  Cir.) ;  Lurton,  J.,  1894. 

35.  Party's  Bemedies  upon  Breach  of  Warrantv.— In  an  executory 
contract  for  the  sale  of  goods  of  a  perishable  nature,  li  there  is  an  express 
warranty,  or  if  the  circumstances  are  such  that  the  court  will  imply  a  war- 

E,  upon  a  breach  of  the  warranty  the  vendee  may  either  reject  the 
\  entirely,  or  retain  them  and  sue  the  vendor  for  damages.  English  v. 
ine  Commission  Co.,  15  U.  S.  App.  218  (9th  Cir.);  Hawlky,  J.,  1893. 

86.  Same.— CZarfc  v.  Wheeling  Steel  Works,  3  U.  S.  App.  358  (3d  Cir.) ;  Wales, 
J.,  1893. 

87.  Nature  and  Effect  of  the  Bight.— The  nature  and  effect  of  the  right 
to  stoppage  in  transitu  is  simply  to  restore  the  goods  to  the  possession  of  the 
vendor  so  as  to  enable  him  to  exercise  his  rights  as  an  unpaid  vendor,  and 
not  to  rescind  the  sale.  The  vendor  may  retake  possession  of  the  property, 
but  must  hold  it  till  the  expiration  of  the  credit,  so  as  to  be  able  to  deliver 
the  goods  on  payment  of  the  price :  for  up  to  that  time  the  vendee  has  the 
right  to  pay  tne  price  and  take  the  property.  This  right  to  retake  possession 
necessarily  implies  a  right  to  maintain  an  action  for  the  recovery  of  the 
property.    Sheppard  v.  Newhall,  7  U.  S.  App.  544  (9th  Cir.) ;  Ross,  J.,  1893. 

VII.  CONDITIONAL  SALES,  38-41. 

88.  Vendor  does  not  Lose  Title  by  Failure  to  Beoord  his  Beserra- 
tion  of  the  Same. — A  vendor  of  rolling  stock  to  a  railroad  company  does 
not,  under  the  laws  of  Georgia,  lose  his  reserved  title  to  cars  sold  on  condi- 
tion, because  of  failure  on  his  part  to  record  his  reservation  of  title,  as  against 
a  previous  mortgagee,  seeking  to  foreclose  a  mortgage  on  the  rolling  stock 
of  the  company  and  that  afterwards  acquired.  Central  Trust  Co,  of  N.  F. 
V.  Oroome  (i),  2  U.  S.  App.  95  (5th  Cir.) ;  Pardee,  J.,  1891. 

89.  The  Same. — ^Where  a  vendor  sold  rolling  stock  under  an  agreement  that  the 
title  should  remain  in  the  vendor  until  paid  for,  and  had  no  notice  of  any 
equities  existing  in  favor  of  the  bondholders  under  a  general  mortgage,  and 
the  contract  was  made  verbally,  prior  to  act  of  1889  of  Georgia  (Laws  Ga. 
1889,  p.  188),  outside  the  state,  and  after  the  passage  of  the  act  was  reduced 
to  writing,  the  title  of  the  vendor  was  not  affected  by  the  provisions  of  that 
act  requiring  such  sales  to  be  recorded.  Central  Trust  Co,  of  N.  Y.  v. 
Jackson  and  Woodin  Mfg,  Co.i  2  U.  S.  App.  120  (5th  Cir.);  Pardee,  J.,  1891. 

40.  Intervening  Bights  of  Persons.— In  a  suit  to  foreclose  a  railroad  mort- 
gage, an  intervener  claiming  title  to  the  rolling  stock  under  a  conditional 
sale  is  entitled  to  the  benefit  of  an^  increase  in  price  of  such  property,  since 
the  date  of  sale,  arid  must  be  paid  such  increase,  in  addition  to  the  sum 
otherwise  due,  in  order  that  the  receiver  may  retain  the  property.  Central 
Trust  Co.  of  N.  Y.  v.  Jackson  &  Sharp  Co.,  2  U.  S.  App.  113  (5th  Cir.); 
Pardee,  J.,  1891. 

41.  Entitled  to  Insurance. — ^Where  a  contract  of  sale  of  furniture  provides 
that  the  title  shall  remain  in  the  seller  until  the  price  is  paid,  and  the  furni- 
ture is  insured  for  his  benefit,  and  he  pays  the  premium,  he  is  entitled  to  the 
insurance  money  coming  from  the  loss.  Kortlander  v.  Elston,  6  U.  S.  App. 
288  (6th  Cir.);  Taft,  J.,  1892. 

SAIiOON. 

See :  Injunctions,  28. 

SALVAGE. 

See :  Admiralty,  8-24. 
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SALVOBS. 

See :  Admiralty,  8-9. 

SATISFACTION. 

See :  Acjoord  and  Satisfactiok. 
Judgment  and  Decrees,  48. 

SCHOOL  DISTKICT. 

See:  Municipal  Corporations,  70. 
Service  op  Process,  12. 
Statutes,  58. 

SCHOOL  LANDS. 

See :  Public  Lands,  57,  98, 149, 150. 

SCIRE  FACIAS,  WBIT  OF,  1. 

1.  Must  be  Verified,  when  Defendant  Denies.— When  a  defendant 
named  in  a  writ  of  scire  facias  by  way  of  defence  denies  its  all^ations,  the 
plaintiff  must  verify  the  same  pv  producing  the  records  and  nles,  unless 
they  have  been  lost  or  destroyed.  When  such  records  are  produced,  the 
judgment  should  not  be  reversed  merely  because  the  trial  court  permitted 
oral  evidence  to  be  introduced  which  was  merely  corroborative  of  facts 
already  sufficiently  proved  by  the  record.  Hunt  v.  United  States,  19  U.  S. 
App.  688  (8th  Cir.) ;  ThayeR,  J.,  1894. 

SEAL,  1. 

1.  What  is.  Depends  upon  Intention  of  Executant.— Whether  an 
instrument  is  under  seal  or  not  is  a  question  for  the  court  upon  inspection ; 
but  whether  a  mark  or  character  shaU  be  held  to  be  a  seal  depends  upon  the 
intention  of  the  executant,  as  shown  bv  the  paper.  Ja-eksonviUe,  Itaigporif 
BoMo  Ry.  <fc  Nav.  Co.  v.  Hooper,  160  U.'S.  514  ;  Shiras,  J.,  1896. 

SEAMEN. 
See :  Ships  and  Shipping,  85-89. 

SEAWOBTHINESS. 

See :  Evidencb,  82-98. 

Ships  and  Shippinq,  28-80. 

SECBETABY  OF  THE  INTEHIOB. 

See  :  Public  Lands,  4-8,  61. 

SECBETABY  OF  THE  TBEASUBY. 

See:  Duties,  34. 

United  States,  9. 

SECBETABY  OF  WAB. 

See :  Mandamus,  25. 

SECUBITY. 

See:  Admiralty,  51. 

Banks  and  Banking,  13. 
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SELF-DEFENCE. 

See:  Criminal  Law,  108-113. 
Evidence,  42. 
Master  and  Servant,  88. 
Trial,  132. 

SEIZUBE. 

See  :  Chattel  Mortgages,  14. 

BEIZUBES  AND  PRIZE  CAUSBB. 

See :  Admiralty,  60-^3. 

SENTENCE. 

See :  Criminal  Law,  114-128. 

SEFABABLE  CONTBOVEBSY. 

See :  Removal  of  Causes,  26-29. 

SEBVICE. 

See:  Salvage:  Admiralty,  10-11. 
Attachment,  1-2. 
Assumpsit.  3. 
By  Publication  :  Statutes,  30. 

SEBVICE  OF  FBOCESS,  16. 

See  also :  Corporations,  51. 

Judgments  and  Decrees,  28. 
Railroads,  43,  52. 

1.  Federal  CourtB  have  Power  to  Issue  Writs  of  Capias  Ad  Satis* 
fiunendum. — ^Under  the  provisions  of  Judiciary  Act  of  Sept.  24,  1789, 
1  Stat.  81,  c.  19,  which  remains  in  force  as  section  716  of  the  Rev.  Stat.,  the 
courts  of  the  United  States  liad  from  the  beginning  the  power  to  issue  the 
writ  of  oapiaa  ad  satisfaciendum ;  whatever  restriction  tnere  may  be  upon 
the  use  of  the  writ  must  be  found  directly  or  indirectly  in  the  Federal 
statutes.  Deimel  v.  Arnold;  Deimd  v.  Stroheim,  34  U.  S.  177  (7th  Cir.); 
Woods,  J.,  1895. 

2.  By  Publication— Twenty  Days  to  Answer.— The  act  of  Nov.  18, 
1873,  Laws  of  Washington  Territory,  p.  319,  as  amended  by  act  of  Nov.  12, 
1875,  Laws  of  1875,  p.  39,  provides  that  if  the  defendant  is  served  in  the 
county  in  which  the  action  is  brought,  twenty  days  are  allowed  to  answer. 
This  section  is  applicable  to  service  by  publication.  Jones  v.  Everett  Land 
Co.,  15  U.  S.  App.  512  (9th  Cir.) ;  McKenna,  J.,  1894. 

8.  Service  by  Publication.— The  decree  of  a  circuit  court  in  Kentucky 
recited  as  follows :  ^'  It  appearing  to  the  satisfaction  of  the  court  that  an 
order  of  publication  against  the  defendants  has  been  dul^  made  and  filed 
according  to  law,  the  court  doth  adjudge,  etc."  This  havuig  been  collater- 
ally questioned,  it  was  held,  that  under  anv  fair  and  reasonable  con- 
struction of  the  recital,  it  must  be  conceded  that  it  was  to  be  taken  as  an 
adjudication  of  two  facts,  first,  that  an  order  of  publication  had  been  made 
in  pursuance  of  the  statute,  and  second,  that  due  publication  of  that  order 
had  been  made,  and  the  evidence  thereof  filed.  Foster  v.  Oivens,  31  U.  S. 
App.  626  (6th  Cir.) ;  Taft,  J.,  1895. 

4.    Proof  of  Service  by  Publication  must  be  Beasonably  Construed. 

— ^While  it  is  true  that  to  affect  a  defendant  with  constructive  notice,  the 
plaintiff  should  be  held  to  a  strict  compliance  with  the  statute  authorizing 
such  publication,  yet  when  the  decree  founded  upon  such  order  of  publica- 
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tion  is  attacked  collaterally,  a  reasonable  and  rational  constraction  should 
be  given  to  the  evidence  showing  Uie  fact  of  publication.  Where  the  order 
of  publication  found  in  the  record  is  manifestly  the  copy  returned  into 
court  with  tiie  certificate  of  the  publisher  as  required  by  statute,  that  certifi- 
cate'is  statutory  evidence  of  the  fact  of  publication,  and  is  to  be  treated  as 
the  return  of  an  officer.    Same  CcLse. 

5.  Service  in  Another  State. — A  notice  served  in  another  state  upon  a 

person  alleged  to  be  a  stockholder  in  a  corporation  in  the  State  of  Missouri, 

but  who  had  never  resided  in  tliat  state,  is  an  insufficient  service ;  it  must 

be  personally  served  upon  him  within  the  territorial  jurisdiction  of  the  court 

by  w*hich  the  case  is  to  be  tried.     Wilson  v.  Seligman,  144  U.  S.  41 :  Gray,  J., 

1892. 

A  decree  of  divorce  obtained  by  a  wife  in  one  state  against  the  husband  domiciled  in  another 
state,  without  personal  summons  upon  him,  is  a  nullity  m  the  state  in  which  he  Hvea.  Harris  v. 
Harris,  115  N.  C.  588. 

6.  Process  does  not  Bun  Outside  the  State.— A  corporation,  a  citizen 
of  West  Vir^nia,  was  served  in  tliat  state  in  which  they  were  doing  busi- 
ness, in  a  suit  brought  in  Virginia.  The  Virginia  court  was  heid  to  have  no 
jurisdiction.  Bluefield  Water  Works  Imp,  Co.  v.  Sanders,  25  V.  S.  App.  TO 
(4th  Cir.) ;  Hughes,  J.,  18»4. 

7.  Irregular — How  Set  Aside. — If  the  service  of  a  summons  is  not  illegal 
but  is  merely  irregular,  and  the  irregularity  does  not  appear  upon  the  face 
of  the  return,  the  Federal  courts  wul  not  set  it  aside  on  motion,  but  the 
objection  must  be  raised  by  plea.  Union  Pacific  Ry.  Co.  v.  Novak,  15  U.  S. 
App.  400  (9th  Cir.) ;  Hawley,  J.,  1894. 

8.  InsnfOlcient  Service  b^  Waiting.—Service  of  citation  by  a  plaintiff  in 
error  upon  the  defendant  in  error  by  depositing  in  the  poet-office,  postage 
paid,  a  copy  of  the  same,  addressed  to  the  attorney  of  the  defendant  in  error 
at  his  place  of  abode,  is  an  insufficient  service.  Tripp  t.  Santa  Rosa  St.  Ry. 
Co.,  144  U.  S.  126  ;  Fuller,  C.  J.,  1892. 

9.  Defective  Service— How  to  Take  Advantage  of.— In  order  to  take 
advantage  of  defective  service  of  a  summons,  the  party  served  must  appear 
specially ;  if  he  fail  to  do  so,  he  subjects  himself  to  the  jurisdiction.  Ger- 
man Ins.  Co.  of  Freeporty  III.,  v.  FreaeridCf  19  U.  S.  App.  24  (8th  Cir.) ;  Cald- 
well, J.,  1893. 

10.  Upon  Foreign  Corporation.— New  York.— It  is  a  sufficient  service 
of  a  subpoena  in  New  York  upon  a  foreign  steamship  company  to  serve  it 
upon  its  financial  agent  who  is  the  head  of  a  firm  which  is  the  general  agent 
of  the  foreign  corporation.     In  re  Hohorst,  Petitioner,  150  U.  S.  653 ;  Gray,  J., 

1893. 

11.  Upon  Non-resident  Township  Officers.— The  fact  that  duly  qualified 
officers  of  a  township  live  outside  the  township  but  within  the  county  does 
not  necessarily  render  invalid  the  service  of  notice  or  process  upon  them  as 
officers  of  the  township.  Dempsey  v.  Tovmship  of  Oswego,  4  U.  S,  App.  416 
(8th  Cir.) ;  Sanborn,  J.,  1892. 

12.  Upon  Officer  of  School  District.— Where  a  statute  provides  for  service 
upon  a  school  district  by  leaving  the  summons  with  the  assessor  of  the  dis> 
trict,  and  a  subsequent  act  transfers  the  powers  and  duties  of  the  assessor 
upon  an  officer  called  "secretary,"  service  of  the  summons  up»on  such 
secretary  is  good  service  upon  the  school  district.  Board  of  Supervisors  v. 
Thompson,  22  U.  S.  App.  418  (6th  Cir.) ;  Taft,  J.,  1894. 

13.  On  Station  Agent  Binds  Receiver.— §  3  of  act  of  Congress  of  March 
3,  1887  (24  Stat.  552,  554),  places  receivers  of  a  railway  company  upon  the 
same  plane  with  the  company,  l)oth  as  respects  their  liability  to  be  sued  and 
as  reai>ects  the  mode  of  obtaining  service  upon  them.  Heiico  service  of  a 
copy  of  a  summons  on  a  station  agent,  which,  under  ^§  4979-4982  of  Mans- 
fielcVs  Digest,  is  good  service  on  the  railroad  companv,  is  good  service  on  the 
receiver.    Eddy  v.  Lafayette  {e),  4  U.  S.  App.  247  (8th'Cir.) ;  Thayer,  J.,  1892. 
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14.  Sufioienoy  of  Summons— Ind.  Ter.— The  practice  act  in  force  in  the 
Indian  Territory  (Mansfield's  Digest,  Ark.  Stat.,  c.  119)  does  not  require  the 
nature  of  the  cause  of  action  stated  in  the  complaint  to  be  set  forth  in  the 
summons.  Oulf^  Colorado^  and  Santa  Fi  Ry,  Co,  v.  James,  4  U.  S.  App.  19 
(8th  Cir.);  Nelson,  J.,  1891. 

16.  What  Appearance  is  not  Waiver  of  Objection  to  Frooess.— Where 
a  defendant  appeared  in  court  solely  for  tlie  purpose  of  moving  to  set  aside 
returns  of  process,  because  untrue  in  fact  and  not  obliging  defendant  to 
plead,  and  asked  judgment  of  the  court  whether  he  should  be  comneUed  to 
plead,  hdd,  that  such  an  appearance  in  the  action  did  not  waive  nis  right 
to  object  to  the  returns  of  service  of  process,  if  they  were  invalid.  N.  K, 
Fairoank  <Sb  Co.  v.  Cincinnati,  New  Orleans  <&  Texas  Pac.  Ry,  Co,,  9  U.  S. 
App.  213  (7th  Cir.);  Gresham,  J.  (Woods,  J.,  Dist.),  1892. 

16.  Witnesses  Exempt  from.^Juri8diction  was  obtained  by  service  of 
summons  upon  piurties  when  in  attendance  as  defendants  at  court  in  a  suit 
pending.  An  adjudication  that  the  Rhode  Island  statute  exempting  wit- 
nesses from  service  while  attending  court  does  not  apply  to  any  other  than 
witnesses,  cannot  be  attacked  collaterally.  Sipe  v.  uapweU,  16  U.  S.  App. 
7(^  (6th  Cir.);  Lubton,  J.,  1894. 

SET-OFF,  6. 

See  also :  Banks  and  Banking,  12. 
Foreclosure,  6. 
Marshaib,  12. 
National  Banks,  19. 

1.  DefitnltinK  Party  to  Contraot  may  not  Set  up.— When  a  contract  to 
convey  land  permits  the  purchaser  to  enter  and  occupy,  and  he  does  so  and 
makes  the  payments  prescribed  by  the  contract,  and  the  seller  fails  to  con- 
vey by  the  agreed  title,  the  seller  cannot,  in  an  action  by  the  purchaser  to- 
recover  back  the  purchase-money,  set  up  as  an  off-set  a  claim  for  the  rent  of 
the  land  during  the  buyer's  occupancy.  Ankeny  v.  dark,  148  U.  S.  845  ; 
Shiras,  J.,  1898. 

See  American  Nat.  Bank  v.  Klock,  68  Mo.  App.  848. 

2.  As  Applied  to  Insolvent's  and  Deoedent's  Estates.—The  allowance 
of  a  setK>ff  has  been  frequently  objected  to  in  the  dii»tribution  of  insolvents' 
assets  and  in  the  settlement  of  decedents*  estates ;  but  the  controlling  weight 
of  authority  has  established  the  doctrine  that,  in  the  absence  of  express  stat- 
utory prohibition,  a  set-off  of  a  debt  owing  to  the  defendant  will  be  allowed 
if  it  was  due  when  the  creditor's  right  attached,  whether  the  debt  sued  on 
was  due  at  the  same  time  or  matured  subsequently.  Yardley  v.  Cothier,  ft 
U.  S.  App.  207  (8d  Cir.);  Wales,  J.,  1892. 

8.  Of  Undue  Claim  against  Debt  to  Bank.—One  bank  loaned  another 
money  for  90  days  which  was  to  be  kept  on  deposit  by  the  lender  to  the  credit 
of  the  borrower.  A  part  of  the  money  had  been  drawn,  and  before  maturity 
of  the  note  the  lender  became  insolvent.  The  balance  of  deposit  could  faie 
offset  against  the  amount  due  on  the  note.  An  undue  claim  against  an 
insolvent  bank  may  be  offset  a^inst  a  debt  to  the  bank  where  both  have 
arisen  out  of  the  same  transaction.  Scott  v.  Armstrong ;  Farmers'  <fc  Mer. 
chants^  State  Bank  v.  Armstrong,  146  U.  8.  499 ;  Fctller,  C.  J.,  1892. 

All  obllffations  of  the  bank  prior  to  Insolvency  remain  unimpaired  in  the  hands  of  the  receiTer. 
FhiUer  ▼.  Yardiey,  02  F.  R.  &t8 ;  Fisher  v.  Simons,  64  F.  R.  8l8 ;  Chemical  N.  B.  ▼.  Armstrong,  S» 
F.  R.  «75;  EJmira  S.  B.  v.  Davis,  80  N.  Y.  Sup.  Ct.  868,  864 ;  Bell  v.  Hanover  N.  Bk.,  67  F.  R.  888 ; 
Adama  ▼.  Spokane  Drug  Co.,  57  F.  R.  880. 

4.  Coupons  Matxiring  Pendente  Lite.— Where  a  railway  company  brought 
an  action  to  recover  money  due  and  a  set-off  was  interposed,  including  cer- 
tain coupons,  some  of  which  had  matured  pendente  lite  and  others  after  the 
appointment  of  a  receiver,  under  the  code  of  West  Virginia,  the  coupons 
maturing  pendente  lite  may  be  set  off,  but  not  tho^e  maturing  after  the  ap- 
pointment of  the  receiver.  Wheeling  Bridge  A  Terminal  Ry.  Co,  v.  Coehr^ 
ran,  25  U.  S.  App.  806  (4th  Cir.);  Simonton,  J.,  18d6. 
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5.  Damages  for  Malicious  Froseoution,  against  Clfliin  for  Bent. — 
Damages  for  malicious  prosecution  cannot  be  set  off  or  recouped  in  an 
action  for  rent  and  for  use  and  occupation,  as  such  a  claim  does  not  present 
matters  immediately  connected  with  the  cause  of  action  for  rent  and  use 
and  occupation,  nor  constitute  an  equitable  defence  arising  out  of  the  same 
transaction.    Dietrich  v.  Ely,  24  U.  S.  App.  21  (7th  Cir.) ;  Jenkins,  J.,  1894. 

SETTIiEBS. 

See :  Public  Lands,  87. 

8HAWNEES. 

See :  Indians,  ia-14. 


See :  Cibcuit  Court  of  Appeaib,  61-57. 
Contempts,  5. 
District  Court,  8. 

SHIF'S  HUSBAND. 

See :  Admiraltt,  28. 

SHIPS  AND  SHTPPING,  269. 

See  also:  Carriers. 

L  OF  THE  USE  OF  THE  SHIP  BY  THE  OWNER,  1-40. 
A.  Carriaoe  for  Hire,  1-40. 
1.  Goods: 

(a.)  Affreightment,  1. 
(6.)  Liabilitt  of  Carrier,  2-22. 
(c.)  Liabilitt  of  Shipper,  2^-24^ 
(d.)  Demand  of  Freight,  26-27. 
(e.)  Seaworthiness,  28-30. 
(/.)  Deviation,  81. 
(a.)  Delivery,  32-84. 
{n.)  Dispatch  Money,  35-86. 
d.  Passengers,  37-40. 

n.  OF  THE  USE  OF  THE  SHIP  BY  OTHERS. 

A.  Charter  Parties,  41-83. 

1.  Construction  Generally,  41-69. 

2.  Breach,  80. 

B.  Liability  of  Charterer,  61-64. 

C.  Liability  of  Owner,  65-72. 

D.  Demurrage  and  Lay  Days,  73-83. 

m.  OF  THE  PERSONS  EMPLOYED  ABOARD  SHIP,  84-«3. 

A.  Master,  84. 

B.  Seamen,  85-89. 

C.  Pilots,  90-91. 

D.  Stevedores,  92. 

IV.  OF    LIGHT    MONEY,    CONSULAR    CERTIFICATES,    AND    WHARF 
DUES,  93-95. 

V.  RULES  OF  NAVIGATION,  96-163. 

A.  Generally,  96-114. 

B.  Lights,  115-120. 

C.  Speed  in  Fog,  121-127. 

D.  Duty  of  Approaching  Craft,  128-147. 

E.  Duty  of  Towing  Craft.  148-156. 

F.  Departure  from  the  Rules,  157-163. 

VI.  HYPOTHECATION  AND  BOTTOMRY,  164-168. 
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Vn.  OF  THE  LOSS  OF  SHIPS— LIABILITY  THEREFOR,  109-269. 

A.  Collision  Generally,  169-214. 

B.  Divided  Faxjlt— Joint  Liability,  215-219. 

C.  Negligence  op  Towing  Craft,  220-227. 

D.  Of  Evidence  and  the  Burden  of  Proof,  228-245. 

E.  Defences,  246-250. 

F.  The  Rules  as  to  Damages,  251-263. 
O.  General  Average,  264-268. 

H.  Loss  FROM  Concealed  Obstructions,  269. 

L  OF  THE  USE  OF  THE  SHIP  BY  THE  OWNER. 

A.  Carrlage  FOR  Hire. 

1.  Goods. 

(a.)  Affreightment  Contract,  1. 

1.  Contract  of  Hiring  or  of  Service  P— When  an  affreightment  contract 
stipulates  that  one  party  shall  provide  and  furnish,  whenever  called  on,  such 
vessels  as  might  be  required  by  the  q^her  party,  and  with  each  vessel  a  fire- 
man and  engineer,  at  a  certain  sum  per  diem,  and  so  to  have  the  management 
and  control  of  the  vessels,  and  the  second  party  actually  lias  exclusive  con- 
trol, the  contract  is  one  of  hiring  and  not  of  service,  and  the  second  party 
is  bound  to  pay  rent  until  the  vessels  are  returned,  whether  they  have  been 
in  actual  service  or  not.  U,  8.  v.  SJiea,  152  U.  S.  178 ;  Brewer,  J.  (Ful- 
ler, C.  J.,  Jackson,  J.,  Dist.),  1894. 

(6.)  Liability  of  Carreer,  2-22. 

2.  Allowance  for  Shortage. — No  allowance  for  shortage  was  made,  in  a 
case  where  the  contents  of  missine^  bags  of  sugar  had  been  put  into  new 
bags  by  seamen  and  had  actually  been  delivered.  Havermeyera  and  Elder 
Sugar  Refining  Co,  v.  Kerruish ;  Hdvermeyers  and  Elder  Sugar  Refining  Co, 
V.  Chumside,  1  U.  S.  App.  14  (2d  Cir.);  Per  Cur.,  1891. 

8.  Beoeipt  **  in  Good  Condition,"  Effbct  of.— The  burden  of  proof  is  on 
the  vessel  to  overcome  the  effect  of  the  acknowledgment  in  the  bills  of 
lading  of  the  reception  of  the  goods  on  board  **  in  good  order  and  condition,*' 
when  suit  is  brought  for  delivery  in  bad  condition.  Hie  Mascotte  (/),  1 U.  S. 
App.  251  (2d  Cir.);  Wallace,  J.,  1892. 

4.  Short  Delivery— Application  of  Payments.— Where,  on  delivery  of 
a  consignment  of  coffee,  the  consignee  refused  to  receive  certain  bags  as 
being  improperly  marked,  but  afterward  bought  them  of  the  company,  and 
claimed  the  ri^ht  to  apply  them  to  previous  claims  against  the  same 
company,  by  different  vessels,  and  libelled  this  vessel  for  its  claim,  it 
was  neld  that  the  ship  had  an  equitable  right  to  have  the  proceeds  of  the 
cargo  which  it  safely  brought  to  free  it  from  liability  for  short  delivery. 
The  Enchantress,  26  tJ.  S.  App.  144  ;  Shipman,  J.,  1894. 

5.  Proximate  Cause  of  Loss— Storm.— Where  a  loaded  vessel,  in  enter- 
ing a  harbor,  grounds  on  a  bar,  and,  before  she  can  be  removed,  a  storm 
drives  her  upon  some  shoals  so  that  the  services  of  salvors  for  the  vessel  and 
cargo  become  necessary,  the  grounding  is  the  remote  cause  and  the  storm 
the  proximate  cause  of  the  damages  sustained,  and  the  master  of  the  vessel 
is  not  liable  to  the  owner  of  the  cargo  for  the  amount  of  salvage  paid,  "  dan- 
gers of  the  sea  "  having  been  excepted  in  the  bill  of  lading.  The  R,  D,  Bib- 
ber, 8  U.  S.  App.  42  (4th  Cir.) ;  Hughes,  J.,  1892. 

See  The  GuUdhaU,  68  F.  R.  797. 

6.  Perils  of  the  Sea. — ^A  bill  of  lading  contained  the  clause  exempting  the 
steamship  from  liability  "  for  all  and  every  the  dangers  and  accidents  of  the 
seas  .  .  .  and  of  navigation  of  whatever  nature  or  kind.  The  cargo  was 
damaged  by  sea  water,  which,  during  the  voyage,  entered  the  hold  through 
a  hole  caused  by  the  giving  way  of  a  bolt  used  to  fasten  a  stanchion.  The 
ship  had  encountered  extremely  heavy  weather.    The  evidence  showed  that 
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the  stanchion  had  withstood  much  heavier  cargo  on  former  voyages,  and  no 
fault  in  the  original  construction  of  it  was  shown.  Held^  on  all  the  evidence, 
that  the  steamship's  crew  had  not  been  negligent,  and  that  the  loes  came 
fairly  within  the  exemption  clause  of  the  bill  of  lading.  Libel  dismissed. 
The  Exe,  14  U.  8.  App.  626  (2d  Cir.) ;  Waujlce,  J.,  1898. 

7.  Perils  of  the  Sea— Meaning  of.— The  term  *'  perils  of  the  sea**  has  a 
broader  signification  than  losses  or  injuries  **  by  the  act  of  God,*  and  includes 
calamities  not  caused  by  violence  or  a  convulsion  of  nature,  such  as  lightnine, 
flood,  or  tempest.  The  Majestic,  20  U.  S.  App.  503  (2d  Cir.) ;  Shipman,  «!., 
1894. 

8.  What  are  Perils  of  the  Sea. — A  steamship  delivered  her  cargo  in  New 
York  damaged  bv  water,  which  reached  it  through  a  water-closet  pipe  that 
had  been  gnawed  by  rats.  Held,  that  the  ship  was  responsible  for  the  whole 
damage  to  the  cargo,  less  such  portion  of  said  daniage  as  the  ship  was  able  to 
show  afiirmatively  to  have  been  done  by  sea  peril.  The  Euripides,  88  U.  S. 
App.  1  (2d  Cir.) ;  Lacombe,  J.,  1896. 

9.  Overoharge  of  Freight. — Tlie  charterers  having  sold  the  tonnage  of  a 
vessel  for  one  trip  at  a  rate  in  advance  of  that  stipulated  in  the  contract,  and 
the  master  of  the  vessel  having  collected  from  the  consignee  the  whole  of  the 
freight,  it  was  held  that,  as  its  collection  was  incidental  to  the  performance  of 
the  maritime  contract  sued  on,  it  might,  as  to  the  excess  of  the  charter  rate, 
be  regarded  as  an  overcharge  of  freight,  and  its  recovery  was  fully  within  the 
admiralty  jurisdiction  as  damages  for  breach  of  a  maritime  contract.  The 
Oregon,  The  Francis  Palms,  6  U.  S.  App.  581  (6th  Cir.);  Taft,  J.,  1893. 

10.  "  Freight  then  Pending."— Under  Rev.  Stat.,  §  4283,  the  liability  of  a 
shipowner  for  the  ** freight  then  pending''  extends  (1)  to  passage  money, 
and  (2)  to  freight  prepaid  at  the  port  of  departure.  The  Main  v.  WiUiamSj 
152  U.  8.  122 ;  Brown,  J.,  1894. 

11.  Loss  through  Prolongation  of  the  Voyage.— A  bill  of  lading  where- 
by a  steamship  owner  undertakes  to  deliver  live  cattle  at  a  foreign  port,  loss 
or  damage  from  delays,  steam-boilers  and  machinery,  or  defects  therein,  ex- 
cepted, does  not  exempt  him  from  liability  under  such  warranty  for  injury 
happening  to  the  cattle  through  an  unexpected  prolongation  of  the  voyage, 
in  consequence  of  a  breaking  of  the  shaft,  caused  by  a  latent  defect  in  it, 
which  existed  before  or  at  the  commencement  of  the  voyage.  For  every 
contract  for  the  carriage  of  goods  by  sea  there  is  a  warranty  on  the  part  of 
the  ship-owner  that  the  ship  is  seaworthy  and  that  he  used  his  best  em>rts  to 
make  her  so,  and  his  undertaking  is  not  discharged  because  the  want  of  fit- 
ness is  the  result  of  latent  defects.  The  CaJedonia,  157  U.  S.  124 ;  FuLLCR, 
C.  J.  (Brown,  Harlan,  Brewer,  JJ.,  Dist.),  1895. 

12.  Abandonment  of  Ship. — A  vessel  and  cargo  of  lumber  were  abandoned 
in  a  storm,  but  subsequently  towed  into  port.  The  evidence  did  not  show 
that  the  lr)ss  arose  either  from  unseaworthiness  of  the  vessel  or  negligence  on 
the  part  of  the  master  or  crew.  As  the  condition  in  which  the  vessel  was 
left  by  the  storm  justified  her  abandonment,  the  libel  was  dismissed.  The 
Calvin  8.  Edwards,  1  U.  S.  App.  178  (2d  Cir.);  Per  Cur.,  1892. 

13.  Doubt  aa  to  Cause  of  Iioss. — In  an  action  to  recover  for  injuries  to 
cargo,  if  there  is  doubt  as  to  whether  the  iniuries  resulted  from  the  n^U- 
gence  of  the  carrier  or  from  perils  of  the  sea,  tJiere  can  be  no  recovery.  The 
R.  D.  Bibber,  8  U.  S.  App.  42  (4th  Cir.);  Hughes,  J.,  1892. 

14.  Proof  of  Exemption. — ^Where  a  vessel  assumed  no  liability  for  damage 
occasioned  by  certam  causes,  as  inherent  defect  of  the  goods,  or  sweat  of  t£e 
vessel,  the  burden  of  proof  is  on  the  vessel  to  show  that  the  daniage  wiis 
done  by  causes  within  the  exception.  The  Beeche  Dene,  2  U.  S.  App.  682  (r.th 
Cir.);  McCORMICK,  J.,  1893. 

^^'  I?®'  Negligence  of  an  Agent.— Even  if  the  owner  of  a  vessel  is  charge- 
able under  the  statute  with  priority  or  knowledge  if  he  permits  a  ship  to  nil 
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from  the  home  port  without  proper  inspection,  yet  he  may  rest  this  duty 
upon  any  suitable  agent ;  and  having  done  this,  he  may  be  relieved  under  the 
statute  though  the  agent  has  been  negligent.  Quintan  v.  Pew^  5  U.  S.  App. 
382  (Ist  Cir.);  Putnam,  J.,  1893. 

It  was  the  intention  of  Congress  to  relieve  ship-owners  from  consequences  of  all  imputable  cul- 

e ability  by  reason  of  the  acts  of  their  agents,  servants,  or  of  third  persons,  but  not  to  curtail 
eir  responsibility  for  their  own  wilful  or  negligent  acts.    The  Republic,  61  F.  R.  112. 

16.  Injury  to  Cargo  from  Collision.— Where  the  cargo  of  a  vessel  has 
been  injured  in  a  collision,  compensation  therefor  may  be  awarded.  But 
such  an  award  cannot  be  based  upon  mere  speculation  as  to  the  amount  of 
the  loss  to  be  compensated  for.  77ie  Portland  and  the  State  of  California 
(5),  7  U.  S.  App.  652  (dth  Cir.);  Hanford,  J.,  1898. 

17.  Failure  to  Beshlp. — Where  part  of  the  cargo  after  the  loss  of  the  craft  was 
stored  in  such  a  manner  that  it  could  be  saved,  and  where  it  appears  that 
what  was  saved  was  not  promptly  reshipped,  whereby  it  became  a  total  loss, 
the  carrier  was  responsible  to  tne  shipper  for  such  loss,  although  the  shipment 
was  at  the  owner's  risk,  and  dangers  of  the  river  were  excepted.  Bixby  v. 
Deemar,  13  U.  S.  App.  243  (5th  Cir.) ;  McCormick,  J.,  1893. 

18.  Burden  of  Proof— Conversion.— Libellant  sued  to  recover  the  value  of 
a  portion  of  a  cargo  of  oats  laden  on  the  claimant's  canal-boat,  and  claimed 
to  have  been  converted  and  not  delivered.  Held,  that  on  the  evidence  libel- 
lant  had  not  made  out  his  case  by  preponderance  of  evidence,  and  that  the 
libel  was  properly  dismissed  by  the  District  Judge.  The  Daniel  Bums,  14 
U.  S.  App.  405  (2d  Cir.);  Per  Cur.,  1893. 

19.  Loss  by  One  neither  Passenger  nor  Emi)loye.— One  of  the  libel- 
lants  in  the  proceeding  against  a  steamer  for  causing  a  collision  with  a  pilot 
boat  was  neither  a  member  of  the  crew  nor  a  passenger  for  hire.  Held,  that 
such  passenger,  who  was  on  board  of  the  pilot  boat  at  the  invitation  of  her 
owner,  could  recover  from  the  steamship  for  the  loss  of  his  effects,  the 
negligent  navigation  of  the  steamship  being  the  sole  cause  of  the  catastrophe. 
La  Normandie  :  G'Stdlivan  v.  La  Compagnie  Gin^rale  Transatlantiguef  14 
U.  S.  App.  655  (2d  Cir.);  Lacombe,  J.,  1893. 

20.  Cargo  Destroyed  on  Wharf. — B. ,  the  agent  of  a  railroad  company,  acted 
also  as  the  agent  of  five  independent  boats  running  as  a  line  under  the  name 
of  the  Southern  Transportation  Co.,  and  connecting  with  the  railroad.  B. 
signed  two  bills  of  lading  for  certain  cotton,  in  one  of  w^hich  the  name  of  the 
boat  receiving  the  cotton  was  written  as  **  Sou.  Trans.  Co., "and  in  the  other 
left  blank.  The  cotton  was  burned  while  on  the  landing.  It  was  the  custom 
of  the  boats  for  the  first  one  that  came  along  to  take  any  freight  ready  for 
shipment,  but  there  was  no  other  evidence  that  this  cotton  was  to  be  shipped 
on  any  particular  boat.  In  a  proceeding  in  rem  against  the  Guiding  Star, 
the  first  boat  which  passed  after  the  cotton  was  placed  on  the  landing,  it  was 
held  that  B.  had  no  authority  to  create  a  lien  against  any  one  of  the  boats  ; 
that  the  bill  of  lading  in  which  the  name  of  the  receiving  boat  was  left 
blank  was^ot  conclusive  evidence  of  the  receipt  of  goods  under  the  Laws  of 
Mississippi  of  1886,  c.  37,  providing  that  a  bill  of  lading  acknowledging  the  re- 
ceipt of  cotton  shall  be  conclusive  evidence  in  the  hands  of  a  bona  fide  holder 
as  against  the  person  or  corporation  issuing  the  same,  that  the  cotton  has 
been  actually  received  for  transportation  ;  and  that  the  bill  of  lading  in 
which  the  carrier  was  designated  as  the  **  Sou.  Trans.  Co."  was  not  con- 
clusive evidence  a^inst  the  Guiding  Star  of  the  receipt  of  the  cotton  by  her, 
under  the  Mississippi  statute,  since  there  was  no  evidence  that  she  was 
meant  by  this  designation  :  and  that  under  the  general  admiralty  laws  no 
lien  for  damage  to  the  goods  was  created  against  the  Guiding  Star.  The 
•Guiding  Star,  22  U.  S.  App.  344  (6th Cir.) ;  Barr,  J.,  1894. 

21.  Improper  Stowage. — A  shipper  of  cargo  is  not  necessarily  barred  from 
recovery  for  damage  to  cargo  because  it  was  stowed  by  his  own  stevedore ; 
if  the  stowing  is  improperly  dohe,  the  freighter  is  responsible,  but  if  damage 
results  from  the  designation  by  the  master  of  improper  places  for  the  stow- 
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age  of  the  several  paroels  of  cargo,  since  the  stevedore  must  accept  the 
places  designated,  the  ship  is  responsible.  The  Thames^  8  U.  S.  App.  5b0 
(4th  Cir.);  Uuohbs,  J.,  1894. 

22.  For  Throwing  Cattle  Overboard.— During  a  severe  storm  at  sea  the 
master,  in  apprehension  for  the  safety  of  the  vessel,  threw  overboard  a  lai^ge 
number  of  cattle,  some  of  them  fatally  maimed  but  many  of  them  uninjured. 
Heldj  that  such  action  by  the  master  and  crew  was  not  occasioned  by  an 
accident  of  navigation  ;  that  the  non-deliverv  of  the  sound  cattle  was  not 
caused  by  a  peril  of  the  sea,  or  the  accidents  of  navigation,  or  circumstances 
properly  incident  to  navigation.  Braver  t.  Campania  de  Navegacion  La 
ilecha,  35  U.  S.  App.  44  (2d  Cir.) ;  Shiphan,  J.,  1895. 

(c.)  Liability  op  Shipper,  23-24. 

28.  For  Freight. — Where  a  general  contract  for  the  sliipment  of  cattle  pro- 
vided that  the  freight  was  payable  on  the  number  shipped  whether  delivered 
alive  or  not  delivered  at  all,  and  was  payable  at  the  point  of  destination  on 
arrival  of  the  steamship,  heldy  that  the  shippers  were  liable  for  the  freight 
although  the  vessel  was  lost.  Myers  v.  Tne  Steamship  Queensmcre^  Zx2.,  8 
U.  S.  App.  287  (4th  Cir.) ;  Hughes,  J.,  1893. 

24.  Entitled  to  Gross  Freu^ht,  in  Case  of  Delay.— Where  the  time  lost 
by  a  vessel  by  delav  chargeable  to  her  charterers  is  equal  to  the  time  n«;es- 
sary  to  complete  her  voyage,  she  may  properly  be  allowed  her  stipulated 
freight  for  the  voyage  :  but  not  such  freight  ana  the  expenses  of  her  deten- 
tion m  addition.  Wood  v.  Hubbard,  17  U.  S.  App.  632  (8d  Cir.) ;  Grsen,  J., 
1894. 

(d.)  Demand  of  Freight,  25-27. 

25.  When  Ship-owner  may  Demand  Freight.~A  sliip-owner  is  not 
entitled  to  freight  until  he  has  unloaded  the  cargo  and  placed  it  in  such  a 
position  that  the  consignee  may  examine  it  and  have  it  delivered.  Five 
Hundred  and  Five  Thousand  Feet  of  Lumber,  24  U.  8.  App.  509  (7th  Cir.) ; 

'Baker,  J.,  1894. 

26.  Carrier  may  Hold  Cargo  for  Freight.— A  common  carrier  by  water 
may  hold  the  cargo  for  freight  due  thereon.  In  some  cases  he  can  claim 
a  ratable  freight.  The  entire  cargo  must  be  delivered  before  the  freight  is 
payable.    Same  Case, 

27.  Demand  of,  Before  Discharge  of  Cargo.— Tliough  it  is  unusual  to 
demand  payment  of  freight  before  the  discharge  of  a  cargo  and  before  op- 

Sortunity  to  inspect,  under  some  circumstances  the  carrier  is  justified  in  so 
emanding  it.    The  Ira  B,  Ellems,  2  U.  S.  App.  242  (oth  Cir.);  Locke,  J., 
1892. 

(e.)  Seaworthiness,  28-30. 

28.  Exception  in  Charter-party.— The  exception  in  a  charter-party  as  to 
dangers  of  the  seas  and  navigation  is  not  applicable  to  the  perils  and  dangers 
which  arise  from  a  breach  of  the  ship-owner's  obligation.  Bounring  t.  Tht- 
baud,  11  U.  S.  App.  648  (3d  Cir.);  Wallace,  J.,  1892. 

• 

29.  What  is  Seaworthiness. — ^When  a  well-known  article  of  commerce  is 
taken  on  board  ship  and  carried  on  a  voyage,  the  seaworthiness  of  the  ship 
for  taking  charge  of  that  article  is*  guaranteed,  seaworthiness  being  that 
quality  which  fits  a  ship  for  carrying  safely  the  particular  cargo  which  it 
takes  on  board  on  the  voyage  for  which  it  is  destined.  The  Thjames,  8  U.  S. 
App.  580  (4th  Cir.);  HUOHES,  J.,  1894. 

80.  Latent  Defect  Defined. — ^A  defect  in  a  vessel  in  order  to  be  latent  must 
have  been  non-discoverable  at  the  time  of  the  shipment.  The  Carib  Prince^ 
35  U.  S.  App.  390  (2d  Cir.):  Shipman,  J.,  1895. 

(f.)  Deviation,  31. 

81.  What  Exoiises.— A  clause  in  a  bill  of  lading  ^ving  liberty  "  to  tow  and 
assist  vessels  in  all  situations,"  authorizes  her,  if,  m  the  course  of  the  voyage. 
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she  falls  in  with  another  ship  in  distress,  to  go  to  the  latter*s  assistance,  and 
tow  her  to  a  place  of  safety.  The  WeUa  Ctty,  26  U.  S.  App.  76  (2d  Cir.); 
Wallace,  J.,  1894. 

(g,)  Deuvbrt,  32-84. 

83.  **  The  Whole  Vessel.''— Under  the  terms  of  a  charter-party,  the  whole 
cargo  capacity  of  a  vessel  for  a  specified  voyage  was  engaged.  Held,  that 
the  master  had  no  right,  without  the  permission  of  the  charterer,  express  or 
implied,  to  use  the  vessel  upon  any  part  of  the  voyage  for  carrving  a  cargo 
for  a  third  person.  Having  done  so  and  insured  freight,  the  ubeUant  be* 
came  entitled  thereto.  The  Port  Adelaide,  26  U.  S.  App.  141  (2d  Cir.); 
Feb  Cur.,  1894. 

33.  Aooordin^  to  Custom  and  Usage.— A  custom  prevailing  amone 
trans- Atlantic  lines  providing  that  an^  company  may  use  another's  wharf,  if 
its  own  be  found  blocked,  for  the  delivery  of  goods  is  not  a  deviation  but  a 
reasonable  custom ;  and  placing  eoods  on  such  wharf  will  terminate  its  lia- 
bility as  a  common  carrier,  even  though  no  notice  be  given  to  the  consignees, 
as  it  is  a  delivery  according  to  the  custom  and  usage  of  the  port.  Constable 
V,  National  Steamship  Co.,  154  U.  S.  51 ;  Bbown,  J.  (Jackson,  Field, 
Qbat,  JJ.,  Dist.),  1894. 


84.  Usage  as  Modifying. — Where  it  was  shown  that  the  customary  plaoe 
of  delivery  of  car^pes  of  tea  in  bulk  was  in  the  tea  district,  on  the  New  York 
side  of  the  E^t  River,  it  was  held  that  this  usage  did  not  compel  a  delivery 
at  that  point  when  the  tea  constituted  only  a  minor  portion  of  the  cargo, 
and  where  the  consignees  of  the  larger  portion  wished  delivery  elsewhere. 
The  Mascotte  {g),  1  U.  S.  App.  258  (2d  Cir.);  Wallace,  J.,  1892. 

{h.)  Dispatch  Money,  85-86. 

85.  What  is. — Dispatch  money  is  paid  for  g:etting  a  ship  clear  of  her  cargo 
sooner  than  the  cnarter-party  calls  for.  It  is  the  price  paid  for  not  keeping 
the  ship  as  long  as  the  shipper  is  entitled  to  keep  her,  being  in  the  nature  or 
a  premium  for  loading  and  unloading  the  cargo  in  less  than  the  allowed 
time  so  that  the  ship  c^n  make  more  frequent  voyages  and  earn  more  freight. 
Eamshaw  v.  McHoee,  17  U.  S.  App.  119  (3d  Cir.);  Wales,  J.,  1893. 

86.  Who  May  Claim.— An  agreement  to  sell  a  cargo  of  iron  ore,  by  which 
the  buyer  is  to  pay,  as  part  of  the  price,  freight  at  the  rate  specified  in  the 
bill  of  lading,  does  not  entitle  him  to  the  benefit  of  dispatch  money  allowed 
by  the  charter-party  for  quick  loading,  though  the  statement  of  the  amoimt 
of  freight  in  the  bill  of  lading  is  followed  by  the  clause  ^*  all  other  conditions 
as  per  charter-party."  Pottsville  Iron  A  Steel  Co.  v.  Aecheraon,  17  U.  S. 
App.  181  (3d  Cir.);  AcHESON,  J.,  1893. 

2.  Passenoebs,  37-40. 

87.  I«iability  for  Death  of. — ^When  the  collision  of  two  vessels  causes  great 

Sain  and  suffering  to  a  passenger  on  one  of  them,  followed  so  closely  by 
eath  as  to  be  substantially  contemporaneous  with  it,  a  libel  in  rem,  where 
the  right  of  action  exists  under  a  state  statute,  will  not  lie  for  those  injuries 
as  distinguished  from  death  as  a  cause  of  action.    The  Coreair,  145  U.  S. 
385;  Brown,  J.,  1892. 
See  Cheatham  ▼.  Red  River  Line,  66  F.  R.  9B0. 

88.  Number  of.  Allowed.— Action  was  brought  to  recover  the  statutory 
penalty  for  overcrowding  a  steamer.  The  court  below  found  against  the 
vessel.  Upon  a  hearing  and  the  introduction  of  further  evidence  this  judg- 
ment was  reversed,  as  it  did  not  appear  that  more  than  the  lawful  number 
had  been  carried.  The  Columbia,  1  U.  S.  App.  147  (2d  Cir.);  Lacombe,  J., 
1892. 

89.  lamitation  of  Liability  for  Loss  of  Baggage  of.— In  England  and  in 
the  United  States  it  is  competent  for  carriers  of  passengers,  by  specific  regu- 
lations distinctly  brought  to  the  knowledge  of  the  passenger,  reasonable 
in  their  character,  and  not  inconsistent  with  any  statute  or  their  duty  to  the 
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public,  to  protect  themselves  against  liability,  as  insurers,  for  baggage 
not  exceeding  a  fixed  amount  in  value,  except  upon  additional  compen- 
sation, proportioned  to  the  risk.  ITie  Majestic,  20  U.  S.  App.  503  (2d  Cir.); 
Shipman,  J.,  1894. 

See  Calderon  v.  Atlas  SS.  Ck>.,  64  F.  R.  875,  STB. 

40.  Passenger's  Assent  to  Such  Limitation.— Attempts  by  '*  indirection  ** 
to  obtain  an  assent  to  exemptions  from  common-law  liability  for  the  negli- 
gent loss  or  injury  of  a  passenger's  baggage  will  not  receive  the  favor  of  the 
courts,  luiless  the  attempt  is  positively  sanctioned  by  the  passenger.  The 
Majestic,  20  U.  S.  App.  503  (2d  Cir.) ;  Shipman,  J.,  1894. 

n.  OF  THE  USE  OF  THE  SHIP  BY  OTHERS. 
A.  Charter-parties. 

1.  Construction  Generaixy. 

41.  What  Constitutes  a  Charter-party.— A  vessel  was  chartered  to  take 
lumber  to  Africa.  An  instnmient  purporting  to  be  a  charter-party  was 
drawn  up,  and  signed  by  the  agents  of  ship-owners  and  purchaser  on 
the  lumber,  stating  the  rate  of  freight  to  be  $16.50  per  thousand  feet.  Of 
the  same  day  the  sellers  of  the  cargo  signed  a  document  by  which  the  same 
vessel  was  chartered  to  E. ,  the  agent  of  its  owners,  and  in  this  paper  agreed, 
in  consideration  of  his  making  a  charter-party  with  the  purcha^ier's  agent  at 
$16.50  per  thousand  feet,  to  pay  said  E.  the  difference  between  the  amount  of 
freight  collected  by  the  vessel  at  Africa  and  $5,900,  the  amount  of  the  charter. 
Held,  that  the  latter  instrument  was  a  charter  which,  by  reference  to  the 
other  instrument,  embodied  and  adopted  all  the  terms  and  conditions  con- 
tained therein,  saving  the  matter  of  freight.  James  v.  Brophy,  33  U.  S. 
App.  330  (1st  Cir.) ;  Webb,  J.,  1895. 

42.  What  is  a  Maritime  Contract.— A  contract  for  the  winter  storage  of 
cargo  in  a  vessel  after  reaching  her  destination  is  not  maritime  in  its  nature. 
A  maritime  contract  must  relate  to  navigation  and  to  maritime  employment ; 
it  must  be  one  of  navigation  and  commerce  on  navigable  watera.  Tlie 
Richard  Winsloiv,  34  U.  S.  App.  542  (7th  Cir.);  Jenkins,  J.,  1896. 

48.  What  is  Maritime  Contract.— Every  loan,  whether  of  credit  or  of 
money,  to  assist  a  vessel  on  her  voyage  and  on  the  pledge  of  her  freights,  is 
presumably  a  maritime  loan,  and  marine  hypothecations  fall  under  the 
denomination  of  maritime  contracts.  Tfie  Advance  {S\  38  U.  S.  App.  344  (2d 
Cir.);  Shipman,  J.,  1896. 

See  al8o  The  Advance,  etc.,  88  U.  S.  App.  406  (8d  Cir.)  ;  Shipmav,  J.,  18K. 

44.  Construction  of. — A  charter  party  read :  ''  The  said  party  of  the  second 
X)art  doth  engage  to  pay  .  .  •  for  the  use  of  the  vessel  .  .  .  at  the  rate  of  $6.25 
per  ton  ...  In  case  of  shortage  she  receives  on  all  short  of  400  tons  down  to 
350  tons,  |3.12i,  and  for  all  less  than  350  tons,  full  rates."  Held,  the  foil 
cargo  was  400  tons,  w^ith  pay  at  |6.25  per  ton  for  350  tons,  and  #3.12^  for  50 
tons.     Tlie  Ira  B.  Ellems,  2  U.  S.  App.  242  (5th  Cir.) ;  Locke,  J.,  1892. 

45.  Terms  of,  are  Controlling.- Where  the  contract  is  fully  expressed  in 
the  charter-party  and  the  evidence  shows  that  there  was  no  intention  to 
modify  the  contract  through  the  use  of  a  printed  form  of  bill  of  lading 
which  contained  the  so-called  **  flag  clause,  the  case  is  controlled  by  the 
law  of  the  United  States.  Tlie  Energia  and  Wild  Pigeon,  35  U.  S.  App.  6  C^ 
Cir.);  Lacombe,  J.,  1895. 

46.  Warranty  in,  Construed.— A  charter-party  was  entered  into  by  the 
agents  of  a  steamship  and  certain  fruit  merchants.  The  ship  was  warranted 
to  make  a  certain  speed,  which  was  not  accomplished,  and  damage  to  the 
cargo  resulted.  Held,  that  the  warranty  of  speed  had  reference  to  the  adi^>- 
tability  of  the  ship  for  carrying  fruit,  and  that  the  plaintiff  should  recover. 
The  Ceres,  38  U.  S.  App.  441  (2d  Cir.) ;  Shipman,  J.,  1896. 
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47.  Dispute  as  to  Terms — ^Waiver. — ^Where  there  had  been  a  dispute  over 
certain  terms  of  the  charter-party  and  the  owner  delivered  the  vessel  to  the 
charterer,  such  delivery  was  in  legal  effect  an  adoption  of  the  charter-party 
in  all  respects  by  the  owner.  Campania  Bilbaina  De  Nav,  De  Bilbao  v. 
Spanishr American  L.  &  P.  Co.,  146  U.  S.  488 ;  Blatchford,  J.,  1892. 

Serrioe  of  Teasel  is  coasideration  for  hire.    Freights  of  the  Kate,  68  F.  B.  788. 

48.  Guarantee  of  Fitness  for  the  Voyage.— When  it  is  agreed  by  a  charter- 
party,  on  the  part  of  the  vessel,  that  she  shall  be  tight,  staunch,  strong,  and 
in  every  way  fitted  for  the  voyage,  the  owner  is  bound  to  see  that  the  vessel 
is  seaworthy  and  suitable  for  the  service  on  which  she  is  to  be  employed, 
and  he  is  not  excused  b^  the  fact  that  a  defect  is  latent  and  unknown  to 
him ;  but  no  obligation  in  that  respect  rests  upon  the  owner  of  the  cargo. 
The  Edwin  L  Morrison,  153  U.  S.  199 ;  Fuller,  C.  J.,  1894. 

"•  Due  diligence  "  requires  a  carefulness  of  inspection  and  re];>air  proportionate  to  the  danger. 
The  MUlle  R.  Bohannon,  64  F.  R.  884 ;  The  Sintram,  64  F.  R.  885. 

49.  Construction  of— Quarantine  Bestraint.— A  charter-party  provided 
that  if  a  steamer  should  not  arrive  at  the  loading  port  on  a  certain  day  the 
charterers  had  the  option  of  cancelling  the  contract.  The  steamer  was 
unable  to  reach  the  loading  port  on  that  certain  day,  October  1st,  owing  to 
quarantine  regulations,  but  she  could  have  reached  the  port  on  Not.  1st. 
She  was,  however,  sent  on  an  ad  interim  voyage,  which  kept  her  till  Decem- 
ber 19.  Hdd,  that  she  did  not  report  within  a  reasonable  time,  and  was 
liable  for  damages :  the  difference  between  the  rate  of  freight  at  the  loading 
port  on  Nov.  1st  and  the  charter  rate.  Waterbury  v.  Street,  8  U.  S.  App.  147 
{M  Cir.);  Green,  J.,  1892 ;  Street  v.  Waterbury,  3  U.  S.  App.  147  (3d  Cir.); 
Oreen,  J.,  1892. 

50.  Quarantine  Regulations— ^' Bestraint  of  Princes."— The  charter 

Sarty  of  a  steamship  provided  that  she  should  be  at  Charleston  by  the  Ist  of 
October  to  take  cargo.  **  restraint  of  princes  or  rulers  and  people  excepted. 
She  was  prevented  from  beine  there  on  the  1st  of  October  by  reason  of 
quarantine  regulations.  Held,  that  while  she  was  excused  under  the  charter- 
party  from  being  there  on  Oct.  1st,  she  was  bound  to  be  at  Charleston  on  the 
1st  of  November  when,  as  was  known  to  her  owners,  the  quarantine  would 
be  raised.    Sam^  Case. 

51.  IiOoal  Rules. — ^The  rules  of  the  Philadelphia  Maritime  Exchange  are  not 
to  be  imported  into  a  charter  party  made  in  the  City  of  New  York  for  the 
employment  of  a  British  vessel,  when  the  charter-party  itself  makes  no  refer- 
ence to  them.  Oill  <St  Fisher,  Limited,  v.  Browne,  3  U.  S.  App.  833  (8d  Cir.) ; 
ACHESON,  J.,  1892. 

52.  "Lay  Days •*—" Beady  for  Cargo."— A  provision  in  a  charter-party 
that  the  vesseFs  running  lay  days  were  not  to  commence  before  January  1, 
1892,  followed  by  the  provision  that  charterers  were  to  have  the  option  of 
cancelling  the  charter  if  the  steamer  were  not  ready  for  cargo  on  or  before 
January  31st,  1892,  at  the  loading  port,  held,  not  to  be  construed  as  an  agree- 
ment that  the  vessel  should  be  at  her  loading  port  by  January  Ist,  1892,  as 
the  charter-party  did  not  designate  any  date  for  starting  on  her  voyage ;  and 
even  if  the  1st  of  January  fell  on  a  Sunday,  and  the  vessel  arrived  in  port  on 
that  day,  but,  owing  to  the  Sabbath,  loading  could  not  be  begun  till  the  next 
day,  she  still  was  "ready  for  cargo"  in  time.  Gill  <fc  Fisher,  Limited,  v. 
Browne,  3  U.  S.  App.  333  (3d  Cir.) ;  Acheson,  J.,  1892. 

53.  Towine  Other  Vessels.— The  provisions  of  a  charter-party  that  the 
vessel  shall  make  as  many  trips  as  possible  cannot  be  construed  to  allow  them 
to  tow  other  vessels,  thus  causing  aelay ,  because  of  a  custom  for  such  vessels 
to  tow  additional  vessels,  where  they  do  not  always  engage  in  such  additional 
towing.  Hie  Oregon,  The  Francis  jptiZww,  6  U.  S.  App.  581  (6th  Cir.) ;  Taft, 
J.,  1893. 

54.  "  Intake  Weight.*' — Parties  to  a  charter-party  for  transportation  of  sugar 
used  a  printed  form :  "  The  freight  to  be  paid  on  unloading  and  right  delivery 
of  cargo  of  sugar  at  and  after  the  rate  of  nine  shillings  per  ton  of  twenty 
hundred-weight  delivered."    The  word  **  delivered  '*  was  stricken  out  before 


662  SHIPS  AND  SHIPPING,  H. 

the  execution  of  the  charter  party,  and  the  words  **  on  intake  weifi:ht "  were 
written  in  its  place.  Held,  tnat  the  freight  was  payable  on  the  wiiole  cai^ 
taken  aboard,  although  part  of  it  was  damaged  without  the  ship's  fault  by  an 
excepted  peril  and  sold  on  the  voyage.  One  Thousand  Bags  of  Sugary  3  U .  S. 
App.  866  (3d  Cir.) ;  Wales,  J.,  1893. 

65*  Loss  to  Cargo  f^m  Delay.— The  steamship  C.  was  chartered  by  H.  & 
Co.,  importers  of  bananas.  By  the  charter-party  the  steamer  was  exempt 
from  liability  for  losses  to  cargo  from  '*  all  dangers  and  accidents  of  the  sea, 
rivers,  machinery,  boilers,  and  steam  navigation. **  An  accident  to  the 
machinery  on  the  outward  voyage  delayed  the  vessel  three  days.  Bananas 
had  been  cut  for  the  day  the  vessel  was  expected  to  arrive,  and  were  of  little 
value  when  they  reached  their  destination.  A  libel  was  filed  for  the  freight 
and  a  counts  hbel  for  the  injury  to  the  bananas.  Heldf  that  tbe  steamer 
was  entitled  to  recover  freight,  but  H.  &  Co.  could  not  recover  for  the  dam- 
e^es  to  the  bananas,  since  the  delay  of  the  vessel  was  provided  for  in  the 
charter-party,  and  getting  the  bananas  ready  before  the  arrival  of  the  ve»el 
was  contrary  to  the  custom  in  that  trade,  was  imprudent,  and  the  real  cause 
of  their  injury.  Nine  Thousand  Bunches  of  Bananas,  The  Curlew,  8  U.  S. 
App.  405  (4th  Cir.) ;  Huqhes,  J.,  1893. 

66.  Ambiguity  in  Contract.— Very  clear  and  positive  evidence  of  con- 
trolling custom,  or  of  practical  construction  by  the  parties,  or  of  failure  bv 
them  to  express  their  true  intent  in  the  document  that  they  had  signed, 
would  be  required  to  convince  the  court  that  a  written  instrument  plainly 
expressed  is  really  ambiguous,  and  to  resolve  that  ambiguity  in  favor  of  the 
party  who  prepared  it.  Ma^ Andrews  y,  Mignano,  14  U.  S.  App.  10  (3d  Cir.); 
Lacombb,  J,,  1898. 

57.  Construed  against  Charterers.— Where  a  charter-part^  is  prepared  by 
the  chfui^erers,  and  contains  a  clause  manifestly  inserted  tor  tneirbenefit> 
ambiguities,  if  any  there  are  in  its  phrasing,  should  be  resolved  against  them. 
Same  Case, 

68.  **  With  Customary  Dispatoh."— A  charter-parj^  provided  that  a  steam- 
ship was  to  discharge  **  with  customary  dispatch.  The  consignees,  owing  to 
a  custom  prevailing  in  their  trade,  the  fruit  trade,  could  not  sell  the  caigo  in 
the  ordinary  way  to  consumers  until  other  goods  had  been  first  sold.  Seid^ 
that  such  a  custom  was  not  sufficient  to  warrant  turning  the  ship  into  a 
temporary  warehouse  until  a  market  could  be  found  for  the  goods.  Such  a 
custom,  being  concerned  not  with  the  business  of  discharging  but  with  the 
business  of  selling,  and  not  creating  any  impediment  to  a  discharge  with  dis- 
patch which  the  charterers  could  not  have  overcome  by  the  use  of  mere 
ordinary  diligence,  is  not  imported  into  a  contract  of  affreightment  bv  the 
phrase  **  customary  dispatch  m  discharging."  Thirtif-Pive  Thousand  boaces 
of  Oranges  and  Lemons,  14  U.  S.  App.  563  (2d  Cir.);  Laoombe,  J.,  180i3. 

59.  Employment  of  Stevedores.— A  charter-party  provided  **  tlie  ve^el  to 
employ  stevedore  satisfactory  to  charterers,  but  (if  appointed  by  them)  the 
charge  not  to  exceed  that  current  at  the  time,  ana  to  be  stowed  under 
captain's  direction  and  supervision."  The  master  employed  a  stevedore  to 
load  the  vessel,  but  the  charterers  chose  their  own  stevedores.  The  master 
refused  to  accept  the  latter,  and  the  result  was  a  controversy  delaying  the 
ship  for  a  month,  during  which  time  the  price  of  wheat  (cargo  to  be  taken) 
declined.  The  charterers  filed  their  libel  to  recover  damages  sustained  by 
reason  of  the  decline  in  value  of  the  cargo.  Held,  that  under  the  terms  of 
the  charter-party  the  charterers  were  entitled  not  only  to  have  a  stevedore 
agreeable  to  themselves  appointed,  but  also  to  appoint  a  stevedore  themselves 
if  they  desired,  and  that  they  were  entitled  to  recover  damages.  The  Aler- 
ander  Gibson,  15  U.  S.  App.  155  (9th  Cir.);  Morrow,  J.,  1898. 

2.  Breach,  60. 

60.  Measure  of  Damages  for.— The  measure  of  damages  for  breach  by  a 
vessel  of  a  contract  to  transport  freight  is  the  difference  between  the  con- 
tract and  the  actual  price  oi  freight  paid.  The  Oregon,  Hie  Francis  F^lms, 
6  U.  S.  App.  581  (6th  Cir.);  Taft,  J.,  1893. 
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(&.)  LiABiuTY  OF  Charterer,  61-64. 

61.  'For  Delay  in  Unloading. — The  evidence  in  the  case  showed  that  delay 
was  caused  by  the  ship's  endeavoring  to  separate  different  lots  of  goods  con- 
signed to  the  same  consignee,  and  that  no  such  instructions  were  given  by 
the  charterer.  Held,  charterer  not  liable  for  such  delay.  Seager  v.  New  York 
and  Cuba  MaU  Steamship  Co,,  14  U.  S.  App.  852  (2d  Cir.) ;  Per  Cur.,  18»3. 

62.  For  Contract  made  by  Charterer. — A  vessel  is  liable  upon  a  contract 
of  affreightment,  even  though  such  contract  is  made  by  a  charterer.  The 
Alert,  26 U.  S.  App.  63  (2d  Cir.);  Shipman,  J.,  1894. 

63.  Delay  in  Furnishing  Cargo. — Unless  the  charter-partv  or  usage  of  the 
port  provides  that  the  vessel  shall  engage  the  stevedore  of  the  charterer,  the 
vessel  may  employ  its  own  stevedore ;  and  in  such  case,  if  a  tender  of  a  cargo 
is  made  on  condition  of  the  discharge  of  a  competent  stevedore,  whom  the 
master  of  the  vessel  has  employed,  the  vessel  can  recover  damages  as  for 
failure  to  furnish  a  cargo  under  the  charter-party  and  for  loss  of  time  result- 
ing therefrom.  Oeorge  W.  Bush  <St  Sons  Co,  v.  Thompson,  25  U.  S.  App.  161 
(4th  Cir.);  Gk)FP,  J.,  1895. 

64.  Delay  by  loe  on  Biver.-— A  vessel  was  to  deliver  a  cargo  on  or  about 
February  1st.  The  vessel  was  loaded  and  proceeded  a  few  miles  down  the 
river  when  she  was  compelled  to  come  to  anchor  by  reason  of  ice,  and  re- 
mained frozen  up  until  February  9th.  On  that  day  the  consignees  ^ave 
notice  that  they  would  not  receive  the  cargo  because  not  delivered  in  time. 
The  charterers  then  ordered  the  ship  back.  Held,  that  the  charterers  ran  the 
risk  of  the  delay  caused  by  the  weather,  and  that  the  vessel  having  com- 
menced her  voyage  and  being  prevented  from  accomplishing  it  through  no 
fault  of  her  own,  was  entitled  to  recover  the  freight.  T^ooofv.  Hubbard,  17 
U.  S.  App.  632  (3d  Cir.);  Green,  J.,  1894. 

(C.)  LlABILTTT  OP  OWNER,  65-72. 

65.  For  Charges  made  on  Credit  of  Charterer.— Libellant  rendered  tow- 
age service  to  a  vessel  without  express  employment  by  hor  master.  Libel- 
lant  was  afterwards  informed  that  the  charterer  of  the  vessel  was  to  pay 
towage,  and  thereafter  was  paid  in  part  for  this  and  subsequent  services 
by  the  charterer  and  rendered  bills  to  the  same.  Six  months  after  the  first 
voyage  the  charterer  failed  and  no  notice  until  then  had  been  given  the 
owner  of  the  vessel  that  the  ship  was  expected  to  pay  for  the  towage.  The 
libellant  was  not  allowed  to  recover,  as  the  services  were  not  rendered  on  the 
credit  of  the  vessel,  but  on  that  of  the  charterer.  The  Sarah  Cullen,  1  U.  S. 
App.  3  (2d Cir.);  PerCur.,  1891. 

66.  Beasonable  Limitation  of  Liability  for  Negligence.— Though  a 
common  carrier  cannot  contract  to  excuse  his  own  neghgence,  a  provision 
in  a  charter-party  that  a  cargo  of  mahogany  logs  *'  be  delivered  alongside  and 
held  at  the  cnarterer's  risk  and  expense,*'  is  not  imreasonable,  and  the  master 
is  obliged  to  use  only  ordinary  care,  where  the  agent  of  the  charterer,  late 
in  the  afternoon,  moors  a  raft  of  logs  alongside.  The  Ira  B,  Ellems,  2  U.  S. 
App.  242  (5th  Cir.) ;  Locke,  J.,  1892. 

67.  Under  the  Charter  Act.— By  the  terms  of  the  act  of  Feb.  13,  1893,  27 
Stat.,  §  445,  c.  105,  the  owners  of  a  vessel  are  not  liable  for  damages  to  the 
car^  resulting  from  negligence  of  the  master  or  crew  in  managing  or 
navigating  the  vessel,  provided  due  diligence  has  been  employed  to  make  the 
vessel  seaworthy  and  properly  manned,  equipped  and  supplied  at  the  begin- 
ning of  the  voyaj^e.  So  where  a  port-hole,  which  was  closed  with  a  heavy  glass 
cover  at  the  beginning  of  the  voyage,  was  broken  open  by  the  action  of  the 
waves  or  some  other  external  cause  during  the  voyage,  the  owners  were 
not  liable  to  the  owners  of  the  cargo  for  damage  bv  water  which  came  in 
through  the  said  port-hole.  The  Silvia,  35  U.  S.  App.  395  (2d  Cir.) ;  Wal- 
lace, J.,  1895. 

68.  For  Delay  by  Towing  Other  Craft.— A  charter-party  of  a  vessel  to 
be  towed  by  a  certain  steamer  under  a  contract  that  she  shall  make  her 
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tripe  as  fast  as  possible,  makes  the  vessel  liable  for  delays  occasioned  by 
towinff  other  vessels — especially  where  the  managing  owners  of  the  vessel 
and  of  the  steamer  are  tlie  same.  Tlie  Oregon,  The  Francis  FtUms,  6  U.  S. 
App.  581  (6th  Cir.) ;  Taft,  J.,  18«8. 

69.  Under  an  Absolute  Contract.— A  charter-party  provided  that  the 
vessel  should  carry  eight  cargoes  a  season.  The  vessel  made  only  six  trips 
and  the  shipper  sued  to  recover  advanced  freight,  which  he  was  compelled 
to  ]>ay  for  the  transportation  of  the  other  two  cargoes.  Held,  as  the  under- 
taking was  an  absolute  one,  the  defendant  was  liable  for  the  difference 
between  the  freight  as  fixed  in  the  charter-party  and  the  freight  actually 
paid  for  the  transportation  of  the  cargoes  which  the  chartered  vessel  failed 
to  carry,  and  the  ship-owners  were  not  relieved  of  liability  by  the  fact  that 
they  tendered  other  tonna^  to  make  up  an  anticipated  default  at  a  time 
when  their  vessel  was  not  m  default,  but  did  not  offer  the  additional  tonnage 
later  in  the  season  when  her  defaults  occurred.  Gilchrist  v.  Lumberman's 
Mining  Co,  (1),  6  U.  S.  App.  599  (6th  Cir.) ;  Taft,  J.,  1893. 

70.  For  Charterer's  DefbrUlt. — A  vessel  was  chartered  to  carry  eight 
cargoes  of  iron  during  a  given  time.  The  eighth  trip  was  not  made  through 
the  default  of  the  charterer  in  loading.  The  charterer  could  not  recover  for 
advanced  freight  paid  by  him  for  the  transportation  of  the  last  carfino,  for 
the  vessels*  breach  of  the  charter-party  was  caused  by  the  charterer's  defauit 
in  loading.  OUchrist  v.  Lumhervian^s  Mining  Co.  {2),  6  U.  S.  App.  607  (6th 
Cir.)  ;  Taft,  J.,  1893. 

See  Gilchrist  v.  Lumberman's  M.  Co.,  66  F.  R.  1005. 

71.  For  Deviation  Ordered  by  Charterer.-— The  charterer  of  a  steamer 
ordered  her  master  to  take  her  to  a  port  outside  of  those  mentioned  in  the 
charter-party.  Tlie  vessel  was  refused  entry  because  coming  from  an 
infected  port,  and  delay  ensued.  Held,  that  the  owners  were  not  liable  for 
any  loss  occasioned  by  attempts  to  enter  the  port  selected  by  the  charterer, 
as  the  master  was  acting  for  the  charterer,  under  his  directions,  and  not  for 
the  owners.    Herbstv.  Donkin,  14  U.  S.  App.  358  (2d  Cir.) ;  Per  Ccr.,  1893. 

72.  For  Carrying  Contraband  Goods.— Where  the  ship  and  cargo  belong 
to  different  owners  and  the  contraband  cargo  is  seized,  the  penalty  does  not 
affect  the  vessel  unless  the  owner  is  privy  to  the  contraband  carriage,  since 
the  loss  of  time  «nd  freight  is  ordinarily  sufficient  punishment.  Mendricks 
V.  Gonzalez,  35  U.  S.  A.pp.  127  (2d  Cir.) ;  Wallace,  J.,  1895. 

(d.)  Demurraqe  and  Lay  Days,  73-83. 

73.  When  it  Cannot  be  Claimed.— When  neither  the  charter  nor  the  bill 
of  lading  contains  any  provision  as  to  demurrage,  and  the  master  signs  the 
bill  of  lading  without  protest,  and  does  not  bring  suit  until  long  after,  de- 
murrage cannot  be  recovered.  McKeen  v.  Morse,  1  U.  S.  App.  7  (2d  Cir.); 
Per  Cur.,  1891. 

74.  Delay  in  Discharging. — The  charter-partv  of  a  vessel  with  a  cargo  of 
chalk  provided  as  follows :  **  Cargo  to  be  supplied  as  fast  as  vessel  can  load 
and  to  be  discharged  as  fast  as  she  can  deliver."  This  provision  required  de- 
livery at  such  places  and  during  such  days  and  times  as  the  ship  might  be 
properly  worked  under  the  usage  of  the  port.  According  to  the  usage  of  that 
port  as  respects  the  receipt  or  delivery  of  ordinary  cargoes  of  chalk,  a  hun- 
dred and  fifty  tons  per  day  was  as  much  as  was  expected  to  be  received  or 
delivered.  Tliis  usage  dia  not  control  the  plain  intent  of  the  charter-party 
to  provide  a  rapid  discharge  during  working  hours,  especially  as  the  vessel 
ana  cargo  were  much  larger  than  ordinary.  Such  a  vessel  wab  entitled  to  use 
two  liatches  to  discharge  her  cargo,  though  contrarv  to  the  usage  of  smaller 
vessels.  Demurrage  was  allowed  such  a  vessel  where  consignee  failed  to 
provide  facilities  for  discharge  commensurate  with  the  ability  of  the  vessel 
to  discharge,  and  she  did  not  lose  such  rights  by  not  breasting  out  when 
the  two  ligliters  bv  which  she  was  attended  did  not  arrive  at  the  same  time. 
A  Cargo  of  Chalk,  1  U.  S.  App.  22  (2d  Cir.)  ;  Lacombe,  J. ,  1891. 
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75.  *' Customary  Quick  Dispatch."— A  steamer  chartered  ''to  be  dis- 
charged with  customary  quick  dispatch  '*  arrived  in  port  March  8,  was  ordered 
to  berth  Marcli  10.  and  beffan  to  discharge  March  1 1  at  one  o*clock  and  com- 
pleted March  20  at  noon ;  discharged  by  **  sticks  "  instead  of  platform  scales 
and  from  but  one  hatch  while  there  were  four  to  be  discharged  from  ;  held, 
that  this  was  not  **  customary  quick  dispatch,"  and  demurrage  was  allowed. 
Harrison  v.  Smith,  28  U.  S.  App.  383  (3d  Cir.) ;  Acheson,  J.,  18»5. 

7G.  Upon  Breach  of  Custom  to  Discharge  with  Dispatch.— A  steamer 
was  chartered  '*  to  be  discharged  according  to  the  custom  of  the  port  of 
discharge  with  all  dispatch/*  and  the  charterers  furnished  weighers  toother 
vessels  lying  in  the  same  port,  instead  of  sending  them  to  the  vessel  in  ques- 
tion. Held,  that  tlie  charterers  were  thereby  liable  for  demurrage.  Smith 
V.  Roberts,  28  U.  S.  App.  389  (3d  Cir.) ;  Acheson,  J.,  1895. 

77.  Exceptions  to  Charter. — ^Tlie  time  lost  by  charterers  in  procuring  or 
having  at  the  place  of  storage  a  cargo  of  lumber,  because  of  a  drought  pre- 
vailing before  the  chartering  of  the  ship,  is  not  included  in  the  time  to  be  ex- 
cludea  from  the  number  of  days  allowed  to  deliver  the  cargo,  on  account  of 
loss  of  time  by  reason  of  flood,  drought,  storm  or  extraordinary  occurrences 
beyond  the  control  of  the  charterers.  The  India,  2  U.  S.  App.  83  (5th  Cir.) ; 
Locks,  J.,  1891. 

78.  **  Weather  Working  Day." — ^A  "  weather  working  day,"  when  used  in 
a  charter-party,  means  a  day,  otherwise  a  working  day,  when  the  weather  will 
reasonably  permit  the  carrying  on  of  the  work  contemplated.    Same  Case, 

79.  Cause  of  Delay  not  Excepted.— Where  one  chartered  a  ship  and  de- 
murrage was  not  to  be  computea  on  time  lost  by  drought,  floods,  storms  and 
extraordinary  occurrences  over  which  the  charterer  had  no  control,  this  was 
field  not  to  include  time  lost  by  reason  of  a  drought  in  another  region  which 
prevented  him  from  obtaining  a  cargo,  and  which  he  knew  of  at  the  time  of 
chartering.  Sorensen  v.  Keyser  {2),  2  U.  S.  App.  297  (5th  Cir.) ;  Pardee, 
J.,  1892. 

As  to  the  rights  to  discharge  from  more  than  two  hatches,  though  contrary  to  the  ordinary 
usage,  see  Hine  v.  Perkins,  65  F.  R.  906,  909  ( 1898) ;  The  Nether  Hohne,  50  F.  R.  486,  43tt  (IWB). 

80.  Delay  in  Discharging. — If  a  vessel  is  not  given  precedence  in  discharg- 
ing its  cargo  over  other  vessels  arriving  after  her,  as  reouired  by  contract, 
she  is  entitled  to  demurrage.  New  York  <fc  New  Eng.  R,  Co,  v.  Church,  5 
U.  S.  App.  484  (1st  Cir.) ;  Aldrich,  J.,  1898. 

81.  Such  Delay  Provided  against  in  Charter  Party.— A  charter  party 
provided  that  five  working  days,  Sundays  excepted,  were  allowed  the  char- 
terers for  loading  and  discharge  as  fast  as  she  can  deliver  in  ordinary  work- 
ing hours.  The  evidence  showed  that  the  vessel  had  four  hatches  with 
winches  and  proper  appliances  at  each  for  discliarging  cargo,  but  that  only  two 
were  used.  Metd,  that  under  the  terms  of  tlie  charter-party  the  ship  was  en- 
titled to  discharge  from  all  four  hatches  and  entitled  to  demurrage  for  time 
detained  by  reason  of  failure  to  do  so.  Hine  v.  Perkins,  14  U.  S.  App.  386 
(2d  CJir.) ;  Lacombe,  J.,  1893. 

82.  Unavoidable  Delay. — ^The  owners  of  a  vessel  are  entitled  to  demurrage 
if  the  vessel  is  detained  over  the  lay  days  through  an  unavoidable  and  un- 
foreseen event,  which  prevents  the  procurement  of  a  proj^er  cargo.  Sixteen 
Hundred  Tons  of  Nitrate  of  Soda,  15  U.  S.  App.  369  (9th  Cir.) ;  Gilbert,  J., 
1894. 

Skantze  ▼.  Keyser,  9  U.  S.  App.  dOi  (6th  Cir.),  and  Wold  v.  Keyser,  2  U.  S.  App.  a07  (&th  Cir.), 
present  the  same  points  and  are  decided  in  the  same  way.  The  same  principle  was  applied  where 
a  charterer  af?reea  to  pay  demurrage  on  any  detention  of  the  vessel  bv  him  except  where  caused 
by  political  occurrences.  It  is  held  that  where  on  account  of  political  reasons  all  dealers  re* 
fused  to  sell  nitrate  of  soda  to  make  the  can^o,  the  charterer  was  not  excused  from  liability  for 
demurrage.    Sixteen  Hundred  Tons  of  Nitrate  of  Soda  v.  McLeod,  61  F.  R.  854. 

88.  When  to  be  Allowed  as  in  Bill  of  Lading.—The  demurrage  stipu- 
lated in  the  bill  of  lading  should  be  allowed  unless  the  loss  to  the  ship-owners 
is  shown  to  be  less.  New  York  <Sb  New  Eng.  R,  Co,  v.  Church,  5  U.  S.  App. 
484  (1st  Cir.);  Aldrich,  J..  1898. 
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III.  OF  THE  PERSONS  EMPLOYED  ABOARD  SHIP. 

A.  Master,  84. 

84.  "No  liien  for  Wages. — A  master  has  no  lien  for  bis  wages  on  a  domestio 
yessel,  either  at  common  law  or  under  California  statutes.  The  Louis  OUen^ 
15  U.  S.  App.  229  (9th  Cir.);  QlLBEBT,  J.,  1893. 

B.  Seamen,  85-^. 


85.  Duty  to  Vessel  in  Distress. — Seamen  are  bound  without  extra  oom- 
pensation  to  render  extra  labor  and  services  to  save  the  vessel  and  cargo  in 
case  of  wreck  or  impending  calamity,  and  a  contract  for  extra  pay  made 
when  the  ship  is  in  distress  or  obtained  by  any  unfair  practices  and  advan- 
tages taken  by  the  seaman  is  wholly  void.  The  Potomac j  38  U.  S.  App.  319 
(2d  Cir.);  SmFMAN,  J.,  1896. 

86.  Aotion  by,  for  Wages— Essential  Allegations.— Under  aectiona 
4520  and  4521  Kev.  Stat.,  which  provide  that,  if  the  master  of  an^  vessel  of 
fifty  tons  or  upward,  bound  from  a  port  in  one  state  to  a  port  m  another 
state,  carry  out  any  seaman  or  mariner  without  making  a  written  or  printed 
agreement  as  to  the  rate  of  wages,  he  shall  pay  the  highest  price  which  shall 
have  been  paid  between  the  ports,  etc.  A  seaman  must,  in  order  to  take  ad- 
vantage of  these  sections,  allege  that  the  vessel  that  carried  him  was  one  of 
fifty  tons  or  upwards.  The  Lud  Keefer,  8  U.  S.  App.  168  (3d  Cir.) ;  Acheson» 
J..  1892. 

87.  Beoeipt  for  Wages  of  no  Value.— Courts  of  admiralty  do  not  give 
any  effect  to  the  receipt  of  a  sailor  for  his  wages,  whether  sealed  or  parol, 
unless  there  was  an  actual  paynient.  A  receipt  procured  in  a  scheme  to  de- 
prive seamen  of  their  wages,  disregarded.  T?ie  Edipge,  15  U.  S.  App.  205 
(9th  Cir.);  McKenna,  J.,  1893. 

88.  Wa«es— What  may  be  Recovered.— Under  the  act  of  CongresB  of 
June  %,  1884,  in  regard  to  the  wages  of  seamen,  a  seaman  can  recover  again 
at  the  end  of  the  voyage  all  wages  paid  in  advance  except  such  as  were  peid 
to  his  wife,  or  on  accoimt  of  a  due-bill  for  board,  and  do  not  exceed  $10  for 
each  month  usually  occupied  in  the  voyage ;  and  the  time  usually  occupied 
on  the  voyage  is  such  as  is  prescribed  m  the  regulations  of  the  Secretary  of 
the  Treasury.    Only  whalers  are  excepted  from  this  act.    Same  Case, 

89.  Penalty  for  Harboring. -7§  4601.  Rev.  St.  U.  S.,  entitled  "An  Act  for 
the  Government  and  Regulation  of  Seamen  in  the  Merchant  Service,'*  and 
the  penalty  thereby  imposed  upon  one  who  harbors  and  secretes  seamen, 
applies  only  to  seamen  on  American  vessels.  Orani  v.  United  Statea^  15 
XJ.  S.  App,  243  (9th  Cir.);  Hanpord,  J.,  1893. 

C.  Pilots,  90-91. 

90.  What  is  Negligenoe  of. — ^The  stranding  of  a  steamer  by  reason  of 
the  negligence  of  a  local  pilot  in  so  placing  and  securing  the  vessel  that  her 
anchor  dragged  and  she  took  the  ground  with  a  strong  list,  whereby  a  por- 
tion of  her  cargo  was  damaged,  was  a  sea  peril  within  the  exception  of  tbe 
bill  of  lading,  and  tlie  negligence  was  that  of  the  local  pilot  for  which  the 
steamer  was  not  responsible.  TJie  Etona,  38  U.  S.  App.  50  (2d  Cir.);  Per 
Cur.,  1896. 

91.  Action  for  Wages— Essential  Allegations. — Assuming  that  the  pilot 
of  a  steam  vessel  is  a  seaman  within  the  meaning  of  sections  4520  and  4521 
of  the  Rev.  Stat.,  if  he  does  not  allege  or  prove  that  the  vessel  was  of  fifty 
tons  or  over,  he  can  recover  only  the  highest  customary  rate  of  wages  paid 
competent  pilots  for  similar  trips,  and  cannot  claim  exceptional  or  extraor- 
dinarv  wages  though  such  had  been  paid  to  another  pilot  within  three 
months  next  before  the  time  of  his  employment.  The  Lud  Ketfer,  8  U.  8. 
App.  168  (3d  Cir.);  ACHESON,  J.,  1892. 
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D.  Stevedobes,  02. 

02.    Have  Lien  for  Wages. — Where  services  were  rendered  by  a  stevedore 

to  a  ship  in  taking  in  or  discharging  the  cargo  in  a  foreign  port,  he  has  a 

lien  for  such  services,  as  it  is  a  maritime  contract.    The  Jfain,  2  U.  S.  App. 

349  (5th  Cir.);  Pardee,  J.,  1802. 

In  YounfiT  et  aL  ▼.  Kendal,  56  F.  R.  288.  this  case  is  cited  as  authority  for  taking  jurisdiction 
of  a  libel  by  a  stevedore.  Followed  in  Norwegian  Steamship  Co.  v.  Washington,  67  F.  R.  2ii4, 
where  the  court  says  the  presumption  is  that  the  services  were  rendered  on  the  credit  of  the 
TesseL  For  services  in  bringing  a  vessel  intoport,  moving  her  about,  drying  her  sails,  etc.,  there 
is  a  lien.  Pond  v.  The  Hattie  Thomas,  60  F.  K.  899.  But  the  services  of  a  watchman  in  the  home 
port,  with  no  voyage  in  contemplation,  are  not  of  a  maritime  nature  and  no  Uen  arises.  Williams 
V.  The  Sirius,  65  F/K.  886 :  and  where  a  contractor  hires  men  to  watch  the  cargo  of  a  vessel,  and 
they  not  being  employed  by  the  ship,  have  no  lien  to  which  he  can  be  subrogated,  he  has  no 
maritime  lien.    Van  Hoesen  et  al.  v.  The  Segruranca,  68  F.  R.  906. 

IV.  OF    LIGHT    MONEY,    CONSULAR    CERTIFICATES,   AND    WHARF 

DUES,  93-95. 

98.  Foreisn-built  Vessel  Exempt. — A  foreign-built  vessel,  owned  by  a 
citizen  of  the  United  States,  duly  registered  in  the  office  of  the  collector  of 
the  port,  is  not  subject  to  the  payment  of  light  money  under  g  4226  of  Rev. 
Stat.    The  Miranda,  1  U.  S.  App.  228  (2d  Cir.);  Shipman,  J.,  1892. 

94.  Consular  OertifLoate  Beqidred.— Under  the  act  of  Feb.  15,  1898,  27 
Stat.  449,  o.  114,  requiring  any  vessel  at  any  foreign  port,  clearing  for  any 
port  or  place  in  the  Unitea  States,  to  have  a  certificate  of  the  consular  officer, 
or  medical  officer,  if  there  is  one  at  such  port,  as  to  the  sanitary  condition  of 
the  vessel,  a  certificate  from  the  last  foreign  port  at  which  the  vessel  stopped 
is  not  sufficient ;  there  must  also  be  a  certincate  from  the  port  of  origmal 
departure.    The  Dago  (i),  8  U.  S.  App.  612  (4th  Cir.);  Goff,  J.,  1894. 

95.  Wharflkge— Construotion  of  Municipal  Ordinance.— Under  the  pro- 
visions of  the  ordinance  of  the  city  of  New  Orleans  of  1875,  amended  in  1881, 
22  Stat  800,  c.  898,  referring  to  the  collection  of  wharf  dues,  which  requires 
vessels  arriving  from  sea  and  landing  at  any  wharf  in  the  city  to  pay 
a  certain  rate  per  ton  for  the  first  two  months  or  less,  and  extra  charges 
in  case  it  remains  longer,  such  a  vessel,  arriving,  landing  and  departing  for 
a  coastwise  port  for  a  portion  of  her  cargo,  is  liable  for  additional  wharf 
dues  for  eacn  entiy  ana  mooring  to  finish  loading,  all  within  two  months. 
Hve  Thomas  MetvUle,  28  U.  S.  App.  515  (5th  Cir.);  Pardee,  J.,  1894:  The 
Tiverton,  28  U.  S.  App.  522  (5th  Cir.);  Pardee,  J.,  1894;  The  Angerton,  28 
U.  S.  App.  528  (5th  Cir.);  Pardee,  J.,  1894. 

V.  RULES  OF  NAVIGATION. 
A.  Generally,  96-114. 

96.  To  Take  First  Pilot  Speaking.— A  steamer  in  need  ^Df  a  pilot  waa 
spoken  by  one  of  three  pilot  ooats  in  sight  and  disregarded  the  speaking  pilot 
and  took  another.  In  a  suit  for  pilotage  the  defendant  set  up  with£nwal 
of  service.  The  court  found  that  the  defence  was  unsupported  by  evidence, 
and  before  decree  the  defendant  sought  to  amend  the  answer  so  as  to  show 
that  the  steamer  was  spoken  upon  tlie  high  seas,  and,  being  a  British  subject, 
was  not  liable  under  the  United  States  laws.  The  evidence  showed  that  the 
speaking  was  within  the  three-mile  limit.  A  decree  was  entered  for  the 
plaintiff.  Decree  affirmed.  Tlie  Eamtvell,  28  U.  S.  App.  593  (8d  Cir.); 
Acheson,  J.,  1895. 

97.  Bight  to  Clearance.— Under  section  4197  of  the  Revised  Statutes,  when 
the^  owner  or  charterer  of  a  vessel  has  complied  with  the  conditions  pre- 
scribed therein,  he  is  entitled  to  a  clearance  for  the  vessel  and  her  cargo,  and 
the  collector  has  no  authority  to  detain  a  vessel  in  the  absence  of  other  stat- 
utory authority  or  orders  from  the  President  or  Secretary.  Hendricks  v. 
Gonzalez,  85  U.  S.  App.  127  (2d  Cir.);  Wallace,  J.,  1895. 

96.  Ferry-boat  Making  her  Slip.— Where  a  ferry-boat  is  about  to  make 
her  slip,  an  approaching  vessel  should  anticipate  a  checking  of  speed  by  the 
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f eny-boat,  and  should  conform  her  speed  to  the  course  of  the  latter.     T%e 
Dakota,  35  U.  S.  App.  61  {2d  Cir.);  Pee  Cub.,  18d5. 

99.  Vessels  and  Ferry  Slips.— Vessels  should  not  navigate  so  near  the 
piers  as  to  interfere  with  the  ferry-boats  in  making  their  slips.  The  Prince- 
ton, 35  U.  S.  App.  272  (2d  Cir.);  Wallace,  J.,  1895. 

100.  Vessel  Sailing  Free  and  One  Close-hauled.— A  vessel  sailing  free 
must  keep  out  of  the  way  of  another  vessel  saih'ng  close-hauled,  and  if 
she  fails  to  change  her  course,  or  if  she  does,  and  through  the  absence  of  her 
lookout,  fails  to  maintain  it  steadily  and  causes  collision,  she  is  liable.  27i« 
Bobert  Qraham  Dun,  83  U.  S.  App.  297  (1st  Cir.);  Aldbich,  J.,  1895. 

101.  A  Craft  Bunning  Free  should  Avoid  one  Close-hauled.— A  brig 
sailing  free  and  a  scnooner  close-hauled  approached  each  other  on  a  clear 
night.  Tlie  schooner  held  her  course,  except  for  a  luff  in  extremis,  her  green 
llgtit  being  continually  exhibited  to  the  brig.  The  red  light  of  the  brig  was 
seen  on  the  schooner's  starboard  bow  some  time  before  the  brig  collided  with 
and  sank  the  schooner.  Under  these  circumstances,  the  duty  was  on  the 
brig  to  avoid  the  schooner.  Hie  Hdvilah,  1  U.  S.  App.  138  (2d  Cir.);  La- 
combe,  J.,  1892. 

This  case  is  cited  in  the  City  of  St.  AuKustine,  St  F.  R.  287,  289,  for  the  proposition  that  when  a 
<M)Ili8ion  occurs  in  the  night  tune,  and  the  angle  of  collision  is  the  subject  of  dispute,  not  inu<:h 
weight  can  be  given  to  the  estimates  of  either  side  on  the  point,  and  in  The  Mary  Augusta. 
65  F.  R.  84a,  844,  where  the  close-liauled  schooner  put  her  wheel  nard  up  just  at  the  moment  of 
collision,  and  was  not  guilty  of  fault,  but  of  error  in  extremis.  See  also  Greenwood  t.  Town 
■of  Westport,  60  F.  R.  660,  567. 

102.  Violation  of  Statute— Craft  Sailing  Free.— A  ship  and  a  bark  were 
approaching  each  other  on  the  open  sea  in  broad  daylight.  The  bark  was 
sailing  free  with  the  wind  on  her  port  side.  The  ship  was  sailing  free  with 
the  wind  on  her  starboard.  Hela^  that  under  these  conditions  it  was  the 
duty  of  the  bark  to  yield  to  the  ship  and  keep  out  of  the  way.  The  ship 
having  kept  her  course  and  a  collision  having  occurred,  the  bark  was  held 
liable.     The  Half,  1  U.  S.  App.  166  (2d  Cur.);  PER  CUR.,  18»2. 

108.  Sailing  at  Night— Duty  of  Steamer.— Where  at  night  a  steam  vessel 
sights  a  sail,  it  is  the  master's  duty  to  stop  at  once  or  to  slacken  his  speed  so 
as  to  simply  hold  his  w^ay  until  the  course  of  the  sailing  vessel  is  ascertained. 
The  master  has  no  right  to  suppose,  from  the  absence  or  appearance  of  lights 
on  the  sailing  vessel,  that  it  is  on  the  same  course  with  the  steamer,  and  that 
therefore  there  is  no  danger  of  collision.  The  Portland  and  the  State  of  Ca/- 
ifomia,  7  U.  S.  App.  20  (9th  Cir.);  Deady,  J.,  1892. 

104.  Test  of  Safe  Speed.— The  test  of  safe  speed  is  whether  it  is  such  as 
allows  the  vessel  to  comply  with  the  duty  imposed  upon  her,  and  to  avoid 
collision  with  other  vessels  in  the  situations  in  which  sne  may  reasonably  ex- 
pect to  find  them.  Tlie  Edgar  F.  Lukenbaxsh  and  The  Oeorgia,  8  U.  S.  App.  9 
(4th  Cir.);  Morris,  J.,  1892. 

See  Komuck,  The  I>on  Juan,  60  F.  R.  618 ;  Amos  C.  Barstow,  GO  F.  R.  683. 

105.  Fog-signals.— By  article  12,  act  of  Congress  of  March  3, 1885  (23  Stat., 
c.  854,  p.  440),  a  steamship  must  be  provided  with  (1)  a  steam-whistle,  (2)  a 
fog-horn,  sounded  by  a  bellows  or  other  mechanical  device,  (3)  an  efficient 
bell.  A  sailing  vessel  must  have  (1)  a  fog-horn,  (2)  an  efficient  bell.  A 
steamer  under  way  must  use  a  steam-whistle.  A  sailing  vessel  under  way 
must  use  a  fog-horn.  A  vessel  not  under  way  must  use  a  oell.  A  steamship 
under  way  must  make  *^  prolonged  blasts, **  and  a  sailing  vessel  short  blasts. 
The  Parthian,  5  U.  S.  App.  314  (1st  Cir.);  Webb,  J.,  1893. 

106.  Using  Fog-horn. — ^If  a  steamship  has  on  board  a  mechanical  horn  wliich 
was  in  good  order  at  the  commencement  of  the  voyage,  as  well  as  an  ordinary 
horn,  but  the  former  out  of  order  at  the  time  of  a  collision  in  a  fo^,  the 
steamship  is  not  in  fault  if  she  used  the  ordinary  horn  and  was  not  negligent 
in  attempting  to  repair  the  mechanical  one.  The  Trave,  36  U.  S.  App.  321 
(2d  Cir.)  ;  Shipmax.  J..  1895. 
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107.  Steam  Whistles  in  Fog. — ^The  law  requirinK  steamers  when  under  way 
in  a  fog  to  sound  a  steam  whistle  at  intervals  of  not  more  than  a  minute 
applies  whenever  a  vessel  is  navigating  in  waters  to  wliich  she  has  not  an 
exclusive  right.  The  Princeton,  85  U.  S.  App.  272  (2d  Cir.);  Wallace,  J., 
1895. 

108.  Fog — ^Use  of  Lead. — In  a  thick  fog,  where  from  any  cause  there  is  doubt 
as  to  a  vessel's  position,  the  vessel  in  doubt  is  under  obligation  to  use  the 
lead  when  practicable.  The  Express,  14  U.  S.  App.  82  (2d  Cir.);  Per  Cub., 
1803. 

109.  Duty  of  Overtaking  Vessel.— When,  by  the  rules  of  navigation,  a 
steamer  is  required  to  keep  out  of  the  way  of  a  sailing  vessel  and  the  sailing 
vessel  to  keep  her  course,  it  is  the  duty  of  the  steamer  to  give  a  wide  berth 
and  not  merely  pass  without  striking,  and  if  the  sailing  vessel  change  her 
course  when  collision  to  an  ordinary  seaman  seems  inevitable,  it  is  merely 
error  and  not  a  fault  for  which  the  sailing  vessel  will  be  held  liable  for  any 
part  of  the  damages  resulting  from  the  collision.  T?ie  Chatham,  8  U.  S. 
App.  104  (4th  Cir.) ;  SiMONTON,  J.,  1892. 

See  The  Robert  Holland  and  Parma,  69  F.  R.  202 ;  Greenwood  v.  Town  of  Westport,  60  F.  R. 
606. 

110.  Not  to  Deviate. — The  steamship  Switzerland  and  the  steamship  La  Gas- 
cogne  collided  while  passing  out  of  the  port  of  New  York.  The  LaGascogne, 
the  faster  vessel,  had  overtaken  and,  when  the  collision  occured,  was  passing 
the  Switzerland.  Held,  that  La  Gascogne  was  an  overtaking  ship,  and 
could  not  deviate  from  her  course  to  the  injury  of  the  overtaken  vessel.  It 
did  deviate,  and  this  deviation  could  have  produced  the  collision  at  the  time 
when  and  in  the  place  where  it  occurred.  Therefore  the  collision  was  caused 
by  the  negligence  of  La  Gascogne  in  changing  course.  Ueberweg  v.  La  Com- 
pagnie  uenerale  Trans-Atlantique,  20  U.  S.  App.  554  (2d  Cir.) ;  Shipman,  J., 
1894. 

111.  Duty  of  Overtaking  Craft.— When  a  steam  tug  with  a  tow  is  overtak- 
ing a  sailer  in  a  narrow  channel  it  is  her  duty  to  allow  a  sufficient  margin  of 
safety  for  herself  and  tow,  or  to  delay  passing  till  a  wider  channel,  the 
absence  of  other  craft,  or  a  more  favorable  condition  of  wind  and  tidal 
currents,  give  assurance  that  slie  may  pass  in  safety.  The  Fred  Janserif 
1  U.  S.  App.  02  (2d  Cir.) ;  Lacombe,  J.,  1892. 

112.  Duty  of  Overtaking  Vessel.— A  large  and  heavily  laden  steamer  while 
attempting  to  straighten  herself  in  the  channel  of  the  Savannah  River  was 
run  into  by  a  steamship  coming  down  the  river  and  overtaking  her.  It  was 
held  that  the  overtakmg  stecSner  violated  all  the  rules  applicable  to  the 
situation,  and  that  the  collision  was  the  direct  result  of  her  unlawful  con- 
duct.   The  City  of  Macon,  2  U.  S.  App.  396  (5th  Cir.) ;  McCormick,  J.,  1892. 

113.  Vessels  Crossing— Tide.— It  is  imperative  that  a  vessel,  proceeding  to 
cross  the  bows  of  another  vessel  at  ebb  tide,  maintain  her  course  so  as  to 
counteract  the  effect  of  the  tide.  The  Janies  A.  Oarfield  and  Amos  C.  Bar^ 
stow,  35  U.  S.  App.  75  (2d  Cu-.);  Per  Cur.,  1895. 

114.  Collision  between  Moving  and  Anchored  Vessels.— A  tug  with  a 
large  number  of  boats  in  tow  collided  with  a  steamer  lying  at  anchor  in  the 
North  River.  Held,  that  while  the  steamer  was  at  fault  in  anchoring  outside 
the  proper  line,  the  tug  was  also  in  fault  in  having  in  tow  a  larger  number  of 
boats  than  she  could  successfully  carry.  The  Richmond  and  Tfie  E,  Heipers^ 
hansen,  26  U.  S.  App.  183  (2d  Cir.);  Wallace,  J.,  1894. 

B.  Lights,  115-120. 

115.  Steam  Yaoht — ^Necessary  Lights. — A  steam  pleasiure-yacht,  carrying 
sail,  adapted  for  ocean  navigation,  licensed  under  §  4412,  as  a  pleasure  vessel 
designed  as  a  model  of  naval  architecture,  to  proceed  from  port  to  port  in 
the  United  States  and  to  foreign  ports,  must  carry  the  lights  provided  by 
rule  3  of  the  navigation  rules  for  **  ocean  steamers  and  steamers  carrying 
sail "  on  the  Hudson  River.    But  she  need  not  carry  lights  required  by  rule 
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7  for  ** coasting  steam  vessels/*  for  a  steam  pleasure-yachfc  is  an  "ocean* 
going  steamer,  and  not  a  coasting  vessel.  Beiden  v.  Chase,  150  U.  S.  674 ; 
FuL^R,  O.  J.,  1893. 

116.  Interaational  Begulation  of.— Section  4284  of  the  Revised  Statutes* 
which  requires  a  torch-Iiffht  to  be  shown  bj  a  sail  vessel  on  the  approach  of 
a  steam  vessel,  is  superseded,  as  to  vessels  on  the  liigh  seas  and  coast  water 
of  the  United  States,  by  art.  1 1  of  the  international  regulations.  T?te  Portland 
and  The  State  of  California,  7  U.  S.  App.  20  (9th  Cir.);  Dbady,  J.,  1802. 

117.  Same.— r^  Lepanto  and  The  Cassie  F,  Bronson,  8  U.  S.  App.  1  (4th  Cir.); 
HUQHES,  J.,  1892. 

118.  Display  of  Torch  on  Quarter.— Rev.  Stat.,  §4284,  providing  that  every 
sail  vessel  shall,  on  the  approach  of  a  steam  vessel  during  the  night  time,  show^ 
a  lighted  torch  upon  that  point  to  which  the  steam  vessel  shall  be  approaching, 
is  no  part  of  the  International  Code,  and  would  seem  to  applyonly  to  Ameri- 
can vessels,  and  has  no  application  to  vessels  at  anchor.  The  Oregon,  158 
U.  S.  186 ;  Brown,  J.,  1895. 

119.  Abeenoe  of  Light— When  not  Material.— The  alleged  absence  of  a 
green  light  is  not  material,  when  it  would  not  have  averted  the  collision* 
The  Robert  Graham  Dunn,  88  U.  S.  App.  297  (1st  Cir.);  Aldrich,  J.,  1895. 

C.  Speed  in  Fog,  121-127. 


121.  Six  Miles  an  Hour  Exceflsive.- A  schooner  sailing  at  night  in  a  fog, 
her  lights  properly  set  and  burning  and  her  fog-horn  sounding  according  to 
law,  collided  with  a  steamer  going  at  the  rate  of  five  or  six  miles  an  hour. 
Her  lookout  heard  the  horn  a  minute  before  the  collision,  but  at  no  time 
saw  her  lights.  Tlie  speed  of  the  steamer  was  excessive  and  ^e  was  not  pro- 
vided with  a  competent  lookout  and  was  regarded  as  in  fault.  2%6  Mtchir 
gan,  25  U.  S.  App.  1  (4th  Cir.);  Hughes,  J.,  1894. 

122.  Failure  to  Take  Proper  Precautions.— Applying  the  rules  settled 
under  act  of  February  16,  1875,  18  Stat.  815,  c.  77,  it  was  held  that  there  was 
gross  negligence  on  the  part  of  the  steamsliip  in  failing  to  run  at  moderate 
speed  in  a  fog,  and  in  failing  to  take  the  proper  precautions  when  the  prox- 
imity of  the  sailing  vessel  became  known  ;  that  so  far  as  the  barque  was 
concerned  there  was  evidence  to  support  the  findings  of  the  Circuit  Court, 
and  that  these  findings  justified  the  conclufdon  that  its  change  of  course  was 
made  in  extremis,  and  fixed  the  liability.  The  City  of  New  York,  147  U.  S.  72 ; 
Brown,  J.,  1893. 

128.  Duty  of  Steamer. — A  steamship,  running  in  a  fog[  at  dead  slow,  coming 
in  contact  with  a  tug,  cannot  be  neld  responsible  simply  because,  a  few 
minutes  before  the  collision,  she  had  been  running  at  full  speed ;  as  a  steamer 
running  in  a  fog  is  not  oblij^ed  to  stop  at  the  first  signal  heard,  unless  its 

froximity  be  such  as  to  indicate  immediate  danger.    The  Ludvig  Holberg^ 
57  U.  S.  60 ;  Brown,  J.,  1895. 

124.  Duty  of  Steamer  and  Schooner  in  Fog.— A  schooner  was  struck  and 

sunk  by  a  steamship.  The  former  was  held  to  be  in  fault  for  not  having  a 
mechanical  horn  as  required  by  act  of  March  3,  1885.  Bvjpresumption  of 
law  she  was  thus  a  contributory  cause  of  her  destruction.  The  steamer  was 
l^oing  at  the  rate  of  five  or  six' miles,  an  hour.  Held,  to  be  also  at  fault  for 
immoderate  speed  under  the  circumstances.  The  Bolivia,  1  U.  S.  App.  26 
(2d  Cir.);  Wallace,  J.,  1891. 

As  to  immoderate  speed  during- a  tog  and  th6  presumption  that  it  contributed  to  the  r^^Uk**™, 
see  La  Normandie,  68  F.  R.  4S0 ;  The  Saale.  50  F.  K.  84. 

125.  Speed  of  Steam  Crafl. — In  a  fog  a  steamboat  is  bound  to  observe  un- 
usual caution,  and  to  maintain  only  such  a  rate  of  speed  as  will  enable  her 
to  come  to  a  standstill  by  reversing  her  engines  at  full  speed,  before  she 
shall  collide  with  a  vessel  which  she  may  see.  The  Lawrence,  8  U.  S.  App. 
812  (4th  Cir.);  Gk>FF,  J.,  1893. 
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136.  Exoessive  Speed. — A  barge  was  anchored  on  the  side  of  a  channel  with 
several  other  yessels,  and  her  position  was  well  known.  She  also  kept  sound- 
ing a  bell  and  fog-horn.  In  a  dense  fog  a  steamer,  running  at  about  fifteen 
mues  an  hour,  came  into  collision  with  her.  Held,  that  the  steamer  was  at 
fault  in  running  in  a  dense  fog,  in  a  crowded  harbor,  at  such  a  high  rate  of 
speed  that  she  could  not  come  to  a  standstill  before  colliding  with  any  yessel 
sne  might  see,  and  that  she  was  also  out  of  her  usual  course.    Sanie  Case. 

127.  Speed  of  Steam  Craft  in  Fog. — A  vessel  running  sixteen  knots  an  hour 
and  slowing  down  to  fifteen  knots  when  she  strikes  a  fog  bank  has  not  com- 
plied with  the  statutory  requirement  '*  to  go  at  a  moderate  speed."  The 
Saale,  26  U.  S.  A  pp.  164  (2d  (Jir.);  Lacombe,  J.,  1894. 

D.  Duty  op  AppROACHiNa  Craft,  128-147. 

128.  Under  Special  Ciroumstances— -Bule  24.— Where  a  steamship  was 
backing  out  from  her  slip  in  Jersey  (^Ity,  and  another  steamship  backed  out 
from  her  slip  in  New  York  and  was  heading  down  the  Hudson  above  the 
former,  both  ships  going  to  sea,  each  was  bound  to  conform  to  her  course 
and  take  notice  of  the  customary  course  and  manoeuvres  and  observe  the 
movements  of  the  other.  Each  has  a  right  to  assume  that  the  other  would 
do  so.  One  is  under  no  obligation  to  apprehend  danger  and  take  additional 
measures  to  avoid  collision,  for  such  a  case  does  not  come  under  the  statutory 
steering  and  sailing  rules,  but  the  case  is  rather  one  of  **  special  circum- 
stances" under  rule  24.      The  Servia,  149  U.  S.  144 ;  Blatchford,  J.,  1828. 

129.  Violation  of  Statute— Approaching  Steamer.— Steamship  Thingvalla 
in  mid  ocean  discovered  the  wnite  and  red  lights  of  the  approaching  steamer 
Qeiser,  so  situated  as  to  indicate  that  they  would  meet  end  on.  The  Thing- 
valla altered  her  course  to  starboard  to  avoid  collision  and  continued  to 
swing  in  that  direction,  although  the  red  light  of  the  Gteiser  disappeared, 
indicating  that  she  was  turning  in  the  same  direction ;  though  the  engines 
were  reversed  they  collided.  The  Geiser  sank.  Her  change  of  course  was 
in  violation  of  arts.  15  and  16  of  rules  of  navigation  (23  Stat.  488,  441,  c.  854, 
arts.  15,  16),  and  the  Thingvalla  was  not  in  fault.  The  ThingvciUa  and  The 
Geiaery  1  U.  S.  App.  32  (2d  Cir.);  Lacombb,  J.,  1891. 

In  Qreenwood  ▼.  Town  of  Westport,  60  F.  R.  S60,  606,  567,  this  case  Is  cited  to  support  the 
proposition  that  where  a  navigator  did  not  take  the  wisest  course,  as  subsequent  events  showed^ 
out  did  take  the  course  his  Judgment  decided  to  be  the  best  at  the  thne,  he  is  not  in  fault. 

130.  Steam  VeseelB  on  Converging  Courses.— Where  a  propeller  and  a 
ferrj-boat  are  on  crossing  courses  so  as  to  involve  risk  of  collision,  it  was  the 
duty  (under  sailing  rule  19)  of  the  former  to  keep  out  of  the  wav  and  of  the 
latter  to  keep  her  course.  Failing  to  do  so,  the  former  is  liable  for  resulting 
collision.    The  John  King,  1  U.  S.  App.  64  (2d  Cir.);  Wallace,  J.,  1891. 

181.  Crossing  Coarses— Duty  of  Steamer.— A  propeller  and  a  feny-boat 
were  crossmg  courses  at  night,  the  propeller  having  the  ferry-boat  on  her 
starboard  side.  A  signal  was  given  by  the  propeller  to  indicate  that  she 
intended  passing  to  the  starboard  under  a  rule  of  the  supervising  inspectors 
of  steam  vessels,  but  contrary  to  statutory  rules  of  navigation.  The  signal 
was  not  heard,  and  a  signal  of  the  ferry -Ixiit  likewise  was  not  heard.  A  col- 
lision occtmred.  Held,  a  steam  vessel  cannot  invoke  the  aid  of  any  rule  of 
the  supervising  inspector  of  steam  vessels  to  justify  departure  from  statutory 
rules,  unless  she  shows  that  her  signals  are  heard,  understood  and  accepted 
by  the  vessel  to  which  they  are  given.  The  propeller  alone  was  at  fault. 
Same  Case, 

182.  To  Avoid  Craft  to  Starboard.— Where  two  steam  vessels  were  going 
so  as  to  make  it  evident  that  they  were  to  cross  each  other's  line  and  were 
in  plain  sight  of  each  other,  and  neither  vessel  turned  out,  thus  resulting  in 
a  collision,  it  was  held  that  rule  19,  section  4233,  Rev.  Stat.,  applied :  **  If 
two  vessels  under  steam  are  crossing  so  as  to  involve  risk  of  collision,  the 
vessel  which  has  the  other  on  her  own  starboard  side  shall  keep  out  of  the 
way  of  the  other."  The  one  disregarding  this  rule  was  held  liable,  there 
being  nothing  to  prevent  her  from  regarding  it.  The  Emma  Kate  Rose,  8 
U.  S.  App.  171  (3d  Cir.);  BuTLKB,  J.,  1892. 
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183.  Meeting  in  a  Fog.— Where  two  steamers  are  approaching  each  other  in 
a  fog  and  the  signals  of  each  of  them  indicate  that  they  are  drawing  to- 
gether on  opposite  courses,  it  is  the  imperative  duty  of  each  to  stop  until  a 
clear  understanding  is  reached  with  regard  to  their  respective  positions  and 
courses,  and  if  there  be  any  confusion  of  signab,  or  any  other  apparent  risk 
of  collision,  to  reverse  their  engines.  Cunard  Steamship  Co.  v.  FaJbre^  1 
U.  S.  App.  614;  WAUJkCJK,  J.,  1892. 

184.  Steamboat  Approaching  a  Vessel  Moored.— The  steamer  R.  was 
safely  moored  and  securely  tied  at  a  wharf,  at  her  usual  berth  and  at  a  place 
she  had  a  right  to  occupy.  The  steamboat  F.,  in  landing,  swung  her  stem 
around  and  crushed  the  sides  of  the  R.  Held^  the  F.  was  wholly  at  fault. 
The  John  C,  Fisher,  8  U.  S.  App.  109  ^3d  Cir.);  Acheson,  J.,  1892. 

185.  Vessels  Meeting. — ^When  two  steam  vessels  come  in  view  of  each  other, 
the  one  having  the  other  on  its  starboard  bow  must  keep  out  of  the  way  of 
the  other.  ThR  Edgar  F.  JjucJcenbach  and  The  Oeorgia,  8  U.  S.  App.  9  (4th 
Cir.);  Morris,  J.,  1892. 

See  The  Oceanic,  61  F.  R.  867. 

186.  Diligence  to  ATOid  Collision.— The  errors  committed  by  one  approach- 
ing vessel  do  not  excuse  the  other  from  adopting  every  precaution  to  prevent 
a  ox>llision.  If  there  be  anv  uncertainty  as  to  the  intentions  of  the  approach- 
ing vessel,  this  of  itself  calls  for  the  closest  watch  and  the  highest  d^ree  of 
diligence  on  the  part  of  the  other  with  reference  to  her  movements,  and 
those  in  charge  must  be  prompt  in  availing  themselves  of  every  resource  to 
avoid,  not  only  a  collision  out,  the  risk  of  one.  The  Louise,  8  U.  S.  App.  138 
(4th  Cir.);  SiMONTON,  J.,  1892. 

187.  Keeping  Proper  Course.— Where  two  steamers  going  in  opposite  direc- 
tions at  mght  collided,  one  was  held  to  be  at  fault  for  not  keeping  on  the 
starboard  side  of  the  channel,  or,  if  a  different  course  was  desired,  obtaining 
an  agreement  thereto  by  an  interchange  of  signals,  and  after  getting  the 
other  on  her  starboard  side  in  not  keeping  out  of  the  way,  and  not  reversing 
her  engines  when  a  collision  was  impendmg.  The  other  was  held  to  be  at 
fault  in  not  slacking  speed  when  the  movements  of  the  approaching  steamer 
were  concealed  by  an  intervening  schooner.    Same  Case. 

188.  Duty  of  Overtaking  Craft. — ^Two  schooners  in  the  open  sea,  in  clear 
weather,  with  a  strong  breeze  from  the  north,  were  headed  about  west-by- 
north,  closehauled  on  the  starboard  tack,  the  C.  leading  the  B.  Both  vessels 
thereafter  tacked,  the  C.  first ;  the  B.  attempted  to,  but  misstayed,  as  she 
had  done  before  the  same  day,  and  was  driftmg  astern,  when  the  C.,  having 
dropped  her  peaks,  ran  into  the  port  side  of  the  B.  Held,  the  B.  was  liable. 
She  being  the  overtaking  vessel  should  have  avoided  the  C.  The  manoeuvre 
of  the  C.  in  dropping  her  peaks,  even  if  it  was  improper  navigation,  was 
done  in  extremis  and  was  not  a  fault.  The  Stephen  Bennett  ana  Hie  E.  T. 
Cottingham,  14  U.  S.  App.  27  (2d  Cir.);  Per  Cur.,  1893. 

189.  To  AToid  Craft  to  Starboard. — ^Where,  in  a  fo^,  one  vessel  discovers 
another  on  her  starboard  side  the  duty  of  avoidance  is  on  the  former.  The 
Phenix  and  TJie  Atlanta,  20  U.  S.  App.  127  (2d  Cir.);  Per  Cur.,  1893. 

140.  Duty  to  Avoid  Following  Vessel. — ^While  a  sailing  vessel,  beating  out 
of  a  harbor  where  the  working  channel  for  large  ocean  steamers  is  narrow, 
has  a  right  to  tack,  she  should  take  care  to  see  that  by  tacking  she  does  not 
make  it  impossible  for  either  sailing  or  steam  vessels  following  her  to  keep 
clear,  and,  if  practicable,  should  hold  on  her  tack  long  enough  to  avoid  col- 
lision; and  if  through  her  hesitation  she  loses  the  time  necessary  and  possible 
for  her  to  escape,  she  is  liable.  The  Philaddphian  (S),  21  U.  S.  App.  ^9 
(1st  Cir.) ;  Per  Cur.,  1894. 

141.  Proper  Course. — Where  two  steamers  in  a  fog  approached  each  other  in 
nearly  opposite  directions,  and  one,  mistaking  the  signals  of  the  other,  with- 
out stopping  to  locate  the  vessel,  ported  and  ran  across  the  bows  of  the 
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other,  and  was  sunk  by  the  collision,  the  other  vessel  instead  of  slacking  her 
speed  kept  on  at  the  same  rate,  held  that  both  vessels  were  at  fault.  TJie 
North  Star,  22  U.  S.  App.  242  (6th  Cir.);  Taft,  J.,  18d4. 

142.  Under  Rule  21 — Stop  cmd  Beverse.— -Where,  b^  the  act  of  one  of  two 
approaching  vessels,  the  situation  becomes  so  critical  that  the  other  is 
ODiiged  to  deviate  from  the  agreed  course,  it  is  the  latter's  duty,  imder  rule 
21  in  sec.  ^33  of  the  Rev.  Stat.,  to  slacken  speed,  or  if  necessary  to  stop 
and  reverse,  unless  there  are  special  circumstances  rendering  a  departure 
from  the  rule  necessary  in  order  to  avoid  immediate  danger.  T?ie  Portia^ 
26  U.  S.  App.  475  (2d  Cir.) ;  Wallace,  J.,  18d4. 

148.  Stop  and  Beverse. — When  two  vessels  are  approaching  each  other  in  a 
dense  fog  and  each  is  in  a  state  of  uncertainty  as  to  the  location  and  course 
of  the  other,  they  should  stop  and  reverse,  and  failure  to  do  so  places  them 
both  in  fault,  under  circumstances  rendering^  it  doubtful  whether  a  vessel 
should  keep  her  course  or  stop  and  revei*se,  she  is  in  fault  if  she  does  neither, 
but  only  stops.  The  Fountain  City,  22  U.  S.  App.  801  (6th  Cir.);  Taft,  J., 
1894. 

14  ^  Steamer  Approaching  Sailer. — Under  rule  20  of  sec.  4288  of  Revised 
Statutes,  when  a  steamer  meets  a  sailing  vessel  under  circumstances  where 
a  collision  is  to  be  guarded  against,  the  steamer  is  bound  to  keep  out  of  the 
way  of  the  sailing  vessel.  When  she  does  not,  and  a  collision  occurs,  a  pre- 
sumption arises  that  the  steamer  was  at  fault.  The  Iron  Chief  {1),  22  U.  S. 
App.  478  (6th  Cir.) ;  Severens,  J.,  1894. 

145.  i>atv  of  Keeping  Proper  Lookout.— A  tug  was  going  up  the  middle 
of  the  North  River  and  w^as  gradually  overtaking  a  sloop  bearing  up  the 
stream.  The  tug  had  no  lookout  except  the  master  at  the  wheel.  The 
sloop  went  from  one  tack  to  another  and  the  tug  soon  after  struck  and 
sank  her.  The  tu^  had  ample  time  to  avoid  the  sloop  after  her  going 
about.  Held,  a  sailing  vessel  is  entitled  to  assume  that  a  steam  vessel 
is  navip;ated  with  a  proper  lookout,  and  with  reasonable  attention  to  her 
obligations  as  an  overtaking  vessel,  and,  if  her  going  about  is  not  calculated 
to  mi^ead  or  embarrass  the  steam  vessel,  she  does  not  contribute  to  the 
injury  received.  The  Coe  F,  Young,  1  U.  S.  App.  11  (2d  Cir.);  Per  Cur., 
1891. 

146.  Same. — ^An  ocean  steamship  passing  up  New  York  Bay  overtook  and 
passed  a  tug  between  two  tows.  A  aisplacement  wave  produced  by  the 
steamer,  three  feet  or  more  in  height,  struck  the  tug  and  threw  her  with  such 
force  against  one  of  her  tows  as  to  break  in  her  side.  It  was  held  no  defence 
to  an  action  for  the  injury  that  the  waves  did  not  render  navigation  more 
perilous  than  would  a  high  wind,  nor  that  the  steamer  was  going  at  a  speed 
usual  for  such  vessels.  The  master  of  the  tug,  as  it  was  the  overtaken 
vessel,  had  the  ri^ht  to  assume  that  the  steamer  would  take  measures  to 
avoid  disaster,  and  the  steamer  was  liable  for  the  injury.  T?ie  Majestic  and 
The  Nannie  Lamberton,  1  U.  S.  App.  16  (2d  Cir.);  Lacombe,  J.,  1891. 

147.  Duty  of  a  Steamer  Sighting  a  Sailing  Vessel  at  Night.— Where  at 
night  a  steam  vessel  sights  a  sailing  vessel,  it  is  the  master*s  duty  to  stop  at  once 
or  slacken  speed  so  as  to  simply  hold  his  wav  until  the  course  of  the  sailing 
vessel  is  ascertained.  The  master  has  no  right  to  suppose  from  the  absence 
or  appearance  of  lights  on  the  sailing  vessel  that  it  is  on  the  same  course 
with  the  steamer.  The  Portland  am.  the  State  of  California,  7  U.  S.  App. 
20;  Deadt,  J.,  1892. 

E.  Duty  of  Towinq  Craft,  148-156. 

148.  Loss  of  Control.— A  propeller  bound  down  the  St.  Clair  River  with 
three  schooners  in  tow  paf»ed,  on  the  American  side,  a  raft  which  was  in 
tow  down  the  river.  Siie  then  checked  her  speed  causing  her  tow  line  to 
slacken  and  the  vessels  to  lose  steerage  way  and  sheer  over  with  the  current 
until  they  came  into  collision  with  schooners  in  tow  of  the  tug  with  which 
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the  propeller  had  exchanged  signals.  On  the  facts  it  was  hdd  that  the 
action  of  the  propeller  in  taking  the  American  side  and  in  losing  control  of 
her  tow  caused  the  collision  and  fixed  the  liability.  Tlie  Cliarles  Hebardy  The 
West  Side,  The  MonticellOj  aiid  The  American  Eagle,  6  U.  S.  App.  Wl  (6th 
Cir.);  Sage,  J.,  1898. 

149.  What  Justifies  Abandonment  of  Tow.— In  every  contract  of  towage 
there  is  implied  an  engagement  tliat  each  party  will  use  proper  skill  and 
diligence.  Tugs  when  towing  other  vessels  are  bound  to  use  ordinary  care 
and  diligence,  and  cannot  abandon  their  tows  for  slight  causes.  To  justify 
abandonment  the  obstacles  must  be  at  least  of  an  extraordinary  character, 
if  not  absolutely  insurmountable.  TJie  W,  J.  Keyser,  13  U.  S.  App.  489  (5th 
Cir.) ;  TOULMIN,  J.,  1893. 

190.  Relation  of  Steamship  to  Tug.— It  is  the  duty  of  an  employer  to  use 
due  care  to  avoid  exposing  a  servant  to  extraordinary  risks  which  the  latter 
cannot  reasonably  anticiiMkte ;  but  he  is  not  bound  to  provide  against  risks 
which  are  necessarily  incident  to  the  service  to  be  rendered.  These  rules  are 
as  applicable  to  the  relation  of  steamship  and  tug  as  to  that  of  ordinary 
master  and  servant.  The  City  of  Neio  ForA:,  14  U.  S.  App.  39  (2d  Cir.); 
Wallace,  J.,  1893. 

151.  Damage  to  Tow — Defence. — A  canal  boat,  while  being  towed  up  a 
creek,  grounded  on  a  bar  and  was  damaged.  Action  was  brought  agauisrt 
the  tug  for  negligence.  The  evidence  showed  that  the  libellant  had  notioe 
that  the  boat  must  not  be  loaded  deeper  than  five  and  a  half  feet,  having 
been  towed  by  the  same  tug  up  the  creek  on  several  occasions.  The  boat 
was  loaded  too  deep.  The  district  judge  held  it  was  the  duty  of  the  tow 
to  conform  to  the  well-known  requirements,  and  the  presumption  was  that 
she  had  done  so,  and  that  the  tug  was  not  put  upon  inquiry.  Libel  dL^smissed. 
Affirmed  by  Circuit  Court  of  Appeals.  The  Harry  and  Fred,  14  U.  S.  App. 
124  (2d  Cir.) ;  PerCur.,  1893. 

152.  Leaving  Tow  in  Exposed  Position.- A  tug  under  contract  to  tow  a 
canal  boat  started,  but  finding  the  passage  too  rough  turned  back  and  left 
the  latter,  against  the  objection  of  the  master  of  the  canal  boat,  at  a  place 
not  used  as  a  slip.  During  the  ni^ht  the  canal  boat  broke  in  two  and  sank. 
The  evidence  showed  that  the  accident  was  caused  by  reason  of  the  unsafe 
landing  place.  Held,  that  it  was  the  dut^r  of  the  tug  to  put  the  canal  boat 
in  a  safe  place,  and  was  therefore  responsible  for  the  accident.  The  Charier 
Rxinyan,  14  U.  S.  App.  410  (2d  Cir) ;  Shipman,  J.,  1893. 

153.  To  Avoid  Known  Obstacles. — A  tug  towing  a  canal  boat  unon  an  ob- 
stacle which  competent  and  experienced  pilots  would  have  avoided,  is  guilty 
of  negligence.     The  Mascot,  14  U.  S.  App.  503  (2d  Cir.) ;  Per  Cur.,  1893. 

See  the  S.  W.  Morris,  69  F.  R.  616. 

154.  In  Narrow  Channel. — A  tug  with  a  schooner  in  tow  on  a  long  hawser 
attempted  to  pass  a  meeting  tow  starboard  to  starboard,  instead  of  port  to 
XK>rt,  as  required  by  the  inspector's  rules.  Held,  that  it  was  no  excuse  that 
the  tug  feared  she  might  thus  cast  her  tow  upon  the  rocks.  Her  duty  was  to 
shorten  her  hawser  and  to  take  her  tow  alongside ;  and  failing  to  do  so  she 
was  liable  for  the  collision.  The  Empire  anid  The  Transfer  No.  3,  26  U.  S. 
App.  152  (2d  Cir.);  Lacombe,  J.,  1894. 

155.  To  CJontrol  Tow. — It  is  the  duty  of  a  tug  going  on  a  flood  tide  with  a 
flotilla  over  a  G[uarter  of  a  mile  long  to  provide  some  means  for  controlling 
the  rear  tows  in  case  it  became  necessary.  Failure  to  do  so  does  not  relieve 
her,  althougli  a  vessel  with  which  she  collides  is  also  at  fault  in  bein^  an- 
chored in  improper  grounds.  The  Richmond  and  The  E.  Heiperahausen,  26 
U.  S.  App.  183  (2d  Cir.) ;  Wallace,  J.,  1894. 

156.  Bound  to  Know  the  Channel. — A  steam  tug  which  undertakes  to  tow 
a  vessel  is  bound  to  know  the  channel,  the  condition  of  the  bottom,  the 
depth  of  water  in  the  river,  and  the  existence  and  location  of  any  well- 
known  obstruction.  Vessel  Owners^  Towing  Co,  v.  Wilson^  24  U.  S.  App.  49 
(7th  Cir.) ;  Jenkins,  J.,  1894. 
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F.  Depabturb  from  the  Rules,  157-163. 

157.  Justifiable  Departure  from  Rules. — The  mere  fact  that  vessels  often 
agree  with  each  other  to  depart  from  the  rules  of  the  Board  when  roimding 
the  Battery  (New  York)  is  not  sufficient  to  excuse  a  vessel  which,  without  se- 
curing assent  to  such  an  agreement,  takes  upon  herself  the  responsibility  of 
departing  from  it  merely  for  her  own  convenience.  The  E,  A.  Packer,  14 
U.  S.  App.  684  (2d  Cir.)  ;  Laoombe,  J.,  1898. 

158.  When  Excusable. — ^Where  one  ship  has  by  wrong  manoeuvres  placed 
another  ship  in  a  position  of  extreme  danger,  the  latter  will  not  be  held  to 
blame  if  she  has  aone  something  wrong,  and  has  not  been  managed  with 
perfect  skill  and  presence  of  mind.  The  E,  D,  Holton,  81  U.  S.  App.  317 
(6th  Cir.) ;  Swan,  J.,  1895. 

159.  JusHfloation  of,  a  Question  for  Jiiry. — ^In  an  action  at  law  for  a  col- 
lision between  steamers,  when  their  duties  were  prescribed  bv  the  rules  of 
navigation,  and  a  departure  by  the  plaintiff's  vessel  is  alleged  to  have  con- 
tributed to  the  collision,  the  court  refused  to  Instruct  the  jury  at  the  defend- 
ant's request  on  the  question  as  to  whether  such  departure  from  the  rules 
was  justified,  and  left  it  to  the  jury  to  determine  whether  there  was  negli- 
gence in  the  management  of  the  vessels  in  error.  Belden  v.  Chase,  150  U.  S. 
674;  Fuller,  C.  J.,  1893. 

Where  a  vessel  has  oommitted  a  positive  breach  of  statute  she  must  not  only  show  that  prob- 
ably her  fault  did  not  contribute  to  the  disaster,  but  that  it  could  not  have  done  so.  Thames 
Towboat  Co.  v.  Central  R.  Co.  of  N.  J.,  61  F.  R.  118 ;  Greenwood  v.  Town  of  Westport,  60  F.  R. 
567. 

160.  Violation  of  Custom— Burden  of  Proof.— The  probability  that  a 
steamer  or  a  vessel  sailing  with  a  free  wind  will  pursue  the  course  custom- 
arily pursued  in  that  vicinity  by  vessels  bound  from  and  to  the  same  port 
is  so  strong  that  a  deviation  from  that  course  without  apparent  cause  will 
not  be  considered  as  established  without  clear  preTX)nderance  of  testimony. 
The  City  of  New  York,  147  U.  S.  72 ;  Brown,  J,,  1898. 

161.  Disregard  of  Signal.—A  steamer  and  a  tug  met  in  collision.  The 
steamer,  to  avoid  a  collision  with  a  sailing  vessel,  had  starboarded  her  helm 
and  continually  shown  her  green  Ughts  to  the  tug  which  had  signalled  its  in- 
tention and  was  endeavoring  to  pass  the  steamer  port  to  port.  The  steamer 
failed  to  appreciate  her  position  owing  to  her  effort  to  avoid  the  sailing  vessel, 
and  although  the  tug  committed  an  error  of  judgment  in  extremis  by 
keeping  her  course,  she  was  held  not  guilty  of  fault.  The  Sarah  Thorp  and 
The  America,  1  U.  S.  App.  154  (2d  Cir.) ;  Per  Cur.,  1892. 

162.  Disregard  of  Signals.— Where  a  schooner,  before  there  is  a  risk  of  col- 
lision, changes  her  course,  and  continuing  such  course  disregards  the  steamer's 
signals  that  she  was  going  ahead  or  astern  of  her,  the  steamer  was  solely  in 
fault  for  the  collision  because  she  did  not  obey  article  21  of  the  International 
Regulations,  23  Stat.  4.38,  442,  c.  854.  The  Energia  and  The  Wild  Pigeon, 
35  U.  S.  App.  6  (2d  Cir.) ;  Lacombe,  J.,  1895. 

163.  No  Bight  to  Assume  suoh  by  Another  Vessel.— A  master  of  a 
vessel  has  no  right  to  assume  that  another  vessel  appro€Lching  will  disobey  a 
statute  governing  such  conditions  in  the  absence  of  some  controlling  custom 
of  navigation  at  that  point,  or  some  notification  by  the  other  vessel  that  she 
intends  to  depart  from  the  rule  of  the  road.  The  libelled  vessel  failed  to  com- 
ply with  Rev.  Stat,  of  N.  Y.,  -gsxt  I.,  c.  20,  title  10,  sec.  1,  which  regulates 
the  course  of  boats  passing  through  Hell  Gate,  alleging  in  extenuation  that 
she  thought  the  other  craft  would  also  depart  from  the  rule.  The  Josephine 
B,,  The  Arrow,  and  The  Maud,  20  U.  S.  App.  105 (2d  Cir.) ;  Lacombe,  J.,  1893. 

VI.  OF  HYPOTHECATION  AND  BOTTOMRY,  164-168. 

165.  Beoitals  in  Bond  Do  Not  Estop  Obligor.— In  admiralty,  the  recitals 
in  a  bottomry  bond  as  to  the  amount  of  the  indebtedness  of  the  obligor  to 
the  obligee  do  not  estop  the  obligor  from  questioning  the  amount  due  for 
advances,  though  the  recitals  are  evidence,  but  not  conclusive,  of  the  true 
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amount  of  the  advances.  But  where  a  bottomry  bond  was  executed  ta 
enable  a  vessel  to  go  on  a  certain  voyage,  held^  that  this  was  an  express 
agreement  that  the  voyage  should  be  made,  and  so  the  obligor  could  not  set 
up  claims  for  loss  of  freight  incurred  on  that  voyage,  in  pursuance  of  an 
alleged  outside  agreement  that  he  might  do  so.  Uie  Sirius,  7  U.  S.  App.  860 
(9th  Cir.);  Hanfobd,  J.,  1893. 

167.  Appropriation  of  Beceipts  by  Obligor.— A  commission  merchant 
may  deduct  from  funds  coming  into  his  hands  commissions  earned  in  the 
transactions  producing  such  receipts.  So  the  obligee  in  a  bottomry  bond 
may  appropriate  money  received  for  freight  subsequent  to  the  date  of  the 
bond,  to  pav  expenses  contracted  for  the  benefit  of  the  vessel  and  not  secured 
by  the  bond,  and  need  not  apply  the  same  as  a  credit.    Same  Case. 

168.  Hypothecation  of  Freight  Only.— A  contract  hy^thecating  "ship 
and  ireight"  for  a  loan  on  freight,  assigning  a  proportionate  part  of  the 
freight  therefor,  providing  that,  **  in  case  of  total  loss,"  the  loan  shall  not  be 
repaid,  and  expressly  made  subject  to  rules  of  the  lender  applying  only  to 
**  loans  on  freight,"  one  of  which  rules  provides  that "  if  therebe  no  payment 
of  freight,  either  total  or  partial,"  the  loan  shall  not  be  repaid,  is  a  bottomry 
of  the  freight  only,  and  the  words  '*  total  loss"  refer  to  the  loss  mentioned  in 
such  rule  **  if  there  be  payment  of  freight,"  and  not  to  a  total  loss  of  the  vessel 
and  freight  The  Sophie  WUhdminey  20  U.  8.  App.  119  (2d  Cir.)  ;  Waixack, 
J.,  1893. 

See  Elisa  Lines,  61  F,  R.  319. 

VII.  OF  THE  LOSS  OF  SHIPS— LIABILITY  THEREFOR. 
A.  Collision  Generally,  169-214. 
Causes  op,  169-194. 

169.  OoUision  Defined. — In  an  admiralty  sense  there  is  a  collision  notwith- 
standing the  fact  that  a  vessel  is  at  rest  and  moored  when  run  into.  London 
Assurance  v.  Companhia  De  Moagens  Do  Barriero,  28  U.  S.  App.  439  (3d 
Cir.);  ACHESON,  J.,  1895. 

170.  Act  of  Feb.  13,  ISOd,  Does  Not  Apply  to  Collisions.— The  act  of 

February  13th,  1893,  c.  105,  27  Stat.  445,  entitled  ''  An  act  relating  to  naviga- 
tion  of  vessels,  bills  of  lading,  and  to  certain  obligations,  duties  and  ri^ts 
in  connection  with  the  carriage  of  property,"  modifies  the  relations  previously 
existing  between  the  vessel  and  her  car^o  only,  and  does  not  exempt  a  vessel 
from  liability  for  negligence  resulting  in  colnsion.  The  Detaioare,  161  U.  S. 
459;  Brown,  J.,  1896. 

171.  Neglect  of  Statutory  Bequirements— Presumption.— In  a  collision 
between  a  steamer  and  a  sailing  vessel  in  a  fog  it  was  shown  that  the  man- 
agement of  the  steamer  was  at  fault,  and  al^  that  the  sailing  ve^el  had  a 
tin  fog-horn  and  not  a  horn  sounded  by  mechanical  means  as  required  b^ 
article  12  of  the  International  Rules.  Held,  that  as  in  case  of  collision  it  is 
presumed  that  neglect  of  a  statutorv  requirement  contributed  to  the  collision 
unless  the  contrary  is  positively  shown,  the  absence  of  aproper  fog-horn 
must  be  presumed  to  have  contributed  to  the  collision.  The  MarteUo,  153 
U.  S.  64 ;  BROWN,  J. ,  1894. 

173.  Tug  and  Perry-boat— Prestimption  of  Fault.— When  a  ferry-boat 
comes  up  behind  a  tug  over  which  control  is  lost  and  a  collision  takes  place 
between  the  boats  and  it  appears  that  the  ferr^-boat  was  in  the  hands  of  ejt- 
perienced  men  and  following  the  course  prescribed  by  law,  while  the  tug  was 
controlled  by  an  inexperienced  man,  the  tug,  in  absence  of  proof  of  care- 
lessness on  the  part  of  the  ferry-boat,  will  be  held  responsible  for  the  damages 
occasioned  thereby,  KiUierCs  Admx,  v.  Long  L  R.  JK.  Co,,  35  U.  S.  App.  Il5 
(2d  Cir.);  Wallace,  J.,  1896. 

173.  Negligent  Navigation. — A  vessel,  at  a  place  where  she  was  liable  to 
meet  other  vessels,  was  at  fault  in  running  across  the  ebb  tide  in  such  a 
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manner  that  the  current  prevented  her  answering  her  helm  with  prompt- 
ness, and  such  fault  was  sufficient  to  render  her  liable  in  whole  or  in  part 
for  the  loss  occasioned  by  the  collision.  A  vessel  is  also  at  fault  in  remain- 
ing motionless  for  a  minute  and  a  half  when  she  should  keep  her  course,  thus 
violating  rule  28  of  the  rules  for  preventing  collisions  on  the  water.  Rev. 
Stat,  of  U.  S.,  §  4233.  The  Britannia  (1) ;  The  Britannia  {Sf) ;  The  Beacons- 
field,  153  U.S.  130  ;  Shiras,  J.  (Brown,  Jackson,  JJ.,  Dist.),  1894. 

See  Eddie  Qarrison,  66  F.  R.  J»5 ;  The  Nutmeg  State  ;  Harris  v.  Nutmeg  State,  OS  F.  R.  848 ; 
KiUien  ▼.  Hyde,  88  F.  R.  176. 

174.  Disregard  of  Signals. — A  steamer  having  run  into  and  sunk  a  canal 
boat  in  tow  of  a  tug  was  held  liable,  because,  if  she  did  not  hear  the  tug's 
signals,  she  should  have  heard  them  under  the  circumstances.  As  she  shomd 
have  heard  them,  she  is  as  culpable  as  if  slie  had  heard  and  disregarded  them. 
37ie  City  of  New  York,  1  U.  S.  App.  72  (2d  Cir.);  Wallace,  J.,  1891. 

175.  Failure  to  Observe  her  own  Signals.— Where  a  collision  results 
through  the  failure  of  one  of  the  steamers  to  conform  to  her  own  signals, 
she  is  responsible  for  damages  arising  from  the  collision.  T?ie  Nutmeg  State 
and  The  Monitor,  35  U.  S.  App.  161  (2d  Cir.);  Per  Cur.,  1895. 

176.  Unnecessary  MancBuvres— Liability.— A  tug-boat  has  no  right  to 
manoBUvre  unnecessarily  at  the  entrance  of  a  ferry  slip,  and  if  a  collision 
which  could  easily  have  been  avoided  by  the  tug-boat  occur  with  a  ferrv- 
boat  while  making  her  slip,  especially  after  the  tug  has  been  properly 
signalled,  the  ferry-boat  will  not  be  held  in  fault  for  the  collision.  Tne 
West  Brooklyn,  1  U.  S.  App.  88  (2d  Cir.) ;  Per  Cur.,  1891. 

177.  Obstructing  Slip— Liability  for.— A  steamboat,  after  due  notice  to 
two  canal  boats  which  were  wrongfully  in  her  regular  slip,  in  a  careful  and 

? roper  manner,  with  the  assistance  of  a  steam  tug,  moved  out  of  the  slip, 
he  space  was  sufficient  to  warrant  a  reasonable  expectation  that  she  could 
draw  out  safely,  but  owing  to  the  crowded  state  occasioned  by  the  two  canal 
boats,  she  came  in  contact  with  a  boat  which  she  squeezed  against  libellant's 
boat  and  damaged.  Held,  that  the  remedy  of  the  injured  craft  was  against 
the  intruding  canal  boats  and  not  against  the  steamer.  The  Express,  1 U.  S. 
App.  109  (2d  Cir.) ;  Per  Cur.,  1892. 

In  The  Jackson,  68  F.  R.  008,  it  was  held  that  under  the  ordinance  of  the  Citv  of  New  York  for- 
btddin;^:  the  obstruction  to  the  free  course  of  ferry-boats  in  and  out  of  their  slips,  a  tug  boat  was 
at  fault  for  allowing  her  tow  to  drift  into  the  ferry  slip.  But  the  ferry-boat  was  held  liable  for  not 
waiting  a  short  time  to  allow  the  tow  to  be  hauled  out,  it  l>eing'apparent  that  she  could  not  enter 
without  doingf  damage.  See  also  as  to  obstructing  a  slip,  Castle  v.  South  Brooklsm,  60  F.  R. 
600. 

178.  Negligence  of  Ferry-boat. — In  an  action  to  recover  for  damages  to  a 
steam-lighter  in  a  collision  with  a  ferry-boat,  the  nature  of  the  blow  and  of 
the  injuries,  connected  with  the  improbability  that  the  steam-lighter  would 
move  with  her  stem  across  the  slip,  showed  that  the  ferry-boat  was  in  fault, 
and  damages  were  awarded  to  the  steam -lighter.  TheMontclair,  35  U.  S. 
App.  63;  Shipman,  J.,  1895. 

179.  Approaohing  Craft— Liability.— Where  it  is  the  duty  of  vessels  ap- 
proacning  each  other  end  on  or  nearly  so  to  pass  each  other  port  to  port  and 
a  steamboat  attempted  to  depart  from  this  rule,  her  proposition  to  do  so 
being  assented  to  by  the  approaching  tug,  which  did  all  she  could  to  co- 
oi)erate,  and  a  collision  ensued,  the  steamer  not  having  made  due  allow- 
ance for  the  sheering  of  the  tug  caused  by  the  tide,  the  steamboat  was  held 
liable,  as  she  took  the  risk  of  x)assing  safely  on  the  starboard  side  of  the  tug. 
The  Titan  and  Car-Float  No,  6,  1  U.  S.  App.  123  (2d  Cir.);  Wallace,  J., 
1892. 

180.  Lack  of  Boom — Liability. — Where  a  steamer  coming  up  North  River 
whistled  that  she  intended  to  pass  between  a  tug  and  her  tow  and  the  New 
York  piers,  and  a  ferry-boat  then  attempted  to  pass  between  the  tug  and  her 
tow  and  the  steamboat,  the  ferry-boat  was  hela  to  be  in  fault  and  the  colli- 
sion was  not  caused  by  the  tug  and  her  tows  dropping  back  with  the  tide 
and  thus  intercepting  the  course  of  tlie  ferry-boat.  The  Jersey  City,  1  U.  S* 
App.  244  (2d  Cir.) ;  Wallace,  J.,  1892. 
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181.  Interseoting  Courses. — A  steamer  which  approaches  a  schooner  at 
night  on  a  course  intersecting  that  of  the  latter  obliquely,  and  which  passes 
the  point  of  intersection  first,  is  in  fault  for  producing  a  collision  by  putting 
her  nelm  liard  aport  upon  seeing  the  schooner's  green  light.  The  Lepanto 
and  Hie  Cassie  F.  Bronaon,  8  U.  8.  App.  1  (4th  OLr.);  Hughes,  J.,  1892. 

182.  Violation  of  State  Statute— Liability.— Where  a  ferry-boat  in  at- 
tempting to  enter  her  slip  strikes  the  division  rack,  rebounds  and  collide 
with  a  tug  and  tow,  the  latter  is  in  fault  if  she  is  sailing,  not  in  the  middle 
of  the  river,  as  required  by  statute,  but  too  near  to  one  side.  The  Ro^cd 
and  The  Superior,  14  U.  S.  App.  80  (2d  C^ir.) ;  Wallace,  J.,  1893. 

183.  Overtaking  VeBsel— Presumption  of  Fault.— The  overtaking  vessel 
must  be  held  at  fault  for  the  collision,  unless  a  preponderance  ofproof 
showed  that  she  was  free  from  fault.  Tlie  Stephen  Bennett  and  The  Eliz.  T. 
Cottinghaniy  14  U.  S.  App.  27  (2d  Cir.) ;  Per  Cur.,  1898. 

184.  Failure  to  Follow  Signalled  Intention.— A  tug  and  a  yacht  collided 
while  going  through  the  easterly  channel  of  Hell  Gate.  The  eTidence 
showed  that  the  vessels  had  exchanged  signals  importing  that  they  would 
pass  in  a  certain  position,  but  the  tug  failed  to  alter  her  course  in  accord- 
ance with  such  understanding.  District  judge  lield  tug  responsible  for  the 
collision.  Affirmed  by  Gircmt  CJourt  of  App^is.  The  Peerless,  14  U.  S.  App. 
163  (2d  Cir.) ;  Per  Cur.,  1898. 

185.  Craft  at  Anohor.— During  a  fog  a  steamship  collided  with  a  schooner 
at  anchor.  The  evidence  showed  that  the  schooner  was  anchored  out  of  the 
regular  path  of  steamers  in  a  safe  and  proper  place,  and  was  properly  sound* 
ing  her  oell,  although  it  was  claimed  tnat  the  bell  had  not  been  heard  on 
board  the  steamer.  Held,  the  steamer  was  liable ;  the  conditions  were  not 
such  as  to  make  the  accident  or  calamity  an  inevitable  one.  The  Buffalo^ 
14  U.  S.  App.  373  (2d  Cir.) ;  Shipman,  J.,  1893. 

186.  Vessel  with  Anchor  Tripped  is  at  Anchor.— A  fishing  bark,  having 
been  anchored  on  the  fishing  banks,  commenced  to  weigh  anchor  during  a 
fog.  Work  of  weighing  anchor  was  suspended  to  hoist  some  of  the  sails ;  but 
evidence  failed  to  show  that  the  anchor  had  left  the  bottom,  when  a  steamer, 
moving  at  a  speed  declared  unlawful  under  the  circumstances,  came  in  sight 
and  collided  with  the  bark.  Held,  that  the  bark  was  to  be  considered  as  at 
anchor,  and  that  the  sounding  of  the  bell,  which  by  the  evidence  was  shown 
to  have  been  done,  was  the  proper  signal,  and  the  steamer  was  solelvin  fault 
for  the  collision.     The  Obdam,  20  U.  S.  App.  439  (2d  Cir.) ;  Lacombe,"  J.,  1894. 

187.  Negligent  Navigation. — A  steamship  came  in  collision  with  a  schooner 
at  daybreak.  The  evidence  showed  that  the  steamer  was  carelessly  navi- 
gated, and  although  a  changing  of  the  direction  of  the  schooner  in  extremis 
might  have  caused  the  vessels  to  strike  at  the  particular  angle,  yet  .the  pre- 
ponderance of  evidence  showed  that  the  steamer  was  responsible  for  the 
collision,  and  fixed  on  it  the  liability.  The  Minnie  Smith,  14  U.  S.  App.  513 
(2d  Cir.);  Shipman,  J.,  1893. 

188.  Unnecessary  Change  of  Course. — A  collision  occurred  between  a  ship 
and  a  steam-tug  while  the  navigation  rules  established  by  act  of  March  8, 
1885,  23  Stat.  438,  were  in  force.  The  tug,  which  was  required  to  keep  out 
of  the  way  of  the  ship,  ported  her  helm  to  avoid  it,  and  if  the  sliip  had  not 
changed  her  course  the  collision  would  have  been  avoided.  Such  change  of 
course  on  the  part  of  the  ship  was  neither  necessary  nor  excusable.  The  tug  did 
evervthing  possible  to  avoid  the  collision  and  lessen  the  damage.  Although  the 
tug  had  no  lookout  as  was  required  by  law,  yet  this  did  not  contribute  to  the 
collision.  The  error  of  not  sooner  stopping  and  reversing  was  not  a  fault,  as 
the  tug  may  well  be  considered  as  having  been  in  extremis*  The  Blue  Jacket 
V.  The  Tacoma,  144  U.  S.  371 ;  Blatchpord,  J.,  1892. 

See  The  Circassian  65  F.  R.  117 ;  The  Iron  Chief,  58  F.  R.  611 ;  The  New  York,  63  F.  R.  653 ;  Trans- 
fer No.  8,  63  F.  R.  678. 

189.  Caused  by   Commotion   of  Passing   Steamboats— Idability.— A 

steamboat  in  passing  a  lighter  in  tow  of  a  steam  tug  failed  to  slow  down 
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as  she  should  have  done.  The  waves  caused  by  her  rapid  motion  caused  the 
lighter  to  collide  with  a  barge  and  to  sink.  It  was  held  tliat  the  decisive 
cause  of  the  collision  was  the  agitation  of  the  water  caused  by  the  passing 
steamboat,  and  that  the  steamboat  was  liable  for  damages.  TJie  Cotiimbia, 
17  U.  S.  App.  508  (8d  Cir.);  Dallas,  J.,  1894. 

190.  Neglect  of  Statutory  Bequirements.— A  violation  of  one  of  the  stat- 
utory rules  intended  to  prevent  collisions  is  presumed  to  have  contributed  to 
the  collision,  and  the  burden  is  on  the  guilty  vessel  to  show  that  the  violation 
could  not  have  contributed  thereto.  The  Kate  Butteroni  and  The  Cuba,  20 
U.  S.  App.  217  (2d  Cir.);  Wallace,  J.,  1894. 

191.  Liability  of  Owners  to  Strangers.— Owners  of  vessels  are  not,  as  to 
strangers,  under  any  liability  as  warrantors  of  the  sufficiency  and  soundness 
of  machinery  and  equipments ;  they  are  bound  to  use  only  that  degree  of 
care  in  the  selection  of  machinery  and  equipments  which  persons  of  ordinary 
prudence  are  accustomed  to  use  and  employ  for  the  same  purpose.  The 
Oljpnpia,  22  U.  S.  App.  69  (6th  Cir.) ;  Lurton,  J.,  1894. 

192.  Negligenoe  of  Approaching  Craft.— A  steamship  passing  a  tug  and 
tow  suddenly  changea  ner  course  and  ran  into  one  of  the  tow.  In  mving 
the  fault  upon  the  steamship,  the  court  held  that  the  immediate  cause  of  the 
collision  was  the  sudden  change  of  course  by  the  steamer  after  the  tug  was 
passed,  and  that  the  omission  by  the  tug  to  blow  the  passing  signal  bore  so 
small  a  proportion  to  the  fault  of  the  steamship  and  contriouted  so  little  to 
the  disaster  that  it  was  not  entitled  to  consideration.  The  Peerless  and  The 
Lard  a  Neil,  25  XJ.  S.  App.  153  (4th  Cir.) ;  Brawley,  J.,  1895. 

193.  Carelessness  of  Lighter.— A  steam  lighter  wishing  to  obtain  a  berth 
alongside  a  bulkhead  where  an  oil  vessel  and  a  canal  boat  were  already 
moored,  placed  her  bow  in  the  oil  vessePs  stem  and  pushed  her  and  the  canal 
boat  forward  so  violently  that  the  latter  struck  a  dock  and  was  sunk.  Held. 
that  the  lighter  waa  wholly  liable.  The  Lime  Rock,  26  U.  S.  App.  83  (2d 
Cir.);  Per  Cur.,  1894. 

194.  Proximate  Cause,  Defined.— The  proximate  cause  of  an  injury  is  gen- 
erally a  question  of  fact  to  be  determmed  in  each  case  by  circumstances 
attending  the  injury,  and  the  conditions  under  which  it  happened.  Tlie 
question  is,  was  tnere  an  unbroken  connection  between  the  original  wrong 
and  the  injury  ?  or  was  there  some  new  and  independent  cause  intervening 
between  the  wrong  and  the  injury  ?  The  E.  D,  Jffolton,  81  U.  S.  App.  317 
(6th  Cir.) ;  Swan,  J.,  1895. 

2.  Vessels  Involved,  195-200. 

195.  Between  Sohooner  Sailing  Close-hauled  and  one  Biuming  Free. 
— ^Where  a  collision  takes  place  between  two  schooners,  one  sauing  by 
the  wind  close-hauled  and  the  other  running  free  on  the  port  tack,  the  one 
close-hauled  is  privileged,  and  unless  it  can  be  proved  that  the  privileged 
schooner  was  in  fault,  the  schooner  running  free  is  responsible  for  the  colli- 
sion.   The  Gypsum  Prince,  35  U.  S.  App.  165  (2d  Cir.)  ;  Lacombe,  J.,  1895. 

196.  Tug  and  Steamer. — Where  the  evidence  shows  that  a  collision  between 
a  tug  and  a  steamer  was  caused  by  the  failure  of  the  tug  to  comply  with  its 
own  signals  which  the  steamer  assented  to,  the  tug  is  solely  responsible  for 
the  collision.  The  Nutmeg  State  and  The  Monitor,  35  U.  S.  App.  161  (2d  Cir. ) ; 
Per  Cur.,  1895. 

197.  Steamer  and  Schooner. — When  steamer  and  schooner  are  meeting  on 
the  Lakes,  it  is  the  duty  of  the  steamer  to  avoid  the  schooner,  and  in  case  of 
collision  the  burden  is  cast  upon  the  steamer  to  show  that  it  was  the  fault  of 
the  schooner.  Bigelow  v.  Anderson^ s  Admr,,  ^  U.  S.  App.  261  (7th  Cir.); 
Jenkins,  J.,  1895. 

198.  Steamer  and  Schooner. — Where  a  steamer  does  not  allow  a  sufficient 
space  for  the  manoeuvres  of  the  schooner  and  a  collision  takes  plare  in  the 
open  seas,  the  steamer  is  in  fault.  The  City  of  St,  Av.gustine,  35  U.  S.  App. 
827  (2d  Cir.);  Shipman,  J.,  1895. 
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199.  Tow  with  Tow.— A  steamer  with  tow  held  liable  for  colliding  with  an- 
other steamer's  tow  in  attempting  to  tie  up  at  the  same  landing  on  the  Mis- 
sissippi River.  The  Harry  Brawn ;  Brown  v.  Woody  38  U.  S.  App.  44  (3d 
Cir.);  BUTLKR,  J.,  1894. 

200.  Schooner  and  Steamer.— In  a  collision  on  Long  Island  Sound,  when 
the  night  was  dark  and  rainy,  but  the  atmospheric  conditions  not  such  as 
required  the  steamer  to  reduce  her  speed  (which  was  8^  knots  an  hour),  and 
the  schooner,  after  sight  of  the  steamer,  had  changed  her  course,  it  was  held 
that  the  schooner  was  solely  liable.  The  Fair  Wmd,  26  U.  S.  App.  466  (2d 
Cir.) ;  Lacohbb,  J.,  1894. 

3.  Liability  for,  201-214. 

201.  Who  is  in  Fault. — The  B. ,  an  ocean  steamer  coming  into  New  York  har- 
bor, met  the  P.,  a  ferrr-boat  running  between  the  New  York  and  New  Jersey- 
shores,  and  damaged  her.  The  P.  sounded  the  single  whistle  required  bj 
law  to  warn  the  B.  to  keep  out  of  the  way.  As  the  B.  had  the  P.  on  her 
starboard  side,  it  was  the  duty  of  the  B.  to  keep  out  of  the  way  of  the  P. 
(Rule  19,  Rev.  Stat.,  g  4283),  and  no  fault  could  be  imputed  to  the  P.  for  leav- 
ing when  she  did,  and  for  her  failure  to  stop  and  reverse.  The  Breakwater, 
155  U.  S.  252 ;  Brown,  J.,  1894. 

202.  NejB^leot  of  Freoautions  must  Contribute  to  Injtiry.— A  steamer 
running  on  a  dark  night  at  the  rate  of  fifteen  miles  an  hour  through  a  nar- 
row inland  channel,  having  a  local  pilot  in  cliarge  of  her,  should  have  a 
lookout  stationed  on  either  bow,  and  the  master  should  be  on  deck ;  but  fail- 
ure to  comply  with  these  requirements  will  not,  in  case  of  collision,  suffice 
to  condemn  the  steamer,  imless  there  be  proof  that  the  failure  contributed  to 
the  collision.     The  Oregon,  158  U.  S.  186  ;  Brown,  J.,  1895. 

208.  Craft  out  of  her  Course  in  Fault. — A  steam  barge  was  run  into  by  a 
large  steamer  on  Checapeake  Bay  at  night.  Upon  the  hearing  in  the  District 
Court  both  vessels  were  found  to  be  at  fault — the  former  for  not  having  her 
lights  burning,  the  latter  for  being  out  of  her  proper  course.  Upon  appeal 
the  court  held  that  there  was  not  enough  evidence  to  prove  any  negligence 
on  the  part  of  the  barge,  and  all  the  blame  was  thrown  upon  the  steamer. 
The  Decatur  H,  Miller^  8  U.  S.  App.  562  (4th  Cir.) ;  Simonton,  J.  (Jackson,  J., 
Dist.),  1894. 

204.  Fault  of  Craft  in  Tow.— In  this  case  the  same  facts  were  in  issue  as  in 
The  F.  W.  Vosburgh,  1  U.  S.  App.  148.  In  tliat  case  the  F.  W.  V.  was  held 
liable  for  negligence.  The  present  action  was  brought  by  the  owners  of  a 
dredge  which  was  struck  by  the  ship  C.  E.  in  a  collision  on  the  Delaware. 
The  C.  E.  was  in  tow  of  tJie  Vosburgh.  The  ruling  of  the  lower  court  in  this 
case,  holding  the  sliip  C.  E.  alone  responsible  and  exonerating  the  tug  Vos- 
burgh, was  affirmed  by  this  court,  refusing  to  follow  the  ruling  in  The  F.  W. 
Vosburgh,  1  U.  S.  App.  143.  The  Ciampa  Emilia,  3  U.  S.  App.  320 (3d  Cir.) ; 
ACHESON,  J.,  1892. 

See  No.  821,  post. 

205.  Liability  for— Evidence  against  Libel.— In  the  case  of  a  collision 

between  a  tug  and  a  barge  in  tow  of  a  second  tug,  the  testimony  was  con- 
flicting, but  the  court  held  that  the  weight  of  the  evidence  contradicted  the 
allegations  of  the  libel  and  the  decree  of  tlie  District  Court  dismissing  the  libel 

was  affirmed.  The  General  G,  Mott,  3  U.  S.  App.  143  (3d  Cir.) ;  Wales,  J., 
1892.  rr  V  /  .       - 

2^'  Liability  of  Owners  for  Loss. — ^Where  no  inspection  was  made  of 
the  cargo  m  the  after-hold  of  a  vessel,  in  collision  through  her  own  fault, 
and  repaired  under  the  supervision  of  her  owners,  and  it  was  found  that 
the  contents  of  certain  casli^  had  leaked  out,  it  was  held,  that  as  the  owners 
had  direct  knowledge  that  part  of  the  cargo  had  been  damaged  by  the  colli- 
sion, it  was  negligence  not  to  have  exammed  the  rest  of  the  cargo,  and  re- 
condition the  casks  before  continuing  the  voyage,  so  that  the  ship  was  liable 
for  the  loss  and  the  owners  were  not  protected  by  any  of  the  exemptions  of 
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the  bill  of  lading.    The  Guildhall,  26  U.  S.  App.  414  (8d  Cir.) ;  Lacombe,  J., 
1894. 

207.  Unavoidable  Aooident— No  Liability  for.— A  vessel  moored  in  a 
proper  and  reasonable  manner,  such  as  is  usual  in  like  cases,  and  found  by 
experience  to  be  sufficient,  but  which  breaks  loose  in  consequence  of  the  in- 
sufficiency of  the  spile,  of  which  insufficiency  the  vessel  could  have  no  knowl- 
edge, in  conjunction  with  a  very  high  tide  and  an  extraordinary  gale,  and 
is  carried  against  another  vessel,  cannot  be  held  liable  for  the  consequences 
of  the  collifflon.  TJie  Mary  L.  Gushing,  26  U.  8.  App.  480  (2d  Cir.) ;  Per  Cur., 
1895. 

208.  Not  Liable  for  Unforeseen  Aooidents.— The  M.  with  a  boat  in  tow, 
lashed  on  her  port  side,  was  slowly  approaching  a  drawbridge  on  the  usual 
course,  and  at  a  safe  distimce  from  a  aock  where  a  canal  boat  was  unloading, 
when,  owing  to  an  unforeseen,  sudden,  and  unnecessary  sheer  of  an  overtaking 
vessel  on  her  port  side,  her  tow  was  violently  struck  and  she  was  brought  in 
contact  with  the  canal  boat.  Held,  the  M.  was  not  bound  to  anticipate  any 
such  occurrence  as  took  place,  and  was  not  liable  for  the  collision.  The 
Mascot,  26  U.  S.  App.  411  (2d  Cir.);  Waijj».ce,  J.,  1894. 

209.  Not  Liable  for  Adhering  to  Customs.— A  propeller,  bound  for  a 
certain  port,  but  headed  to  another  at  the  signal  of  the  barge,  was  not  in 
fault  for  failing  to  take  the  barge  inside  the  breakwater  when  she  first  ar- 
rived, because  iSie  was  not  bound  to  that  port.  There  was  nothing  in  the  con- 
tract of  towage  which  required  her  to  take  her  tow  to  the  dock,  and  she  ^vas 
not  responsible  for  a  failure  successfully  to  carry  her  tow  witliin  the  break- 
waters.    The  John  M.  Nicoll,  22  U.  S.  App.  530  (6th  Cir.);  Lurton,  J.,  1894. 

210.  Steamer  Liable  for  Breaking  of  Budder  Chain.— A  steamer,  owing 
to  the  breaking  of  the  rudder  chain,  collided  with  a  schooner.  Proof  showed 
that  the  link  of  the  rudder  chain  which  broke  had  been  materially  worn 
during  a  long  voyage,  and  that  the  chain  was  open  to  daily  inspection. 
Held,  that  the  steamer  was  therefore  cliargeable  with  knowledge  of  such 
wear  and  must  be  held  responsible  for  failure  to  replace  the  weakened  link. 
The  Allen  Green,  20  U.  S.  App.  331  (2d  Cir.) ;  Lacombe,  J.,  1894. 

211.  In  Pari  Delicto— Tugs. — Two  steam  tugs  simultaneously  started  at  full 
speed  for  a  schooner  to  obtain  its  tow.  They  ran  abreast  of  each  other  until 
directly  opposite  the  schooner  and  both  turned  their  wheels  a-starboard  in 
order  to  get  on  the  port  side,  and  in  so  doing  the  bow  of  one  grazed  the  stem  of 
the  other,  causing  the  latter,  as  its  captain  claimed,  to  run  into  the  schooner 
amidships.  Held,  the  tugs  were  in  pari  delicto,  both  having  violated  Rev. 
Stat.,  ^4233,  Rule  21.  Leathern  y,  Hamilton  and  Merryman  Co,,  24  U.  S. 
280  (7th  Cir.) ;  Woods,  J.,  1894. 

212.  Determined  by  Evidence  of  Disinterested  Witnesses.— Schooner 
G.,  while  sailing  close-hauled,  with  the  wind  on  her  starboard  side,  was  run 
into  by  the  C.  H.  T.,  which  had  been  running  free,  with  the  wind  on  her 
port  side  and  steering  north  by  west.  Under  these  circumstances  right  of 
way  belonged  to  G.  Testimony  from  the  two  vessels  was  contradictory. 
Held,  that  the  evidence  of  disinterested  witnesses  should  govern  the  case, 
and,  as  that  evidence  was  clearly  in  favor  of  G.,  the  collision  should  be  laid 
to  the  fault  of  the  C.  H.  T.  The  Charles  H,  Trickey,  33  U.  S.  App.  36 
(4th  Cir.) ;  Nelson,  J.,  1895. 

213.  Decree  of  Lower  Court  Affirmed.— Where  the  District  Court  found 
that  one  of  two  vessels  was  at  fault  for  a  collision,  and  the  evidence  was  not 
inconsistent  with  thejudgment  of  the  court,  it  was  held  that  the  decree 
should  be  affirmed.  Jne  Shackamaxon  and  The  City  of  Columbia,  26  U.  S. 
App.  694  (2d  Cir.) ;  Per  Cur.,  1895. 

214.  Efi^ct  of  a  Belease.— A  barge  was  damaged  through  collision  with  a 
steamer.  She  was  compelled  to  go  into  the  dry  dock  for  repairs  and  thus 
lost  her  trip.    The  steamer  having  paid  for  repairs,  a  release  was  executed  in 
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full  settlement  of  all  claims,  except  for  the  loss  of  use.  In  a  suit  to  recover 
for  loss  of  use  and  damages  also,  it  was  held  that  the  release  was  in  the  nature 
of  a  contract  and  could  not  be  disputed  or  controlled  by  parol  evidence. 
The  Cayuga,  16  U.  S.  App.  577  (6th  Cir.) ;  Severens,  J.,  1893. 

B.  Divided  Fault— Joint  Ljabiltty,  215-219. 

216.  Negligence  of  Tow  and  Towing  Craft.— A  collision  occurred  between 
the  steamers  Express  and  Niagara,  the  latter  in  tow  of  two  tugs.  The  captain 
of  one  of  the  tugs  had  entire  control  of  the  Niagara.  Held,  a  tug  is  not  an 
agent  of  the  tow,  but  is  an  independent  contractor,  and  the  rule  respondeat 
superior  does  not  apply ;  the  collision  here  was  caused  by  the  negli^noe 
both  of  the  tugs  and  of  the  tow,  and  they  were  jointly  and  severally  liable. 
The  Niagara,  The  Express,  The  N,  B.  Star-Buck,  and  The  Charm,  1  U.  S. 
App.  658  (2d  Cir.);  Wallace,  J.,  1892. 
See  also  The  Anerly,  58  F.  R.  700 ;  Vessel  Owners'  Towing  Co.  v.  Wilson,  €8  F.  R.  690. 

216.  ExcesBiye  Speed  and  Improper  Signals.—A  schooner  and  a  steamer 
came  in  collision.  The  schooner  was  using  a  steam  whistle  and  blowing 
long  blasts,  while  the  steamer  was  not  going  at  a  moderate  speed  considering 
the  density  of  the  fog.  Held,  both  were  in  fault  and  the  damages  must  be 
apportioned.  A  shipmaster  cannot  say  that  one  signal  was  as  good  as 
another.    Tlie  Parthian,  5  U.  S.  App.  314  (1st  Cir.) ;  Webb,  J.,  1893. 

217.  Failure  to  Avoid.— A  small  tug  with  a  schooner  in  tow  on  a  hawser 
•  was  goinp^  out  of  the  East  River  on  the  ebb  tide,  when  a  steamer  rounded 

Grovernor  s  Island,  bound  in.  It  was  broad  daylight,  and  the  vessels  saw 
each  other  half  a  mile  away.  There  was  abundant  room,  and  as  the  vessels 
failed  to  take  it,  they  were  both  held  in  fault  and  liable  to  pay  for  the 
schooner.  The  Concho  and  The  J.  J.  Driscoll,  26  U.  S.  App.  148  (2d  Cir.) ; 
Per  Cur.,  1894. 

218.  Approaching  Craft— Both  Negligent.— Where  two  steamers  met 
each  other  in  the  daytime  in  a  channel  where  there  was  ample  room,  and 
each  saw  the  other  at  the  distance  of  a  mile,  and  both  were  on  the  same  side 
of  the  stream,  but  each  kept  its  course  persistently  and  took  no  precautions 
to  avoid  the  other  until  colhsion  was  inevitable,  both  were  in  fault,  regardless 
of  what  statute  or  rules  were  applied.  The  Victory  and  The  Plymothian^ 
25  U.  S.  App.  271  (4th  Cir*);  SmoNTON,  J.,  1895. 

219.  Collision  through  Violation  of  Rules.— In  case  of  collision  through 
the  violation  of  a  rule  of  navigation  by  each  vessel,  both  vessels  are  liable. 
McCullough's  Administratrix  v.  N.  Y,  <&  Norwalk  Steamboat  Co.^  The 
Transfer  No,  4,  20  U.  S.  App.  570  (2d  Cir.) ;  Laoombe,  J.,  1894. 

See  KiUlen  y.  Hyde,  68  F.  R.  172. 

E.  Neguoence  op  Towino  Craft. 

220.  Faulty  Navigation— Liability.— Two  vessels,  each  in  tow  of  a  tug, 
came  in  collision  through  the  faulty  navigation  of  the  tues.  The  tugs 
were  commanded  by  masters,  who  gave  directions  to  the  vessels,  which  were 
obeyed.  The  vessels  did  not  contribute  to  the  collision,  and  the  tugs  alone 
were  in  fault.  TJie  Doris  Eckhoff,  1  U.  S.  App.  129  (2d  Cir.);  Lacohbs,  J., 
1892. 

A  like  rule  was  applied  in  Vessel  Owners'  Towine  Co.  v.  Wilson,  68  F.  R.  680,  but  not«  distinctioii 
between  these  cases  and  The  Express,  5S  F.  R.  896,  where  steamer  in  tow  was  held  liable  with 
the  tugs.  As  to  giving  security  for  release  of  vessel  pending  settlement,  and  afterward  limiting 
liability  by  surrender  of  vessel,  see  The  Rose  Culkin,  62  F.  R.  882. 

221.  Tng  Alone  Responsible.— A  tug  having  a  ship  in  tow,  going  up  the 
Delaware  River,  by  takinga  rank  sheer  to  port,  undertook  to  pass  a  dredge 
anchored  in  mid-stream.  iTie  ship  in  tow  failed  to  follow  the  tug's  lead  aud 
collided  witli  the  dredge.  The  tow  was  held  solelv  liable.  The  F,  W,  Vos- 
burgh,  1  U.  S.  App.  143  (2d  Cir.);  Wallace,  J.,  189^. 

Libel  for  the  same  collision  by  the  owners  of  the  dredge  arainst  the  ship  in  tow,  where  findioK 
In  above  case  was  disregarded  and  the  ship  held  liable ;  see  The  Ciampa  Kmilia,  S3  F.  R.  ISd,  ana 
ISO.  204,  supra. 
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222.  Faiilty  Navigation— Bar  to  Recovery  .—The  libelled  vessel  was  ^oing 
down  stream  in  tow  of  two  tugs  and  met  a  raft  of  lo^  in  tow  of  a  smaU  tug 
at  the  end  of  a  line  200  feet  long,  the  logs  extending  in  all  900  feet  astern  of 
the  tug.  The  vessel  passed  the  tug,  but  the  tide  swung  the  logs  her  way 
and  a  collision  ensued,  in  which  the  boom  was  broken  and  many  of  the 
logs  lost.  It  was  held  that  there  was  no  fault  on  the  part  of  the  libelled  ves- 
sel, and  that  those  regularly  en^ged  in  towing  logs  must  be  presimied  to  be 
aware  of  the  course  and  direction  of  the  tide,  and  could  not  recover.  The 
Carl  Oustaf,  2  U.  S.  App.  484  (5th  Cir.);  LoCKE,  J.,  1892. 

223.  Master  of  Tug  Liable.— A  schooner  was  lying  at  a  wharf  in  the  Poto- 
mac River  at  a  point  where  the  channel  was  fully  two  hundred  feet  wide. 
The  schooner  was  moored  to  the  wharf  with  her  oow  to  the  east,  and  with 
her  stern  not  much,  if  any,  beyond  the  east  end  of  the  wharf.  She  was  at 
the  wharf  unloading  her  cargo  at  a  place  where  she  had  a  right  to  be.  She 
displayed  no  lights.  The  night  was  not  very  dark ;  there  was  no  fog  and  no 
wind.  A  tug  with  a  tow  of  two  heavy  scows,  while  endeavoring  to  turn  the 
comer  of  the  wharf  and  enter  a  channel  collided  with  the  schooner.  It  was 
held  that  under  the  circumstances  the  schooner  was  not  required  by  law  to 
have  a  light,  that  she  was  properly  fastened  to  the  wharf,  and  tliat  the 
collision  was  caused  by  the  negligence  of  the  master  of  the  tug.  The 
Martin  Dallman,  25  U.  S.  App.  586  (4th  Cir.);  Goff,  J.  (Seymour,  J.,  Dist.), 
1895. 

224.  Negligent  Tug  Wholly  Liable.— Where  a  tug  improperly  moored  her 
tow  so  that  in  a  gale  one  went  adrift,  she  was  held  liable,  although  the 
master  of  one  of  the  vessels  may  have  done  an  imprudent  thing  in  cutting  a 
line  to  add  to  his  safety.  Tlie  P,  T.  Nevius  and  The  Wideaicake,  26  U.  S. 
App.  482  (2d  Cir.);  Per  Cur.,  1895. 

225.  Neglu^ence  of  Towing  Craft.- Where  the  Wilhelm  was  towing  the 
barge  Mears,  and  she  encountered  a  heavy  gale,  and,  because  of  a  gross  mis- 
take in  laying  her  course,  necessitated  a  sudden  rounding  up  into  the  wind, 
thereby  parting  the  tow-line  and  causing  the  total  loss  of  the  Mears,  the 
Wilhelm  was  Jield  liable  because  of  her  improper  navigation.  TJie  SS.  WiU 
helm,  16  U.  S.  App.  355  (6th  Cir.);  Taft,  J.,  1893. 

226.  Tug  with  no  Lookout  is  Liable  for  Collision.— A  tug  on  the  Dela- 
ware towing  a  ship  must  keep  a  lookout  in  her  pilot-house.  Failing  to  do  so 
she  is  responsible  if,  after  discovering  a  vessel  at  anchor,  she  so  manoeuvres 
as  to  break  her  hawser  and  the  vessels  collide.  Philadelphia  v.  Oavagnin, 
17  U.  S.  App.  642  (3d  Cir.) ;  Green,  J.,  1894. 

227.  The  Talisman  and  the  Delaware.— The  Delaware,  a  tank  steamship, 
returning  to  New  York  in  ballast,  entered  Gedney  Channel,  the  general 
direction  of  which  is  W.  N.  W.  i  W.  upon  a  true  course  of  W.  bv  S.  About 
the  same  time  the  Talisman,  a  sea-going  tug,  with  tow,  entered  it  from  the 
north-west,  upon  a  course  nearly  S.  S.  E.,  and  not  far  from  a  right  angle  to 
the  course  of  the  Delaware.  Under  these  circumstances,  as  they  were 
approaching  each  other  on  crossing  courses,  the  Delaware  was  bound  to 
keep  out  of  the  way  and  the  Talisman  to  keep  her  course.  The  Delaware 
made  no  effort  to  avoid  the  Talisman,  but  kept  on  her  course  until  shortly 
before  the  collision,  when  her  engines  were  stopped  too  late.  The  Talisman 
was  struck  and  sunk,  and  became  a  total  loss.  Held,  that  the  Delaware  was 
grossly  in  fault.     The  Delaware,  161  U.  S.  App.  459 ;  Brown,  J.,  1896. 

D.  Op  Evidence  and  the  Burden  op  Proof,  228-245. 

228.  Divided  Besponsibility  must  be  Established  by  More  than  a 
Doubt. — Where  fault  on  the  part  of  one  vessel  is  established  by  uncontra- 
dicted testimony,  and  such  fault  is,  of  itself,  sufficient  to  account  for  the 
disaster,  it  is  not  enough  for  such  vessel  to  raise  a  doubt  with  regard  to 
the  management  of  the  other  vessel.  Tlie  City  of  New  York,  147  U.  S.  72 ; 
Brown,  J.,  1893. 
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1339.  Weight  of  Evidenoe  Hequired.— When,  in  a  collision  case,  uncontra- 
dicted testimony  establishes  fault  on  the  part  of  one  vessel,  the  mere  raising 
a  doubt  touching  the  conduct  of  the  other  will  not  overcome  its  effect.  The 
Ludxcig  Holberg,  157  U.  S.  60 ;  Brown,  J.,  1895. 

280.  Divided  Besponsibility  must  be  Clearly  Established.— Where  one 

vessel,  clearly  shown  to  have  been  guilty  of  a  fault  adequate  in  itself  to 
account  for  a  collision,  seeks  to  impugn  the  management  of  the  other  vessel, 
there  is  a  presumption  in  favor  of  the  latter,  which  can  only  be  rebutted  by 
clear  proof  of  a  contributory  fault ;  and  this  principle  is  peculiarly  applicable 
to  a  vessel  at  anchor,  complying  with  regulations  concerning  lights,  and 
receiving  injuries  through  tlie  fault  of  a  steamer  in  motion.  Tfie  Oregon, 
158  U.  S.  186 ;  Brown,  J.,  1895. 

281.  Burden  of  Proof. — A  steamer  passed  a  steam  bargee  with  two  schooneiB 
in  tow  in  a  narrow  channel  and  came  in  collision  with  the  tow.  It  was 
claimed  by  the  steamer  that  its  steering  was  caused  by  the  improper  speed 
and  suction  so  caused  by  tlie  other  boatsi  Held,  the  owners  of  the  steamer 
must  sustain  the  burden  of  proof  and  show  that  the  steam  barge  was  the 
cause  of  the  injuries.  Tfie  Alex,  Folsom  and  Tfie  Mary  B.  Mitchell,  6  U.  S. 
App.  153  (6th  Cir.) ;  Jackson,  J.,  1892. 

282.  Complaiiiant  has  Burden  of  Proof.— A  collision  occurred  between  two 
schooners  and  one  was  sunk.  The  navigation  of  the  simken  schooner  was 
faulty  in  not  showing  proper  lights,  while  it  was  not  shown  by  a  preponder- 
ance of  evidence  that  the  other  schooner  was  at  fault.  Held,  the  libelled 
schooner  was  not  liable  for  any  part  of  the  damage.  When  one  vessel  makes 
a  claim  against  another  vessel  in  case  of  collision,  the  complainant  must  sup- 
port his  claim  by  a  preponderance  of  evidence  in  a  court  of  admiralty,  as 
well  as  in  other  courts.  The  Charles  L,  Jeffrey,  5  U.  S.  App.  870  (1st  Cir.) ; 
Putnam,  J.,  1893. 

233.  Burden  of  Proof.— A  steamship  collided  with  a  dredge.  The  evidence 
showed  that  the  accident  was  due  to  sudden  shifting  of  position  by  the 
dredge.  Hdd,  that  even  if  the  dredge  was  not  at  fault,  libellants,  the  crew 
of  the  dredge,  must  lose  their  case,  because  they,  having  the  burden  of 
proof,  had  not  made  out  a  case  against  the  steamship  by  preponderance 
of  evidence.    Tlie  Norge,  14  U.  S.  App.  168  (2d  Cu-.) ;  Per  Cur.,  1898. 

234.  Burden  is  upon  Ship  Violating  Statute.— The  rule  is  that  it  is  to  be 
presumed  against  a  vessd  which  at  tne  time  of  a  collision  was  violating  a 
statutory  regulation  intended  to  prevent  collisions,  that  her  fault  was  at 
least  a  contributory  cause  of  the  disaster,  and  that  the  burden  rests  upon  her 
of  showing  that  it  was  not  one  of  the  causes.  Mere  transgression  of  a 
statute  will  not  make  a  vessel  liable  when  disobedience  of  it  did  not  contri- 
bute to  the  collision.  Tlie  Clara  and  The  Reliance,  14  D .  S.  App.  346  (2d 
Cir.);  Per  Cur.,  1893. 

235.  liibellants  must  show  Preponderance  of  Evidence.— Where  tibe 
case  turned  upon  controverted  questions  of  fact,  and  there  was  such  a  con- 
flict of  testimony  that  a  safe  opinion  upon  the  merits  could  not  be  formed, 
the  Circuit  Court  of  Appeals  affirmed  the  decree  of  the  district  judge  dis- 
missing the  libel  because  the  libellants  had  not  established  their  case  by  any 
preponderance  of  evidence.  The  Joseph  Stickney,  14  U.  S.  App.  366  (3d  Cir.) ; 
PER  Cur.,  1893. 

236.  Burden  of  Proof  is  on  Vessel  not  Showing  Anchor  Idght.— The 
rule  is  imperative  that  a  moving  steamer  shall  keep  out  of  the  way  of  a 
vessel  at  anchor.  Also  that  a  vessel  at  anchor  shall  display  a  light,  as  a 
steamer  navigating  the  stream  has  the  right  to  assume  that  any  vessel  in 
the  stream  would  make  herself  known  by  her  light ;  and  if  she  fails  to  do 
this,  and  a  collision  occurs,  the  vessel  at  anchor  must  bear  the  loss  unless  it 
appears  that  with  due  care  she  could  have  been  avoided.  But  in  the  absence 
of  a  light,  the  burden  of  proof  is  upon  that  vessel  to  show  fault  in  the 
steamer,  either  in  going  at  an  undue  rate  of  speed,  or  in  having  an  insuffi- 
cient outlook.     The  St  John,  13  U.  S.  App.  90  (5th  Cir.);  Locke,  J.,  18©a. 
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287.  Burden  of  Proof  to  EBtabiish  Negligence  of  Towing  Craft.— A 
schooner  lying  at  anchor  in  the  Delaware  Hiver  was  struck  by  a  ship  in  tow 
of  a  tug.  Heldj  that  as  the  tug  had  passed  the  schooner  in  safety,  the  burden 
was  upon  the  ship  to  show  that  the  tug  was  negligent  in  passing  too  near 
the  Bcnooner.  The  Invertrossachs  and  The  James  McCavUey^  17  U.  S.  App. 
289  (3d  Cir. ) ;  Acheson,  J. ,  18»3. 

288.  Towing  Craft— Burden  to  Prove  Negligence.— A  tug  is  not  liable  to 
its  tow  as  an  insurer,  or  as  a  common  earner,  and  the  burden  is  on  the  tow 
to  show  negligence  or  unskilf ulnees  in  the  towage  service.  In  some  cases, 
however,  the  undisputed  circumstance  of  a  disaster  may  constitute  &  prima 
facte  case  of  negligence  and  put  on  the  tug  the  duty  of  explanation.  T?ie 
E.  E.  Simpson,  23  U.  S.  App.  265  (5th  Cir.);  McCormick,  J.,  1894. 

239.  Violation  of  Statute— Burden  of  Proof.— Where  a  schooner,  in  viola- 
tion of  the  statute,  was  not  provided  with  a  mechanical  fog-horn,  the  pre- 
sumption of  law  is  that  her  fault  contributed  to  the  injury  and  the  burden  of 
proof  rests  on  such  vessel  to  show  not  merely  that  her  fault  probably  was 
not  one  of  the  causes  of  the  accident,  but  that  it  could  not  have  been  one  of 
such  causes.    The  Bolivia,  1  U.  S.  App.  26  (2d  Cir.);  Wallace,  J.,  1891. 

The  same  principles  were  applied  in  The  Trave,  65  F.  R.  110, 190,  and  in  The  Parthian,  55  F.  R. 
49S.  See  also  as  to  presumption  of  contributory  fault  where  the  statute  was  violated;  The 
Qnildhall,  58  F.  R.  801 ;  Qreenwood  ▼.  Town  of  Westport,  60  F.  R.  5C7 ;  Thames  Tow  Boat  Co.  v. 
Central  R.  Co.  of  N.  J.,  61  F.  R.  118 ;  and  Van  Etten  ▼.  Town  of  Westport,  60  F.  R.  688,  which 
holds  that  where  it  is  proved  that  the  violation  of  a  statute  did  not  contribute  to  the  injury,  the 
court  will  not  inquire  into  its  violation. 

240.  Presumption  that  Vessel  Violating  Rule  is  Liable.— Where  a  col- 
lision takes  place  between  a  steam  tug  and  a  propeller  and  it  appears  that 
the  steam-tug  was  navigated  in  violation  of  a  statute  governing  navigar 
tion,  a  presumption  arises  that  the  accident  was  the  result  of  the  violation  ; 
and  to  remove  this  presumption  it  is  necessaiy  to  show  decisively  that  the 
violation  could  not  have  contributed  to  the  collision.  The  James  A,  QarfieJd 
and  Amos  C.  Barstow,-^  U.  S.  App.  75  (2d  Cir.);  Per  Cur.,  1895. 

241.  Fresiunption  of  Fault— Steamer  and  Sailor.— In  cases  of  collision 
between  steam  and  sail,  the  presumption  is  that  the  steamer  is  at  fault ;  but 
such  presumption  may  be  overcome  by  evidence  showing  the  contrary. 
The  Sarah,  2  U.  S.  App.  390  (5th  Cir.);  Locke,  J.,  1892. 

242.  Weight  of  Evidence. — ^The  testimony  of  officers  and  witnesses  as  to 
what  was  actually  done  on  board  their  own  vessel  is  entitled  to  greater 
weight  than  that  of  witnesses  on  other  boats  who  form  opinions  from  mere 
observation.  The  Alex,  Folsom  and  Mary  B,  Mitchell,  6  U.  S.  App.  158  (6th 
Cir.);  Jackson,  J.,  1892. 

See  Van  Etten  ▼.  Town  of  Westport,  80  F.  R.  660 ;  Thames  Tow  Boat  Co.  v.  Central  R.  Co.  of 
N.  J.,  01  F.  R.  110. 

248.  Fault  of  Libelled  Craft  must  be  Proved.— A  schooner  collided  with 
two  scows  in  tow  of  a  tug.  The  owner  of  the  schooner  filed  the  libel 
against  the  tu}^,  alleging  that  the  collision  was  due  solely  to  the  tug's  negli- 
gence. The  District  Court  dismissed  the  libel  without  an  opinion.  On  ap- 
peal the  court  held  that  the  decision  was  correct  on  the  eviaence,  the  libel- 
lant  having  failed  to  prove  some  fault  in  navigation  on  the  part  of  the  tug. 
The  Wioma,  U  U.  S.  App.  128 (2d  Cir.) ;  Lacombe,  J.,  1893. 
Distingrulshed  In  The  Robert  Holland  and  Parana,  59  F.  R.  202. 

244.  Circumstantial  Proof.— The  general  principle  that,  in  order  to  hold  a 
defendant  responsible  for  an  accident,  it  must  he  proved  that  he  was  negli- 
gent, and  that  such  negligence  caused  or  materially  contributed  to  the 
accident,  is  satisfied  when  the  plaintiff  establishes  by  his  evidence  circiun- 
stances  from  which  it  may  be  fairly  inferred.  7^  Iniziativa,  14  U.  S.  App. 
496  (2d  Cir.) ;  Shipman,  J.,  1893. 

245.  Weight  of  Evidence,  New  Evidence  on  Appeal.— A  collision  took 
place  in  the  lower  bay  oi  New  York  between  a  steamship  and  a  schooner. 
Witnesses  on  board  the  schooner  testified  that  she  was  drifting,  the  wind 
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having  died  out.  This  testimony  was  corroborated  on  appeal  by  disinter- 
ested witnesses  who  were  near  the  place  where  the  collision  occurred,  and 
who  did  not  testify  before  the  District  Court.  Held,  that  by  reason  of  the 
new  proofs,  the  weight  of  evidence  was  changed  and  the  steamship  was 
regarded  as  responsible  for  tlie  collision.  The  Colorado,  20  U.  S.  App.  142 
(2d  Cir.) ;  Shipman,  J.,  1898. 

£.  Defences,  246-250. 

246.  Negligence  of  Other  Craft— Proximate  Cause.— Where  a  steamship 
takes  measures  to  av'oid  a  collision,  and  the  ship  would  have  successfully 
avoided  such  collision  had  not  the  improper  movements  of  tlie  other  vessel 
counteracted  such  measures,  she  is  not  chargeable  with  fault.  Jlie  Servia, 
149  U.  S.  144 ;  Blatchpord,  J.,  1893. 

247.  ViB  Major,  not  Established.— Where  a  steamer  in  trying  to  make  a 
landing  collided  with  a  tug,  not  having  avoided  a  well-known  eddy,  and  set 
up  in  defence  that  just  before  the  collision  she  had  become  unmanageable 
by  reason  of  obstructions  to  her  rudder,  the  evidence  being  conflicting,  the 
court  inclined  to  believe  tliat  the  defence  was  an  after-thought  and  that  t*ts 
major  was  not  proved.  The  J,  E,  Trudeau,  2  U.  S.  App.  596  (5th  Cir.): 
Pardee,  J.,  1898. 

248.  Vis  Major. — A  loss  is  said  to  be  caused  by  vis  major  when  it  results  im- 
mediately from  a  natural  cause  without  the  intervention  of  man,  and  could 
not  liave  been  prevented  by  the  exercise  of  prudence,  diligence  and  care,  and 
the  use  of  those  appliances  which  the  situation  of  the  party  renders  it  reason- 
able that  he  should  employ.  In  a  libel  against  a  steam-tug  to  recover  for  the 
grounding  of  a  tow,  where  the  steam-tug  set  up  the  defence  tliat  the  accident 
was  due  to  the  force  of  tlie  storm,  but  where  it  appeared  that  the  impend- 
ing danger  was  clearly  foreseen,  that  the  velocity  of  the  wind  was  plainlT 
noticeable,  tliat  no  alarm  was  expressed  and  no  precaution  taken,  hda, 
that  no  danger  existed  sufficient  to  sustain  a  defence  of  vis  major.  The 
George  Shiras,  17  U.  S.  App.  528  (3d  Cir.);  Green,  J.,  1894. 

249.  Failure  to  Display  Sufficient  Lights.— A  steamsliip  collided  with  a 
schooner  on  the  Atlantic  Ocean.  The  officers  and  men  on  the  steamship 
testified  that  the  schooner  was  thought  to  be  a  pilot-boat  and  that  prepara- 
tions were  made  on  the  steamer  to  receive  a  pilot.  The  schooner  also  failed  to 
have  a  sufficient  green  light.  As  the  steamship  was  not  at  fault  for  not 
checking  her  headway  sooner,  it  was  held  that  she  was  not  responsible  for 
the  collision.  La  Champagne,  20  U.  S.  App.  865  (2d  Cir.) ;  Lacombe,  J., 
1894. 

250.  Inevitable  Accident  Defined.— Inevitable  accident  is  an  occurrence 
which  could  not  have  been  avoided  by  that  degree  of  prudence,  foresight, 
care  and  caution  which  the  law  requires  under  the  circumstances.  A  col- 
lision took  place  between  a  schooner  and  a  steamer.  Libel  against  steamer. 
The  evidence  showed  that  the  accident  was  due  to  the  breaking  of  the 
steamer's  wheel-rope  attached  to  the  patent  steering  gear«  and  that  the 
accident  could  not  have  been  averted  by  the  steamer  by  ordinarv  care  and 
diligence.  Held,  inevitable  accident.  Libel  dismissed.  The  Otympia,  22 
U.  S.  App.  69  (6th  Cir.) ;  LURTON,  J.,  1894. 

F.  The  Rules  as  to  Damages,  251-263. 

251.  Measure  of. — The  cost  of  a  suitable  substitute  accurately  measures  the 
market  value  of  the  services  of  the  detained  vessel,  which  tfie  value  of  the 
charters  of  the  detained  vessel  may  not  do  ;  and  the  fact  that  a  substitute 
was  procured  for  <;110  per  day  justified  the  inference  that  this  was  the  market 
value  of  the  services  of  the  detained  vessel.  Tlie  libellants  were  entitled  to 
the  market  value  of  the  services  of  its  own  substitutes,  regardless  of  the  fact 
that  tliey  might  otiierwiae  have  remained  idle.  The  Emma  Kate  Hoss,  8 
U.  S.  App.  171  (3d  Cir.);  Butler,  J.,  1892. 

252.  When  Both  are  in  Fault. — When  both  parties  are  in  fault  in  admi- 
ralty, the  damages  must  be  divided  by  requiring  half  the  difference  of  the 
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respective  losses,  if  any,  to  be  paid  by  the  one  sustaining  the  lesser  loss  to 

the  otlier.     The  Portland  and  The  State  of  California,  7  U.  S.  App.  20  (9th 

Cir.);  Deady,  J.,  1892. 

The  action  of  the  Circuit  Court  of  Appeals,  in  remanding  this  case  for  the  purpose  of  ascer- 
taining damages,  was  taken  under  the  peculiar  circumstances  of  the  case,  and  is  not  to  be 
considered  as  establishing  a  precedent  in  admiralty,  as  an  appeal  in  admiralty  is  a  new  trial, 
and  the  case  will  not  ordinarily  be  remanded.    The  Sirius,  54  F.  K.  188. 

258.  The  Same. — In  admiralty,  where  both  parties  are  negligent,  the  damages 
are  apportioned,  and  the  measure  of  damages  is  not  the  difference  in  value 
of  the  thing  injured  before  the  injury  and  after  it,  but  the  cost  of  repair. 
Union  Ice  Co,  v.  Crouoell ;  Crowell  v.  Union  Ice  Co,,  5  U.  S.  App.  270  (1st 
Cir.);  Per  Cur.,  1893. 

264.  The  Same. — Two  vessels  were  on  crossing  courses  and  were  within  coast 
waters,  where  the  Revised  International  Regulations,  act  of  Congress  of 
March  3,  1885,  23  Stat.  438,  o.  354,  apply.  Under  rule  19  the  L.  was  bound 
to  change  her  course  to  starboard  in  accordance  with  her  signal,  and  her 
failure  to  do  so  contributed  to  the  collision  ;  and  La  Campagnie  was  in 
fault  for  announcing  by  her  answering  signal  a  change  to  starboard,  which 
she  knew  she  could  not  carry  out ;  and  consequently  divided  damages  apply. 
Singlehurst  v.  La  Campagnie  Oinirale  Transatlantique,  11  U.  S.  App.  683 
(2d  Cir.);  Lacombe,  J.,  1892. 

255.  Loss  of  Cargo— Measxire  of  Damage.— When  a  cargo  is  totally  lost,  the 
value  of  the  cargo  at  its  place  of  shipment  is  the  correct  measure  of  damages. 
When  part  of  the  cargo  is  recovered  and  sold,  after  expenses  are  incurred, 
the  rule  is  to  allow  the  difference  between  the  market  value  of  the  goods,  if 
uninjured,  and  the  value  in  their  damaged  condition.  Whether  owners 
obtain  rebate  of  duty  because  of  their  damaged  condition  is  immaterial. 
The  Uiiibria  ;  Cunard  St.  Co.,  Ld.,  v.  Bollard ;  Cunard  St.  Co.,  Ld.,  v.  Hemi- 
sphere Ins.  Co.,  11  U.  S.  App.  612  (2d  Cir.) ;  Per  Cur.,  1892. 

256.  No  Rule  of  Depreciation.— Where  the  trial  iudge  adopted  a  rule  of 
ten  per  cent,  per  annum  depreciation,  the  Court  of  Appeals  refused  to  in- 
crease the  damages,  although,  if  it  were  before  them  for  original  decision, 
they  would  have  tried  to  get  at  the  expense  of  replacing  the  ooat,  allowing 
one-third  new  for  old,  the  rule  in  general  average.  Tlie  Kind  and  quality  of 
the  material  originally  used  in  the  construction  of  the  craft,  the  use  and  care 
of  it,  and  the  state  of  rei)air  maintained,  are  all  essential  matters  to  be  con- 
sidered in  determining  depreciation.  Uie  J.  E.  Trudeau,  2  U.  S.  App.  596 
(5th  Cir.);  Pardee,  J.,  1898. 

r- 

257.  Collision— Subsequent  Freight.— In  case  of  destruction  of  a  vessel  by 
collision,  the  recovery  is  limited  to  her  value,  with  interest  from  the  time  of 
the  loss,  and  freight  which  would  have  been  earned  on  the  particular  voy- 
age ;  but  there  can  be  no  recovery  for  net  freight  which  would  have  been 
earned  on  a  subsequent  voyage  from  the  port  of  immediate  destination,  for 
which  the  vessel  was  already  engaged.  Cunard  Steamship  Co.  v.  Fahre,  1 
U.  S.  App.  614  (2d  Cir.) ;  Wallace,  J.,  1892. 

Interest  from  the  time  of  loss  may  be  recovered.    La  Champagne,  68  F.  R.  400  (1888). 

258.  Measure  of  Value  of  Use  of  Vessel  During  Detention.— Where  a  ves- 
sel is  injured  in  a  collision,  due  wholly  or  in  part  to  the  fault  of  another  vessel, 
the  value  of  the  use  of  the  injured  vessel  during  the  actual  necessary  deten- 
tion for  repairs  is  the  proper  measure  of  compensation,  and  where  sucli  value 
is  not  determined  by  the  testimony  of  experts,  evidence  of  the  number  of 
days  lost  and  the  daily  earnings  of  the  vessel  just  before  the  accident,  is  ad- 
missible to  show  such  value,  and  the  fact  that  another  vessel  belonging  to 
the  same  owner  was  used  as  a  substitute  during  part  of  the  time  of  the 
repairs  do«^  not  defeat  such  claim  for  compensation.  The  Portland  and  TJie 
State  of  California  (J),  7  U.  S.  App.  652  (9th  Cir.) ;  Hanford,  J.,  1893. 

260.  Divided  Responsibility — Apportionment  of  Damages.— Each  of 
two  steamships  in  collision  was  at  fault,  but  one  grossly  so,  and  the  chief 
cause  of  the  disaster.    Held,  that  each  vessel  should  pay  for  the  damages  to 
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the  cargo,  the  yeasel  firossly  at  fault  payine  to  the  amount  of  her  stipu- 
lated value,  and  the  other  vessel  making  up  the  deficiency,  so  that  the  cargo- 
owners  should  have  complete  indemnity.  The  Victory  aiid  The  Plymolhiarif 
25  U.  S.  App.  271  (4th  Cir.) ;  SiMONTON,  J.,  1895. 

261.  Adjustment  of  Freight  and  Insurance  on  Damaged  Goods.-<V)t- 

ton  was  shipped  bv  steamer,  and  at  the  discharging  port  was  injured  and 
partially  destroyed  by  fire.  The  insurance  company  paid  tlie  loss  and  took 
an  assignment  from  the  assured.  The  steamship  company  deducted  a  pro 
rata  freight  for  the  cotton  destroyed,  and  also  a  pro  rata  freight  for  the 
injured  cotton  sold  at  tlie  port,  and  the  insurance  company  brought  suit,  upon 
the  ground  that  the  cotton  was  so  damaged  that  it  could  not  be  fonAarded. 
Held,  that  the  allegation  of  the  libel  meant  such  injury  as  required  such 
re-conditioning  as  to  make  forwarding  a  losing  venture,  and  that  the  sale  at 
the  port  of  the  damaged  goods  was  acceptance,  but  the  freight  on  destroyed 
gooas  was  disallowed.  British  and  Foreign  Marine  Ins,  Co.  v.  Southern, 
Ptec.  Co,,  38  U.  S.  App.  243  (2d  Cir.) ;  Laoombe,  J.  1896. 

262.  How  to  Divide  Damages. — Where  it  appears  that  one  of  the  colliding 
vessels  was  in  fault  because  her  red  light  was  not  burning,  and  the  other  bv 
not  sounding  the  fog-horn,  the  damages  and  costs  should  be  equally  divided.. 
Tlie  Horace  B,  Parker,  33  U.  S.  App.  389  (Ist  Cir.) ;  Putnam,  J.,  1896. 

263.  Apportionment  of  Damages. — ^Where  the  owner  of  one  of  two  vessels 
in  collision  settled  the  claims  of  certain  cargo-owners  for  less  than  one-half 
the  actual  value  of  the  cargo  lost,  it  was  held  the  other  vessel  was  not  liable 
for  more  than  one-half  of  the  amount  actually  paid  to  settle  the  claims.  The 
Gulf  Stream,  26  U.  S.  App.  409  (2d  Cir.);  Wallace,  J.,  1894. 

G.  General  Averaqe,  264-268. 

264.  Scuttling  Ship  to  Extinguish  Fire  is  not  such  Iioss.— The  scut- 
tling of  a  ship  by  the  municipal  authorities  of  a  port,  ivithout  the  direction 
of  her  master  or  other  commanding  officer,  to  extinguish  a  fire  in  her  hold, 
is  not  a  general  average  loss.  Ralli  v.  Troop,  157  U.  S.  386 ;  Gray,  J. 
(Brown,  Harlan,  JJ„  Dist.),  1895. 

265.  Voluntary,  but  Unnecessary,  Stranding  is  not.— Where  a  vessel 
about  to  go  to  pieces  and  in  imminent  danger  of  certain  loss,  is  voluntahlr 
stranded,  she  is  not  entitled  to  claim  general  average.  Slioe  v.  IjOw  Moor 
Iron  Co,  of  Va.,  1  U.  S.  App.  39  (2d  CirO  ;  Per  Cur.,  1891. 

266.  Craft  must  be  Seaworthy. — ^Where  a  vessel  leaks  while  loading  at  ber 
dock,  there  is  no  ground  for  an  average  contribution.  Her  cargo  is  protechni 
by  the  implied  warranty  of  seaworthiness.  Bowring  v.  Thebaud^  11  U.  & 
App.  648  (2d  Cir.);  WALLACE,  J.,  1892. 

267.  When  Allowed. — ^To  justify  general  average  there  must  be  (1)  a  commcsi 
I)eril,  (2)  a  voluntary  sacrifice,  (3)  successful  avoidance  of  danger.  Therf 
need  be  no  selection.  Accordingly,  where  water  was  poured  on  Sie  cai^go  » 
extinguish  fire  by  direction  of  the  officers  of  the  vessel,  it  was  held  that  thi' 
met  the  requirement  for  general  average  contribution.  The  Roanobe^  1^ 
U.  S.  App.  407  (7th  Cir.) ;  Seaman,  J.,  1893. 

268.  Loss  firom  Fire— liability  of  Carrier.— Rev.  Stat.,  §  4282,  wh.* 
exempts  the  owners  of  vessels  from  liability  for  damage  by  fire  not  can^ 
by  their  carelessness,  does  not  release  from  liability  to  contribute  tow3.*>: 
general  average.  Nor  do  exemption  clauses  in  bills  of  lading.  The  Boanck*. 
18  U.  S.  App.  407  (7th  Cir.) ;  Seaman,  J.,  1898. 

H.  Loss  FROM  Concealed  Obstructions,  260. 

269.  Liability  for— Pier  Owner.— A  vessel  was  assigned  by  the  a^^ent  of  tl* 
owner  of  two  piers  to  a  berth  for  discharging  her  cargo.  It  was  koo^ 
by  the  agent  of  the  owner  of  the  pier  and  of  the  sunken  vessel  that  a  ^rmi 
had  been  sunk  alongside  the  pier ;  and  in  consequence  of  the  low  tide  ani  ^ 
swell  caused  by  a  hght  wind  the  vessel  was  injured  by  the  wreck  and  sicL 
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Held,  that  the  owner  of  a  pier  o£Ferine  accommodations  to  vessels  for  a  com- 
pensation impliedly  undertakes  that  the  vessels  shall  not  be  exposed  to  any 
unnecessary  nazard  arising  from  concealed  obstructions,  known  to  the 
owner  or  his  agents,  or  whjch  he  ought  to  have  known  and  which  the  vessel 
was  not  required  to  anticipate,  Napier  Shipping  Co.,  Limited^  v.  Panama 
B.  Co,,  1  U.  S.  App.  161  (2d  Cir.) ;  Wallacb,  J.,  1892. 

SHIPFING  COMMISSION. 

See :  United  States,  9. 

SHIP'S  BEGISTEB. 

See :  Evidence,  70. 

SHOP  BOOKS. 

See:  Evidence,  207-210. 

SHORTAGE. 

See:  Ships  and  Shipping,  2-4. 

SIDE  TRACKS. 

See:  Railroads,  25. 

SIGNALS. 

See :  Railroads,  28. 

Ships  and  Shipping,  161-103, 174, 175, 184. 

SIOUX. 

See:  Indians,  1. 

SLEEPING  CAR. 

See :  Corporations,  106. 

SMUGGLING. 

See:  Admiralty,  58. 

Criminal  Law,  81-32. 

SOLDIERS  AND  SAILORS. 

See :  Public  Lands,  86. 

SOUTH  CAROLINA. 

See :  Constitutional  Law,  89. 
Contracts,  126. 
Husband  and  Wife,  6. 
Municipal  Corporations,  44. 
Railroads.  68-64,  66-67. 
Statutes,  64-65. 
Taxation,  88. 
Tenants  in  Common,  8. 

SOUTH  DAKOTA. 

See:  Circuit  Court,  18. 

SPECIAL  AGENT* 
See :  Agency,  4. 
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SPECIAX  FLNDLNG. 

See :  Circuit  Court  of  Appeals,  205. 

SPECIAL  LEGISLATION. 

See :  Statutes,  9. 

SPECIAL  PBOCEBDINa. 

See :  Circuit  Court  op  Appeai^,  48. 

SPECIFICATION. 

See:  Patents,  1-28. 

SPECIFIC  PEBFOBMANCE,  32. 

See  also :  Vendors  and  Purchasers,  10-11. 

I.  CONTRACTS  ENFORCIBLE.  1-12. 
n.  GOOD  FAITH  AND  DILIGENCE,  lS-29. 
m.  EVIDENCE,  30^2. 

I.  CONTRACTS  ENFORCIBLE,  1-12. 

1.  pinHiTig  Contract  must  Exist. — A  court  of  equity  has  no  power  to 
enforce  the  specific  performance  of  a  contract  which  is  not  alreadj  established 
between  the  parties ;  and  in  order  to  give  ground  for  the  action  of  the  court. 
it  must  be  clearly  made  to  appear  that  a  definite  and  binding  legal  contract 
exists.    Kleinhan8  v.  Janes,  37  U.  S.  App.  185  (6th  Cir.) ;  Seyerens.  J.,  18d5, 

2.  Where  Contraot  is  in  Doubt. — Where  the  existence  of  a  contract  is 
a  matter  of  doubt,  equity  will  not,  as  a  rule,  decree  specific  performance, 
especially  when  it  api^ears  that  the  property  to  which  it  relates  was  rapidly 
rising  in  value.    De  Sollar  v.  Hansconie,  168  U.  S.  216 ;  Brewer,  J.,  18d5. 

d.  Contract  Subsidiary  to  Main  Stipulation.— A  contract  providing 
for  the  purchase  of  all  the  stock  of  a  distillery  company  may  be  specifically 
enforced  when  it  appears  that  it  was  adopted  only  as  an  expedient  to  secuie 
tlie  ^performance  of  tlie  main  stipulation,  which  was  to  transfer  the  real  estate 
and  plant.    Perin  v.  Megibben,  6  U.  S.  App.  348  (6th  Cir.) ;  Taft,  J.,  1893. 

4.  Where  there  is  a  Legal  Bemedy— Patent.— Equity  will  not  specifio- 
allv  perform  a  contract  wherein  the  defendant,  in  consideration  of  receivinz 
a  license  to  use  certain  patents  of  the  plaintiff  for  the  period  of  existence  en 
such  patents,  agrees  never  to  import,  manufacture  or  sell  any  machinfs 
covered  by  other  patents,  nor  to  dispute  the  validity  of  plaintifiTs  title  to 
them,  and  to  aid  him  in  preventing  infringement ;  and  also  agrees  that  if  after 
the  termination  of  the  license  he  shall  continue  to  make,  sell  or  use  such 
patented  inventions,  he  is  to  be  treated  as  an  infringer  and  enjoined  without 
notice.  Pope  Mfg.  Co,  v.  OominUy,  144  U.  S.  224,  238;  Brown,  J.,  1S93; 
Pope  Mfg.  Co.  v.  Oormully  cfr  Jeffery  Mfg.  Co.  (No.  e\  144  U.  S.  238. 

S<»  Leicester  Piano  Co.  ▼.  Front  Royal  &  Riverton  Ins.  Co.,  55  F.  R.  SOI  ;  Hudgett  t.  ThomM. 
66  F.  R.  (V49. 

5.  Alternative  to  Suit  to  Becover  Money  Paid.— A  vendor  of  neal 

estate  who  has  executed  a  title  bond  conditioned  for  the  conveyance  of  land 
upon  [)ayniont  of  the  price  may  either  sue  at  law  to  recover  the  purdiase 
money  or  resort  to  equitv  for  specific  performance  of  the  contract  by  the 
vendee.  Rat/mond  v.  San  Qabriel  Valley  Land  <Sb  Water  Co..  10  U.  S.  App, 
601  (8th  Cir.);  Caldwell,  J.,  1893. 

6.  Contract  of  Sale  of  Realty  will  be  Enforced.— Jurisdiction  to  decree 
the  specific  |x^rformance  of  a  contract  of  sale  of  real  property  is  one  of  the 
well-established  heads  of  equitv  jurisprudence.  Prmnsional  Municipality  v. 
Lehman,  13  U.  S.  App.  411  (5th  Cir.);  Pardee,  J.,  1893. 
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7.  Where  a  Furchajser  is  also  a  Vendor^  Residing  in  same  State  as 
Plaintiff. — The  Circuit  Court  has  jurisdiction  of  a  suit  for  specific  perform- 
ance of  a  contract  for  the  sale  of  real  estate  by  the  fact  that  one  of  the  pur- 
chasers who,  it  is  claimed,  should  be  defendant,  is  a  resident  of  the  same 
state  as  the  plaintiff,  where  he  is  also  one  of  tlie  vendors,  is  ioined  as  plaintiff, 
and  is  willing  to  comply  with  his  part  of  the  contract.  Perin  v.  Megtbben, 
6  U.  S.  App.  348  (6th  Cir.);  Taft,  J.,  1892. 

8.  Personal  Service— Performance  of,  Cannot  be  Decreed.— The  actual 
performance  of  personal  services  by  an  employ^  will  not  be  enforced  by  a 
court  of  equity.  Arthur  v.  Oakes^  24  U.  S.  App.  289  (7th  Cir.);  Harlan,  J., 
1894 

9.  Contract  of  Personal  Service.— Courts  of  equity  will  not  compel  a 
master  to  keep  a  servant  in  his  personal  employment  who  for  any  cause  is 
not  acceptable  to  him.    Same  Case. 

10.  Personal  Service. — As  courts  of  equity  will  not  compel  the  actual  per- 
formance of  services  which  are  personal,  nor  compel  employ^  to  contmue 
in  the  employment  of  tlieir  masters,  an  injunction  was  improperly  worded 
when  it  was  issued  against  employ^  restraining  them  **  from  so  quitting 
the  service  of  the  said  receivers,  with  or  without  notice,  as  to  cripple  the 
property  or  to  prevent  or  hinder  the  operation  of  such  railroad.^  Same 
Case, 

11.  Damages  not  Given  in  Lieu  of.— When  a  right  to  specific  performance 
has  been  established  in  case  of  a  contract  for  a  lease,  the  complainant  is  not 
entitled  to  take  as  damages,  in  lieu  of  specific  performance,  a  decree  for  the 
value  of  the  plant  placed  upon  the  premises.  Puller  v.  Trumbull  (1) ;  TVuw- 
hull  V.  Fuller  (7),  34  U.  S.  App.  293  (7th  Cir.) ;  Bunn,  J.,  1895. 

12.  Ma7  be  Decreed  in  Part,  with  Damages  for  Other  Part.— A  court 
of  equity  in  the  District  of  Columbia  may  take  jurisdiction  of  a  bill  brought 
against  the  administrator  and  heirs  of  an  intestate,  alleging  a  verbal  agree- 
ment between  the  intestate  and  the  plaintiff  by  which  the  plaintiff  was  to 
contribute  one-half  of  the  cost  of  a  tract  of  land  and  of  a  dwelling-house  to  be 
erected  thereon,  and  the  intestate,  after  entering  on  the  property,  was  to 
convey  to  him  a  half  interest  therein  ;  and  the  court  may  decree  specific  per- 
formance of  so  much  of  the  contract  proved  as  can  be  enforced,  and  com- 
pensation to  the  plaintiff  in  damages  for  the  deficiency.  Toumsend  v. 
Vanderwerher,  100  U.  S.  171 ;  Brown,  J.,  1895. 

18.  Where  Subject-matter  has  Increased  in  Value.— A  court  of  equity 
will  not  refuse  to  enforce  a  contract  specifically  which  was  fair  when  it  was 
made,  by  reason  of  increase  in  value  of  the  subject-matter  of  the  contract 
since  the  time  it  was  made.  Franklin  Tel.  Co.  v.  Harrison,  145  U.  S.  459 ; 
Harlan  J.  (Fuller,  Brewer,  JJ.,  Dist.),  1892. 

II.  GOOD  FAITH  AND  DILIGENCE,  14r-29. 

14.  Depends  upon  Performance  of  Condition  Precedent.— In  a  suit 
for  specific  performance  of  contract  of  sale  of  certain  stock,  it  was  held  that 
the  plaintiffs  had  never  tendered  a  first  payment,  which  was  part  of  said 
contract,  and  hence  could  not  claim  tiiat  defendant  was  in  default.  WesU 
cott  V.  Mulvane,  19  U.  S.  App.  125  (8th  Cir.);  Thayer,  J.,  1893. 

15.  WiU  be  Decreed  only  where  Consideration  has  been  Received.— 

A  court  of  equity  will  s])ecifically  enforce  a  promise  to  leave  to  another  the 
whole  or  a  definite  portion  of  one's  estate  as  a  reward  for  peculiar  personal 
services  rendered,  or  other  acts  done  by  the  promisor  which  are  not  suscep- 
tible of  a  money  valtiation,  and  were  not  intended  to  be  paid  for  in  money, 
Provided  the  consideration  has  been  substantially  received  at  the  promisor's 
eath.  But  if  the  consideration  was  not  substantially  received  by  promisor 
at  the  time  of  his  death,  specific  performance  will  not  be  decreed.  A  resi- 
dent of  Colorado,  desiring  to  adopt  the  two  children  of  his  deceased  sister, 
promised  their  guardian  that  if  he  would  procure  the  assent  of  the  chidren'a 
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father  to  such  adoption,  by  compromising  a  suit  then  pending  between  the 
children  and  their  father,  he,  trie  promisor,  would,  upon  his  death,  leave 
them  one-half  of  his  entire  estate.  The  guardian  settled  the  litigation  and 
procured  the  father^s  assent  as  desired,  but  before  the  cliildren  were  given 
mto  the  custody  of  the  promisor  he  died.  Hdd,  that,  on  account  of  his  death, 
the  promisor  never  received  the  substantial  part  of  the  consideration  for 
which  he  contracted,  viz.  the  benefits  or  pleasures  which  he  hoped  to  derive 
from  the  society,  companionship  or  services  of  his  nieces,  and  that  a  court 
of  equity  could  not,  under  the  circumstances,  decree  specific  performance. 
Jaffee  v.  Jacobson^  4  U.  S.  App.  4  (8th  Cir.) ;  Thayer,  J.,  1891. 

See  McKinnon  ▼.  McKinnon,  66  F.  R.  412 ;  Kofka  v.  Rodcky,  41  Nebr.  R.  860. 

16.  "  Beady  and  Willing  to  Perform."— A  defendant  relying  on  a  plain- 
tiff's laches  as  a  defence,  in  a  suit  for  specific  performance,  must  show  that 
he  was  ready  and  willing  to  perform.  Raymond  v.  San  Gabriel  Valley,  Land 
A  Water  Co.,  10  U.  S.  App.  601  (8th  Cir.) ;  Caldwell,  J.,  1893. 

17.  Contract  to  Convey— Tender  of  Performance  by  Vendee  IR'eceB- 
sary. — ^To  compel  specific  performance  of  a  contract  to  convey  land,  the 
purchaser  must  tender  the  purchase  money  and  performance ;  applied  to  the 
case  of  an  optional  sale  where  time  was  of  the  essence  of  the  contract,  and 
where  the  vendor  could  not  have  enforced  specific  performance,  irrespectiTe 
of  the  failure  of  the  latter  to  tender  performance  on  his  part  under  the  con- 
tract.   Kelsey  v.  Crowther,  162  U.  S.  404 ;  Shiras,  J.,  1896. 

18.  Not  Decreed  in  Case  of  Fraud.— Specific  performance  will  not  be 
enforced  where  the  defendant  has  been  induced  to  enter  into  the  contract  by 
fraud,  or  where  the  performance  would  be  unjust  and  oppressive  to  the 
defendant,  or  the  performance  of  his  part  by  the  plaintiff  cannot  be  secured 
by  the  decree.  An  improvement  company  contracted  with  a  piano  company 
to  erect  a  factory,  the  cost  not  to  exceed  a  certain  sum,  to  be  paid  in  instal- 
ments. For  the  money  advanced,  the  improvement  company  was  to  receive 
shares  in,  and  to  have  a  representative  in  the  management  of,  the  piano 
company.  When  the  factory  was  nearly  completed  and  part  of  the  money 
had  been  paid  to  the  piano  company  and  stock  issued  therefor,  the  improve- 
ment company  gave  notice  that  it  terminated  the  contract  because  of  fraud- 
ulent representations  on  which  it  had  relied.  In  a  suit  for  specific  perform- 
ance it  was  held  that  the  piano  company  had  misrepresented  the  character 
and  extent  of  its  business  and  its  solvency,  and  thus  influenced  the  im- 
provement company  in  entering  into  the  contract;  that  the  performance 
of  the  contract  would  be  a  hardship  and  unjust,  and  would  therefore  not  be 
enforced.  Leicester  Piano  Co,  v.  Front  Royal  A  Riverton  Ins,  Co. ,  8  17.  S. 
App.  874  (4th  Cir.);  DiCK,  J.,  1893. 

19.  To  Prevent  Fraud. — ^Courts  of  equity  will  enforce  specific  performance 
when  the  parol  agreement  has  been  partly  carried  into  execution,  to  prevent 
the  practice  of  fraud  by  one  party  upon  the  other.  Harman  v.  Harmon,  34 
U.  S.  App.  316  (7th  Cir.);  BUNN,  J.,  1895. 

20.  Party  Seeking  Cannot  Take  Advantage  of  Mistake  by  Other 
Party. — A  court  of  equity  will  not  decree  specific  jjerformance  of  a  con- 
tract in  behalf  of  a  party  that  has  not  himself  kept  it,  nor  wOl  promise  to 
keep  it,  and  which  it  cannot  help  violating.  Brush  Electric  Co.  v.  Brutk- 
Swan  E.  L.  Co.,  1  U.  S.  App.  563  (2d  Ch-.);  Shipman,  J.,  1892. 

This  principle  is  applied  in  Westinghouse  v.  N.  T.  Air-Brake  Co.,  59  F.  R.  OOB. 

21.  Where  Bailroad  was  Built,  Belying  upon  Contract. — ^Defendant 
and  plaintiff  entered  into  a  contract  by  which  the  latter  acquired  the  right 
to  use  a  part  of  the  former's  line  for  999  years.  The  tracks  were  to  be 
operated  jointly,  each  party  acting  for  itself,  and  in  case  of  disagreement 
the  differences  were  to  be  settled  by  referees.  Plaintiffs  built  connecting 
lines,  relying  on  the  contract.  Defendant  refused  to  allow  plaintiff  to  use 
its  line.  Held,  equity  would  decree  specific  performance.  Tlte  Omaha 
Bridge  Cases,  10  U.  S.  App.  98  (8th  Cir.);  Sanborn,  J.,  1892. 


SPECIFIC   PERFORMANCE,   H.,   IH.  698 

23.  Bailroad— Farallol  Line.— Plaintiffs  were  taking  steps  to  build  a 
parallel  line  to  defendant's  railroad.  Defendant  contracted  to  allow  them 
the  use  o^  a  part  of  its  line  on  condition  that  they  give  up  the  building  of 
the  parallel.  Held,  that  equity  would  decree  specific  performance  of  the 
contract.    Same  Case. 

28.  Option  Ck>ntract8— May  be  Specifloally  Decreed.— Wlien  option 
contracts  for  the  purchase  or  sale  of  land  are  free  from  fraud  and  are  made 
upon  a  sufficient  consideration,  they  impose  upon  the  makers  an  obligation  to 
perform  them  specifically,  which  equity  will  enforce.  Watts  v.  KeHar,  13 
U.  S.  App.  274  (8th  Cir.);  Caldwell,  J.,  1893. 

24.  Option  to  Buy— Duty  of  Parties.— When  one  holding  a  buyer's  op- 
tion makes  his  election  to  purchase,  and  tenders  the  money  according  to  the 
terms  of  the  contract,  it  is  the  duty  of  the  seller  to  accept  the  price  and 
execute  a  deed  to  the  purchaser  for  the  property  ;  and  when  one  holding  an 
option  to  sell  elects  to  make  the  sale  and  tenders  the  deed,  it  is  the  duty  of 
the  buyer  to  accept  the  deed  and  pay  the  price.    Same  Ca^e, 

26.  Mutuality  of  Bight  Does  not  Apply  to  Option  Contracts.— The 
want  of  mutuality  of  right  to  the  specific  performance  of  a  contract  which 
sometimes  precludes  its  enforcement  in  equity  has  no  application  to  an  op- 
tion contract.    Same  Case. 

26.  Of  Contract  between  Municipality  and  Individual.— The  act  of 
the  State  of  Missouri  of  March  24,  1873  (Laws  of  1878,  p.  286),  authorizing  a 
contract  between  a  city  and  a  corporation  for  the  construction  of  water- 
works, provided  that  the  corporation  should  build  the  water-works  and 
operate  them  for  twenty  years,  and  at  the  end  of  that  time  the  city  should 
purchase  the  same.  As  tlie  purchase  of  the  water- works  was  mandatory 
upon  the  city  under  the  laws  of  the  state  and  the  city  ordinances,  equity 
will,  on  payment  of  the  price,  compel  a  transfer  of  the  title  to  the  munici- 
pality and  force  the  parties  to  the  contract  to  complete  it,  on  the  principle 
that  contracts  involving  property  right  and  obligations  between  municipali- 
ties and  individuals  must  be  presumed  to  be  based  upon  and  to  recognize  the 
ordinary  laws  of  business  transactions.  National  Water-Works  Co.  of  N.  K 
▼.  Kansas  City,  27  U.  S.  App.  165  (8th  Cir.);  Brewer,  J.,  1894. 

nn.  Statute  of  Frauds— When  no  Bar  to  Performance.— If  a  parol 
agreement  be  clearly  and  satisfactorily  proved,  and  the  plaintiff  relying 
upon  such  contract  has  done  acts  in  part  performance  of  such  agreement 
with  the  defendant's  knowledge,  thereby  altering  the  relations  of  the  parties 
so  as  to  prevent  their  restoration  to  their  former  condition,  the  defendant 
may  not  interpose  the  statute  of  frauds  as  a  defence  and  thus  secure  the 
benefit  of  what  has  been  done  in  part  performance.  Puller  v.  TruvibuU  (i) ; 
Trumbull  v.  Fuller  (i),  34  U.  S.  App.  293  (7th  Cir.);  Bunn,  J.,  1895. 

28.  When  Time  is  an  Essential  Element.— When  time  is  not  of  the 
essence  of  a  contract,  equity  will  decree  specific  performance  at  the  suit  of 
one  who  has  substantially  complied  on  his  part,  but  will  not  do  so  when 
time  is  of  the  essence  after  such  time  has  expired.  Myers  v.  League^  23 
U.  S.  App.  401  (5th Cir.);  McCoRMiCK,  J.,  1894. 

29.  Barred  by  Laches.— Property  was  sold  for  $300.  Vendee  paid  $1  at  the 
time  of  the  purchase,  and  then  did  nothing  for  nine  years  after  the  contract 
was  made.  When  the  ven  dor  liad  reason  to  believe  that  the  vendee  repudiated 
all  liability  in  the  contract,  and  when  the  property  had  reached  the  value  of 
$15,000,  without  any  tender  of  money  or  other  consideration,  the  vendee  filed 
a  bill  for  specific  performance.  Held,  the  long  delay  was  such  laches  as  for- 
bade a  court  of  equity  to  interfere,  especially  as  it  never  interferes  unless 
justice  demands  it,  in  view  of  all  the  circumstanced  of  the  case.  McCabe 
V.  Matthews^  155  U.  S.  550 ;  Brewer,  J.,  1895. 

III.  EVIDENCE,   30-^2. 

30.  Only  upon  Clear  Proof.— A  court  of  equity  will  not  decree  specific 
performance  unless  the  proof  is  clear  both  as  to  the  existence  of  the  agree- 
ment and  the  terms.    Nor  will  it  enforce  in  favor  of  employer  as  against 
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employe  a  contract  which  is  against  conscience.    DalzeU  et  al,  t.  Dudter 
Watch  Case  M.  Co.,  149  U.  S.  315  ;  Gray,  J.  (Brewer,  J.,  IMst.),  1803. 

81.  Upon  Teetunony  of  Persons  Interested.— When  specific  perform- 
ance is  sought  against  legatees  and  beneficiaries  under  a  will,  the  court  will 
not  rest  a  decree  in  complainants'  favor  upon  their  testimony  alone,  though 
competent  under  the  laws  of  Congress.  Harman  v.  Harman,  34  U.  S.  App. 
316  (7th  Cir.);  BUNX,  J.,  1895. 

82.  Family  Settlement  between  Legatees.— To  justify  the  court  in  re- 
fusing to  enforce  a  family  settlement  between  various  legatees,  entered  into 
order  to  avoid  litigation,  the  testimony  must  show  clearly  active  or  covert 
misrepresentation,  or  that  the  settlement  failed  to  express  the  real  intent  of 
the  parties.    Chandler  v.  Porneroy,  143  U.  S.  318 ;  Brown,  J.,  1892. 

SPECUIiATIVE  DAMAGES. 

See:  Damages,  26. 

SFEED  IN  FOG. 
See:  Ships  and  Shipping,  121-127. 

SPENDTHBIFT  TBUST. 

See:  Trusts,  5. 

spntrrnoDs  uqdobs. 

See:  Criminal  Law,  14. 

Internal  Revenue,  45. 

STABE  DECISIS,  2. 
See  also :  Pleading  and  Practice,  122-186. 

1.  How  flEkr  Adhered  to  by  Supreme  Court.— The  doctrine  of  store 
decisis  is  a  salutary  one,  and  is  to  be  adhered  to  on  proper  occasions,  in 
respect  of  decisions  directly  upon  points  in  issue ;  but  the  Supreme  Court 
should  not  extend  any  decision  upon  a  constitutional  question,  if  it  is  con- 
vinced that  error  in  principle  might  sui>ervene.  Pouock  v.  Farmer^  Loan 
and  Trust  Co,,  157  U.  S.  429 ;  Fuller,  C.  J.  (White,  Harlan.  JJ..  Dist.). 
18»5  ;  Hyde  v.  Continental  Trust  Co.,  157  U.  S.  d54  ;  Fuller,  C.  J,  (White. 
Harlan,  JJ.,  Dist.),  1S95. 

2.  Not  Applied  to  Deeiflions  of  Circuit  Court.— The  rule  of  stare  deeiM 
will  not  he  applied  bythe  Circuit  Court  of  Appeals  to  those  decisions  of  the 
circuit  courts  of  the  U.  S.  from  which  no  appeal  has  been  taken.  Americah 
Mortgage  Co.  of  Scotland,  Ltd.,  v.  Hopper,  29  U.  S.  App.  12  (9th  Cir.);  Haw- 
ley,  J.,  1894. 

STATES,  3. 

See  also :  Circuit  Court,  30-31. 

Constitutional  Law,  30-48. 
Taxation,  60-^. 

1.  Exemption  Laws  in  Michigan. — Under  the  exemption  laws  of  Michi- 
gan merchandise  to  the  value  of  $250  is  exempt  from  execution  in  the  hands 
of  a  merchant.  The  debtor  is  entitled  (§  7686  of  Howell's  Ann.  Stat)  to 
select  from  his  stock  in  trade  goods  and  merchandise  to  that  value.  WiUon 
V.  Pernn,  22  U.  S.  App.  514  (6th  Cir.);  LURTON,  J.,  1894. 

2.  Statute  as  to  Surveyor's  Scale  Bills— Minnesota.— The  statute  of 
Minnesota  (General  Stat,  of  Minn.,  1878,  c.  32,  §  11),  making  scale  bills  issued 
by  the  Surveyor  General  ^^  prima  fojde  evidence  of  the  facts  therein  stated." 
does  not  require  the  official  seal  of  the  Surveyor  General's  office  to  be  at- 
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tached  thereto  ;  nor  must  the  scale  bill  show  on  its  face  that  the  scaler  was 
a  deputy  of  the  Surveyor  General.  Qlaspie  v.  Keator^  12  U.  S.  App.  281  (8th 
Cir.);  THAYER,  J.,  1893. 

3.  Jurisdiction  of,  on  Lake  Michigan.— The  states  surrounding  Lake 
Michigan  have  sovereign  rights  over  the  navigable  waters  thereof,  subject 
to  the  paramount  right  of  the  Federal  Govei*nment.  Bigelow  v.  Andersan^B 
Administrator,  84  U.  S.  App.  261  (7th  Cir.);  Jenkins,  J.,  1896. 

STATE  CONSTABIJ3. 

See:  Constitutional  Law,  39. 

STATE  CONSTITUTION". 

See :  CmcxnT  Court  of  Appeals,  148-165. 

STATE  COUBT. 

See :  Habeas  Corpus,  28-31. 
Injunction,  86. 
Mandamus,  18-21. 
Pleading  and  Practice,  1-6. 
Removal  of  Causes,  51-^ 
Supreme  Court,  81-112. 

STATE  GRANTS. 
See :  Public  Lands,  93-103, 119. 

STATE  IiAWS. 

See:  Aors  of  Congress,  3. 
Federal  Courts,  3(M7. 

STATE  OF  THE  ABT. 

See :  Patents,  62. 

STATE  STATUTES. 

See :  Assignment  for  Creditors,  10. 
Attachment,  69. 
Circuit  Court,  27-29. 
Equity,  40. 
Evidence,  53-54. 
Interstate  Commerce,  33. 
Statutes,  17,  31,  46,  76. 
Statute  of  Frauds,  5. 
Statute  op  Limitations,  1-2. 
Supreme  Court,  83,  96, 144, 159-160. 
Usury,  45. 

STATUTES,  78. 

See  also :  Duties,  66-65. 

L  CONSTRUCTION  AND  EFFECT,  1-81. 

1.  General  Principles,  1-16. 

2.  Construction  op  State  Court,  17-31. 

n.  CONSTRUCTION  OF  PARTICULAR  STATUTES,  32-76. 

1.  Federal,  32-39. 

2.  State,  40-76. 

m.  REPEAL,  77-78. 
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I.  CONSTRUCTION  AND  EFFECT. 
1.  General  Principles,  1-16. 

1.  Constrttotion  of  long  Standing  not  Changed  without  good  Canfie. 

— ^Where  the  U.  S.  Qovemnient  has,  through  its  executive  officers,  construed 
a  state  statute  in  a  certain  way,  and  such  construction  has  been  acted  on 
for  a  number  of  years,  the  courts  will  look  with  disfavor  upon  any  sudden 
change  whereby  parties  who  have  contracted  with  the  Government  upon 
the  faith  of  such  construction  may  be  prejudiced.  Michigan  v.  Jackson,  etc, 
R.  R.  Co.,  37  U.  S.  App.  220  (6th  Cir.);  Severens,  J.,  1895. 

2.  Purpose  of  Act  to  be  Considered.— The  purpose  of  an  act  as  well  as 
its  language  must  be  considered,  and  the  construction  should  be  sensible  so 
as  to  avoid  an  absurd  conclusion.  A  statute  should  not  be  construed  so  as 
to  disregard  the  obligations  of  a  treaty.  Lee  Kan  y.  United  States,  15  U.  S. 
App.  516 (9th  Cir.);  McKenna,  J.,  1894. 

8.  Congenial  to  History  of  Lej^islation.— In  construing  the  terms  of  a 
statute,  especially  when  the  legislation  is  experimental,  courts  must  take 
notice  of  the  history  of  the  legisLation,  and,  out  of  the  different  possible  con- 
structions, must  select  the  one  that  best  comports  with  the  genius  of  our 
institutions.  Texas  and  Pacific  RaUivay  Company  v.  Interstate  Commerce 
Commission.  162  U.  8.  197  ;  Shiras,  J.,  1896. 

4.  Effect  must  be  Given  to  Whole.— It  is  an  elementary  rule  of  construc- 
tion that  effect  is  to  be  given  to  every  part  of  a  statute,  and  that  oonstmc- 
tion  is  to  be  adopted  which  will  give  to  every  word  its  full  effect.  Aspley 
v.  Murphy,  2  U.  S.  App.  382  (5th  Cir.);  Bilungs,  J.,  1892. 

5.  Should  be  Construed  to  Prevent  Evasion.— It  is  not  desirable  to 
construe  a  statute  for  the  protection  of  proi)erty  and  life  in  such  a  manner 
that  its  requirements  can  be  evaded  or  easily  avoided.  The  Trave,  35  U.  S. 
821  (2d  Cir.);  Shipman,  J.,  1895. 

6.  Special  Act  or  Charter  and  General  Laws.— Privileges  granted  by 
a  special  act  or  charter  are  not  affected  by  general  legislation  on  the  same 
subject,  but  the  special  charter  and  general  laws  must  stand  together,  the 
one  as  the  law  in  the  particular  case,  the  other  as  the  general  law  of  the 
land.  Repeals  by  implication  are  not  favored,  and  a  later  act  will  not  repeal 
an  earlier  one  unless  their  provisions  are  clearly  inconsistent.  Goteen  v. 
Harley,  12  U.  S.  App.  574  (8th  Cir.);  Sanborn,  J.,  1893. 

7.  Change  in  Construction  not  Favored.— When  the  words  of  a  statute 
are  susceptible  of  several  constructions  and  one  is  adopted  by  the  Executive 
Department  and  acted  upon  for  a  series  of  years,  the  courts  will  not  favor 
sudden  changes  whereby  parties  who  have  contracted  wnth  the  Government 
on  the  faith  of  such  construction  would  be  prejudiced  ;  especiaUy  when  such 
retroactive  construction  would  reouire  the  repayment  of  money  to  which  a 
citizen  had  supposed  himself  entitled,  and  upon  the  expectation  of  which  he 
contracted.  U.  S,  v.  Alabama  Great  So,  R,  Co.,  142  U.  S.  615  ;  Bhowk,  J., 
1892. 

8.  Collateral  Aids  to  Interpretation.— Where  words  in  the  Constitution 
are  plain  and  clear,  resort  to  collateral  aids  to  interpretation  is  unnecessary 
and  cannot  be  indulged  in  to  narrow  or  enlarge  the  text ;  but  where  there 
is  ambiguit]^  or  doubt,  contemporaneous  and  subsequent  practical  construc- 
tion are  entitled  to  the  greatest  weight.  McPherson  v.  Blacker,  146  U.  &  1 ; 
Fuller,  C.  J.,  1892. 

See  State  v.  Wrightson,  66  N.  J.  L.  126,  209. 

9.  General  and  Special  Legislation  in  Conflict.— General  l^slatkin 
mast  give  way  to  special  legislation  on  the  same  subject,  whether  the  pn>- 
visions  are  found  in  the  same  or  in  different  statutes ;  and  general  provisKms 
must  be  interpreted  so  as  to  embrace  only  cases  to  which  the  special  pro- 
visions are  not  applicable.  Magone  v.  King,  1  U.  S.  App.  267  (2d  Cir.) ; 
Wallace,  J.,  1892. 
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10.  When  in  Derogation  of  Common  Law.— Statutes  in  derogation  of  the 
common  law  are  to  be  strictly  construed,  and  may  not  be  enlarged  by  con- 
struction so  as  to  include  common-law  principles  not  clearly  within  their 
language  and  spirit.  Hayden  v.  Wdlington^  27  U.  S.  App.  219  (8th  Cir.) ; 
Thayer,  J.,  1894. 

11.  Penal,  Striotly  Construed.— -A  statute  which  imposes  a  penalty  or 
works  a  forfeiture  will  be  strictly  construed,  and  a  forfeiture  will  not  be  en- 
forced theretmder  unless  the  letter  of  the  law  is  violated,  even  in  a  case 
where  tiie  spirit  is  clearly  violated.  Two  Hundred  and  Fifty  Keg»  of  Nails, 
15  U.  S.  App.  382  (9th  Cir.) ;  Gilbert,  J.,  1894. 

12.  Change  in  Punctuation.— The  court  will  not  change  the  punctuation 
of  a  statute,  where  its  intent  does  not  plainly  require  such  a  change,  even 
though  the  members  of  the  congressional  committee  who  framed  it  suggested 
such  correction,  but  where  such  mistake  was  not  acted  on  by  Congress  when 
it  was  reported  to  that  body.  U.  S.  v.  SchUling,  11  U.  S.  App.  608  (2d  Cir.) ; 
SHiPiiAN,  J.  (Wallace,  J.,  Dist.),  1892. 

13.  Impairing  Obligation  of  Contracts.— A  state  statute  which  author- 
izes tne  redemption  of  property  sold  upon  foreclosure  of  a  mortgage,  where 
no  right  of  redemption  previously  existed,  or  which  extends  the  period  of 
redemption  beyond  the  time  formerly  idlowed,  cannot  constitutionally  apply 
to  a  sale  under  a  mortgage  executed  before  its  passage.  Bamitz  v.  Beverly, 
168  U.  S.  118;  Shiras,  J.,  1896. 

14.  Conflicting  Provisions.— The  duty  of  the  court  in  construing  statutes  is 
to  arrive  at  the  intention  of  the  legislature.  If  there  are  two  provisions  ap- 
parently in  conflict,  it  will  try  to  harmonize  them  and  give  effect  to  botn. 
The  Louis  Olsen,  15  U.  S.  App.  229  (9th  Cir.);  Gilbert,  J.,  1898. 

15.  Lighthouse  Condemnation.— The  act  of  Au^t  1,1888,  c.  728,  author- 
izing the  Secretary  of  the  Treasury,  wlienever  in  his  opinion  it  will  be  neces- 
sary or  advantageous  to  the  United  States,  to  acquire  lands  for  a  lighthouse 
by  condemnation  under  judicial  proceedings  in  a  court  of  the  United  States 
for  the  district  in  which  the  land  is  situated,  is  constitutional.  Chappell  v. 
U.  8.,  160  U.  S.  499  ;  Gray,  J.,  1896. 

16.  Suit  to  Test  Constitutionality  of.— Whenever  there  is  presented  a 
question  involving  the  validity  of  any  act  of  anj  legislature,  and  the  decision 
necessarily  rests  on  the  competency  of  the  legislature  to  so  enact,  the  court 
must  determine  whether  the  act  be  constitutional  or  not ;  but  it  never  was 
thought  that,  by  means  of  a  friendly  suit,  a  party  beaten  in  the  legislature 
could  transfer  to  the  courts  an  inquiry  as  to  the  constitutionality  of  the  leg- 
islative act.  Chicago  <fc  Grand  Trunk  Ry.  Co,  v.  Wellman,  143  U.  S.  389 ; 
Brewer,  J.,  1892. 

2.  Construction  op  State  Court.  17-31. 

37.  Follow  Bules  of  Construction,  etc.,  of  State  Courts.— In  deter- 
mining rights  based  upon  the  interpretaticm  of  the  constitution  and  laws  of 
a  state,  the  Federal  courts  uniformly  follow  the  rules  of  construction  and  in- 
terpretation announced  by  the  highest  court  of  that  state,  where  such  rules 
were  established  before  the  rights  in  question  accrued.  Travellers^  Ins,  Co, 
V.  Township  of  Oswego,  19  U.  S.  App.  a31  (8th  Cir.):  Sanborn,  J.,  1893. 

The  Federal  courts  uniformly  follow  the  construction  of  the  constitution  and  statutes  of  a 
state  ffiven  by  its  highest  judicial  tribunal  in  all  cases  that  involve  no  question  of  general  or 
commercial  law,  and  no  question  of  right  under  the  Constitution  and  laws  of  the  nation.  Madden 
y.  Lancaster  County,  65  F.  R.  192. 

18.  Same.— firotrn  v.  Grand  Rapids  Furniture  Co,,  16  U.  S.  App.  221  (6th 
ar.);  Taft,  J.,  1893. 

19.  State  Court  Followed.— The  Supreme  Court  follows  the  adjudications 
of  the  highest  court  of  a  state  in  theconstrnotion  of  the  statutes  of  that  state. 
McElvaine  v.  Brush,  142  U.  S.  155  ;  Fuller,  C.  J.,  1891. 


698  STATUTES,  I. 

20.  State  Constniotion  Adopted. — ^When  the  construction  or  validity 
of  a  state  statute  does  not  involve  rights  acquired  upon  the  faith  of  earlier 
and  conflicting  decisions,  it  is  the  clear  duty  of  Federal  courts  to  accept  and 
adopt  the  decisions  of  the  highest  court  of  the  state,  in  respect  of  the  con- 
struction and  conformity  of  the  state  laws  to  the  constitution  of  the  state, 
as  tlie  decision  of  such  questions  properly  belongs  to  the  highest  court  of  the 
state.    Sanford  v.  Pbe,  87  U.  S.  App.  378  (6th  Cir.);  Lueton,  J.,  1895. 

This  case  has  been  appealed.  Western  Union  Telegraph  Co.  v.  Poe,  decided  at  the  same  time 
upon  similar  facte  (87  U.  S.  App.  800  (6th  Cir.);  Luatok,  J.,  18B6,  has  likewise  been  appealed. 

21.  Practice— State  OonBtmction  Prevails.— The  construction  of  a  state 
statute  which  relates  to  a  matter  of  state  practice  alone  rests  with  the  state 
courts.    Loeber  v.  Schroeder,  149  U.  S.  580;  Jackson,  J.,  1893. 

22.  Unless  in  Conflict  with  its  own  Bnles.— The  Supreme  Court  of  Uie 
United  States  follows  the  construction  of  the  liighest  court  of  a  state  as  to  its 
constitution  and  laws,  unless  in  conflict  with  the  Constitution  or  laws  of  tiie 
United  States  or  with  some  rule  of  commercial  law.  Stutsman  County 
V.  Wallace,  143  U.  S.  293 ;  Fuller,  J.,  1892. 

The  construction  of  the  statutes  of  a  state  by  ite  highest  court  are  conclusiTe  in  the  Federal 
courte.  Qregff  v.  Sanford,  66  F.  R.  158 ;  Western  Union  TeL  Co.  v.  Poe,  64  F.  R.  18.  When  Fed- 
eral courts  will  reverse  decision  of  state  courts  as  to  construction  of  statute. 

28.  State  Statutes  Applicable  in  U.  S.  Courts.— Statutory  modifications 
of  the  common  law  in  regard  to  the  rights  of  husband  and  wife  as  plaintiffs 
in  actions  at  law  in  the  courts  of  a  state  are  applicable  also  in  the  United 
States  courts  for  such  state,  if  not  inconsistent  with  the  laws  of  the  United 
States  or  with  the  duties  which  belong  to  its  judges  and  courts.  Morning 
Journal  Asm.  ▼.  Smith,  1  U.  S.  App.  270  (2d  Cir.) ;  Per  Cur.,  1802. 

24.  Construction  of  State  Courts. — ''Redemption  bonds"  were  issued  by 
the  city  of  Evansville,  and  the  state  court  had  neld  that  the  act  of  legisla- 
ture had  conferred  authority  on  the  city  to  issue  them  and  that  the  bonds 
were  valid.  Held,  the  bonds  are  valid,  as  the  Federal  court  follows  the  con- 
struction of  the  statute  placed  upon  it  by  the  state  court  of  last  resort. 
EvansviOeY.  Woodbury,  18  U.  S.  App.  614  (7th  Cir.) ;  Se^lman,  J.,  1804. 

25.  Statutes  Begulating  Assignments  for  Creditors.— The  question  of  the 
construction  and  effect  of  a  statute  of  a  state  regulating  assignments  for  the 
benefit  of  creditors,  is  a  question  upon  which  uie  decisions  of  the  highest 
court  of  the  state,  establishing  a  rule  of  property,  are  of  controlling  authority 
in  the  courts  of  the  United  States. 

In  this  case  the  Federal  court  followed  the  decisions  of  the  Court  of  Ap- 
peals of  Kentucky  in  regard  to  the  distribution  of  the  assets  of  an  insolvent 
corporation,  in  accordance  with  a  Kentucky  statute.  Marburyv,  Tod ;  Berry 
V.  Tod,  22  U.  S.  App.  267  (6th  Cir.) ;  Taft,  J.,  1804. 

26.  Municipal  Bonds— As  to  Validity  of.— Decisions  of  state  courts  upon 
the  requirements  of  state  statutes  for  validating  issues  of  municipal  bonds  in 
the  state,  when  made  subsequent  to  an  issue  of  such  bonds,  are  not  control- 
ling in  litigation  in  Federal  courts,  involving  the  validity  of  such  issue. 
Knox  Co.  V.  Ninth  Nat,  Bank,  147  U.  S.  01 ;  Brewer,  J.,  1893. 

27.  State  Laws  of  Attachment.— Under  Rev.  Stat.,  §015,  the  Federal 
courts  may  adopt  state  laws  of  attachment  by  general  rule.  Such  rule  need 
not  be  promulgated  in  writing.  When  it  is  necessary  to  sustain  the  judg- 
ment 01  the  court,  such  adoption  will  be  presumed,  in  absence  of  affirmative 
proof  to  the  contrary.  Citizens*  Bank  of  Wichita  v.  FarweU  (/),  12  U.  S. 
App.  409  (8th  Cir.) ;  Caldwell,  J.,  1893. 

28.  On  Question  of  Local  Law.— The  validity  of  a  provision  in  a  mortgage 
declaring  that,  in  the  event  of  foreclosure,  a  reasonable  sum,  to  be  deter^ 
mined  by  the  court,  shall  be  awarded  as  attorney's  fees,  is  a  question  of  local 
law  in  which  the  Federal  courts  are  bound  by  the  statute  or  rule  of  the  Su- 

?reme  Court  of  the  state  in  whicli  the  question  arose.     Gray  v.  Havemeyer^ 
0  U.  S.  App.  456  (8th  Cir.)  ;  Shiras,  J.,  1802. 
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29.  As  to  Fellow-Bervants. — ^As  the  states  have  the  right  to  regulate  the 
relations  between  employers  and  employes  within  their  borders,  and  the  lia- 
bility of  the  former  for  m juries  to  tlie  latter,  the  Federal  courts  will  follow 
the  construction  put  upon  such  statutes  by  the  highest  courts  of  such  state. 
Northern  Pae.  Ry,  Co.  v.  Hogan,  27  U.  S.  App.  184  (8th  Cir.);  Thayee,  J.,  1894. 

39.  Construction  of  Lease  under  State  Law.— A  state  law  provided 
tliat  every  gas  company  should  pay  an  annual  tax  **  by  way  of  a  license  for 
its  corporate  franchise,"  and  the  tax  was  stated  to  be  *'  a  tax  at  the  rate  of 
one-half  of  one  per  centum  upon  the  gross  amount  of  its  receipts,  and  five 
per  centum  upon  the  dividenas  in  excess  of  four  per  centum."  Thereafter  a 
^as  company  leased  all  its  property  to  an  improvement  company,  and  the 
improvement  company  covenanted  to  pay  *'  all  assessments  and  taxes  which 
may  lawfully  be  assessed  or  levied  upon  the  real  or  personal  propertv,  fran- 
chises, capital  stock,  or  gross  receipts  "  of  the  gas  company.  Held,  that  the 
covenant  did  not  include  so  much  of  the  statutory  tax  as  fell  upon  dividends. 
Jersey  City  Gas.  Co.  v.  United  Gas  Co.,  17  U.  S.  App.  170  (3d  Cir.) ;  Dallas, 
J.,  1893. 

81.  State  Courts  not  Bound  by  Prior  Construction  of  Statute.— The 
construction  placed  by  a  state  court  upon  one  statute  implies  no  obligation 
on  its  part  to  put  the  same  construction  upon  a  different  statute,  though  the- 
language  of  the  two  may  be  similar.  For  if  they  were  absolutely  bound  by 
their  prior  decisions  they  would  be  without  the  power  to  correct  their  own 
errors.     Woodv.  Brady,  150  U.  S.  18;  Brown,  J.,  1898. 

II.  CONSTRUCTION  OF  PARTICULAR  STATUTES,  82-89. 

1.  Federal. 

82.  Bevised  Statutes.—**  The  Revised  Statutes  must  be  treated  as  a  legisla- 
tive declaration  of  the  statute  law  on  the  subjects  embraced  on  the  first  dav 
of  December,  1873,"  and  **  when  the  meaning  is  plain,  the  courts  cannot  look 
to  the  statutes  which  have  been  revised  to  see  it  Congress  erred  in  that  revi- 
sion, but  may  do  so  when  necessary  to  construe  doubtful  language  used  in 
expressing  the  meaning  of  Congress ;  and  a  refusal  to  recognize  the  natural 
and  obvious  meaning  of  a  statute  may  be  justly  regarded  as  indicating  a- 
purpose  to  change  the  law  by  judicial  action,  based  upon  some  suppo^d 
pohcy  of  Congress.  Bate  Refrigerating  Co.  v.  Sulzberger,  157  U.  S.  1 ;  Har- 
lan, J.,  1895. 

88.  Acts  of  1888— Condemnation— Damages.— Congress  did  not  intend 
by  the  provisions  of  the  acts  of  April  24,  1888,  and  of  August  1,  1888,  that  a 
legislative  reauirement  of  a  state  giving  to  an  owner  consequential  damages- 
when  his  land  is  sought  to  be  appropriated  by  a  railroad  company  shall  have 
application  when  the  United  States  undertakes  to  condemn  land  necessary 
for  the  improvement  of  navigation.  High  Bridge  Lumber  Co.  v.  U,  S. ,  37 
U.  S.  App.  284  (6th  Cir.)  ;  LURTON,  J.,  1895. 

84.  Treaty  with  Bannock  Indians.— The  provision  in  the  treaty  of  Feb. 
24, 1869,  with  the  Bannock  Indians,  whose  reservation  was  within  the  limits 
of  what  is  now  the  State  of  Wyoming,  that  *' they  shsdl  have  the  right  to 
hunt  upon  the  unoccupied  lands  of  the  United  States  so  long  as  game 
may  be  found  thereon,"  etc.,  does  not  give  them  the  right  to  exercise 
this  privilege  within  the  limits  of  that  state  in  violation  of  its  laws.  Ward 
V.  Race  Horse,  168  U.  S.  504 ;  White,  J.  (Brown,  J.,  Dist.),  1896. 

85.  French  Spoliation  Awards. — By  the  proviso  in  the  act  of  Congress  of 
1891,  c.  540,  26  Stat.  908,  for  the  payment  of  the  French  spoliation  awards, 
"that  in  all  cases  where  the  original  sufferers  were  adjudicated  bankrupts, 
the  awards  shall  be  made  on  behalf  of  the  next  of  kin  instead  of  to  assigneea 
in  bankruptcy,  etc..  Congress  intended  the  next  of  kin  to  be  beneficiaries  in 
every  case,  and  the  express  limitation  to  this  effect  excludes  creditors,  lega- 
tees, assi^ees  and  all  strangers  to  the  blood,  such  **  next  of  kin"  meaning^ 
next  of  km  living  at  the  date  of  the  act,  to  be  determined  according  te  the- 
statutes  of  distribution  of  the  respective  states  of  the  domicile  of  the  original 
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suflferere.*  Blagge  v.  Balch ;  Brooks  v.  Codman ;  Foote  v.  Women's  Board 
of  Missions,  162  U.  8.  439  ;  Fullee,  C.  J.,  1896. 

*  Note.— The  court  is  inctined  to  adopt  the  established  role  of  interpretatioii  in  England  which 
Is  that  the  phrase  ""  next  of  Idn,*'  when  found  in  ulterior  limitations,  must  be  understood  to 
mean  nearest  of  kin  without  regard  to  the  statutes  of  distribution. 

86.  The  Harter  Act  Applies  to  Foreign  as  well  as  American  Vessels. 
--Sec.  8  of  the  act  of  Congress  of  Feb.  18,  1898, 27  Stat.  445,  c.  105,  known  as 
the  **  Harter  Act,**  relating  to  the  navigation  of  vessels,  and  relaxing  the 
severity  of  the  obligation  imposed  on  the  ship-owner  as  a  carrier  of  goods 
by  the  pre-existing  law  as  it  had  been  declared  by  the  courts,  is  intended  to 
apply  to  foreign  vessels  as  well  as  to  American  ships.  The  Silvia,  35  U.  S. 
App.  395  (2d  Cir.)  ;  Wallace,  J.,  1895. 

37.  Bill  of  Lading—Construction  of— Harter  Act.— An  exemption  in  a 
bill  of  lading  which  limits  the  extent  of  the  implied  warranty  of  seaworthi> 
ness  will,  if  ambiguous,  be  construed  strongly  against  the  ship-owner.  An 
exception  in  a  bill  of  lading  of  a  vessel  which  excludes  losses  arising  from 
Is^tent  defects  in  the  hull  of  the  vespel  limits  the  implied  warranty*  that  the 
ship  was  seaworthy  at  the  beginning  of  the  voyage.  Such  exception  is  not 
forbidden  by  the  "  Harter  Act,"  section  2,  act  Feb.  18, 1898, 27  Stat.  445,  c.  105. 
The  Carib  Prince,  85  U.  S.  App.  890  (2d  Cir.);  Shipman,  J.,  1895. 

38.  *^  Bailroad  "   Synonymous  with   **  Railroad  Iiine."— The  words 

**  railroad  "  and  **  railroad  line,"  as  used  in  the  act  of  July  2, 1864,  are  syn- 
onymous. Smith  V.  Northern  Pacific  E.  R,  Co.,  19  U.  S.  App.  131  (8th  CSr.); 
Sanborn,  J.,  1898. 

39.  Service  by  Publication.— State  statutes  regulating  the  manner  of 
bringing  in  absent  defendants  by  publication  are  not  applicable  to  the 
Federal  courte.  The  mode  provided  oy  act  of  Congress  for  acquiring  juris- 
diction over  an  absent  defendant  by  publication  is  exclusive  of  any  other 
mode,  and  to  render  service  of  process  effectual  under  said  act,  its  require- 
ments must  be  strictly  pursued  (act  of  March  3,  1875,  18  Stat.  470,  c.  137). 
Bracken  v.  Union  Pac,  Ry,  Co,,  12  U.  S.  App.  421  (8th  Cir.) ;  Caldwell,  J., 
1898. 

2.  State,  40-76. 

40.  Arizona— Act  March  21,  1896.— The  act  of  the  Territory  of  Arizona  of 
1895,  March  21,  p.  68,  classifying  the  counties  of  the  territoi^  and  fixing  the 
comx)ensation  of  the  officers  therein  (tliough  establishing  higlier  salaries  for 
the  particular  officers  therein  named  in  some  counties  than  for  the  same 
class  of  officers  in  other  counties),  being  general  in  its  operation,  applying 
to  all  counties  in  the  territory,  prescribing  a  rule  for  the  stated  compensa- 
tion of  such  officers,  no  officer  of  the  classes  named  being  exempted  from  its 
operation  and  there  being  a  relation  between  the  salaries  fixed  for  each  dass 
oi  counties  and  the  equalized  assessed  valuation  of  property  in  them  re- 
spectively, and  being  general  in  its  application  to  the  whole  territory,  and 
designed  to  establish  a  system  for  compensating  county  officers  that  is  not 
intrinsically  unjust  nor  capable  of  being  applied  for  purposes  merely  local 
or  special,  is  not  a  local  or  8f)ecial  act  within  the  meanmg  of  the  act  of 
Congress  of  July  80,  1886,  c.  818,  2  Stat.  170.  Harwood  v.  WentuxnriJi,  163 
U.  S.  547  ;  Harlan,  J.,  1896. 

41.  Arizona— Presumed  to  have  been  Properly^  Enacted. — ^Tlie  act 

passed  by  the  Legislative  Assembly  of  Arizona  Territory  of  189.5.  March  21, 
p.  68,  purports  on  its  face  to  be  an  act  of  that  territory  and  to  have  been 
approved  on  the  21st  of  March,  1895  ;  and  the  original  is  filed  with  and  is  in 
the  custody  of  the  secretary  of  tlie  territory ;  ia  signed  by  the  governor  as 
approved  by  him  ;  is  signed  by  the  President  of  the  Territorial  Legislative 
Council  as  duly  passed  by  that  Ixxiy  ;  and  is  signed  by  the  Speaker  of  the 
Territorial  House  of  Representatives  as  duly  passed  bv  that  body.  Held, 
that  the  act  is  to  be  taken  as  having  been  enacted  in  the  mode  required  by 
law  and  to  be  unimpeachable  by  recitals  or  omissions  of  recitals  in  the 
journals  of  legislative  proceedings  which  are  not  required  by  the  funda- 
mental law  of  the  territory  to  be  so  kept  as  to  show  everything  done  in  both 
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branches  of  the  legislature  while  engaged  in  the  consideration  of  bills. 
Same  Case. 
Following  Field  v.  Clark,  148  U.  8.  649. 

43.  State  Laws — Arkansas.— In  adopting  the  Arkansas  statutes  for  the 
Indian  Territory  it  will  be  presumed  that  they  were  adopted  with  the  con- 
struction and  interpretation  placed  thereon  by  the  Supreme  Court  of  the 
Scate  of  Arkansas  prior  to  their  adoption.  Sanger  v.  Flow,  4  U.  S.  App.  82 
(8th  Cir.) ;  CALDWELL,  J.,  1891. 
See  Rainwater-Boogher  Hat  Co.  v.  Malcolm,  51  F.  B.  787. 

43.  Inflsuity  When  Capaz  Doli— Arkansas.— A  statute  of  Arkansas,  Digest 
of  1884,  ^,  c.  45,  §  1498,  provides  that  *'an  infant  under  twelve  years  of 
age  shall  not  be  found  guilty  of  any  crime  or  misdemeanor."  The  common- 
law  presumption  that  a  person  between  the  ages  of  twelve  and  foiurteen  is 
incapable  or  discerning  good  from  evil  unless  the  contrary  be  shown,  still 
prevails.  When  the  court  charged  that  the  prima  facie  jpresumption  as  to 
lack  of  accountability  terminated  at  eleven  years  of  age,  it  was  error,  as  the 
mistake  mieht  have  prejudiced  the  jury.  Allen  v.  U,  S,,  150  U.  S.  551 ; 
Fuller,  C.  J.  (Brewer,  Brown,  JJ.,  Dist.),  1893. 

44.  Arkansas  Statute— Action  Forma  Pauperis.- Under  the  statutes  of 
Arkansas,  extending  to  the  Indian  Territory  oy  act  of  May  2,  1890,  §  31  (26 
Stat.  94),  providing  that  poor  persons  in  the  jurisdiction  of  the  United  States 
may  be  permitted  to  bring  this  action  without  liability  for  costs,  under  order 
of  the  court  (Mansf.  Dig.  Ark.,  g§  1053-1061),  and  requiring  a  non-resident  to 
file  a  bond,  under  penalty  of  having  his  action  dismissed  (§§  1036,  1037),  a 
motion  made  on  the  eve  of  trial,  more  than  four  months  after  such  order 
was  made,  and  after  twenty  depositions  have  been  taken  to  set  it  aside, 
will  not  be  allowed.  St.  Louis  &  San  Fr.  Ry.  Co.  v.  Farr,  12  U.  S.  App.  520 
(8th  Cir.);  Sanborn,  J.,  1893. 

45.  Supreme  Court  of  California— Construction  Adopted.— The  ques- 
tion whether  an  action  to  foreclose  a  lien  for  unpaid  assessments  for  street 
improvements  in  San  Francisco  is  in  rem  or  in  personam,  is  one  upon  which 
the  decision  of  the  Supreme  Court  of  California  is  binding.  Dougherty  v. 
Nevada  Bank,  160  U.  S.  171 ;  Field,  J.,  1895. 

46.  Texas— Statute  Creates  Single  Iiiability  for  Death  by  Negligence. 
— Action  against  a  railway  company  brought  by  the  mother,  wife,  and  chil- 
dren of  an  employ^  killed  by  negligence  of  the  defendant,  to  recover  judg- 
ment. The  juagment  for  plaintiffs  was  in  form  a  separate  judgment  for 
each  plaintiff.  On  appeal  by  defendant  one  of  plaintiffs  moved  to  dismiss 
the  writ  of  error  as  to  her,  because  the  amoimt  adjudged  to  her  was  $1,000, 
and  not  within  the  jurisdiction  of  the  Court  of  Appeals.  Held,  that  while 
there  was  in  form  a  sei)arate  judgment  for  each  plaintiff,  the  statute  of 
Texas  creates  a  single  liability  on  the  part  of  defendant  and  contemplates  but 
one  action,  and  the  court  had  jurisdiction.  Teaxis  &  Pacific  My.  Co.  v. 
Gentry,  163  U.  S.  353  ;  Harlan,  J.,  1896. 

47.  Conneotiout— Recording  of  Liens.— Section  1923  of  the  General  Stat- 
utes of  Connecticut,  Revision  of  1887,  and  section  1924  of  the  same  statutes, 
and  all  statutes  of  a  kindred  character  are  to  be  construed  not  as  rendering 
the  prior  transactions  void  as  between  the  parties  themselves,  but  as  provi- 
sions whose  whole  scope  and  effect  is  to  protect  subsequent  purchasers,  who 
have  an  equity  arising  from  their  having  relied  upon  tlie  apparent  condition 
of  things.  Hotchkiss  <Sb  Upson  Co.  v.  Union  Nat.  Bank,  37  U.  S.  App.  86  (6th 
Cir.) ;  Severens,  J.,  1895. 

48.  Of  Illinois— New  Trial.— The  provision  in  the  statute  of  Illinois  (Rev. 
Stat.,  c.  45,  §  35)  that  "  at  any  time  within  one  year  after  a  judgment  either 
upon  default  or  verdict,  in  an  action  of  ejectment,  the  party  against  whom 
it  is  rendered,  his  heirs  or  assigns,  U|x>n  payment  of  all  costs  recovered 
therein,  shall  be  entitled  to  have  the  judgment  vacated,  and  a  new  trial 
granted  in  the  cause,'*  applies  to  such  a  judgment  rendered  in  a  circuit 
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court  of  the  United  States  sitting  within  tliat  state,  on  a  mandate  from  the 

Supreme  Couit  in  a  case  commenced  in  a  court  of  the  State  of  Illinois,  and 

removed  thence  to  a  circuit  court.    SmcUe  v.  Mitchell y  143  U.  S.  99  ;  Fimj>, 

J.,  1893. 

See  Iron  Silver  M.  Co.  ▼.  Mike  &S.Qt.&,  S.  H.  Co.,  66  F.  R.  967,  968 ;  Iron  SUrer  M.  Co.  ▼.  Cam- 
twU,  61  F.  R.  986. 

49.  Indianar— Bums'  Code  Bevision,  1894.— In  the  words  "process  in 
any  suit  against  such  company  may  be  served,"  the  word  ''suit  is  used  in 
a  very  comprehensive  sense,  and  applies  to  ''  any  proceeding  in  a  court  of 
justice  by  which  an  individual  pursues  that  remedy  in  a  court  of  justice 
which  the  law  affords  him.  The  phrase  in  said  section,  ''  while  any  liability 
remains  outstanding  against  such  company  in  this  state,"  is  a  limitation  only 
of  the  time  within  which  the  company  may  be  bound  by  service  upon  its 
agpnts  in  the  state,  and  is  not  a  restriction  upon  the  character  of  suits  in 
wnich  process  against  it  may  be  issued.  Mooney  v.  Bnford  <fc  George  Mfg. 
Co,,  84  U.  S.  App.  581  (7th  Cir.) ;  Woods,  J.,  1896. 

IK).  Assignments — Iowa. — llie  question  of  the  construction  and  effect  of  a 
statute  of  a  state  regulating  assignments  for  the  benefit  of  creditors  is  a  Ques- 
tion upon  which  the  decisions  of  the  highest  courts  of  the  state,  establisning 
a  rule  of  property,  are  of  controlling  authority  in  the  Federal  courts.  Saum 
Branch  Lumber  Co.  v.  Ott,  143  U.  S.  623 ;  Brewer,  J.,  1892. 

1(1.  Kansas  Statute.— In  a  case  involving  the  construction  of  a  statute  of 
Kansas,  taken  from  the  State  of  Iowa,  the  court  held  tliat  the  construction 
set  upon  it  by  the  Kansas  courts  would  be  accepted  bv  the  Federal  courts  as 
the  true  construction  of  the  statute  of  Kansas.  Chicago,  Rock  Island  & 
Paeifie  Ry.  Co.  v.  Stahley,  27  U.  S.  App.  157  (8th  Cir.) ;  Brewer,  J.,  1894. 

53.  Kansas— Liability  of  Stockholders  to  Creditors.— Sec.  2  of  article 
12  of  the  Constitution  of  Kansas,  and  of  paragraph  1192  of  the  General 
Statute  of  Kansas  of  1889,  creates  a  personal  liability  upon  every  stockholder 
to  an  amount  equal  to  the  amount  of  stock  owned  by  him.  Such  liability  is 
several  and  not  joint,  and  exists  in  favor  of  each  creditor  severally  against 
each  stockholder.  The  obligation  is  by  contract  in  the  nature  of  a  guar- 
anty, and  may  be  enforced  by  action  in  any  tribunal  when  proper  service 
can  be  had.  Rhodes  v.  United  States  National  Bank,  24  U.  S.  App.  607  (7th 
Cir.);  BUNN,  J.,  1895. 

63.  Kansas  State  Practice— Gkkrnishment.— Under  Gen.  Stat.  Kansas, 
1889,  §  4290,  the  plaintiff  who  desires  to  take  issue  on  the  answer  of  a 
garnishee  must  give  notice  thereof,  *'  in  which  case  the  issue  shall  stand  for 
trial  as  a  civil  action,"  etc.,  and  although  begun  by  attachment,  the  proceed- 
ing is  a  civil  cause  under  Rev.  Stat.  U.  S.,  ^  914,  which  must  conform  as  to 
practice,  pleadings  and  mode  of  procedure  to  those  of  the  state  courts  in  sim- 
ilar cases,  irrespective  of  any  rules  of  the  Circuit  Court.  Citizens'  Bank  of 
Wichita  V.  Fancell  (i),  13  U.  S.  App.  409  (8th  Cir.) ;  Caldwell,  J.,  1893. 

54.  Kentucky- Act  of  Dec.  19,  1798.— The  legislative  meaning  of  the 
words  **  out  of  this  commonwealth  "  in  the  Kentucky  statute  (1  Littell*s 
Laws,  c.  281 ,  592)  implies  and  embraces  the  case  of  one  who  is  properly 
described  as  not  an  **  inhabitant."  It  implies  one  permanently  out.  as  a  non- 
resident or  non-inhabitant,  one  who  had  neither  domicile  nor  habitation 
within  the  state.  The  other  clause  of  the  act,  authorizijig  publication  for 
one  who  could  not  be  found  in  his  ^*  usual  place  of  abode,  was  meant  to 
cover  all  cases  of  absence  of  an  inliabitant  from  his  abode.  Foster  v.  Givens, 
31  U.  S.  App.  626  (6th  Cir.);  LURTON,  J.,  1895. 

55.  Kentucky  Statute— Compensation— Eminent  Domain.— The  Ken- 
tucky statute  (Barb.  &  Carroll's  ed.,  894.  sec.  1825)  concerns  only  the  dam- 
ages which  are  to  be  allowed  as  a  condition  upon  which  railroad  corpora- 
tions are  allowed  to  condemn  lands  or  material  necessary  in  railroad  con- 
struction. The  law  of  Kentucky  does  not  prescribe  any  rule  of  damages 
a])plicable  to  a  condemnation  of  private  property  for  any  other  than  railway 
construction.  High  Bridge  Lumber  Co.  v.  United  States,  37  U.  S.  App.  2:U 
((Uh  Cir.):  Lurton,  J.,  1805. 
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66.  Act  of  1877~IiOili8iana.— The  provision  in  act  No.  30  of  Liouisiana  Stat- 
utes of  1877  as  to  using  the  surplus  revenues  from  municipal  corporations 
for  paying  off  the  debts  of  former  yeare  is  not  mandatory,  but  only  permia* 
sory,  and  creates  no  contract  right  in  a  holder  of  such  mdebtedness  which 
can  be  enforced  by  mandamus.  U,  S.  ex  reL  Siegel  v.  TItoinan,  156  C  S. 
353  ;  White,  J.,  1895. 

57.  Act  of  July  24,  1871,  Construed.— New  Orleans.— Construction  of 
S9  of  art  80  of  February  24,  1871,  **to  provide  for  the  drainage  of  New 
Oi:leans."  P^ake  v.  New  Orleans,  13  U.  S.  App.  673  (5th  Cir.);  Locke,  J., 
1893. 

58.  Michigan — School  District. — A  provision  in  the  General  Statutes  of 
Michigan  for  the  organization  of  school  districts  by  the  people  which  were 
not  to  exceed  nine  sections  in  extent  is  not  to  be  construed  to  be  a  constitu- 
tional limitation.  Board  of  8upervi9or»  v.  Thfyinpson,  22  U.  S.  App.  418 
(6th  Cir.);  Taft,  J.,  1894. 

59.  Michigan  Act,  May  1,  1801,  Construed.—Michigan  act  No.  50  of 
May  1, 1891,  named  a  different  day  for  the  meeting  from  that  named  in  the 
act  of  Congress  of  February  3,  1887,  and  in  that  respect  must  give  way. 
But  that  part  is  not  so  inseparably  connected  in  substance  with  the  other 
parts  as  to  destroy  the  whole  act.  McPheraon  v.  Blacker,  146  U.  S  1 ;  Fuii- 
LER,  C.  J.,  1892. 

60.  Land  Grant  Act,  March  2,  1867,  Construed.— The  same  facts,  sub- 
stantially, appeared  m  this  case  as  in  Mich.  L.  &  L.  Co.  v.  Rust,  31  U.  S. 
App.  731.  This  case  arose  in  equity,  that  in  law.  The  decision  in  that  is 
adopted  here,  and  this  was  held  to  be  controlled  by  the  same  principles  of 
legal  justice.  Michigan  v.  Jackson,  etc.,  R,  R,  Co.,  37  U.  S.  App.  220  (6th 
Cir.);  Severens,  J.,  1895. 

61.  Missouri— Decedents'  Estates. — ^According  to  the  construction  placed 
upon  the  statute  by  the  Supreme  Court  of  Missouri,  the  two-year  period 
within  which  claims  against  estates  of  decedents  must  be  presented  does 
not  begin  to  run  until  the  right  of  action  has  accrued.  This  court  follows 
that  construction.  Taylor's  Executor  v.  Glenn  ;  Olenn  v.  Taylor's  Executor^ 
4  U.  S.  App.  509 (8th  Cir.);  Shiras,  J.,  1892. 

63.  New  York— Factor's  Act.— The  New  York  Factor's  Act,  Laws  of  1830, 
chap.  179,  will  protect  a  person  dealing  with  a  factor  wlien  such  person  lias 
a  right  to  infer  ownersliip  by  tlio  factor,  and  the  provisions  of  said  act  will  be 
construed  liberally.  Blydensfein  v.  New  York  Security  Co.,  35  U.  S.  App. 
175  (.2d  Cir.);  Lacombe,  J.,  1805. 

63.  When  Conflicting— North  Carolina.— Two  sections  of  a  statute  run- 
ning in  parallel  lines,  each  covering  something  that  the  other  also  covers 
and  each  covering  something  that  the  other  does  not,  are  botli  enforcible, 
and  where  thev  conflict  the  latter  prevails,  as  does  a  particular  intention 
over  a  general  one.  In  this  case  a  judgment  for  a  tort  obtained  in  a  suit 
begun  prior  to  the  execution  of  the  mortgage  must  be  satisfied  before  the 
bonds  secured  by  the  mortgage.  Boston  Safe  Deposit  and  Trust  Co.  v. 
Hudson,  25  U.  S.  App.  257  (4th  Cir.);  Morris,  J.,  1895. 

64.  South  Carolina— Coosaw  Mining  Company.— The  statute  of  South 
Carolina  of  March  28,  1870,  taken  by  itself,  can  be  construed  to  confer  upon 
the  Coosaw  Mining  Company  the  exclusive  Ti^ht  to  mine  phosphate  rocks 
for  an  unlimited  period,  or.  taken  witli  the  act  of  March  1.  1870,  to  confer 
such  right  only  for  **  the  full  terra  of  21  rears"  named  in  the  latter  act ;  it 
was  held  that  such  exclusive  right  ex])ired  on  the  termination  of  the  21  years. 
Coosaw  Mining  Co.  v.  South  Carolina,  144  U.  S.  5.")0  ;  Harlan.  J.,  1892. 

65.  South  Carolina— Act  of  Dec.  24,  1886.— The  statute  of  South  Caro- 
lina of  Dec.  24,  1885,  which  authorized  townships  to  subscribe  for  stock  in  a 
railroad  company,  and  county  officials  to  issue  Ixmds  accordingly  in  their 
behalf,  and  to  assess  and  levy  taxes  ujx)!!  the  property  in  the  township  for 
the  payment  thereof,  must  be  held  by  the  courts  of  the  United  States,  as  to 
bonds  issued  and  purchased  in  good  faith  l^fore  that  decision,  to  be  con- 
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sistent  with  art.  9,  sec.  8,  of  the  Constitution  of  South  Carolina  authorizinff 
the  corporate  authorities  of  townships  to  be  vested  with  power  to  assess  ana 
collect  taxes  "  for  corporate  purposes."  FoUom  v.  Ninety-Six,  159  U.  8.  611 ; 
Gray,  J.,  1895. 

66.  Charter  of  Energetio  Ins.  Co.— Tennessee.— In  1860  the  legislature  of 
Tennessee  incorporated  the  E.  I.  Co.,  with  a  proviso  in  the  charter  limiting 
its  taxation  to  one-quarter  of  one  i>er  cent,  on  its  capital  stock.  In  1870  a  new 
constitution  was  adopted,  forbidding  such  limitation.  In  1884  the  surviving 
corporators  organized  the  company.  In  1885  its  name  and  situs  was  changed 
and  its  capital  stock  increased.  Meld,  as  the  organization  of  the  corfwration 
was  made  after  the  adoption  of  the  constitution  of  1870,  the  corporation  wsk 
subject  to  the  provisions  of  that  instrument  regulating  taxation.  Hartters* 
Ins.  Co.  V.  Tennessee,  for  Use  of  Memphis,  161  U.  S.  198 ;  Peckham,  J.,  1896. 

67.  Tennessee— Act  of  March  23,  1877.— Section  3  of  the  Tennessee 
act  of  March  23,  1877  (Acts  of  1877,  p.  92,  c.  72),  provides  that  "no  railroad 
company  sliali  have  power  to  create  any  mortgage  or  other  kind  of  lien  on 
its  railway  property  in  this  state,  which  shall  be  valid  and  binding  ag^ainst 
judgments  ana  decrees  and  executions  therefrom,  for  timbers  furnished 
and  work  and  labor  done  on  or  for  damages  done  to  perBons  and  property 
in  the  operation  of  its  railroad  within  the  state."  Held,  that  such  claims  do 
not  constitute  liens  by  virtue  of  the  act ;  that  the  act  had  no  other  effect 
than  to  postpone  mortgages  and  other  liens  created  by  act  of  the  railroad 
company  to  claims  of  the  character  mentioned,  and  that  a  bona  fide  sale 
would  not  be  a  mortgage  or  lien  within  the  terms  of  the  act.  Chattanooga, 
Rome,  and  Columbus  Railroad  Company  v.  Evans,  31  U.  S.  A  pp.  432  (6th 
Cir.);  LURTON,  J.,  1895. 

68.  Tennessee— Gen.  Stat.,  §  1277.— Section  1277  of  the  General  Statutes 
of  Tennessee  piiUiken  and  Vertrees'  Code,  1884)  is  as  follows :  **  Railroad 
companies  existing  under  the  laws  of  this  state,  or  of  this  state  and  any 
other  state  or  states,  whose  original  charter  of  incorporation  was  granted  by 
this  state,  are  empowered  to  issue  bonds,  and  secure  the  payment  thereof  by 
mortgage  upon  their  franchises  and  property  in  any  state,  or  upon  any  part 
of  such  franchises,  etc. ,  or  to  issue  income  or  debenture  bonds,  and  such 
stock  as  may  be  determined  upon  by  the  stockholders ;  Provided  tlie  same 
be  approved  by  the  votes  of  the  holders  of  three-fourths  in  amount  of  the  en- 
tire stock,  .  .  .  and  that  sixty  days'  notice  be  given  in  a  Memphis,  Knox- 
ville  and  Nashville  daily  newspaper  of  the  time,  place  and  purpose  of  the 
meeting."  Held,  that  the  provision  for  notice  was  for  the  protection  of 
the  stockholders,  and  until  some  stockholder  objected  to  the  validity  of  the 
mortgage,  on  the  ground  that  he  had  no  notice  of  the  meeting  and  its  ob- 
ject, this  could  not  be  used  by  other  persons  to  invalidate  the  mortgage. 
Central  Trust  Company  of  New  York  v.  Condon,  31  U.  S.  App.  387  (6tli  Cir.); 
Taft,  J.,  1895. 

69.  Tennessee— Act  Maroh  6,  1891,  Construed.— The  act  of  Tennessee 
of  Mar.  26,  1892,  p.  264,  c.  122,  providing  for  the  filing  of  a  copy  of  its  chai^ 
ter  by  any  non-resident  corporation  desiring  to  do  business  in  the  state, 
must  not  be  so  construed  as  to  amount  to  a  confiscation  of  property  "without 
due  process  of  law,  and  none  but  the  state  can  take  advantage  of  any  want 
of  capacity  on  the  part  of  the  company  to  hold  lands.  Chattanooga^  ti.  <fr  C. 
By.  Co.  V.  Evans,  31  U.  S.  App.  432  (6th  Cir.);  Lurton,  J.,  189a 

70.  Tennessee — Contributory  Negligence  as  Bar.— The  construction  of 
the  Supreme  Court  of  Tennessee  of  g$§  1298,  1299,  and  1300  of  the  Code  of 
Tenn€5ssee,  which  impose  upon  railroad  companies  certain  duties,  will  be 
followed  bv  the  Federal  courts  sitting  in  Tennessee.  Nason^s  Admr.  v.  Kan- 
sas City,  Fort  Scott  and  Memphis  R.  R.  Co.,  22  U.  S.  App.  220  (6th  Cir.): 
Taft,  J.,  1894. 

71.  Charter  of  M.  Ii.  and  G.  Ins.  Co.— The  charter  of  the  M.  L..  and  G. 

Ins.  Co.  contained  a  provision  **  that  there  shall  be  a  state  tax  of  one-half  of 
one  per  cent,  upon  the  amount  of  the  capital  actually  paid  in/'    Tlie  charter 
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of  the  Home  Ins.  and  T.  Co.  authorized  that  company  to  organize  with  all 
the  forms,  officers,  powers,  rights,  restrictions,  and  liabilities  given  to  and 
imposed  upon  the  M.  L.  and  G.  Ins.  Co.  Heldf  tliat  the  Home  Co.  was  not 
subject  to  the  provisions  respecting  taxation  in  the  charter  of  M.  L.  Co. 
Home  Ins,  <Sb  Trust  Co.  v.  Tennessee,  for  Use  of  Memphis^  161  U.  S.  198 ; 
Peckham,  J.,  1896. 

72.  Texas— Act  Feb.  24,  1879.— In  a  suit  in  equity,  prosecuted  by  the 
United  States  against  the  State  of  Texas,  to  determine  the  ownership  of  a 
tract  of  land  claimed  by  Texas,  held,  that  the  act  of  Congress  of  February 
24,  1879,  c.  97,  creating  the  Northern  Judicial  District  of  Texas,  is  to  be  con- 
strued as  placing  Green  County  in  that  district  for  judicial  purposes  only, 
and  not  as  ceding  to  Texas  the  territory  embraced  in  that  coimty.  United 
States  V.  Texas,  162  U.  S.  1 ;  Harlan,  J.,  1896. 

78.  Texas — ^Escheat. — Upon  proceedings  under  the  statute  of  Texas  of 
March  20,  1848,  c.  145,  for  the  escheat  of  land  of  a  person  who  is  dead,  in 
which  all  the  requirements  of  the  statute  have  been  complied  with,  the 
judgment  is  conclusive  evidence  of  the  state's  title  in  the  land,  not  only 
agamst  any  tenants  or  claimants  having  had  actual  notice  by  scire  facias,  or 
having  appeared  and  pleaded,  but  also  against  all  other  persons  interested  in 
the  estate  having  had  constructive  notice  by  publication.  Hamilton  -v, 
Broum,  161  U.  S.  256;  Gray,  J.,  1896. 

74.  Texas— Meaning  of  ^*  Heir."— In  section  2  of  the  act  of  December  18, 
1837,  which  provides  **  that  in  case  any  husband  or  wife  shall  die  intestate, 
and  leave  no  heirs,  the  siu*vivor  shall  fane  the  heir  and  shall  inherit  the  estate 
of  the  deceased  spouse,"  the  words  **  no  heirs  "  should  not  be  construed  to  be 
equivaleut  to  **  no  children  "  or  *'  legitimate  descendants.'*  Branch  v.  Texas 
Lumber  Mfg.  Co,  (2),  13  U.  S.  App.  495  (5th  Cir.) ;  McCormick,  J.,  1893. 
Affirmed  In  Texas  Lumber  Co.  ▼.  Branch  et  aL,  00  F.  R.  201.    See  Kircher  t.  Murray,  60  F.  R.  61. 

76.  G^eneral  Statute  of  Washington.— Where  the  General  Stat,  of  Wash- 
ington provided  that  children  should  take,  as  in  case  of  intestacy,  unless  pro- 
vided for  in  the  will  of  their  parent,  held,  tliat  as  the  sections  in  question 
were  passed  subsequently  to  similar  statutes  in  other  states,  the  construction 
already  put  on  those  statutes  to  the  effect  that  children  not  clearly  alluded 
to  are  conclusively  presumed  to  have  been  forgotten,  govern  the  construc- 
tion to  be  replaced  on  the  sections  in  question.  Bomxin  v.  Boman,  7  U.  S. 
App.  63  (9th  ar.) ;  Hawley,  J.,  1892. 

m.  REPEAL,  77-78. 

77.  Bepeal  not  Implied  unless  Irreconcilable.— Where  two  statutes  cover, 
in  whole  or  in  part,  the  same  matter,  and  are  not  absolutely  irreconcilable, 
and  no  purpose  to  repeal  the  earlier  act  is  expressed  or  clearly  indicated,  the 
court  will,  if  possible,  give  effect  to  both.  Frost  v.  Wenie,  157  U.  S.  46 ; 
Harlan,  J.,  1895. 

78.  By  Implication. — Although  there  are  no  express  words  of  repeal,  a  statute 
is  repealed  bv  a  later  statiite  "'  when  the  whole  tenor  of  the  act  shows  that 
it  was  intended  to  supersede  previous  laws  relating  to  the  same  subject-mat- 
ter." The  recognition  of  a  statute  as  a  subsisting  law  by  Congress  when,  as 
a  matter  of  fact,  it  has  been  repealed,  does  not  affect  its  status^  District  of 
Columbia  v.  HvMon,  143  U.  S.  18 ;  Lamar,  J.,  1892. 

STATUTE  OF  FRAUDS,  9. 

Se^  also  :  Contracts,  3. 

Specific  Performance,  97. 

1.  Fart  Ferformance  no  Defence  at  Law.— Part  performance  of  a 
verbal  contract  within  the  statute  of  frauds  has  no  effect  at  law  to  take 
the  case  out  of  its  provisions,  but  it  is  only  ground  for  equitable  relief,  and 
cannot  be  urged  as  a  defence  in  a  suit  at  law.  Warner  v.  Texas  d:  Pacifle 
By.  Co,,  13  U.  S.  App.  286  (5th  Cir.)  ;  Toulmin,  J.,  1893. 
45 
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3.  Fart  Ferformanoe  Takes  Contract  Out.— Part  performance  of  an 
oral  contract  for  the  convejance  of  an  interest  in  real  estate  in  the  District 
of  Ck>lumbia  takes  it  out  of  the  operation  of  the  statute  of  frauds  and 
authorizes  a  court  of  equity  to  decree  a  full  and  specific  performance  of  it, 
if  proved.  RiggUs  v.  Emey^  154  U.  S.  244 ;  Brown,  J.  (Brewer,  Whitb, 
Jj;,  Dist.),  1894. 

8.  Cannot  be  Set  up  by  Tenant  to  Escape  Fayment  of  Bent  Fast 
Due. — When,  in  pursuance  of  a  voidable  verbal  agreement,  a  landlord  has 
erected  a  building  for  and  at  the  request  of  a  tenant,  who  has  taken  posses- 
sion of  it,  and  has  used  and  enjoyed  it,  the  tenant  cannot,  when  sued  for 
rent  past  due,  defeat  the  action  on  the  groimd  that  the  agreement  was  not 
in  writing.  When  such  agreement  has  been  executed,  though  required  to  be 
in  writing,  the  statute  of  irauds  cannot  be  set  up  as  a  defence,  arter  the  en- 
joyment of  the  demised  premises.  Walsh  v.  Colckmgh,  9  U.  S.  App.  537 
(7th  Cir.) ;  Baker,  J.,  1893. 

4.  Qovemment  Cannot  Set  up  the*  Statutes.— In  a  suit  to  recover  prop- 
erty captured  during  the  Civil  War  by  one  claiming  title  under  a  sale  vahd 
at  conmion  law,  the  (Government  cannot  set  up  the  statute  of  frauds  as  a  de- 
fence.   Briggs  v.  CT.  fif.,  143  U.  S.  346  ;  Field,  J.,  1893. 

6.  State  Statute  a  Rule  in  Federal  Courts.— The  statute  of  frauds  of  a 
state,  even  as  applied  to  commercial  instiniments,  is  a  rule  of  decision  in  the 
courts  of  the-  United  States.  Moses  v.  Latorenee  County  Bk.,  149  U.  S.  296 ; 
Gray,  J.,  1893. 

6.  Memoranda— Bought  and  Sold  Notes.— Slip  contracts  in  the  forms 
prescribed  by  the  New  York  Stock  Exchange  constitute  bought  and  sold 
notes,  which  are  sufficient  memoranda  between  brokers  or  their  principals 
to  satisfy  the  requirements  of  the  statute  of  frauds.  Bibb  v.  AUen,  149  U.  S. 
481  ;  Jackson,  j.,  1893. 

7.  In  Texas.— The  Texas  statute  of  frauds  (Rev.  Stat.  Tex.  1879,  art.  8464) 
includes  any  agreement,  which  b^  a  fair  and  reasonable  interpretation  of 
the  terms  used  by  the  parties,  and  m  view  of  aU  the  circumstances  existing 
at  the  time,  does  not  admit  of  its  performance  according  to  its  language  and 
intention  within  a  year  from  the  time  of  its  making.  A  verbal  agreement  to 
lay  a  switch  for  a  saw-mill,  and  to  maintain  it  as  long  as  it  should  be  needed, 
is  within  the  statute.  Wanier  v.  Texas  <fc  Pacific  Ry,  Co.,  13  U.  S.  App. 
286  (5th Cir.);  Toulmin,  J.,  1893. 

8.  Executory  Agreement  for  Partition— Ohio.— In  the  State  of  Ohio 
parol  executory  agreements  for  the  partition  of  land,  made  by  co-tenants,  are 
within  the  statute  of  frauds,  and  are  not  enforcible ;  and,  though  they  be 
followed  by  possession  in  accordance  with  their  terms,  short  of  the  period  of 
statutory  limitation,  they  will  not  vest  the  legal  title  in  the  allottees  to  tlieir 
respective  shares.    Berry  v.  SeatoeU,  31  U.  S.  App.  30  (6th  Cir.) ;  Taft,  J.,  1895. 

9.  In  Miohiffan. — An  agreement  not  in  writing,  that  by  its  terms  is  not  to 
be  performed  within  one  vear  from  the  making  thereof,  is  within  the  statute 
of  frauds  of  Michigan,  and  is  not  enforcible.  Jackson  Iron  Co.  v.  Negaunes 
Caneenirating  Company,  81  U.  S.  App.  1  (6th  Cir.);  RiCKS,  J.,  1895. 

STATUTE  OP  LIMITATIONS,  14. 

See  also :  Adverse  Possession,  14. 
Cloud  on  Title,  9. 
Conflict  of  Laws,  16. 
Equity,  106, 139. 
Husband  and  Wife,  11. 
Laches,  1,  29. 

Pleading  and  Practice,  81-82. 
Territories,  4. 
United  States,  4. 
Vendors  and  Purchasers,  5. 
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1.  State  Statutes  of  Limitations  Becogmzed  in  Federal  Courts. — 

The  Federal  courts,  in  the  absence  of  legislation  upon  the  subject  by  Con- 
gress, recognize  the  statutes  of  limitations  of  the  several  states  and  give  them 
the  same  construction  and  effect  as  are  given  by  the  local  tribunals.     Bav^ 
serman  v.  Blunt,  147  U.  S.  647 ;  Gray,  J.,  1893. 
See  Sanborn  y.  Perry,  86  Wise.  861. 

2.  Of  States  Recognized  bv  Federal  Courts.— The  courts  of  the  United 
States,  in  the  absence  of  legislation  on  the  subject,  recognize  the  statutes  of 
limitation  of  the  different  states  and  give  them  the  same  construction  and 
effect  as  are  given  by  the  local  tribunals.  Fearing  v.  Glenn,  38  U.  S.  App. 
424  (2d  Cir.);  Wallacb,  J.,  1896. 

3.  State  Statutes  of  Limitations  Followed.-— In  construction  and  appli- 
cation of  state  statutes  of  limitations,  Federal  courts  follow  the  decisions  of 
the  highest  state  courts.  Percy  v.  CockriWs  Executor,  10  U.  S.  App.  574  (8^ 
Cir.);  Sanborn,  J.,  1898. 

4.  Of  Minnesota  will  Apply  in  Federal  Court.— In  cases  where  the 
jurisdiction  over  the  subject-matter  in  controversy  is  concurrent  in  the  state 
and  Federal  courts,  the  latter  '*  recognize  the  statutes  of  limitations  of  the 
several  states,  and  give  them  the  same  construction  and  effect  as  are 
given  by  the  local  tribunals."  Applying  this  rule  to  a  suit  in  equity  between 
two  Minnesota  corporations  to  determine  the  claims  to  land  unaer  grants 
from  Congress,  the  statute  of  limitations  of  Minnesota  will  apply.  St  PavX^ 
Stillioater  and  Taylor's  FaUa  Ry,  Co,  v.  Sage,  4  U.  S.  App.  ISO  (8th  Cir.)  ; 
Shiras,  J.,  1892. 

6.  Of  TexaSy  not  Suspended  by  Marriage.— Where,  in  an  action  by  A. 
against  B.  to  recover  the  possession  of  land,  it  appeared  that  A.  was  an 
infant  when  the  title  descended  to  her,  and  afterwards  married  subsequent  to 
attaining  her  majority,  held,  that  the  statute  of  limitations  began  to  run 
against  Her  when  she  came  of  age,  and  could  not,  by  a  general  rule  of  law, 
recognized  in  the  United  States  courts  and  by  the  Supreme  Court  of  Texas, 
be  again  suspended  by  her  marriage.  Stanley  v.  ScmjoaXby,  162  U.  S.  255  ; 
Gray,  J.,  1896. 

6.  Does  not  Bun  against  One  Holding,  as  Supposed,  under  Fee- 
simple. — ^A.  received  a  title  in  fee-simple  absolute,  as  he  supposed,  from  a 
life-tenant  of  a  tract  of  land.  In  an  action  for  partition  and  sale,  hdd, 
that  on  the  death  of  the  original  life-tenant,  A.  held  in  adverse  possession 
and  not  in  co-tenancy  with  the  heirs  of  the  original  grantor,  and  the  statute 
of  limitations  was  not  prevented  from  beginning  to  run.  Elder  v.  McCflaskey 
(1),  37  U.  S.  App.  1  (6th  Cir.) ;  Tapt,  J.,  1895. 

7.  When  Claimants  out  of  Possession  are  Barred  by.— Those  who 
silently  delay  the  assertion  of  their  claims  until  somebody  else  shall  by  his 
suit  have  secured  from  the  court  of  last  resort  the  decision  of  a  doubtful 
question  of  law,  upon  which  the  validity  of  their  title  de^nds,  may  not 
claim  that  the  statute  of  limitations  did  not  begin  to  run  against  them  under 
such  decision.  Elder  v.  McClaskey  (S),  37  U.  S.  App.  199  (6th  Cir.) ;  Taft, 
J.,  1895. 

8.  Bringing  Action  does  not  Stop  Bunning  of,  in  Favor  of  Beoeiver. 

— ^Where  one  mistakenly  brought  suit  against  a  corporation,  instead  of  the 
receivers  in  charge  of  the  corporation,  to  recover  for  injuries  received 
under  their  management,  it  was  held  that  the  court's  charge  was  erroneous 
which  stated  that  the  commencement  of  the  suit  operated  to  stop  the  run- 
ning of  the  statute  of  limitations  in  favor  of  the  receivers.  Memphis  & 
Charleston  R.  R,  Co.  v,  Hoechner,  31  U.  S.  App.  644  (6th  Cir.);  Lurton,  J., 
1895. 

9.  Actions  by  Married  Women— Tennessee. — A  married  woman  may, 
in  Tennessee,  sue  with  tlie  co-operation  of  her  husband  at  any  time  during 
coverture,  or  bring  her  separate  suit  within  the  time  allowed  by  the  saving 
clause  of  the  statute  of  limitations,  unless  there  be  somethmg  peculiar  to  an 
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action  for  an  injury  to  the  person  of  the  wife  which  constitutes  it  a  joint 
tort  against  hushand  and  wife.  Fink  v.  Campbell^  37  U.  S.  App.  462  (6th  Cir. ); 
LURTON,  J.,  1S95. 

10.  In  Case  of  Subscriptions  to  Stock.— Upon  a  hill  in  equity  by  sub- 
scribers for  shares  in  a  corporation  to  compel  it  to  issue  shares  to  them,  and 
to  set  aside  as  fraudulent  a  contract  by  which  it  had  agreed  to  transfer  all 
its  shares  to  another  person,  a  decree  was  entered  setting  aside  that  con- 
tract, and  ordering  shares  to  be  issued  to  the  plaintiffs  and  a  new  board  of 
directors  to  be  chosen.  Upon  a  bill  by  other  stockholders,  afterward  filed 
by  leave  of  court  in  the  same  cause  and  entitled  a  supplemental  bill,  alleg- 
ing fraud  and  mismanagement  of  the  new  officers  and  insolvency  of  the 
company  and  praying  for  the  appointment  of  a  receiver,  the  court,  without 
notice  to  the  plaintiffs  in  the  original  bill,  appointed  a  receiver  and  made 
an  order  for  a  call  or  assessment  upon  all  the  stockholders  of  the  company. 
Held,  that  this  order,  although  conclusive  evidence  of  the  necessity  of 
the  assessment  as  against  all  stockholders,  did  not  prevent  a  plaintiff  in  the 
original  bill  when  sued  by  the  receivers  in  the  name  of  the  corporation  for 
an  assessment,  from  pleading  the  statute  of  limitations  as  to  his  liability  upon 
his  subscription.  Great  Western  Telegraph  Co.  v.  Purdy,  162  U.  S.  329 ; 
Gray,  J.,  1896. 

11.  Original  Judgment  Kept  Alive  by  Suit  in  Equity.— In  1877,  A. 
recovered  judgment  against  B.  and  others  for  a  certain  siun  of  money  in 
Kanawha  County,  West  Virginia.  The  judgment  was  docketed  in  1878  in 
Kanawha  and  Clay  Counties,  and  in  1880  in  Nicholas  County.  .  The  writ  of 
fieri  fa^das  issued  in  1878  liaving  been  returned  **no  property  found,"  A. 
Drought  suit  in  equity  in  Kanawha  County^  to  subject  lands  in  that  county 
to  its  jud|puent,  and  said  lands  were  sold  m  1884  pursuant  to  a  decree  in  the 
equity  suit.  It  was  held  that  the  statute  of  limitations  began  to  run  against 
the  original  judgment  at  its  date  in  1878  as  to  the  lands  in  Clay  and  Nicholas 
Counties,  and  that  the  cliancery  suit  was  a  continuation  of  the  judgment 
and  kept  it  alive  as  against  the  running  of  the  statute  of  limitations  until 
the  date  of  the  final  decree  in  that  stiit.  Ryan  v.  Kanawha  VaUey  Bcmk,  25 
U.  8.  App.  582  (4th  Cir.) ;  Hughes,  J.,  1895. 

12.  Iiimitations  under  Arkansas  Statutes. — ^A  will  left  all  the  testator  s 
property  to  his  sons  providing  **  having  full  confidence  in  my  sons,  I  leave  it 
to  them  to  make  proper  and  suitable  provision  for  their  sisters."  The  sons 
conveyed  part  of  the  land  to  defendant.  The  plaintiff,  one  of  the  daughters, 
was  married  in  1858.  Her  husband  died  in  1888,  and  in  1891  she  brought 
this  suit,  alleging  that  she  did  not  learn  of  this  conveyance  until  after  ner 
marriage.  Held,  (1)  the  sons  had  full  title  to  the  lands,  and  at  most  by  accepting 
it,  they  entered  into  an  implied  contract  to  make  a  suitable  provision  for  the 
sisters,  which  liability  was  secured  by  an  equitable  lien  on  the  property. 
Defendant  took  subject  to  this  lien.  (2)  The  rights  of  action  accrued  on  t£e 
discovery  of  the  facts  in  1858.  (3)  Tlie  husband's  right  of  action  was  barred 
in  three  years  by  statute  of  Arkansas  of  March  8,  1838  (Mansf .  Dig.  sec.  4478X 
and  henceforth  the  wife  had  the  sole  interest.  (4)  By  act  of  April  28,  1878 
(Mansf.  Dig.,  sec.  4625),  her  disability  was  removed  and  her  right  of  action 
was  barred  in  three  years.  Percy  v.  CockrilVa  Exr,^  10  U.  S.  App.  574  (8th 
Cir.);  Sanborn,  J.,  1893. 

18.  Payment  by  One  on  Joint  Note— Wyoming.— Under  section  2881 
of  the  Revised  Statutes  of  Wyoming  of  1887,  a  payment  made  on  a  joint  and 
several  promissory  note,  executed  and  payable  in  Wyoming  by  one  of  the 
two  maKei*s  thereof,  does  not  suspend  the  running  of  the  statute  of  limita- 
tions in  favor  of  other  maker,  be  he  principal  or  surety.  Bergman  v.  Bly, 
27  U.  S.  App.  650  (8th  Cir.) ;  Caldwell,  J.,  1895. 

14.  CnmTiIative  Disabilities  not  Allowed.— Under  statutes  which  pre- 
serve a  ri^ht  of  action  for  a  definite  period  after  the  removal  of  a  disabuitr 
which  existed  when  adverse  possession  began,  as  that  of  a  married  woman 
during  coverture,  cumulative  disabilities  are  not  allowed.  E.  Term.  Iron  A 
Coal  Co,  V.  Wiggin,  37  U.  S.  App.  129  i6th  Cir.);  LURTON,  J.,  1895. 
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STAY  OF  PBOCEEDINGS. 

See:  Circuit  Court  of  Appeals,  86. 

STEAM  YACHT. 
See:  Ships  and  Shippinq,  115. 

STENOGBAPHEBS'  NOTES. 

See:  Costs,  8. 

STEVEDOBES. 

See :  Ships  and  Shipping,  59,  99. 

STLPUIjATION. 

See:  Appeals,  16. 

Former  Adjudication,  14,  20. 
Judgments  and  Decrees,  18. 

STOCK. 

See :  Subscription  and  Transfer  :  Corporatiomb,  79-d6. 
Statute  of  Limitations,  10. 

STOCK  EXCHANGE. 

See :  Assignment  for  Creditors,  6. 

STOCKHOLDEB. 

See:  Corporations,  49,  59,  86-98. 
Limitation  of  Actions,  18. 
National  Banes,  12-15. 
Railroads,  19. 

STOPPAGE  IN*  TBANSmr. 

See:  Sales,  30-38. 

STOBAGE. 

See :  Ships  and  Shipping,  21. 

STBEETS. 

See :  Constitutional  Law,  88. 
Easement. 

MuNiCTPAL  Corporations,  20-27. 
Nuisance,  4. 
Telegraph  Cobipanies,  5. 

STBBET  BAILWAY. 

See:  Carriers,  88. 

Municipal  Corporations,  21,  27. 

STBIKES. 
See:  Criminal  Law,  48. 

SITB-CONTBACTOB. 

See:  Mechanics*  Liens,  14-19. 
United  States,  16. 
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SUBBOGATION,  8. 

See  also:  Insurance,  82,  62. 

1.  Party  Seekmg  must  Come  with  Clean  Hands.— A  person  who  in* 
vokes  tne  doctrine  of  subrogation  must  come  into  court  with  clean  hands. 
Where  a  bank  had  been  equally  negligent  with  an  officer  of  the  United 
States  Gk)Temment,  by  which  negligence  it  had  been  made  liable  and  judg- 
ment had  been  taken  against  it,  it  could  not  ask  to  be  subrogated  to  the 
rights  of  the  plaintiff  against  the  United  States.  Oerman  Bank  of  Memphis 
V.  U,  5.,  148  U.  S.  573  ;  Beown,  J.,  1893. 

2.  Onarantor  may  not  Claim  the  Bi^ht.— A  guarantor  of  a  letter  of 
credit  enabling  the  owners  of  a  vessel  to  discharge  a  hen  has  not  the  right 
to  be  subrogated  to  the  rights  of  the  henor.  Hie  Advance,  38  U.  S.  App.  344 
(2d  Cir.) ;  Shipman,  J.,  18§6. 

8.    Bights  of  Payer  of  Part  of  Guaranty.— Subrogation  does  not  take 

Slace  until  the  payment  of  the  whole  debt  for  which  the  principal  is  liable, 
[ence  a  land  company  that  had  guaranteed  the  payment  of  the  mortgage 
bonds  of  a  railway  company,  with  the  privilege  that  tlie  guarantors  ahould 
be  entitled  to  all  benefits  to  which  the  nolders  of  the  bonds  were  entitled, 
was  hdd  not  to  be  entitled  to  subrogation  on  an  equal  footing  with  mortgage 
creditors  where  it  had  only  made  apartial  payment.  Colurrwia  Finance  and 
Trust  Co.  V.  Kentucky  Union  Ry  Co.,  22  U.  S.  App.  54  (6th  Cir.) ;  Lurton, 
J.,  1894. 

4.  After  Surety  Parts  with  Security.— ^Where  the  creditors'  right  to 
subrogation  depends  on  the  existence  in  the  surety  of  the  rights  to  which 
subrogation  is  sought,  after  the  surety  has  parted  with  the  thing  given  him 
for  his  protection,  the  creditor  can  have  no  subrogation  to  such  thing. 
Cunningham  v.  Macon  <fc  B.  R.  Co.,  156  U.  S.  400  ;  White,  J.,  1895. 

6.  Under  a  Mortgage. — M.  mortgaged  land  to  a  bank  to  secure  paper  dis- 
counted. Among  the  paper  discounted  was  a  note  made  by  J.,  discounted 
by  M.  and  paid  to  the  bank  by  J.  This  note  was  given  for  a  certificate  of 
deposit  which  J.  afterwards  indorsed  and  subsequently  paid.  J.  claimed 
subrogation  under  the  mortgage.  Held,  that  the  payment  of  the  note  dis- 
charged the  mortgage,  so  far  as  it  was  a  security  for  the  note,  that  the  cer- 
tificate of  deposit  was  not  secured  by  mortgage,  and  the  claim  for  subroga- 
tion could  not  be  allowed.  Undenjoood  v.  Metropolitan  Nat.  Bank,  144  U.  S. 
669 ;  Blatchford,  J.,  1892. 

6.  Marine  Insurance. — ^When  the  carrier  is  actually  and  in  terms  the  party 
assured,  the  underwriter  can  have  no  right  to  recover  over  against  the 
carrier,  even  if  the  amount  of  the  policy  has  been  paid  by  the  insurance 
company  to  the  owner,  or  the  order  of  the  carrier.  Wager  v.  Providence 
Ins.  Co. ;  Providence  Ins.  Co.  v.  Morse,  150  U.  S.  99 ;  Shiras,  J.,  1898. 

7.  Master  of  Libelled  Vessel  Liable  in  Personam.— The  insurance 
company  libelled  the  vessel.  The  master,  to  whom  the  loss  was  due,  inter- 
vened as  claimant.  The  vessel  was  condemned  and  an  appeal  to  tiie  Su- 
preme Court  was  dismissed  for  want  of  jurisdiction.  The  master  being  sub- 
sequently joined  as  defendant  in  an  action  in  personam  by  the  insurance 
company,  was  liable  on  the  theory  of  subrogation,  being  concluded  by  the 
former  decree.    Same  Case. 

8.  Payer  of  Lien,  Subrogated  to  Vendor's  Bights  under  the  Same. 

— Under  the  laws  of  Texas  it  is  generally  true  that  where  a  person  advances 
money  to  pay  off  and  discharge  a  vendor's  lien  upon  a  homestead,  and  the 
money  is  so  applied,  he  becomes  subrogated  to  the  vendor's  Hen  so  paid  off 
and  dischargea.  Western  Mortgage  <fc  Investm^wt  Co.  v.  Qanzer,  23  U.  S. 
App.  608  (5th  Cir.) ;  Pardee,  J.,  1894. 

SUBSCBIPTION  TO  STOCK. 

See:  Corporations,  7^-84. 
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SUBSTANTIAL  EQUIVALENT. 

See :  Patents,  98-99. 

SUBSTITUTION. 

See:  Admiralty,  67. 
Parties,  7,  25. 
Patents,  189. 
Removal  of  Causes,  10. 

SUB-WAYS. 

See :  Ck)N8TiTunoNAL  Law,  21. 

SUGAB  BOUNTY. 
See :  (Constitutional  Law,  29. 

SUICIDE. 

See :  Insurance,  49. 

SUIT. 
See :  Against  Corporations  :  Corporations,  48-001 

SUMMABY  PBOGESS. 

See :  Pleading  and  Practige,  11. 

SUMMONS. 

See :  Circuit  Court,  73. 

Pleading  and  Practice,  84. 
Service  of  Process,  14. 

SUNDAY. 

See:  District  Attorney,  8. 

Pleading  and  Practice,  111. 

SUNDAY  TBAINS. 

See :  Interstate  Commerce,  17. 

SUPEBSEDEAS. 

See :  Error,  Writ  of,  45. 

Supreme  Court,  288-241. 
Surety,  8. 

8UPEBINTENDENT  OF  ELECTIONS. 

See:  Officers,  12. 

SUPEBVISINa  ABCHITECT. 

See:  Officers,  6. 

SUPPLEMENTAL  BILL. 

See:  Cloud  on  Title,  11. 
Equity,  31,  63,  94. 

SUPPLIES. 

See:  Admiralty,  44-49. 
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SUPREME  COUBT,  249. 

See  also  :  Admiralty,  7^-74. 

Circuit  CJourt  op  Appeaub,  17, 
Injunctions,  25. 
Removal  of  Causes,  55. 
Stare  Decisis,  1. 

L  ORIGINAL  JURISDICTION,  1-8. 
n.  APPELLATE  JURISDICTION,  4-349. 

1.  Generally  and  in  Criminal  Cases,  4-^ 

2.  Amount  in  Controversy,  84r-56. 

8.  Final  Judgments  and  Decrees,  57-80. 
4.  Review  of  State  Decisions,  81-172. 

A.  Generally,  81-112. 

B.  Dismissal  of  Writ,  118-128. 

C.  Record  and  What  it  must  Show,  124-125. 

D.  What  is  a  Federal  Question,  126-170. 

E.  Decision  must  be  Adverse,  171-172. 
6.  Certificate  of  Division,  174-175. 

6.  What  Question  Raised  and  Hsarino,  176-186. 

7.  The  Record,  187-195. 

8.  Practice,  196-229. 

9.  Dismissal  of  Writ  or  of  Appeal,  280-287. 

10.  Bond  and  Supersedeas,  288-241. 

11.  Judgment,  242-245. 

12.  Writ  op  Error.  246-247. 
18.  Rehearing,  248-249. 

I.  ORIGINAL  JURISDICTION,  1-8. 

1.  CitiBenship  of  Parties.— This  court  has  no  original  jurisdiction  of  a 
suit  between  a  state  on  the  one  side,  and  citizens  of  another  state  and  citi- 
zens of  the  same  state  on  the  other  side.  California  ▼.  SotUhem  PcusifieCo., 
157  U.  S.  229 ;  FuiXER,  C.  J.  (Harlan,  Brewer,  JJ.,  Dist.),  1895. 

2.  Parties  must  be  Present.— When  an  original  cause  is  pending  in  the 
Supreme  Court,  to  be  disposed  of  in  the  first  instance  and  in  me  exercise  of 
an  exceptional  jurisdiction,  it  does  not  comport  with  the  gravity  and  the 
finality  which  should  characterize  such  an  adjudication,  to  proceed  in  the 
absence  of  parties  whose  rights  would  be  in  effect  determined,  even  though 
they  might  not  be  technically  bound  in  subsequent  litigations  in  some  other 
tribunal.  Caiifomia  v.  Southern  P,  Co.,  153  U .  S.  239 ;  Fuljler,  C.  J.,  Pa 
Cur.,  1894. 

8.  Boundary  Line.— The  Supreme  Court  of  the  United  States  has  originfll 
jurisdiction  of  a  suit  in  equity  brought  by  the  United  States  against  a  stale 
to  determine  the  boimdar^  between  the  state  and  a  territory  of  the  United 
States,  and  that  Question  is  susceptible  of  judicial  determination.  U.  S^  ^^ 
Texas,  143  U.  S.  621 ;  Harlan,  J.  (Fuller,  C.  J.,  Lamar,  J.,  Dist.),  1893. 

n.  APPELLATE  JURISDICnON,  4-249. 
1.  Qenerallt  and  in  Criminal  Cases,  4-33. 

4.  Subjeotion  of  Other  Courts  to.— The  judicial  action  of  all  inferior 
courts  est^iblished  by  Congress  may«  in  accordance  with  the  Constdtution.  ^ 
subjected  to  the  appellate  jurisdiction  of  the  Supreme  Court.  C7.  S.  v.  ('<<> 
155  U.  S.  76 ;  FULLER,  C.  J.,  1894. 

5.  When  such  Jurisdiction  Attaches.— The  exclusive  jurisdiction  of  tiie 
Supreme  Court  in  causes  where  the  jurisdiction  of  the  court  is  in  is* 
attaches  only  when  the  am^al  or  writ  of  error  is  taken  directly  to  tli.^ 
court  American  Sugar  defining  Co.  v.  Johnson.  13  U.  S.  App.  681  \j^ 
Cir.) ;  Pardee,  J.,  1893. 

6.  Effbct  of  Act  March  3,  ISOl,  on  Jurisdiction  of. — ^By  act  of  Q<^-' 

gross  of  March  3, 1891,  the  Supreme  Court  lost  jurisdiction  of  cases  depec-- 


.   !> 


SUPREME  COURT,   II.  713 

ing  on  diverse  citizenship,  unless  writ  of  error  or  appeal  was  taken  before 
JiSy  1,  1891.  Cincin^iati  Safe  <Sb  Lock  Co.  v.  Ora^id  Rapids  S,  D.  Co.,  146 
U.  3.  54 ;  Fuller,  C.  J.,  1892. 

7.  Over  Jud^^ments  of  Circuit  Ck>urt  of  Appeals.— Tlie  Supreme  Court 
has  appellate  jurisdiction  over  a  judgment  renctered  by  a  circuit  court  of 
appeals  in  a  suit'brou^ht  by  the  United  States  in  the  Circuit  Court,  to  cancel 
a  patent  for  an  invention.  U,  8.  v.  American  Bell  Telephone  Co.,  159  U.  S. 
548 ;  Fuller,  C.  J.,  1895. 

8.  Criminal  Cases  firom  Dist.  of  Columbia.— The  Supreme  Court  of 
the  United  States  has  no  appellate  jurisdiction  over  judgments  of  the  Su- 
preme Court  of  the  District  of  Columbia  in  criminal  cases.  In  re  Heath,  144 
U.  S.  92 ;  Fuller,  C.  J.,  1892. 

9.  Impairment  of  Contract,  as  Giving  Jurisdiction.— When  the  de- 
fendant, a  city,  bases  its  right  to  pass  an  ordinance  on  a  statute,  and  the 
plaintiff  contends  that  if  the  statute  is  construed  asgp*anting  such  authority, 
its  contract  with  the  city  is  impaired,  the  Federal  courts  have  jurisdiction. 
Hamilton  G.  L.  dr  C.  Co.  y.  HamUtan  City,  146  U.  S.  258 ;  Harlan  J.,  1892. 

See  Citlxens'  St.  R.  Co.  v.  City  Ry.  Co.,  S6  F.  R.  751. 

10.  Error  firom  Circuit  Court.— A  writ  of  error  will  not  go  from  this 
court  to  an  order  of  a  judge  of  a  circuit  court  of  a  state  made  at  chambers 
remanding  a  prisoner  m  a  habeas  corpus  proceeding.  Rule  84  does  not  make 
his  decision  as  judge  a  decision  of  the  court.  McKnight  v.  James,  155  U.  S. 
685  ;  Brown,  J.,  1895. 

11.  Over  Cases  Pending  March  3.  1891.— It  being  settled  that  by  the 
joint  resolution  of  March  8,  1891,  26  Stat.  1115,  the  jurisdiction  of  this  court 
was  preserved  as  to  pending  cases  and  cases  wherein  the  writ  of  error  on 
appeal  should  be  sued  out  or  taken  before  July  1,  1891,  the  Supreme  Court 
has  jurisdiction  of  a  case  where  the  writ  of  error  was  allowed  and  sealed 
June  5, 1891.  Ghdf,  Colorado  <fc  Santa  F6  Railxoay  Co.  v.  Shane,  157  U.  S. 
848;  White,  J.,  1895. 

12.  Appeal  firom  Dismissal  of  Bill  in  Equity.— When  a  bill  in  equity 
to  set  aside  a  decree  ordering  foreclosure  of  a  mortgage  on  corporate  prop- 
erty and  ordering  a  reor^nization  of  the  company  is  dismissed,  on  tlie 
ground  of  lack  of  jurisdiction  in  the  couri;  rendering  the  decree  and 
of  fraud,  the  Supreme  Court  cannot  entertain  an  appeal  from  such  dismissal, 
for,  under  §  5  of  the  Judiciary  Act  of  March  3,  1891,  allowing  appeal  to  the 
Supreme  Court  when  the  jurisdiction  of  the  court  is  in  issue  or  the  con- 
struction or  application  of  the  Constitution  of  the  United  States  is  involved, 
the  jurisdiction  of  the  court  appealed  from  is  not  in  issue,  and  no  provision 
of  the  Constitution  can  apply.  Carey  v.  Houston  db  Texas  Central  Ry.  Co., 
150  U.  S.  170;  FiJLLER,  C.  J.,  1893. 

See  King  ▼.  McLean  A.  of  M.  G.  H.,  64  F.  R.  807,  889. 

13.  To  Determine  the  Status  of  Chinese.— Whether,  in  the  light  of  the 
treaties  between  the  United  States  and  China,  the  Chinese  restriction 
acts  apply  to  a  Chinese  merchant,  domiciled  in  the  United  States,  who 
temporanljr  leaves  the  country  for  purposes  of  business  or  pleasure,  animo 
revertendi,  is  such  a  question  of  gravity  and  importance  as  should  be  certi- 
fied to  the  Supreme  Court  by  the  Circuit  Court  of  Appeals  under  the  pro- 
visions of  the  act  of  March  3,  1891,  c.  517,  §  6.  Lau  Ow  Bew,  Petitioner,  141 
U.  S.  583 ;  Fuller,  C.  J.,  1891. 

See  U.  8.  v.  Chin  Quong  Look,  58  F.  R.  «» ;  In  re  Tom  Yum,  W  F.  R.  483. 

14.  When  Supreme  Court  may  Hear  Habeas  Corpus  Appeals.— 

While  the  general  right  of  appeal  from  judgments  of  the  Circuit  Court  on 
habeas  corpus  directly  to  the  Supreme  Court  of  the  United  States  is  taken 
away  by  the  act  of  March  3,  1891,  26  Stat.,  o.  517,  nevertheless  that  right 
still  exists  in  the  cases  designated  in  section  5  of  tliat  act,  involvingconsti- 
tutional  or  jurisdictional  questions.  In  re  Lennon,  150  U.  S.  393  ;  fullrb, 
O.  J . ,  lo93. 
See  Kins  ▼•  McLean  Asylum  of  Mass.  Qeueral  Hospital,  04  F.  R.  829. 
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15.  Appeal  on  Constitutional  Question  gives  Jurisdiction  of  Entire 
Case.— On  a  oomplaint  before  a  United  States  commissioner  in  New  York 
against  H. ,  for  a  criminal  offence  in  violation  of  §  3894  of  the  Rev.  Stat,  as 
amended  by  the  act  of  Sept.  19,  1890,  c.  908  (26  Stat.  465),  prohibiting  the 
sending  by  mail  of  circulars  concerning  lotteries,  H.  was  committed  to  await 
the  action  of  the  grand  jury.  A  writ  of  habeas  corpus,  issued  by  the  Circuit 
Court  of  the  United  States,  was  dismissed  by  tliat  court.  H.  appealed  to  Uie 
Supreme  Court.  Held,  aa  the  constitutionality  of  §  3894  as  amended  was 
drawn  in  question,  an  appeal  lay  directly  to  the  Supreme  Court  from  the 
Circuit  undBr  §  5  of  the  act  of  March  8, 1891,  c.  517  (26  Stat.  826  to  828, 1115), 
by  which  the  Supreme  Court  acquired  jurisdiction  of  the  entire  case,  and  of 
ail  questions  involved  in  it,  and  not  merely  of  the  question  of  constitution- 
aUty.    Homer  v.  U,  S.  (No.  5),  143  U.  S.  570 ;  Blatchford,  J.,  1892. 

See  Virginia  ▼.  Paul,  148  U.  S.  124 ;  In  re  Qreene,  63  F.  R.  106 ;  Ex  parte  Lennon,  ISO  U.  S.  »B ; 
Cross  V.  Burke,  148  U.  8.  88 ;  Carey  v.  Railway  Co.,  150  U.  S.  181 ;  U.  sTv.  Politzer,  50  F.  R.  875 : 
Homer  y.  U.  S.,  147  U.  S.  466 ;  dist&gulshed  in  U.  S.  y.  Conrad,  58  F.  R.  402 ;  U.  S.  y.  Wallis,  58 
F.  R.  944. 

16.  Writ  of  Error  in  Criminal  Case-— The  act  of  March  3, 1891,  c.  517,  sec* 
6  (36  Stat.  827,  828)2  does  not  confer  upon  the  United  States  the  right  to  sue 
out  a  writ  of  error  m  a  criminal  case.  U.  S.  v.  Sangers,  144  U.  S.  310 ;  Gbat, 
J.,  1892. 

The  Qoyemment  cannot  appeal  from  a  criminal  judgment.    In  re  Terrell,  61  F.  R.  214. 

17.  From  Supreme  Courts  of  the  Territories. — ^An  appeal  or  writ  of  error 
lies  to  the  Supreme  Court  from  the  judgments  or  decrees  of  the  8U|>reme 
courts  of  the  territories,  except  in  cases  where  the  judgments  of  the  Circuit 
Court  of  Appeals  are  made  nnal.    Shute  v.  Keyaer,  149  U.  S.  649 ;  Fuuler, 

18.  May  Affirm  Judgment. — ^A  verdict  for  defendant  having  been  granted 
in  the  trial  court,  on  the  ground  that  there  was  not  sufficient  evidence 
to  justify  a  recovery,  the  Supreme  Court  concurred  in  that  view  and  affirmed 
the  judgment.  MitcheU  v.  N.  F.,  Lake  Erie  A  W.  E.  Co.,  146  U.  S.  513 ; 
Fuller,  C.  J.,  1892. 

Where  eyidence  is  insufficient,  the  court  may  direct  a  yerdict.  Tucker  y.  Baltimore  &  O.  R.  R. 
A  O.  Co.,  69  F.  K.  968. 

19.  Over  Appeal  Taken  After  July  1,  1891.-- The  Supreme  Court  has  no 
jurisdiction  over  an  appeal  from  a  judgment  of  a  circuit  court  denying  the 
application  of  counsel  for  a  solicitor's  allowance  out  of  a  fund  realized  from 
a  sale  made  under  direction  of  that  court  in  execution  of  a  mandate  of  this 
court,  the  appeal  being  taken  after  July  1,  1891,  and  not  under  section  5  of 
the  Judiciary  Act  of  March  8,  1891,  c.  517.  Mason  v.  Bewabic  Mining  Co.^ 
153  U.  S.  301 ;  Fuller,  C.  J.,  1894. 

20.  Court  of  Appeals  of  District  of  Columbia— Denial  of  Mandamus 
for  Trade-mark. — A  judgment  of  the  Court  of  Appeals  of  the  District  of 
Columbia,  denying  a  writ  of  mandamus  brought  in  behalf  of  a  state  to  the 
Commissioner  of  Patents  to  register,  under  the  act  of  March  3, 1881,  c  188,  a 
trade-mark  used  by  the  state  on  intoxicating  liquors  in  commerce  with 
a  foreign  nation,  is  not  reviewable  by  the  Supreme  Court,  because  the  mat- 
ter in  dispute,  exclusive  of  costs,  does  not  exceed  $5,000,  nor  does  it  involve 
the  validity  of  a  patent  or  statute,  or  an  authority  exercised  under  the  United 
States.    South  Carolina  v.  Seymour,  153  U.  S.  353 ;  Gray,  J.,  1894. 

21.  Judgment  of  Circuit  Cotirt  Denyinjg  its  Jurisdiction.— The  Supreme 
Court  has  no  jurisdiction  to  review  tne  judgment  of  a  circuit  court,  when 
the  Circuit  Court  of  Appeals  refused  to  allow  the  cause  to  be  docketed  and 
the  transcript  of  the  record  to  be  filed  therein  on  the  ground  tliat  the  cause 
should  liave  been  taken  to  the  Supreme  Court,  and  not  to  the  Circuit  Court 
of  Appeals.    Lutclier  v.  U.  S.,  157  U.  S.  427 ;  Fuller,  C.  J.,  1895. 

22.  Suits  Arising  under  the  Constitution.— When  a  suit  does  not  really 
and  substantially  involve  a  dispute  or  controversy  as  to  the  effect  or  con- 
struction of  the  Constitution  of  the  United  States,  upon  the  determinadon 
of  which  the  result  depends,  then  it  is  not  a  suit  arising  under  the  Constitu- 
tion.   New  Orleans  v.  Benjamin,  153  U.  S.  411 ;  Fuller,  C.  J.,  1894^ 


SUPREME  COURT,  II.  715 

23.  Habeas  Corpus— When  not  a  Federal  Question.— The  accused  was 
indicted  in  Wisconsin,  and,  on  a  requisition  to  the  Governor  of  Illinois, 
was  arrested  and  sent  to  Wisconsin.  During  the  trial  a  writ  of  habeas 
corpus  was  sought  in  the  Federal  court  on  the  ground  that  the  process  was 
illegal.  This  did  not  constitute  a  Fedei-al  question.  Cook  v.  Hart,  146  U.  S. 
183;  Brown,  J.,  1892. 

See  State  ▼.  Qlover,  lid  N.  C.  900;  also  State  v.  PatteraoD.  116  Mo.  61S,  where  aprlsoDerwas 
tried  for  another  crime  thaa  the  one  for  which  he  was  extradited. 

24.  Under  Act  June  10,  1892— Excess  of  Duties.— This  court  has  no 
jurisdiction  over  a  writ  of  error  sued  out  June  11,  1892,  from  a  judgment 
rendered  by  a  circuit  court  of  the  United  States  against  a  collector  of  cus- 
toms in  a  suit  brought  to  recover  back  an  alleged  excess  of  duties  paid  upon 
an  importation  of  goods  made  prior  to  the  going  into  effect  of  the  act  of 
Congress  of  June  10,  1890,  26  Stat.  131,  c.  407.  Hubbard  v.  Soby,  146  U.  S. 
66 ;  Ogden  v.  U.  S.,  148  U.  S.  390 ;  Fuller,  C.  J.,  1892. 

25.  Efi^ot  of  Aot  of  March  3,  1891,  upon.— B]^  act  of  March  3,  1891, 
establishing  the  Circuit  Court  of  Appeals,  the  jurisdiction  of  the  Supreme 
Court,  in  cases  dependent  upon  diverse  citizenship,  is  taken  away,  and  is 
preserved  only  in  cases  when  the  writ  of  error  or  appeal  was  sued  out  or 
taken  before  July  1, 1891.  Wauton  v.  DeWolf,  142  U.  S.  138 ;  Fuller,  C.  J., 
1891. 


26.  What  not  Assignable  as  Error.— A  matter  resting  in  the  discretion  of 
the  trial  court  is  not  assignable  for  error  here.  Van  Stone  v.  StiUtoeU  db 
Bierce  Mfg.  Co.,  142  U.  S.  128 ;  Lamab,  J.,  1891. 

See  Patten  ▼.  ClUey,  (B  F.  R.  407. 

27.  19'ew  Question  Cannot  be  Raised  on  Appeal.— It  is  too  late  to  raise 
the  question  of  the  admission  of  evidence  and  its  relevancy  to  the  pleadings 
on  appeal  to  the  Supreme  Court  when  on  the  trial  of  the  case  in  the  court 
below  it  was  not  questioned.  Wasatch  Mining  Co.  v.  Crescent  Mining  Co., 
148  U.  S.  298 ;  Shiras,  J.,  1893. 

28.  "So  Appeal  Lies  firom  a  Judgment  of  the  Circuit  Court  in  Execution 
of  a  Mandate. — No  appeal  lies  to  the  Supreme  Court  from  a  judgment  of 
a  circuit  court  in  execution  of  a  mandate  of  the  Circuit  Court  of  Appeals. 
Aspen  Mining  and  Smelting  Co.  v.  BiUings  and  Others,  150  U.  S.  31 ;  Ful- 
ler, \j.  «J.,  lo9d. 

29.  Objections  as  to  the  Merits  of  the  Case  Cannot  be  Baised  for  the 
First  Time  in  this  Court.— In  a  suit  in  equity  to  enforce  the  rights  of  a 
mortgagee  in  mortgaged  realty,  the  defence  that  the  temporary  withholding 
of  the  mortgage  from  record  invalidated  it  as  against  creditors  cannot  be 
made  in  the  first  instance  in  the  Supreme  Court,  when  the  issue  is  not  made 
by  the  pleadings  and  was  not  otherwise  raised  in  the  court  below.  McOahan 
V.  Bank  of  Rondout,  156  U.  S.  218 ;  Fuller,  C.  J.,  1895. 

80.  Hears  Appeals  Involving  Jurisdiction  of  Lower  Courts.— The 
Supreme  Court  of  the  United  States  is  the  proper  court  to  appeal  to  where 
the  only  question  is  as  to  the  jurisdiction  of  the  lower  court.  An  appeal  to 
the  Circuit  Court  of  Appeals  in  such  case  is  improper.  Cabot  v.  McMaster, 
24  U.  S.  App.  571  (7th  Cir.);  Jenkins,  J.,  1895. 

81.  May  Beview  the  Court  of  Civil  Appeals.— Application  was  made  by 
defendants  below,  after  judgment,  to  the  Supreme  Court  of  Texas  for  a  writ 
of  error  to  the  Court  of  Civil  Appeals  for  the  Second  District  for  the  purjK>se 
of  reviewing  the  judgment  of  tnat  court,  and  the  application  was  denied. 
Held,  that  the  Supreme  Court  of  the  United  States  lias  jurisdiction  to  re- 
examine the  judgment  on  writ  of  error  to  the  Court  of  Civil  Appeals.  Bacon 
V.  Texas,  163  U.  S.  207 ;  Peckham,  J.,  1896. 

82.  Beview  by  Supreme  Court.— Without  denying  its  power  to  pass  upon 
a  judgment  of  the  Supreme  Court  of  a  territory  on  a  question  of  practice  in 
an  equity  case,  the  United  States  Supreme  Court  is  not  inclined  to  do  so 
unless  it  can  perceive  that  injustice  has  been  done.  Salina  Stock  Co.  v. 
Salina  Creek  Co.,  168  U.  S.  109 ;  Shiras,  J.,  1896. 
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as.    Not  Depending  Solely  upon  a  Federal  Queetion.— K  the  record 

di»clo6es  that  a  question  has  been  raised  and  decided  adversely  to  a  party 
claiming  the  benefit  of  the  Constitution  of  the  United  States,  and  another 

auestion  not  Federal  has  also  been  raised  and  decided  against  such  party,  and 
le  decision  of  the  latter  question  is  sufficient,  notwithstanding  the  Fedend 
question,  to  sustain  the  decision,  this  court  will  not  review  the  judgment. 
bibble  V.  BeUingham  Bay  Land  Co.,  168  U.  S.  63 ;  Fuller,  C.  J.,  1896. 

2.  Amount  m  Controversy,  84-56. 

84.  Value  of  Title  to  Land.— In  a  proceeding  by  the  United  States  to  abate 
a  fence,  when  the  defendant  set  up  color  of  title  to  the  land  and  proved 
the  land  to  be  worth  more  than  the  amount  required  to  give  jurisdiction, 
but  offered  no  proof  as  to  the  value  of  the  title,  tlie  case  was  dismissed  for 
want  of  jurisdiction,  under  act  of  March  8,  1885,  because  the  value  of  the 
land  was  not  involved.  Cameron  v.  U.  S,,  146  U.  S.  688  ;  Brown,  J.,  1893  ; 
Abadie  v.  U.  S,,  149  U.  S.  261 ;  Fuller,  C.  J.,  1898. 

86.  Actual  Amount,  not  Contingent  Lobs,  the  Test.— When  the  juris- 
diction of  this  court  depends  upon  the  amount  in  controversy,  it  is  to  be 
detennined  by  the  amount  involved  in  the  particular  case,  and  not  by  any 
contingent  loss  which  may  be  sustained  by  either  of  the  parties  through  Uie 
probative  effect  of  the  judgment,  however  certain  it  may  be  that  such  loss 
will  occur.  New  England  Mortgage  Security  Co,  v.  Qay,  146  U.  S.  128 ; 
Brown,  J.  (Lamar,  Brewer,  JJ.,  Dist),  1892. 

Where  the  jiirisdlctlon  of  the  Supreme  Court  is  made  to  depend  upon  the  amount  in  coo- 
troversy  that  question  is  determined  solely  by  the  amount  involved  in  the  particular  case. 
Hartford  Fire  Ins.  Co.  v.  Bonner  Mercantile  Co.,  66  F.  R.  878. 

86.  Question  of  Jurisdiction  of  Lower  Ck>urt.— The  only  question  open 
in  a  case  brought  up  under  the  act  of  February  26,  1889,  26  Stat.  693.  c.  296, 
where  the  judgment  does  not  exceed  |6.000,  is  the  question  of  jurisdiction 
of  the  court  below.  St,  Louis  db  San  Francisco  R.  Co.  v.  McBjiae,  141  U.  S. 
127;  Brewer,  J.,  1891. 

87.  The  $6,000  Act. — ^Where  a  case  can,  under  no  possible  theory,  be  said 
to  involve  an  amount  exceeding  |6,000,  requisite  to  give  the  Supreme  Court 
jurisdiction,  the  appeal  will  be  dismissed.  Reynolds  v.  Bums,  141  U.  S.  117 ; 
Brown,  J.,  1891. 

88.  Amount  may  be  Shown  by  Affidavits.—The  value  of  the  matter  in 
dispute,  if  not  stated  in  the  record,  may  be  sliown  by  affidavits  for  the  pur- 
pose of  jurisdiction  ;  but  stipulations  between  parties  not  brought  out  in  the 
court  below  cannot  be  urged  upon  the  attention  of  the  Supreme  Court.  Carr 
V.  Fife,  156  U.  S.  494;  Shiras,  J.,  1895. 

89.  Over  Tax  Levy  for  $60.— A  judgment  against  the  tax  collector  of  a 
municipal  corporation  in  Utah,  for  fifty  dollars,  the  value  of  property  levied 
on  by  him  for  unpaid  municinal  taxes,  rendered  on  the  ground  that  a  munio> 
ipal  corporation,  a  small  village,  could  not  tax  farming  lands  so  far  re- 
moved that  the  owner  would  receive  no  benefits  from  the  municipal  gov- 
ernment, does  not  draw  in  question  the  validity  of  the  organic  law  of  the 
Territory  or  the  scope  of  the  authority  to  legislate  conferred  upon  the  terri- 
torial legislature  by  Congress ;  and  as  the  sum  involved  did  not  exceed  five 
thousand  dollars,  nor  involve  the  validity  of  a  patent,  cop^yright  or  treaty, 
the  Supreme  Court  was  without  jurisdiction.  Linford  v.  Ellison,  155  U.  S.  5C&; 
Fuller,  C.  J.  (Harlan,  J.,  Dist.),  1894, 

40.  The  $5,000  Act— How  Determine  the  Amount.— Under  23  Stat.  L. 
443,  o.  355,  regulating  appeals  from  the  Supreme  Court  of  the  District  of 
Columbia,  cases  where  the  matter  in  dispute  is  measurable  hj  a  sum  or  value 
in  money,  the  amount  must  exceed  $5,000,  except  in  copyright,  etc.  This 
must  be  tested  with  regard  to  the  direct  effect  of  the  judgment  in  tlie  pend- 
ing case.  In  a  case  attacking  a  license  tax  of  two  years,  where  the  amount 
was  less  than  $5,000,  an  allegation  that  if  the  tax  was  held  lawful,  the  citv 
would  seek  the  recovery  of  taxes  for  other  years  amoimting  to  about  $5.O0b 
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is  insufficient  to  give  the  Supreme  Court  jurisdiction.     Washington  dt  George- 
town  H,  Co,  V.  DistHct  of  Columtna,  146  U.  S.  227  ;  Fuller,  C.  J.,  1802. 

A  contingent  loss  as  the  effect  of  the  Judgment  cannot  be  considered  in  reckoning  the  amount 
required  in  order  to  talce  appeal.    Mayor  oiBaltimore  ▼.  Postal  Tel.  Cable  Co.,  62  F.  K.  SOU. 

41.  Where  Interest  Plus  Prinoipal  Equals  $5,000.— When  the  judg- 
ment in  the  Supreme  Court  of  a  territory  exceeds  $5,000,  the  Supreme  Comi; 
has  jurisdiction  of  an  appeal,*  although  the  judgment  in  the  trial  court  may 
have  been  for  a  less  sum,  and  the  jurisdictional  amount  is  reached  in  the  ap- 
pellate court  by  adding  interest  to  that  judgment.  Benson  Mining  dt  Smett- 
ing  Co.  V.  Alton  Mining  <fc Smelting  Co.,  145  U.  S.  428 ;  Brewer,  J.,  1892. 

42.  Joinder  of  Several  Sums,  when  Proper.— Where  several  plaintiffs 
are  interested  collectively  under  a  common  title,  and  the  determination  of 
the  cause  necessarily  involves  the  validity  of  that  title,  the  Supreme  Court 
has  jurisdiction  as  to  all  the  plaintiffs,  although  the  individual  claims  of 
none  exceed  $5,000 ;  aliter,  where  the  matters  in  dispute  are  separate  and 
distinct  and  joined  in  one  suit  for  convenience  or  economy.  I^eto  Orleans 
Pac,  Ry.  Co.  v.  Parker,  148  U.  S.  42 ;  Brown,  J.,  1892. 

See  Herbert  v.  Ralney,  54  F.  R.  268. 

48.  The  $5,000  Act. — ^Two  years  after  the  entry  of  a  decree  dismissing  a 
bill  in  equity  relating  to  the  title  to  real  estate,  the  complainant,  without 
notice  to  the  respondent,  filed  his  affidavit  for  the  purpose  of  appeal,  to 
show  that  its  value  was  more  than  $5,000.  Whereupon  the  respondent,  show- 
ing that  its  value  was  less  than  $5,000,  moved  in  the  court  below  to  set  aside 
the  appeal.  The  complainant  was  present  at  the  hearing  of  this  motion, 
and  an  order  vacating  the  order  allowing  the  appeal  was  made.  The  respond- 
ent, as  appellee  in  this  court,  moved  to  dismiss  the  appeal  for  want  of  juris- 
diction, and  was  allowed  so  to  do  because  the  amount  in  controversy  was 
insufficient  to  confer  jurisdiction.  Itex^ior  v.  Lipscomb,  141  U.  S.  557; 
Brewer,  J.,  1891. 

44.  Amount  must  be  Bona  Fide.— The  general  rule  that  where  judgment 

goes  for  the  defendant,  the  amount  of  the  plaintiffs*  claim  is  the  test  of  juris- 
iction,  is  subject  to  the  qualification  that  the  demand  sliall  appear  to  have 
been  made  in  good  faitli  for  such  amount ;  and  if  it  appear  clearly  from  the 
whole  record  that  \mder  no  aspect  of  the  case  can  the  plaintiff  recover  the 
full  amount  of  his  claim,  the  Supreme  Court  will  decline  to  assume  juris- 
diction of  the  case.    Gorman  v.  Havird,  141  U.  S.  206 ;  Brown,  J.,  1891. 

In  actions  ex  delicto  where  the  law  does  not  fix  Uie  amount  recoverable,  the  plaintiffs^  claim  Is 
the  criterion  of  jurisdiction  of  the  Circuit  Court,  unless  it  appears  to  the  satisfaction  of  the 
court  to  be  unreasonable.  Herbert  et  al.  v.  Rainey,  64  F.  R.  :£48  ;  Home  Ins.  Co.  of  N.  Y.  t. 
Nobles  et  al.,  G3  F.  R.  641. 

45.  Fraud  or  Collusion  not  Allowed.— A  verdict  and  judgment  in  the 
court  below  having  been  for  $5,000,  and  that  judgment  having  been  amended 
a  few  days  later  on  motion  of  defendant,  by  adding  interest,  the  Supreme 
Court  declined  to  permit  what  was  done  to  be  efficacious  in  the  accom- 
plishment of  the  purpose  designed,  as  the  defendant  made  the  motion  with 
the  sole  object  of  obtaining  a  writ  of  error  not  otherwise  allowable.  North- 
ern Pacific  R.  Co.  V.  Booth,  152  U.  S.  671 ;  Fuller,  C.  J.,  1894. 

46.  Only  upon  Writ  of  Error.— -When  the  judgment  actually  rendered 
in  the  court  below  was  for  an  amount  giving  the  Supreme  Court  jurisdiction, 
which  amount  was  reached  by  adding  to  a  verdict  for  $5,000,  interest  from 
the  time  of  the  verdict  to  the  time  of  the  entry  of  the  judgment  in  a  dis- 
trict where  the  local  state  law  does  not  jiermit  that  to  be  done,  and  the 
plaintiff  below,  although  excepting  to  the  allowance  of  interest  and  to  the 
refusal  of  the  court  below  to  permit  a  remittitur,  brings  no  writ  of  error  to 
correct  the  alleged  error,  this  court  cannot  dismiss  a  writ  of  error  brought 
by  the  defendant  to  review  other  rulings  in  the  case.  Baltinwre  <St  Ohio  R, 
Co.  V.  Griffith,  159  U.  S.  603  ;  Fuller,  C.  J.,  1895. 

47.  When  Claim  is  Beduced  Below  $6,000.— If,  at  the  hearing  of  a  bill 
in  equity  to  redeem  from  incumbrances  land  worth  more  than  $5,000,  the 
defendant  admits  part  of  the  debt  and  the  controversy  is  as  to  less  than 
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$5,000,  no  appeal  lies  to  the  Supreme  Court.    Came  v.  Buss,  152  U.  S.  250  ; 
Gray,  J.,  1894. 

48.  Appeal  from  Judgment  Executing  Mandamug.— While  com- 
pliance with  a  mandate  of  the  Supreme  Court  of  the  United  States  which 
leaves  nothing  to  the  judgment  or  discretion  of  the  court  below  mar  be 
enforced  by  mandamus,  the  Supreme  Court  of  the  United  States  cannot 
entertain  an  appeal  from  a  judgment  executing  its  mandate,  if  the  value  of 
the  matter  in  dispute  upon  the  appeal  is  less  than  ^,000.  City  Bank  of  Fort 
Worth  V.  Hunter,  153  U.  S.  512 ;  Harlan,  J.,  1894. 

49.  The  Amount  must  be  Involved  Clearly.— In  a  suit  in  a  circuit 
court  by  a  water  company,  which  had  been  exclusively  authorized  by  a 
municipal  government  to  supply  it  with  water  for  fifteen  years,  against  the 
municipality  to  prevent  it  irom  establishing  or  maintaining  other  water- 
works until  the  expiration  of  said  period,  when  it  does  not  appear  affirma- 
tively that  the  other  works  were  to  go  into  operation  before  the  expiration 
of  that  period,  nor  that  over  $5,000  was  involved,  the  Supreme  Court  has 
no  jurisdiction.  El  Paso  Water  Co,  v.  El  JVuo,  152  U.  S.  157  ;  Breweb,  J., 
1894. 

50.  Judgment  for  $49009. — ^When  the  verdict  in  the  Circuit  Court  was  for 
$11,000  and  iudgment  entered  for  that  sum  and  plaintiff  entered  a  remit- 
titur for  $6,000,  and  it  was  ordered  that  execution  issue  for  $4,999,  the 
plaintiff  in  error  cannot  claim  that  the  judgment  is  for  a  larger  amount,  and 
the  Supreme  Court  has  no  jurisdiction.  Texa^  and  Pacific  By.  Co,  v.  Hom^ 
151  U.  S.  110 ;  Fuller,  C.  J.,  1894. 

51.  The  Amount  must  be  Directly  Involved.— An  appeal  from  a  decree 
directing  the  removal  of  a  fence  from  public  land  under  the  act  of  Feb.  25, 
1885,  23  Stat.  321,  c.  149,  the  value  of  the  fence,  although  it  exceeds  $5,000, 
is  not  the  matter  in  dispute  and  the  appellant  is  not  deprived  thereof  by 
decree.  Appeal  dismissed  for  defect  in  jurisdictional  amount.  Abadie  v. 
U.  S,  149  U.  S.  261 ;  Fuller,  C.  J.,  1893. 

52.  Amount  Indirectly  Involved  not  Included  in  the  $5,000.^When, 

in  an  action  to  recover  an  instalment  of  rent,  the  judgment  below  is  for  less 
than  $5,000,  the  Supreme  Court  is  without  appellate  jurisdiction,  although 
the  judgment  involved  the  existence  and  valicfity  of  the  contract  of  lease, 
and  this  indirectly  an  amount  in  excess  of  the  jurisdictional  limit.  Cloig 
Center  v.  Farmers^  Loan  d:  Trust  Co.,  145  U.  S.  224 ;  Fuller,  C.  J.,  1892. 
Bee  Mayor  of  Baltimore  v.  Postal  Tel.  Cable  Co.,  62  F.  R.  602. 

58.  How  Determined. — The  amount  necessary  to  give  the  Supreme  Court 
jurisdiction  on  writ  of  error  is  determined  not  only  by  the  amount  of  the 
iudgment  against  the  plaintiff  in  error,  but  also,  in  addition,  by  the  amount  of 
his  counter-claim.     Clark  v.  Sidioay,  142  U.  S.  682 ;  Blatchford,  J.,  1892. 

54.  Amount  Exceeding  $1,000.— The  objections  of  a  creditor  to  the  dis- 
charge of  a  bankrupt  were  uismissed  for  want  of  prosecution.  The  creditor 
filed  a  petition  for  revision  in  the  Circuit  Court  of  the  United  States.  Issues 
were  made  up  and  the  case  lieard.  The  Circuit  Court  ordered  the  petitioa 
dismissed.  The  creditor  appealed  to  the  Circuit  Court  of  Appeals,  which 
court  dismissed  the  appeal  for  want  of  jurisdiction.  Appeal  to  Supreme 
Court.  Held,  tliat  this  court  had  no  jurisdiction  of  such  appeal,  since  it  did 
not  appear  affirmatively  that  the  amount  in  controversy  exceeded  $1,000  be- 
sides costs.    Huntington  v.  Saunders,  163  U.  S.  319  ;  Fuller,  C.  J.,  18S6. 

£5.  The  Amount  of  Demand  and  Counter-claim  may  Constitute  the 
Amount. — Where  there  is  judgment  for  the  plaintiff  for  $4,450  and  defend- 
ant has  set  up  a  counter-claim  of  $10,000.  both  these  sums  are  in  dispute  on 
a  writ  of  error,  and  the  Supreme  Court  has  jurisdiction.  Buckstaff  v.  Bussell, 
151  U.  S.  626 ;  Harlan,  J.,  1894. 

SQ.  Claims  of  Two  Cannot  be  Joined  to  Make  up  the  Amount. — Under 
the  statutes  of  the  Territory  of  Utah  relating  to  the  distribution  of  the  per- 
sonal property  of  a  deceased  person  among  those  entitled  to  share  in  the 
distribution,  the  claims  of  the  distributees  are  sevenil,  and  not  joint ;  and 
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when  the  claims  of  each  are  leas  than  the  amount  necessary  to  give  the 
Supreme  Court  jurisdiction,  two  or  more  cannot  bejoined  in  order  to  raise 
the  sum  in  dispute  to  the  jurisdictional  amount.  Chapman  v.  Handley,  151 
U.  S.  443 ;  Fuller,  C.  J.,  1894. 

8.  Final  Judoicents  and  Decrees,  57-80. 

67.  Under  Code  of  Louisiana. — In  executory  process,  according  to  the 
Civil  Code  of  Louisiana,  in  the  Circuit  Court  of  the  United  States,  an  order, 
made  without  pre\'ious  notice,  for  the  seizure  and  sale  of  mortgaged  land  to 
pay  the  mortgage  debt,  under  which  the  sale  cannot  take  place  until  the 
debtor  has  had  notice  and  opportunity  to  interpose  objections,  is  not,  at  least 
when  he  does  interpose  within  the  time  allowed,  a  final  decree  from  which 
an  appeal  lies  to  this  court.  Fleitas  v.  Richardson  {No.  i),  147  U.  S.  538; 
Gray,  J.,  1893. 

58.  Appointment  of  Commissioners  is  not  Final  Judgment.— An 
order  of  the  Circuit  Court  of  the  United  States,  appointing  commissionerB  to 
assess  damages  for  land  in  New  Jersey  taken  by  the  North  River  Bridge 
Company  for  the  approaches  to  a  bridge  across  the  Hudson  River  between 
New  York  and  New  Jersey,  under  the  act  of  July  11, 1800,  c.  669,  §  4,  is  not  a 
final  judgment,  upon  which  a  writ  of  error  will  lie.  Luxton  v.  North  River 
Bridge  Co,,  147  U.  S.  337 ;  Gray,  J.,  1893. 

59.  Over  Cirouit  Court  of  Appeals.— Congress  intended  to  confer  upon 
the  Supreme  Court  of  the  United  States  jurisdiction  to  pass  upon  the  juris- 
diction of  the  Circuit  Court  of  Appeals  in  cases  involving  the  question  of  the 
finality  of  judgments,  under  §  6  of  act  of  March  8,  1891,  26  Stat.  836,  o.  517. 
Aztec  Mining  Co,  v.  Ripley,  151  U.  S.  79 ;  Fuller,  C.  J.,  1894. 

60.  Over  Cirouit  Judge  at  Chambers.—An  appeal  will  not  lie  from  an 
order  of  a  circuit  judge  at  chambers,  as  it  is  not  a  final  decision  of  the 
Circuit  Court.    Lambert  v.  Barrett,  157  U.  S.  697 ;  Fuller,  C.  J.,  1895. 

61.  •*Due  Process  of  Law"— State  Discretion.— A  review  by  the  ap- 
pellate court  of  a  state  of  a  final  judgment  in  a  criminal  case  is  not  a  neces- 
sary element  of  due  process  of  law,  and  may  be  granted,  if  at  all,  on  such 
terms  as  to  the  state  seem  proper.  Andrews  v.  Svoartz,  156  U.  S.  272 ; 
Harlan,  J.,  1895. 

6S3.  Beview  of  Criminal  Case  only  as  to  Law.— The  final  ;iudgment  of 
a  court  of  the  United  States  in  a  case  of  conviction  of  a  capital  or  other- 
wise infamous  crime  is  not  reviewable  here  except  on  writ  of  error ;  and 
the  review  is  confined  to  questions  of  law,  properly  presented.  Bucklin  v. 
U.  S,  (I),  159  U.  S.  680 ;  Harlan,  J.,  1895. 

68.  Remanded  Case  is  not  a  Final  Judgment.— The  judgment  of  the 
Supreme  Court  of  a  state  in  a  case  which  is  remanded  bv  that  court  to  the 
trial  court  and  retried  there  is  not  a  final  judgment,  ana  the  writ  of  error 
will  be  dismissed.  Rice  v.  Sanger,  144  U.  S.  197 ;  Chicago  A  N,  W.  Ry. 
Co.  V.  Osborne;  Chicago  <Sb  N.  W.  Ry.  Co.  v.  Junod,  146  U.  S.  354 ;  Fuller, 
C.  J.,  1892. 

64.  Bill  Pending  as  to  Co-defendants.— A  bill  pending  in  a  circuit  court 
of  the  United  States  against  a  foreign  corporation  and  other  defendants, 
citizens  of  the  United  States,  for  the  infringement  of  letters  patent,  was  dis- 
missed as  to  the  foreign  corporation,  and  so  far  as  appeared  from  the  record 
in  the  appeal  from  the  judgment  of  dismissal,  was  still  pending  and  un- 
determined as  to  the  co-defendants.  Held,  that  the  decree  in  favor  of  the 
corporation  was  not  a  final  decree  from  which  an  appeal  could  be  taken  to 
the  Supreme  Court.  Hohorst  v.  Hamburg-American  Packet  Co.,  148  U.  S. 
263  ;  Fuller,  C.  J.,  1898. 

See  Gunn  v.  Black,  60  F.  R.  160 ;  Standley  ▼.  Roberts,  50  F.  R.  8S0. 

65.  Order  to  Grant  Hew  Trial  is  not.— Wliere  the  parties  to  a  suit  in  the 
Supreme  Court  of  the  District  of  Columbia  cannot  agree  as  to  the  excep- 
tions, imder  their  rules  the  trial  term  may  be  extended  for  the  purpose  of 
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settling  them,  and  if  the  trial  judge  dies  without  settling  them  and  a  motion 
be  made  to  set  aside  the  verdict  and  order  a  new  trial  on  that  at^count,  the 
then  presiding  judge  in  the  Circuit  Ck>urt  may  order  the  motion  to  be  heard 
in  General  Term,  and  an  order  made  by  the  General  Term  to  set  the  verdict 
a^i.Ie  and  grant  a  new  trial  is  not  a  anal  judgment.  Hume  v.  Bowie,  IAS 
U.  S.  245 ;  Fuller,  C.  J.,  1803. 

See  Xiasouri,  K.  &  T.  Ry.  Co.  T.Russell,  00  F.R.0O8;  N.  T.&N.E.RC0.  t.  Hyde,  66F.  R. 

191. 

66.  Order  Overmling  a  Motion. — An  order  overruling  a  motion  to  remand 
a  case  to  a  state  court  is  not  a  final  judgment.  Bender  v.  Fiennsylmnia 
Co.,  148  U.  S.  502 ;  Fuller,  C.  J.,  1893. 

67.  Jud^^ent  not  Final. — Where  the  highest  court  of  a  state  holds  that  a 
party  has  not  been  guilty  of  contempt,  this  is  not  a  final  judgment  and  pre- 
sents no  Federal  question.  Newport  Light  Co,  v.  Newport,  151  U.  S.  627 ; 
Jackson,  J.,  1894. 

68.  What  is  Final  Judgment. — A  judgment  of  the  Stipreme  Court  of  South 
Carolina  affirming  a  judgment  or  order  of  the  Court  of  Common  Pleas  of  that 
state  which  overruled  a  demurrer  to  a  complaint  is  not  a  final  judgment  re- 
viewable by  the  Supreme  Court  of  the  United  States.  Werner  v  ChaHetton, 
151  U.  S.  360 ;  FULLER,  C.  J.,  1894. 

69.  Can  Beview  only  Final  Judgments.— The  Supreme  Court  has  no 
jurisdiction  to  review  in  error  or  on  appeal,  in  advance  of  final  judgment  in 
the  cause  on  the  merits,  an  order  of  the  Circuit  Court  of  the  L  uited  States 
remanding  the  cause  to  the  state  court.  Illinois  Central  IL  Co,  v.  Brown, 
156  U.  S.  386 ;  FULLER,  C.  J.,  1895. 

70.  What  is  not  Such.— A  decree  by  a  circuit  court  dismissing  a  bill  in 
equity  as  to  one  defendant  who  liad  demurred,  leaving  the  case  undisposed 
01  as  to  otlier  defendants  who  had  answered,  does  not  dispose  of  the  whole 
case,  and  is  not  a  final  decree  from  which  an  appeal  can  be  taken  to  the 
Supreme  Court.  BarUe  ofRondout  v.  Smith,  156  U.  S.  330 ;  Fuller,  C.  J.,  1895. 

71.  Final  Judgments  under  Act  March  3,  1891.- A  Judgment  in  a 
circuit  court  of  appeals  upon  the  claim  of  an  intervener  for  damages  for  the 
death  of  a  person,  set  up  in  a  circuit  court  against  the  receiver  of  a  railroad 
appointed  by  that  court  in  a  suit  for  the  foreclosure  of  a  mortgage  upon  the 
road,  is  a  final  judgment  under  section  six  of  tlie  Judiciary  Act  of  March  3, 
1S91,  c.  517,  and  cannot  be  reviewed  in  the  Supreme  Court.  Rouse  v.  Letcher, 
156  U.  S.  47 ;  Fuller,  C.  J.,  1895. 

72.  Question  Certified  fi*om  Circuit  Court  of  Appeals.- A  party 
against  whom  a  final  judgment  is  rendered  in  a  district  or  circuit  court 
may  take  the  case  to  the  Supreme  Court  directly  on  a  question  of  jurisdic- 
tion, or  to  the  Circuit  Court  of  Appeals  on  the  whole  case,  and  the  latter 
may,  if  deemed  proper,  certify  an^  question  arising  therein  to  the  Supreme 
Court.  Barling  v.  Bank  of  British  North  America,  7  U.  S.  App.  194  (9th 
ar.>;  Deady,  J.,  1892. 

73.  From  Order  Remanding  to  State  Court.— No  appeal  will  lie  to  the 
Supreme  Court  from  an  order  of  the  Circuit  Court  remanding  to  a  state 
court  a  cause  which  had  been  improperly  removed  from  it.  Joy  v.  Addberi 
College,  146  U.  S.  355  ;  Fuller,  C.  J.,  1892. 

74.  On  Question  of  Res  Judicata. — ^Tlie  question  whether  it  was  settled 
law  in  a  state  tliat  a  judgment  of  dismissal  in  a  former  suit  was  a  bar  to  a 
second  suit  upon  the  same  cause  of  action,  or  whether  the  law  in  respect  to 
tlie  recovery  oy  a  servant  against  his  master  for  injuries  received  in  the 
course  of  his  employment  was  properly  applied,  do  not  fall  within  the 
category  of  questions  of  gravity  and  general  importance  requiring  a  review 
of  the  conclusions  of  the  Circuit  Court  of  Appeals.  /»  re  Woods,  Petitioner, 
143  U.  S.  202 ;  Fuller,  C.  J.,  1892. 

See  YUlaee  of  Alexandria  t.  Stabler.  60  F.  R.  689. 
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75.  Under  Bule  88. — In  view  of  Rule  83,  which  provideB  that  ''  if  upon  an 
iasue  the  facte  stated  in  the  plea  be  determined  for  the  defendant,  they  shall 
avail  him  as  far  as  in  law  and  in  equity  they  ought  to  avail  him,"  the  plain- 
tiffs may  properly  ask  this  court  to  review  the  decree  of  the  court  below, 
sustaining  the  sumciency  of  the  defendant's  plea.  Qreen  v.  Bogue,  158  U.  S. 
478 ;  Shiras,  J.,  1895. 

76.  To  Beview  Bill  in  Equity.— A  bill  in  equity  prajing  for  a  man- 
datory in jj unction  requiring  defendants  to  afford  complamant  "  the  same 
equal  facilities  as  are  afforded  to  any  other  connecting  road,  and  for  such 
otner  relief  as  may  be  deemed  equitable,"  is  a  case  m  which  no  appeal 
can  be  taken  from  a  decree  in  the  Circuit  Court,  made  on  October  1,  loOl. 
Little  Rock  A  Memphis  R.  Co.  v.  East  Tennessee,  Va.  <Sb  Oa.  R,  Co.,  159  U.  Q. 
698 ;  Fuller,  C.  J.,  1895. 

77.  Construotion  of  Aot  March  8,  1891,  26  Stat.  826.— Under  sec.  5, 
act  of  March  8,  1891,  26  Stat.  826,  c.  517,  providing  that  appeals  or  writs  of 
error  may  be  taken  from  the  district  or  circuit  courts  directly  to  the  Supreme 
Court  for  decision  of  a  question  of  jurisdiction  of  the  court  below,  an  appeal 
or  writ  of  error  cannot  be  taken  from  an  order  of  the  circuit  court  remand- 
ing a  cause  to  a  state  court,  although  by  the  motion  to  remand  the  juris- 
diction of  the  Circuit  Court  was  put  in  issue.  Under  the  act,  an  appeal  can 
be  taken  only  from  a  final  judgment.  Chicago,  St.  Paul,  Minneapolis  <fc 
Omaha  Ry.  Co.  v.  Roberts,  141  U.  S.  690 ;  Lamar,  J.,  1891. 

78.  19'ot  Final. — Where  the  Circuit  Court  of  Appeals  reversed  a  judgpnent 
of  the  Circuit  Court  and  remanded  the  case  for  further  proceedings  m  ac- 
cordance with  its  opinion,  there  was  no  final  judgment  and  therefore  no 
right  to  take  the  case  to  the  Supreme  Court  by  a  writ  of  certiorari.  Chi- 
cago <fc  I^orthwestem  Ry.  Co.  v.  Chbome ;  Chicago  A  Northwestern  Ry.  Co. 
V.  Junod,  146  U.  S.  854 ;  Fuller,  C.  J.,  1892. 

79.  What  is  Not. — A  judgment  of  the  highest  court  of  a  state  remanding 
the  cause  for  further  proceedings  is  not  a  final  judgment  that  can  be  re- 
viewed in  the  Supreme  Court  by  writ  of  error.  Brown  v.  Baxter,  146  U.  S. 
619  ;  Fuller,  C.  J.,  1892. 

80.  Where  "Not  Final.— A  judgment  of  the  Supreme  Court  of  the  State  of 
Minnesota,  overruling  a  demurrer  interposed  oy  one  of  many  defendants 
and  remanding  the  case  to  the  trial  court  for  further  proceedings,  is  not  a 
final  judgment  that  can  be  reviewed  by  this  court.  Meagher  v.  Minnesota 
T.  M.  Co.,  145  U.  S.  608 ;  Fuller,  C.  J.,  1892  ;  Chicago  db  N.  W.  Ry.  Co.  v. 
Ostxjme;  Chicago  db  N.  W.  Ry.  Co.  v,  Junod,  146  U.  S.  854. 

4.  Review  of  State  Decisions. 
A.  Generally,  81-112. 

81.  Bevlew  of  State  Statute.— The  construction  placed  by  a  state  court 
upon  a  statute  cannot  be  reviewed  on  appeal  in  tne  Supreme  Court,  even 
though  the  statute  referred  to  an  act  of  Ck^ngress  as  laving  down  the  rule 
and  measure  of  rights  granted  by  the  state.  MiUer*s  Executors  v.  Swann, 
160  U.  S.  182 ;  Brewer,  J.,  1898. 

8S.  Waiver  of  Bight  under  Statute.— The  decision  by  the  Supreme  Judi- 
cial Court  of  Massachusetts  that  a  creditor  of  an  insolvent  debtor  who 
proves  his  debt  in  insolvency  and  accepts  the  benefit  of  proceedings  under 
the  state  statute  of  May  13,  1884,  entitled  '*  An  act  to  provide  for  composi- 
tion with  creditors  in  insolvency,"  Mass.  Stat.,  1884,  c.  236,  and  the  act 
amending  the  same,  thereby  waivers  any  right  which  he  might  otherwise 
have  had  to  object  to  the  validity  of  the  composition  statutes,  as  imnairing 
the  obligation  of  contracts,  presents  no  Fedeml  question  for  review  oy  thia 
court.    Eustis  v.  Bolles,  150  U  S.  361 ;  Shiras,  J.,  1893. 

88.    Validitv  of  State   Statute.— The  Supreme  Court   of  the   District  of 
Columbia  had  jurisdiction  and  authority  to  determine  the  validity  of  the  act 
46 
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of  July  23, 1892,  o.  236,  which  authorized  the  waiver  of  a  jury,  and  to  dispose  of 
the  question  as  to  whether  the  record  of  a  conviction  bief ore  a  judge  without 
a  jury,  where  the  prisoner  waived  trial  by  jury  according  to  statute,  was 
legitimate  proof  of  a  first  offence ;  and  this  beine  so,  this  court  cannot  review 
the  action  of  that  court  and  the  Court  of  Appends  in  this  particular  on  habeas 
corpus.    In  re  Belt,  Petitioner,  159  U.  S.  95  ;  Fuller,  C.  J.,  1895. 

84.  State  Decisions  not  Final  on  Questions  of  G-eneral    Isaw.— 

When  a  question  to  be  determined  by  the  Supreme  Court  is  one  of  general 
law  it  must  be  settled  by  a  reference  to  all  the  authorities  and  not  by  the 
decisions  of  the  highest  state  tribunal  where  the  case  arose.  In  such  case 
the  decisions  of  such  state  court  are  not  binding.  Baltimore  <fc  Ohio  R.  Co. 
V.  Baugh,  149  U.  S.  868 .  Beewer,  J.,  1898. 

Weetern  U.  T.  Co.  v.  Wood,  67  F.  R.  478:  Lifhtcap  v.  Philadelphia  Traction  Co.,  60 F.  R.  «15; 
Greenwood  v.  Town  of  Westport,  60  F.  R.  57iB ;  a.  a  68  Conn.  608 ;  Western  Union  T.  Co.  v. 
Cook,  61  F.  R.  6SW ;  Cairo  V.  &  C.  Ry.  Go.  v.  Brevoort,  68  F.  R.  131 ;  Murray  v.  Chica^ro  &  N.  W. 
Ry.  Co.,  68  F.  R.  81, 46.  j  ^.^ 

85.  state  Decisions  Upheld  unless  against  Bight.— The  Supreme  Court 
of  the  United  States  has  no  jurisdiction  to  revise  views  of  general  law  held 
by  the  state  courts,  where  there  is  nothing  in  the  record  to  show  that  any 
protection  under  the  Constitution  was  claimed  or  that  the  rulings  of  the 
state  court  involved  a  decision  against  a  right  set  up  under  that  instrumoit. 
Sayward  v.  Denny,  158  U.  S.  180 ;  Fuller,  C.  J.,  1895. 

86.  Judgments  of  Supreme  Court  of  Washington  Territory.— The 

Supreme  Court  has  no  jurisdiction  to  review  a  judgment  of  the  Supreme  Court 
of  the  State  of  Wasliington,  denying  a  petition  for  a  rehearing  which  had  heexL 
presented  to  the  Supreme  Court  of  the  Territorj'  of  Washington  touching  a 
cause  therein  decided,  and  which  had  been  transferred  to  the  Supreme  Court 
of  the  State  under  the  act  of  Feb.  22, 1889,  c.  180  (25  Stat.  676),  admitting  the 
state  into  the  Union.  Under  sections  22  and  28  of  that  act,  this  petition 
became  a  matter  over  which  the  state  court  had  jurisdiction.  I^orthem 
Facific  Railroad  Co.  v.  Holmes,  155  U.  S.  137 ;  Fuller,  C.  J.,  1894 ;  Northern 
Pacific  R.  Co.  V.  O'Brien,  155  U.  S.  141 ;  Fuller,  C.  J.,  1894. 

87.  Bes  Judicata. — The  highest  court  of  the  state  decided  that  a  judgment  of 
another  court  of  the  state,  granting  a  petition  to  revise  a  -judgment  under  a 
statute  of  limitations  of  the  state  authorizing  this  to  be  done  upon  citation 
**  to  the  defendant  or  hia  representative,"  in  order  to  prevent  the  running  of 
the  statute,  could  not,  at  the  suit  of  one  claiming  under  the  original  defend- 
ant, be  collaterally  impeached  because  the  only  person  cited  was  the  assignee 
in  bankruptcy  of  that  defendant.  Held,  that  the  decision  was  not  subject 
to  review  by  this  court  on  writ  of  error.  Ludeling  v.  Chaffe,  143  U.  S.  301 ; 
Gray,  J.,  1892. 

88.  Res  Judicata. — In  Missouri,  in  an  action  of  unlawful  detainer,  the  defend- 
ant put  in  evidence  a  lease  of  the  property  hy  the  then  owner,  since 
dead,  which  had  been  assigned  to  him.  The  plaintiff  offered  evidence  of  a 
judgment  cancelling  and  setting  aside  that  lease,  which  was  admitted  under 
objection,  and  the  admission  excepted  to.  Held,  the  finding  was  conclusive 
and  the  ruling  as  to  admission  of  evidence  was  correct.  Lehnen  v.  Dickson, 
148  U.  S.  71 ;  Brewer,  J.,  1893. 

89.  Bes  Judicata. — ^The  judgment  of  a  state  court  in  a  suit  to  compel  the 
funding  of  state  bonds,  that  a  former  adverse  judgment  upon  bonds  of  the 
same  series  could  be  pleaded  as  an  estoppel,  presents  no  Federal  question. 
Adams  v.  Louisiana  Board  of  Liquidation,  144  U.  S.  651 ;  Field,  J.,  1892. 

90.  Opinions  of  State  Judges  not  Reviewable— Criminal  Case.— The 
contention  that  one  cannot  be  made  to  pay  the  penalty  for  the  crime  of 
which  he  was  adjudged  guilty,  because  he  was  not  executed  at  the  time 
originally  designated,  was  not  sustained  by  any  of  the  justices  of  the 
Supreme  Court  of  the  State  to  whom  he  applied,  severally,  and  their  action 
is  not  open  to  review  in  the  Supreme  Court.  Lambert  v.  Barrett,  157  U.  S. 
697  ;  Fuller,  C.  J.,  1895. 
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91.  Over  Supreme  Court  of  District  of  Colipn.bia.— Tlie  Supreme  Court 
has  no  jurisdiction  over  judgments  of  the  Supreme  Court  of  the  District  of 
Columbia  on  habeas  corpus.  Cross  v.  Burke,  146  U.  S.  83  ;  Fuller,  C.  J., 
1892. 

See  King  v.  McLean  Asylum,  64  F.  R.  841. 

92.  State  Iiegfislation  Declared  Null  and  Void.— The  Supreme  Court 
has  jurisdiction  to  revise  the  judgment  of  the  Supreme  Court  of  Tennessee, 
deciding  that  the  provision  in  the  charter  of  the  M.  &  O.  R.  Co.,  that  no  tax 
shall  ever  be  laid  on  said  road  or  its  fixtures  which  shall  reduce  the  dividends 
below  eight  per  cent,  does  not  forbid  the  assessment  and  collection  of  taxes 
under  the  acts  of  the  Tennessee  legislature ;  that  *'  the  said  eight  per  cent, 
clause  is  invalid,  null  and  void,*'  and  that  the  said  legislation  '*  does  not  violate 
or  impair  the  obligation  of  any  contract  with  the  Mobile  &  Ohio  Company." 
Mobile  db  Ohio  R.  Co.  v.  Tennessee,  158 U.  S.  486 ;  Jackson,  J.  (Fuller,  C.  J., 
Gray,  Brewer,  Shiras,  JJ.,  Dist.),  1804. 

9S.    Denial  of  Bigjht  of  Citizenship. — ^W hen  a  state  court  denies  a  right 
of  citizenship  existing  under  the  Constitution  of  the  United  States,  the 
Supreme  Court  has  jurisdiction  to  review  such  decision.    Boyd  v.  Nebraska 
exrel,  Thayer,  143  U.  S.  135 ;  Fuller,  C.  J.,  1892. 
See  City  cf  Minneapolis  t.  Reum,  66  F.  R.  661. 

M.  WiU  not  Interfere  where  Contract  is  not  Violated.— In  a  suit  by 
the  city  of  H.,  in  Kentucky,  against  the  H.  Bridge  Co.,  to  recover  for  taxes 
assessed  by  the  city  on  the  bridge,  which  spanned  the  Ohio  River  at  the  city, 
the  Court  of  Appeals  of  the  state  held  that  the  city  could  tax  the  property 
of  the  company,  and  that,  under  an  ordinance  of  the  cit^  accepted  by  the 
company,  me  city  acquired  a  contract  right  to  tax  the  bridge  to  low-water 
mark  on  the  Indiana  shore,  in  consideration  of  the  rights  and  privileges 
granted  to  the  company  by  the  ordinance.  Held,  as  the  Court  of  Appeals 
decided  tlie  question  on  the  ground  that  the  proper  interpretation  of  the 
ordinance  was  that  the  company  voluntarily  agreed  that  the  bridge  company 
shall  be  liable  to  taxation,  tne  Supreme  Court  cannot  interfere.  Henderson 
Bridge  Co.  v.  Henderson  City,  141  U.  S.  679  ;  Blatchford,  J.  (Harlan,  J., 
Dist.),  1891. 

95.  Question  of  Fact. — A  question  in  relation  to  the  physical  and  mental 
condition  of  a  juror  and  his  competency  to  return  a  verdict  is  a  question  of 
fact,  and  this  court  upon  a  writ  of  eiTor  to  the  highest  court  of  a  state  in 
an  action  at  law  cannot  review  its  judgment  upon  such  a  question.  In  re 
Buchanan,  Petitioner,  158  U.  S.  31 ;  Fuller,  C.  J.,  1895. 

^.  Over  Construction  of  State  Statute.— The  Supreme  Court  of  the 
United  States  has  no  jurisdiction  of  a  writ  of  error  to  a  state  court  on  the 
ground  that  the  obligation  of  a  contract  has  been  impaired,  when  the  valid- 
ity of  the  statute  under  which  the  contract  was  made  is  admitted  and  the 
only  question  is  of  its  construction  by  that  court.  Central  Land  Co.  v.  Laid- 
ley,  159  U.  S.  103 ;  Gray,  J.,  1895. 

^.  Exercise  of  "  Police  Power."— The  Supreme  Court  has  jurisdiction 
over  a  decision  of  a  state  court  that  a  statute  of  a  state  compellihg  the  re- 
moval of  grade  crossings  on  a  railroad  is  constitutional,  and  over  a  judgment  in 
accordance  therewith  enforcing  the  provisions  of  the  statute  ;  and  exercising 
such  jurisdiction,  it  is  held  that  the  act  of  the  Connecticut  legislature  of 
June  19,  1889,  c.  220,  Laws  1889,  134,  is  a  proper  exercise  of  the  police  power 
of  the  State.  New  York  and  New  England  ic.  Co,  v.  Bristol,  151  U.  S.  556 ; 
Fuller,  C.  J.,  1894. 

^.  Essentials  of  Jurisdiction.— Where  no  right,  immunity  or  authoritv 
under  the  Constitution  or  laws  of  the  United  States  is  set  up  by  the  plaintiffs 
in  error  or  denied  by  the  Supreme  Court  of  the  state^and  where  the  judg- 
ment of  the  latter  court  does  not  necessarily  involve  any  such  question 
or  the  denial  of  any  such  right,  no  Federal  question  is  involved.  Bv^h- 
neU  V.  Crooke  Mining  <fr  Smelting  Co,,  148  U.  S.  682 ;  Jackson,  J.,  1893. 
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09.  Essentials  of  Jurisdiotion. — ^Writ  of  error  against  a  judgment  of  the 
highest  court  of  a  state  will  be  dismissed,  unless  the  judgment  involves  a 
decision  against  a  right,  title,  privilege,  or  immunity  claimed  by  plaintiff  in 
error  under  the  Constitution  or  laws  of  the  United  States,  which  was  speci- 
ally set  up  or  claimed  in  the  state  court  at  the  proper  time  and  in  the  proper 
way.  Schuyler  National  Bank  v.  BoUong,  150  U.  S.  85 ;  Fuller,  C.  J., 
1893. 

100.  Supreme  Court  Decides  Question  of  its  own  Jurisdiction.— The 

Supreme  Court  must  determine  for  itself  whether  the  suit  involves  a  Fed- 
eral question,  and  the  decision  of  the  state  court  that  there  is  a  Federal 
question  does  not  give  this  court  jurisdiction.  Newport  Light  Co.  v.  Neuy- 
port,  151  U.  S.  527 ;  Jackson,  J.,  18d4. 

101.  From  Judgment  Upheld  on  Other  G-rotuids.— Where  a  state  court 
decides  a  Federal  question  in  rendering  judgment  and  also  puts  the  case  on 
another  ground,  broad  enough  to  sustain  the  decision,  the  Supreme  Court  of 
the  United  States  has  no  jurisdiction.  Hammond  v.  Johnston,  142  U.  S.  73 ; 
Fuller,  C.  J.,  1891. 

102.  Essentials  of  Jurisdiction.— To  confer  upon  the  Supreme  Court  iuris- 
diction  of  a  writ  of  error  to  a  state  court,  it  must  appear  affirmatively  that  a 
Federal  question  was  involved  in  the  decision  of  the  state  court,  that  the  de- 
cision is  necessary  to  the  determination  of  the  case,  and  that  it  was  decided 
in  violation  of  a  Federal  law  or  constitution.  Winter  v.  Montgomery,  156 
U.  S.  385  ;  Fuller,  C.  J.,  1895. 

103.  Color  of  Ground  for  Appeal.— There  must  be  at  least  color  of  ground 
for  the  averment  of  a  Federal  question  in  a  case  brought  here  by  writ  of 
error  to  the  hi&^hest  court  of  a  state,  in  order  to  give  this  court  juris- 
diction.   Hanrnin  v.  Western  Land  Co,,  147  U.  S.  531 ;   Brewer,  J.,  1893. 

104.  Has  no  Begard  for  Consequences.— When  the  question  of  the  valid- 
ity of  an  act  of  a  state  le^lature  is  a  judicial  question,  this  court  will  not 
decline  to  exercise  its  jurisdiction  because  action  may  be  taken  by  political 
agencies  in  disr^ard  of  the  judgment  of  the  Supreme  Court.  McPher»on 
V.  Blacker,  146  U.  S.  1 ;  Fuller,  C.  J.,  1892. 


The  same  principle  applied  when  the  question  arose  in  a  mandamus  proceeding,  whether  the 

jt  of  1H91  ofNew  Jersey  prescribed  a  constitution! 

assembly.    State  v.  Wnghtson,  56  N.  J.  L.  126, 188. 


act  of  1H91  ofNew  Jersey  prescribed  a  constitutional  method  of  elect^ig  members  of  the  general 


105.  This  Court  must  Determine  its  Jurisdiotion  for  Itself.— ^The  Su- 
preme Court  must  determine  for  itself  whether  it  has  jurisdiction  under 
Rev.  Stat. ,  §  709,  to  review  the  judgment  of  a  state  court.  The  certificate  of 
the  presiding  judge  of  the  state  that  the  Supreme  Court  ought  to  interpose 
is  not  sufficient  to  confer  jurisdiction.  It  is  essential,  when  the  validity  of 
a  state  statute  or  right  under  the  Federal  Constitution  is  involved,  that  it 
should  appear  from  the  record  that  the  validity  of  such  statute  was  drawn 
in  question,  as  repugnant  to  the  (Jonstitution,  and  that  the  decision  sustained 
its  validity.    PoweUr,  Brunswick  Co,,  150  U.  S.  438  ;  Fuu^EB,  C.  J.,  1898. 

106.  Decree  Allowing  Interest  not  Disturbed.— Where  there  is  noth- 
ing in  the  record  to  show  there  is  not  sufficient  money  of  the  insolvent 
in  the  hands  of  his  assignee  to  pay  interest  on  certain  claims,  a  decree  al- 
lowing interest  will  not  be  disturbed  in  this  court.  Lloyd  v.  Presiton,  146 
U.  S.  630  ;  Shiras,  J.,  1892. 

107.  Will  not  Beyiew  a  Decree  on  the  Weight  of  Evidence.— The  court 
having  instructed  the  jury  that  the  bm'den  was  upon  the  plaintiffs  to  show 
that  the  abortions  were  the  direct  result  of  the  collision,  and  the  jury  hav- 
ing found  in  favor  of  the  plaintiffs  on  that  question,  and  the  bill  of  excep- 
tions containing  aU  the  evidence  in  the  case  on  either  side,  and  there  being 
sufficient  evidence  to  sustain  the  verdict,  this  court  cannot  review  it  on  the 
weight  of  evidence.  New  York,  Lake  E,  db  W.  R,  Co.  v.  EstUl ;  New  York^ 
Lake  E.  <Sb  W.  R,  Co,  v.  Leonard,  147  U.  8.  591 ;  Blatchford,  J.,  1898. 
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106.  As  to  Averments  in  an  Answer.— This  court  has  no  power  to  review 
a  deciidon  of  a  state  court,  that  the  averments  of  an  answer  in  a  pending  case 
set  forth  no  defence  to  the  plaintifTs  claim.  Iowa  Central  Rauway  Co,  v. 
lawa,  160  U.  S.  389 ;  White,  J.,  1896. 

109.  Where  the  Decision  will  not  be  Reviewed.— The  ruling  of  the  high- 
est court  of  a  state  in  a  suit  to  recover  taxes  alleged  to  be  due,  concerning 
the  effect  to  be  given  to  a  former  judgment  of  the  same  court  as  to  the  lia- 
bility of  the  same  parties  to  pay  similar  taxes  previously  assessed,  is  not  sub- 
ject to  review  by  this  court.  Phoenix  Fire  <Sb  Marine  Ins.  Co,  v.  Tennessee, 
161  U.  S.  174  ;  Peckham,  J.  (White,  J.,  Dist.).  1896. 

110.  When  Supreme  Court  may  Beview  State  Criminal  Case.- The 

conduct  of  a  criminal  trial  in  a  state  court  cannot  be  reviewed  by  the 
Supreme  Court  of  the  United  States  if  the  objection  presented  raises  no 
question  of  a  Federal  nature,  t.  e. ,  unless  the  trial  is  had  under  a  statute 
repugnant  to  the  Constitution  of  the  United  States  or  was  so  conducted  as 
to  deprive  the  accused  of  some  ri|;ht  or  immunity  secured  to  him  by  that 
instrument.  Mere  error  in  administering  the  criminal  law  of  a  state  or  in 
the  conduct  of  a  criminal  trial — ^no  Federal  right  being  invaded  or  denied — 
is  beyond  the  power  of  such  court  under  the  statutes  regulating  its  jurisdic- 
tion, and  it  would  not  be  competent  for  Congress  to  confer  such  power  upon 
any  court  of  the  United  States.  Gibson  v.  Mississippi,  162  U.  S.  565 ;  Har- 
lan, J.,  1896. 

111.  Crimes  Begun  in  One  State  and  Completed  in  Another.— Where 

an  offence  against  the  provisions  of  the  Rev.  Stat.  U.  S.,  §  5209,  is  be^n  in 
one  state  and  completed  in  another,  the  United  States  Circuit  Court  in  the 
latter  state  has  jurisdiction  over  the  prosecution  of  the  offender.  Putnam 
V.  United  States,  162  U.  S.  687  ;  White,  J.,  1896. 

B.  DismssAL.  OP  Writ,  113-128. 

113.  Writ  of  Error  Dismissed.— Writ  of  error  to  the  Supreme  Court  of  Iowa 
for  affirming,  on  the  principle  of  stdre  decisis,  a  juclgment  in  favor  of 
plaintiff  for  taxes  paid  by  the  Iowa  Homestead  Companv  while  in  possession 
and  occupancy  of  land  in  Iowa,  afterward  adjudged  to  belong  to  defendant, 
dismissed  for  want  of  jurisdiction,  on  authority  of  Chapman  v.  Goodnow, 
123  U.  S.  540.  Wells  v.  Qoodnow's  Administrator,  150  u.  S.  84;  Fuller, 
C.  J.,  1893. 

114.  When  Appeal  and  not  Writ  of  Error  Lies.— Where  a  case  has  been 
tried  by  a  territorial  court  without  a  juiy,  an  ap])eal  only  will  lie  to  the 
Supreme  Court,  and  not  a  writ  of  error.  Gregory  Consolidated  Mining  Co, 
V.  Starr;  Same  v.  Same,  141  U.  S.  222 ;  Brewer,  J.,  1891. 

115.  Want  of  Jurisdiction.- The  plaintiff  and  the  defendant  both  claimed 
title  under  a  valid  entry  of  the  original  site  of  the  city  of  Denver,  under  act 
of  May  23,  1844,  5  Stat.  657,  c.  17,  and  act  of  May  28,  1864,  13  Stat.  94,  c.  99. 
The  deed  under  which  the  defendant  claimed  was  executed  by  the  probate 
judge  and  delivered  several  years  before  that  executed  and  delivered  by  his 
successor  to  the  plaintiff.  The  Supreme  Court  of  the  state  held  that  the 
elder  deed,  being  regular  on  its  face,  was  not  open  to  attack  in  a  collateral 
proceeding  for  defects  in  the  initiatory  proceedings.  Held,  the  writ  of  error 
must  be  dismissed  for  want  of  jurisdiction.  Chever  v.  Homer,  142  U.  S.  122 ; 
Fuller,  C.  J.,  1891. 

116.  Ifl'o  Beview  unless  Manifest  Error  Api>ear.— The  Supreme  Court  will 
not  disturb  a  decision  of  the  Supreme  Court  of  a  territory  construing  a  local 
statute  unless  a  manifest  error  oe  disclosed,  nor  where  the  affirmative  find- 
ings of  the  trial  court  warrant  th?  judgment.  Fox  v.  Haarstick,  156  U.  S. 
674;  Shiras,  J.,  1895. 

117.  When  a  Decision  by  the  Court  of  Last  Besort  in  a  State  will  not 
be  Beviewed— Tennessee.— Tlie  decision  of  the  Supreme  Court  of  the 
state  that  a  certain  exemption  applied  to  new  stock  in  tnebank,  created  and 
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issued  since  the  adoption  of  the  Constitution  of  Tennessee  of  1870,  being  in 
favor  of  the  exemption  claimed  by  the  bank,  cannot  be  reviewed  by  the 
Supreme  Court  of  the  United  States.  Bank  of  Commerce  v.  Tennessee,  for 
the  Use  of  Memphis,  161  U.  S.  134  ;  Pbckham,  J.,  1896. 


118.  When  a  Decision  by  the  Highest  Court  of  a  State  is  Final—New 
York. — In  an  action  in  the  state  courts  of  New  York  against  the  collector 
of  the  port  of  New  York,  the  health  ofBlcer  of  that  port,  and  the  owners  of 
warehouses  emploved  for  public  storage,  to  recover  damages  suffered  by  an 
importer  of  rags,  by  reason  of  their  having  been  ordered  to  the  wurehcnises 
b^  the  collector  and  disinfected  there,  and  detained  until  the  charges  for 
disinfection  and  storage  were  paid,  a  ruling  by  the  highest  court  of  the  state 
as  to  the  liability  for  storage  and  lighterage  presents  no  Federal  ques- 
tion for  review  by  this  court.  Bartlett  v.  Lochwood,  160  U.  S.  867 ;  Brown, 
J. ,  1896. 

119.  Where  it  Contains  no  Federal  Question.— The  decision  of  the  Supreme 
Court  of  Nebraska  that  the  Missouri  Pacific  Company  could  not  maintain  its 
claim  for  damages  because  its  possession  had  not  been  distributed  or  its  title 
questioned,  involved  no  Federal  question  ;  and  where  a  decision  of  a  state 
court  thus  rests  on  independent  ground,  not  involving  a  Federal  question, 
and  broad  enough  to  maintain  a  judgment,  tlie  writ  of  error  will  be  dis- 
missed by  this  court  without  considering  any  Federal  question  that  may 
also  have  been  presented.  Missouri  Pacific  Ry.  Co.  v.  Fitzgerald,  160  U.  & 
556 ;  Fuller,  C.  J.,  1896. 

120.  Where  there  has  been  no  Infkraction  of  the  Constitution.— Where 
the  questions  raised  by  the  counsel  for  the  plaintiff  are  matters  for  the 
determination  of  the  courts  of  the  state,  and  their  determination  there 
adversely  to  the  petitioner  involves  no  denial  of  due  process  of  law,  or  the 
infraction  of  any  provision  of  the  Constitution  of  the  United  States  there  is 
no  Federal  question  presented.  Lambert  v.  Barrett,  159  U.  S.  660 ;  Full£B» 
C.  J.,  1895. 

121.  For  Want  of  Jurisdiction.— In  an  action  brought  in  a  state  court 
against  a  railroad  company  for  ejecting  the  plaintiff  from  a  car.  the  defence 
was  that  a  silver  coin,  offered  by  him  in  i)ayment  of  his  fare,  was  so  abraded 
as  to  be  no  longer  legoX  tender.  The  Supreme  Court  of  the  state,  after  refer- 
ring to  the  Congressional  legislation,  held,  **  so  long  as  the  genuine  silver 
coin  is  worn  only  by  natural  abrasion,  is  not  appreciably  diminished  in 
weight,  and  retains  the  appearance  of  a  coin  duly  issued  from  the  mint,  it  is 
a  legal  tender  for  its  original  value."  The  railroad  company  set  up  no  right 
under  any  statute  in  reference  to  the  effect  of  the  reduction  in  weight  of 
silver  coin  by  natural  abrasion.  Judgment  being  ^ven  for  the  plaintiff, 
the  railroad  company  sued  out  a  writ  of  error  for  its  review.  Meld,  that 
this  court  was  without  jurisdiction.  Jersey  City  <&  Bergen  R.  Co.  t.  Morgan^ 
160  U.  S.  288 ;  Fuller,  C.  J.,  1895. 

122.  Dismissal  is  not  Peremptory  Duty. — ^When  there  is  color  for  a  motion 
to  dismiss  on  the  ground  of  want  of  jurisdiction,  and  the  claim  is  not  so 
clearly  frivolous  as  to  authorize  the  dismissal,  the  court  may  consider  and 
pass  upon  the  question  raised.  IkmgUis  v.  Wallace,  161  U.  S.  846 ;  Bhown, 
J.,  1896. 

128.  On  Questions  of  Fact.— A  plaintiff  who,  in  the  highest  court  of  a  state, 
relies  entirely  on  questions  of  fact  and  evidence,  will  not  be  heard  on  a  writ 
of  error  to  rely  on  the  unconstitutionality  of  a  state  statute,  when  he  did  not 
claim  such  right  before  judgment  in  the  state  court.  Morrison  v.  (Tafson, 
154  U.  S.  Ill ;  Gray,  J.,  1894. 

C.  Record  and  What  it  must  Show,  124r-125. 

124.  Question  not  Baised  Below. — In  order  to  brine:  a  Federal  question 
before  the  consideration  of  the  Supreme  Court  of  the  United  States,  a  point 
must  be  taken  in  the  court  below.  CNeil  v.  Vermont,  144  U.  S.  323; 
Blatchford,  J.  (Field,  Harlan,  Brewer,  JJ.,  Dist.),  1892. 
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125.  What  Beoord  Must  Show.— It  should  either  appear  from  the  record 
that  there  is  a  Federal  question  or  from  the  facts  stated  that  such  a  question 
must  have  arisen.  If  the  case  was  disposed  of  on  other  grounds  this  court 
has  no  jurisdiction.  The  averment  that  there  is  a  Federal  que8tion  is  insuffi- 
cient. If  it  is  claimed  that  a  statute  impairs  the  obligation  of  a  contract,  it 
must  appear  that  there  is  a  contract.  If  it  is  claimed  that  a  i)erson  is  de- 
prived of  his  property  without  .due  process  of  law,  it  must  appear  that  he 
owned  the  property.  New  Orleans  v.  New  Orleans  Water-Works  Co. ; 
Coneryv.  New  Orleans  Water-Works  Co.,  142  U.  S.  79;  Beown,  J.  (Harlan, 
J.,  Dist.),  1891. 

D.  What  is  a  Federal  Question,  126-170. 

126.  What  is  not  a  Federal  Question. — In  an  action  to  recover  money 
paid  for  public  land  sold  under  tax  title  which  failed,  owing  to  prior  lien  of 
the  United  States,  where  the  state  court  recognizes  the  exemption  of  the 
land  from  taxation,  the  reasoning  of  the  state  court  in  deciding  a^nst  the 
recoverv  cannot  be  availed  of  by  such  purchaser,  as  a  denial  of  an  immunity 
to  whicn  he  was  entitled,  and  a  writ  of  error  will  not  lie  to  the  state  court, 
on  the  ground  that  a  Federal  question  ia  involved.  Tyler  v.  Cass  County, 
142  U.  S.  288 ;  Fuller,  C.  J.,  1892. 

127.  Construction  of  State  Statute.— A  decision  of  the  Supreme  Court  of  a 
state  sustaining  as  valid  a  statutory  contract  of  the  state  exempting  the 
property  of  a  railway  company  from  taxation,  but  deciding  that  a  certain 
class  of  property  did  not  come  within  the  terms  of  the  exemption,  is  not  an 
impairment  of  the  contract  by  a  law  of  the  state  and  is  not  subject  to  re- 
view in  error  in  the  Supreme  Court  of  the  United  States.  St.  Paul,  Minne- 
apolis db  Manitoba  Ry.  Co.  v.  Todd  County,  142 U.  S.  282  ;  Fuller,  C.  J.,  1892. 

128.  State  Writ  of  Prohibition.— The  granting  by  the  Supreme  Court  of  a 
state  of  a  writ  of  prohibition  directed  to  an  mferior  coiurt  ordering  it  to 
abstain  from  further  proceedings  in  an  action  pending  in  it,  and  to  a  re- 
ceiver of  a  railroad  appointed  by  that  court,  directing  him  to  turn  over  the 
property  to  a  receiver  appointed  by  another  court  of  the  state,  presents  no 
Federal  question  for  the  decision  of  the  Supreme  Court.  St.  Louis,  Cape 
Girardeau  <&  Fort  Smith  Ry.  Co.  v.  Missouri  ex  rel.  Merriam,  156  U.  S.  47o ; 
Shiras,  J.,  1895. 

129.  Constitutional  Question,  as  Affected  by  the  Act  of  1891.— A 

(»8e  which  involves  a  constitutional  question  is  within  the  appellate  jurisdic- 
tion of  the  Supreme  Court,  though  the  appeal  was  taken  since  the  act  estab- 
lishing the  Circuit  Court  of  Appeals  took  effect.  Nishimura  Ekiu  v.  U.  S. 
142  U.  S.  651 ;  Gray,  J.  (Brewer,  J.,  Dist.),  1892. 

190.  Claim  Against  the  State.— The  finding  of  the  Maryland  Court  of  Ap- 
peals, that  there  was  no  fund  in  the  state  treasury  upon  which  the  comp- 
troller could  lawfully  draw  his  warrant,  because  there  had  been  no  appro- 
priation made  by  the  state  legislature  for  the  payment  of  the  commissioners 
here  claimed,  was  decisive  of  this  case,  and  involved  no  Federal  question. 
Wailes  v.  Smith,  157  U.  S.  271  ;  White,  J.,  1895. 


181.  Federal  Question  must  be  Properly  Baised.— The  objection,  hj  a 
defendant  indicted  for  forging  discharges  for  money  payable  to  a  municipal 
corporation,  raised  after  conviction,  by  motion  in  arrest  of  judgment  and  by 
exception  to  the  jurisdiction  of  the  court,  that  the  proceedings  were  in  viola- 
tion of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States, 
does  not  raise  a  Federal  question  in  a  proper  way  to  give  the  Supreme  Court 
of  the  United  States  jurisdiction  under  section  709  Rev.  Stat.,  to  review  on 
writ  of  error  a  decision  of  the  highest  court  of  a  state  against  a  title,  right, 
privilege  or  immunity  claimed  under  the  Constitution  of  the  United  States. 
Brown  V.  Massachusetts,  144  U.  S.  573  ;  Gray,  J.,  1892. 

138.  Federal  Question—How  Determined.— Wlien  the  laws  of  a  state 
create  a  tribunal  for  tlie  correction  and  equalization  of  assessments,  and 
provide  that  persons  feeling  aggrieved  by  a  valuation  may  apply  to  such 
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board  for  its  correction,  and  confer  upon  the  board  power  so  to  do,  it  is  for 
the  Supreme  Court  of  the  state  to  determine  whether  the  statute  remedy  is 
exclusive  or  whether  it  is  only  cumulative  ;  no  Federal  Question  is  raised  ^ 
its  action  in  that  respect.  Northern  Bacific  R,  Co.  v.  Patterson,  154  TJ.  S. 
130 ;  Fuller,  C.  J.,  18»4. 


188.  Deoision  in  Begard  to  Taxing  Bailoads.— A  statute  of  a  state  im- 
posed a  tax  upon  the  gross  earnings  of  railroad  companies,  to  be  paid  by 
the  lessee,  and  deducted  from  the  rent.  The  lessee  was  sued  in  equity  by  the 
lessor  for  the  rent  without  deduction  of  the  tax,  but  the  court  gave  judg- 
ment for  lessee  and  held  the  provision  for  the  payment  of  the  tax  by  the 
lessee  constitutional ;  also  that  it  was  the  duty  of  the  lessor  to  pay  the  tax ; 
that  the  lessee  having  been  compelled  by  law  to  make  the  payment  to  dis- 
charge the  obligation  of  the  lessor,  the  law  implied  a  promise  to  repay ;  and 
that  lessor  had  been  guilty  of  laches  in  having  allowed  the  lessee  to  pay 
without  raising  any  suggestion  as  to  the  constitutionality  of  the  statute. 
Held,  the  Supreme  Court  has  no  jurisdiction  to  review  the  judgment.  Rut- 
land  R,  Co,  v.  Central  Vt,  R.  Co,,  159  U.  S.  630  ;  Gray,  J.,  1895. 

184.  Ab  to  Title  to  Land  under  XT.  S.  Laws.— The  Supreme  Court  has 
jurisdiction  to  review  by  writ  of  error  a  judgment  of  the  highest  court  of 
the  State  of  Oregon,  deciding  that  a  donation  land  claim  under  the  act  of 
Congress  of  Sept.  27,  1850,  c.  76,  of  land  bounded  by  tide  water  passed  no 
title  or  right  below  high-water  mark  as  against  a  subsequent  grant  from  the 
state.    Shivdy  v.  Bowlby,  152  U.  S.  1 ;  Gray,  J.,  1894. 

185.  Sufficiency  of  Pleadings. — ^The  decision  of  the  state  court  that  the  plead- 
ings were  sufficient  to  permit  the  examination  and  determination  of  the 
case  presents  no  Federal  question.  Orand  Rapids  <St  Ind.  R,  Co,  v.  BuUar, 
159  U.  S.  87  ;  Fuller,  C.  J.,  1895. 

186.  Will  not  Beview  Construction  of  State  Court.— The  question 
whether  an  action  to  foreclose  a  lien  for  unpaid  assessments  for  street  im- 
provements in  San  Francisco  is  in  rem  or  in  personam,  is  one  upon  which 
the  decision  of  the  Supreme  Court  of  California  is  binding,  and  its  ruling 
that  a  plaintiff  who  was  no  party  to  defendant*8  suit  to  foreclose  has  a 
right  to  show  by  evidence  aliunde  the  invalidity  of  the  judgments  obtained 
by  them,  is  not  a  subject  for  review  in  the  Supreme  Court.  Wood  v.  Brady, 
150  U.  S.  18  ;  Brown,  J.,  1893. 

187.  Over  Matters  of  State  Practice.— A  public  act  of  Maryland  provided 
for  the  condemnation  of  land  for  the  use  of  a  railroad  company,  and  was  held 
by  the  Court  of  Appeals  of  that  state  to  require  notice  to  the  owner  of  the 
land  proposed  to  be  condemned,  when  properly  construed.  When  the  only 
error  was  want  of  such  notice  the  Supreme  Court  of  the  United  States  has 
no  jurisdiction.  Baltimore  Traction  Co,  v.  Baltimore  Belt  R,  Co.,  151  U.  S. 
187 ;  Fuller.  C.  J.,  1894. 

188.  "No  Federal  Question  Baised.— In  an  action  against  the  county  treas- 
urer of  a  county  in  the  State  of  Washington  and  the  sureties  on  his  official 
bonds  to  recover  money  received  by  him  officially,  rulings  of  the  state  court 
which  do  not  raise  a  Federal  question  cannot  be  reviewed  in  the  Supreme 
Court.    Ferry  v.  King  County,  141  U.  S.  668,  673  ;  Fuller,  J.,  1891. 

189.  Whether  ^'Full  Faith  and  Credit"  is  G-iven,  is  a  Federal 
Question. — The  question  whether  due  faith  and  credit  were  denied  by  one 
state  to  the  judgment  rendered  in  another  state  is  a  Federal  question,  of 
which  this  court  has  iurisdiction  on  writ  of  error.  Huntington  v.  Attrill, 
146  U.  S.  657  ;  Gray,  J.  (Fuller,  C.  J.,  Dist.),  1892. 

140.  State  Court's  Construction  of  Federal  Decree  is  Beviewable.— 
When  the  Supreme  Court  of  a  state  fails  to  give  proper  effect  to  a  decree  of 
a  circuit  court  of  the  United  States,  the  Supreme  Court  of  the  United  States 
has  jurisdiction  over  its  judgment  to  correct  the  error.  DoweU  v.  Applegate, 
153  U.  S.  827 ;  Harlan,  J.  (Field,  J.,  Dist.),  1894. 
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14 1.  Question  Arising  tuider  Act  of  Congress.— Where  the  defence  relied 
upon  arises  under  an  act  of  Congress,  thus  presenting  a  Federal  question,  the 
Supreme  Court  of  the  United  States  has  jurisdiction  to  review  it.  Boyd  v. 
NebraaJea  ex  rel.  Thayer,  143  U.  S.  185  ;  Fuller,  C.  J.  (Field,  J.,  Dist.),  1892. 

See  City  of  MinneapoUa  ▼.  Reum,  66  F.  R.  680,  684. 

142.  Question  of  Fact. — ^A  controversy  as  to  the  good  faith  of  a  transaction 
by  which  the  title  to  the  property  which  forms  the  subject  of  this  litigation 
was  transferred  to  the  plamtiJff  in  error  involves  no  Federal  question. 
Thorington  v.  Montgomery,  147  U.  S.  490 ;  Fuller,  C.  J.,  1893. 

143.  Question  of  Q^neral  Law. — Whether  a  person  holding  the  office  of 
receiver  can  be  held  responsible  for  the  acts  of  his  predecessor  in  the  same 
office  is  not  a  Federal  question,  but  a  question  of  general  law.  McNtdta  v. 
Lockridge,  141  U.  S.  327  ;  Brown,  J.,  1891. 

144.  Construction  of  State  Statute— Virginia. —The  decision  of  the  highest 
court  of  the  State  of  Virginia,  that  it  was  competent,  under  an  indictment 
for  murder  simply,  to  try  and  convict  a  person  of  murder  in  the  first  degree 
if  the  homicide  was  peroetrated  in  the  commission  of  or  attempt  to  commit 
robbery,  presents  no  Federal  question.  In  re  Bobertson,  Petitioner^  156  U.  S. 
183 ;  Fuller,  C.  J. ,  1895. 

145.  Q-round  not  Involving  Federal  Question.— When  a  record  presents 
no  Federal  question  properly  raised  and  the  judgment  of  the  Supreme  Court 
of  a  state  rests  upon  an  independent  ground  not  involving  a  Federal  ques- 
tion, the  writ  of  error  will  be  dismissed.  Haley  v.  Breeze,  144  U.  S.  130 ; 
Fuller,  C.  J.,  1892. 

140.  G-rounds  not  Involving  a  Federal  Question.— When  a  state  court  in 
rendering  a  judgment  decides  a  Federal  question  but  also  renders  that  judg- 
ment on  another  ground  not  involving  a  Federal  question,  the  Supreme  Court 
of  the  United  States  will  not  assume  jurisdiction.  Hammond  v.  Connecticut 
Mutual  L,  Ins.  Co. ;  Hammond  v.  Gordon,  150  U.  S.  633 ;  Fuller,  C.  J., 
1893. 

147.  On  Question  of  Bepugnancy  of  State  Constitution.— Under  Rev. 
Stat. ,  §  709,  the  Supreme  Court  has  jurisdiction  by  writ  of  error  over  the  final 
judgment  in  any  suit  in  the  highest  court  of  a  state,  when  the  validity  of  a 
statute  of  the  state  is  drawn  in  (question  on  the  ground  of  repugnancy  to  the 
Constitution  and  laws  of  the  United  States,  and  that  tlie  decision  is  in  favor 
of  its  validity  ;  and  it  includes  a  case  when  the  judgment  to  be  reviewed  has 
been  rendered  in  a  proceeding  for  mandamus.  McPheraon  v.  Blacker,  146 
U.  S.  1 ;  Fuller,  C.  J.,  1892. 

148.  A  Question  as  to  Municipal  Bonds. — Where  a  state  court  refused  to 
acquiesce  in  the  decision  of  a  circuit  court  as  to  the  liability  of  a  town  upon 
bonds,  decided  in  another  case  between  other  parties,  a  Federal  question  was 
not  raised.  Winona  <fc  St.  Peter  R.  Co.  v.  Plainview ;  Winona  <fc  St.  Peter 
R  Co.  V.  Elgin,  143  U.  S.  371 ;  Blatchford,  J.,  1892. 

See  Bushoell  v.  M.  S.  Co.,  148  U.  S.  660 ;  Loeber  v.  Schroeder,  149  U.  S.  686 ;  Loeber  ▼. 
Schroeder,  76  Md.  862. 

149.  Municipal  Contract.— No  Federal  question  is  involved  when  the  Supreme 
Court  of  a  state  decides  that  a  municipal  corporation  within  the  state  had  no 
power,  under  the  constitution  and  laws  of  the  state,  to  make  the  contract 
sued  upon.  Missouri  ex  rel.  the  Qnincy,  Missouri  <Sb  Pac.  B.  Co.  v.  Har- 
ris, 144  U.  S.  210;  Fuller,  C.  J.,  1892. 

See  Citizens'  St.  R.  Co.  v.  City  Ry.  Co.,  66  F.  R.  751. 

150.  Federal  Question  Involved.— It  is  not  necessary  that  the  Federal 
(question  appear  affirmatively  on  the  record  or  in  the  opinion,  if  the  adjudica- 
tion of  such  question  was  necessarily  involved  in  the  disposition  of  the  case 
by  the  state  court.  Kaukauna  V^ater  Power  Co.  v.  Oreen  Bay  db  Miss. 
Canal  Co.,  142  U.  S.  254  ;  Brown,  J.  (Harlan,  J.,  Dist.),  1891. 

Plaintiff's  cause  of  action  must  show  that  he  relies  on  some  Federal  question,  as  a  mere  sug- 

ritlon  in  the  bill  to  that  effect  cannot  give  Jurisdiction.    Pacific  Oas  Imp.  Co.  v.  Ellert,  M 
R.  480. 
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151.  Federal  Question  not  Baised.— Where  the  state  court  decided  that 
the  verdict  of  the  jury  was  to  be  considered  as  rendered  upon  the  second 
count  of  the  complaint,  which  did  not  necessarily  involve  the  only  Federal 
question  raised  at  the  trial,  this  court  is  without  jurisdiction  and  a  Federal 
question  is  not  involved.  Delaware  City,  Salem  dt  PhUa,  Steamboat  Nav.  Co, 
V.  Reybold,  142  U.  S.  686 ;  Lahar,  J.,  1892. 

See  EustlB  ▼.  BoUes,  160  U.  8.  861 ;  Hammond  ▼.  Conn.  M.  L.  Ins.  Co.,  160  U.  S.  088  ;  Connectknit 
A  N.  Y.  Ry.  Co.  v.  Woodruff,  162  U.  S.  68B ;  UiUer  v.  Anderson,  150  U.  S.  184. 

152.  Fraud,  not  a  Federal  Question.— The  issue  as  to  wliether  one  of  two 
grants  in  California,  each  made  under  a  Mexican  grant,  and  each  under  a 
patent  from  the  United  States,  was  forged  or  obtained  by  fraud  does  not  in- 
volve a  denial  of  a  right  set  up  under  a  treaty  or  statute,  nor  does  it 

§  resent  a  Federal  question.     Calif ortiia  Powder  Works  v.  Davis,  151  U.  S. 
89 ;  Fuller,  C.  J.,  1894. 

158.  Littoral  Bights. — If  the  establishment  of  harbor  lines  by  commissioners 
is  in  violation  of  the  laws  of  the  United  States  their  vindication  may  be  left 
to  the  general  government,  and  if  the  decision  of  a  state  court  sustaining 
the  riglits  of  the  commissioners  was  not  against  any  right  of  a  littoral 
owner  arising  under  a  statute  of  the  United  Stat'es,  no  Federal  question  is 
raised.  Yesler  v.  Washington  Harbor  Line  Commissioners,  146  17.  S.  646 ; 
Fuller,  C.  J.,  1892. 

154.  Under  the  Rev.  Stat.,  §  709—"  Immunity  Claim."— An  adverse 

judgment  of  a  state  court  upon  the  claim  of  a  receiver  appointed  by  a 
Federal  court,  of  imniunity  from  suit  without  the  previous  leave  of  such 
court,  is  subject  to  review  oy  the  Supreme  Court  under  Rev.  Stat.,  §  709,  au- 
thorizing the  Supreme  Court  to  review  the  final  judgment  of  a  state  court 
where  any  immimity  is  claimed  under  anv  authority  exercised  under  the 
United  States,  and  the  decision  is  against  the  immimity  claim.  McNulta  v. 
Lochridge,  141  U.  S.  327;  Brown,  J.,  1891. 

155.  Construction  of  Constitution  of  U.  8.— When  it  appears  that  some 
title,  right,  privilege  or  immunity,  on  which  the  recovery  depends,  will  be 
defeated  by  one  construction  of  the  Constitution  or  a  law  of  the  United 
States,  or  sustained  by  the  opposite  construction,  the  case  is  one  arising 
\mder  the  Constitution  or  laws  of  the  United  States.  Cooke  v.  Avery,  147 
U.  S.  375 ;  Fuller,  C.  J.,  1893. 

156.  Statutory  Construction. — The  decision  of  the  highest  court  of  a  state 
that  the  grantor  of  a  portion  of  the  ground  of  a  mining  claim  is  estopped 
on  general  principles  of  law  and  by  the  statutes  of  the  state  from  claimmg 
priority  of  title  to  a  space  of  vein-intersection  within  the  granted  premises, 
oy  reason  of  his  locating  the  portion  retained  by  himself  before  a  location 
of  the  granted  portion  by  his  grantee,  presents  no  Federal  question.  OiUis 
V.  Stanchfleld,  159  U.  S.  658 ;  Fuller,  C.  J.,  1895. 

157.  No  Federal  Question. — ^When  an  attorney  collected  money  from  the 
United  States  Treasury  for  a  client,  and  refused  to  pay  it  over  because  the 
Secretary  of  the  Treasury  had  reopened  the  case,  and  a  state  court  decided 
that  he  could  not  deny  his  client's  title,  and  the  defendant  assigned  as  error 
that  he  was  so  estopped,  no  Federal  question  is  involved,  and  a  writ  of  error 
will  be  dismissed.    Sherman  v.  Orinnell,  144  U.  S.  198  ;  Fuller,  C.  J.,  1892, 

158.  Estoppel,  no  Federal  Question. — The  decision  of  a  state  court  in  a 
suit  brought  by  the  state  to  establish  its  title  to  lands  within  the  state, 
claimed  and  occupied  by  a  railroad  company,  that  the  state  is  estopped  by 
its  acts,  conduct,  silence,  and  acquiescence  from  setting  up  such  claim,  pre- 
sents no  Federal  question.  Michigan  v.  Flint  cfc  Pire  Marquette  /?.  Co.,  153 
U.  S.  863 ;  Fuller.  C.  J.,  1894. 

159.  Construction  of  State  Statute. — The  decision  by  the  highest  court  of 
a  state,  that  tlie  conveyance  by  a  corporation,  existing  under  the  laws  of  the 
state  to  an  individual,  his  heirs,  etc.,  of  **  all  the  property  of  said  company 
consisting  of  the  charter  and  its  amendments  and  franchises,*^  and  other 
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property  enumerated  passed  to  him  only  a  life  estate  in  the  franchises  of  the 
corporation,  and  that  these  did  not  pass  to  the  heirs,  presents  no  Federal 
question,  but  only  one  as  to  the  authority  ^ven  by  statute  to  a  corporation 
to  dispose  of  its  franchises.  SneU  v.  Chicago,  152  U.  S.  191 ;  Brewer,  J., 
1894. 

160.  Construction  of  State  Statute— -Csklifomia.— The  Supreme  Court  of  Cali- 
fornia decided  that  a  person  should  be  punished  under  a  statute  as  it  existed 
at  the  time  tlie  crime  was  committed,  rather  than  under  a  subsequent  amend- 
ment, such  amendment  having  been  decided  to  be  contrary  to  the  United 
States  Constitution.  Hdd,  such  decision  is  final  and  the  appeal  involves  no 
Federal  question.  McNulty  v.  California,  149  U.  S.  645 ;  Fuller,  C.  J.,  1893 ; 
Vincent  v.  Califomiaj  149  U.  S.  64S. 

161.  Authority  of  Gk>vemor  of  State.— A  judgment  of  a  state  court  upon 
the  question  whether  bonds  of  the  state  were  sold  by  the  governor  of  the 
state  within  the  authority  vested  in  him  by  the  statute  of  the  state  under 
which  they  were  issued,  involves  no  Federal  question.  Sage  v.  Louisiana 
Board  of  Liquidation,  144  U.  S.  647 ;  Field,  J.,  1892. 

162.  Construction  of  Statute  not  Heviewable.— The  highest  court  in 
Kentucky  decided  that  the  laws  of  the  State  of  Ohio  pemut  an  insolvent 
debtor  to  prefer  a  creditor.  A  party  to  the  suit  contesting  the  preference,  failed 
to  plead  the  construction  given  the  Ohio  statutes  by  the  courts  of  that  state, 
or  in  any  of  the  authorized  ways  to  prove  the  law  of  Ohio  on  this  question. 
Held,  when  the  validity  of  a  statute  of  another  state  is  not  drawn  in  Ques- 
tion in  the  courts  of  another  state,  but  only  its  construction,  no  Feaeral 

Question  arises.    Lloyd  v.  Matthews,  155  U.  S.  222 ;  Filler,  C.  J.  (Harlan, 
.,  Dist.),  1894. 

163.  Question  which  does  not  Violate  the  U.  S.  Constitution.—In 
New  York,  the  committal  to  prison  of  a  person  convicted  of  crime,  without 
giving  him  an  opportunity,  pending  an  appeal,  to  furnish  bail,  is  in  con- 
formity with  the  laws  of  that  state  when  no  certificate  is  furnished  by  the 
judge  who  presided  at  the  trial  or  by  a  justice  of  the  Supreme  Court  of  the 
state,  that,  m  his  opinion,  there  is  reasonable  doubt  whether  the  judgment 
should  stand;  and  such  committal  under  such  circumstances  violates  no 

Provision  of  the  Constitution  of  the  United  States.    McKane  v.  Durston,  158 
r.  S.  684 ;  Harlan,  J.,  1894. 

164.  What  Necessary  to  Give,  upon  Constitutional  Question.— In 
order  to  give  the  Supreme  Court  jurisdiction  under  the  act  of  March  8, 1891, 
c.  517,  §  5,  upon  the  ground  that  the  case  involves  the  construction  or  appli- 
cation of  the  Constitution  of  the  United  States,  a  construction  or  application 
of  the  Constitution  must  have  been  expressed  or  requested  in  the  Circuit 
Court.    Cornell  v.  Oreen,  163  U.  S.  75  ;  Gray,  J.,  1896. 

165.  What  did  not  Baise  a  Federal  Question.—After  the  adoption  of 
article  238  of  the  constitution  of  Louisiana,  declaring  certain  designated  state 
bonds  void,  the  treasurer  of  that  state  fraudulently  put  them  into  circula- 
tion and  absconded.  Payment  having  been  refused  oy  the  state  to  an  inno- 
cent holder  of  such  a  bond  which  he  had  purchased  for  value,  held,  in  a  suit 
brought  by  him  to  recover  back  the  purcnase  money,  that  such  refusal  by 
the  state  raised  no  Federal  question.  Bier  v.  McOehee,  148  U.  S.  137 ; 
Brown,  J.,  1898. 

166.  What  was  not  a  Federal  Question.— In  deciding  against  plaintiff  in 
error  that  by  reason  of  the  process  of  garnishment  in  attachment  against  the 
Missouri  Pacific  Company,  in  the  action  removed  to  the  Circuit  Com-t  from 
the  state  court,  the  Circuit  Court  acquired  exclusive  jurisdiction  over  the 
moneys  due  the  Construction  Company  from  the  Pacific  Company,  the  Su- 
preme Court  of  Nebraska  did  not  pass  upon  a  Federal  question  or  furnish 
ground  for  the  interposition  of  this  court.  Missouri  Pacific  Ry,  Co,  v.  Fitz- 
gerald, 160  U.  S.  556 ;  Fuller,  C.  J.,  1896. 

167.  One  Determined  by  the  Constitution  and  Laws  of  the  United 
States. — Certain  bonds  were  issued,  purporting  to  be  payable  **  in  gold  coin 
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of  the  United  States  of  America/*  with  coupons  payable  **  in  currency  of  the 
United  States.**  Heldf  that  the  inquiry  as  to  the  medium  in  which  the  bonds 
were  payable,  and,  if  in  gold  coin,  the  effect  thereof,  involved  the  right  to 
enforce  a  contract  according  to  the  meaning  of  its  terms  as  determined  by 
the  Constitution  and  laws  of  the  United  States,  interpreted  by  the  tribun^ 
of  last  resort,  and  therefore  raised  (questions  of  Federal  right  and  gave  the 
Supreme  Court  of  tlie  United  States  jurisdiction.  Woodruff  v.  Mississippi, 
163  U.  S.  291 ;  Fuller,  C.  J.  (Peckham,  Brewer,  and  White,  JJ.,  Dist.), 
1896. 

168.  29*0  Federal  Question  InTolved.— The  Seneca  Nation,  by  treaty  and 
conveyance,  conveyed  away  a  certain  tract  of  land.  In  an  action  to  recover 
the  same,  the  Supreme  Court  of  New  York  gave  judgment  for  defendant, 
which  judgment  was  sustained  by  the  Court  of  Appeals  on  two  grounds  : 
(1 )  That  the  grant  was  a  valid  transaction,  not  in  contravention  of  the  Con- 
stitution of  the  United  States,  and  (2)  that  the  right  of  recovery  under  the 
New  York  act  of  1845  was  barred  by  tlie  statute  of  limitations.  Held,  that 
as  the  judgment  could  be  maintained  upon  the  second  ground,  which  in- 
volved no  federal  question,  the  Supreme  Court  of  the  Umted  States  had  no 
jurisdiction.    Seneca  Nation  v.  Christy,  162  U.  S.  883 ;  Fuller,  C.  J.,  1896. 

169.  Upon  a  Pure  Question  of  Fact.—Tlie  Supreme  Court  has  no  jurisdic- 
tion to  revise  the  decision  of  the  liighest  court  of  a  state  in  an  action  at  law 
upon  a  pure  question  of  fact — as  to  whether  a  woman  divorced  by  a  decree 
which  did  not  bind  her  is  estopped  by  her  conduct  to  claim  the  rights  of  a 
widow — ^as  a  Federal  question  is  not  presented.  Israel  v.  Arthur,  158  U.  S. 
855  ;  Fuller,  C.  J.,  1894. 

170.  Officer  of  the  U.  S.  Sued  in  Trespass  to  Try  Title.— When  an  officer 
of  the  United  States,  in  possession  under  their  authority  of  real  estate  claimed 
by  them,  is  sued  in  a  state  court  in  trespass  to  tr^  title  to  real  estate  and 
sets  up  that  claim  and  that  authority  as  a  defence  m  the  action,  an  adverse 
judgment  in  the  highest  court  of  the  state  draws  in  question  the  validity 
of  an  authority  exercised  under  the  United  States,  and  gives  this  court  juris- 
diction to  review  that  decision  on  vvrit  of  error.  Stanley  v.  SchvxUby,  147 
U.  S.  508  ;  Fuller,  C.  J.  (Field,  J.,  Dist.),  1893. 

E.  Decision  op,  Must  be  Adverse,  171-173. 

171.  Raised  in  Bankruptcy  Proceedings.— The  Supreme  Court  will  review 
an  appeal  from  a  state  court,  where  the  necessary  effect  of  the  decree  was 
to  pass  adversely  on  an  immunity  under  proceedings  in  bankruptcy,  claimed 
in  pleadings  and  proof,  although  neither  the  opinion  of  the  court  nor  its 
certificate  show  that  a  Federal  question  was  formally  passed  upon.  Bt^  v. 
Colehour,  146  U.  S.  153 ;  Harlan,  J.,  1892. 

172.  Where  it  was  Against  the  Validity  of  an  Authority  of  TT.  S.~ 
Where  the  judgment  of  the  highest  court  in  a  state  against  tne  validity  of 
an  authority  set  up  under  the  United  States,  necessarily  involves  the  deci- 
sion of  a  question  of  law,  it  is  reviewable  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error,  whether  the  question  depends  upon  the  Con- 
stitution, laws,  or  treaties  of  the  United  States,  or  upon  the  local  law,  or  upon 
principles  of  general  jurisprudence.  Stanley  v.  Scfitcalby,  162  U.  S,  1^  ; 
Gray,  J.,  1896. 

173.  Appeals  must  First  Go  to  Supreme  Court  of  State.— When  the 
highest  court  of  a  state,  upon  a  first  appeal,  decides  a  Federal  question 
against  the  appellant,  and  remands  the  case  for  further  proceedings  accord- 
ing to  law,  and  upon  further  hearing  the  inferior  court  of  the  state  rendezs 
final  judgment  against  him,  he  cannot  have  that  judgment  reviewed  by  the 
Supreme  Court  of  the  United  States  by  writ  of  error,  without  first  appealing 
from  it  to  the  highest  court  of  the  state,  although  that  court  declines  upon 
a  second  appeal  to  reconsider  any  question  of  law  decided  upon  the  first  ap- 
peal. Gh'eat  Western  Telegraph  Company  v.  Bumhamt  162  U.  S.  839 ;  Gray, 
J..  1896. 
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5.  Certificate  op  Division,  174-176. 

174.  When  Considered. — Where  division  in  a  Circuit  Court  arises  on 
motion  for  a  new  trial,  the  judges  differing  as  to  the  jurisdiction  of  the  court 
under  an  act  of  Congreas  upon  the  facts  presented,  the  Supreme  Court  of  the 
United  States  will  consider  it,  regardless  of  irrelevant  matter  in  the  certifi- 
cate.    U.  8.  V.  Thomas,  151  U.  S.  577  ;  Field,  J.,  1894. 

175.  Quonun— Proper  CertifLoate. — A  certificate  of  questions  of  law,  con- 
cerning which  a  circuit  court  of  appeals  desires  the  instruction  of  the  Supreme 
Court  of  the  United  States  for  their  proper  decision,  is  irregular  when  a 
quorum  of  its  members  does  not  sit  in  the  case ;  and  such  certificate  does 
not  comply  with  rule  37  of  the  Supreme  Court  of  the  United  States  where 
it  does  not  contain  a  proper  statement  of  the  facts  on  which  the  questions 
of  law  arise.  Cmdnnati,  Hamilton  and  Dayton  R,  Co.  v.  McKeen,  149  U.  S. 
259 ;  Fuller,  C.  J.,  1893. 

6.  What  Questions  Raised,  and  Hearing,  17&-186. 

176.  Can  Consider  only  Federal  Questions. — Cases  which  have  been  set- 
tled in  a  way  not  involving  a  Federal  question  have  no  ground  for  appeal  to 
the  Supreme  Court  and  will  not  be  heard.  Union  Natl,  Bank  v.  Louisville^ 
New  Albany  <fc  Chic.  Ry,,  163  U.  S.  329  ;  Brewer,  J.,  1896. 

177.  Limited  to  the  Case  in  Hand. — The  Supreme  Court  has  no  jurisdiction 
on  appeal  from  dismissal  of  a  petition  for  habeas  corpus^  to  inquire  into  juris- 
diction in  a  prior  case»  in  w^hich  was  issued  the  injunction  for  the  viola- 
tion of  which  the  petitioner  was  imprisoned.  In  re  Lennon,  150  U.  S.  393 ; 
Fuller,  C.  J.,  1893. 

178.  Beviews  only  Questions  of  Law.— An  appeal  brings  up  both  the  law 
and  facts,  while  a  writ  of  error  only  brings  up  questions  of  law  for  review. 
The  appellate  jurisdiction  of  the  Supreme  Court  to  review  final  decisions  is 
by  writ  of  error,  and  therefore  only  questions  of  law  are  subject  to  review 
by  this  court.    Dower  v.  Richards,  151  U.  S.  658;  Gray,  J.,  1894. 

179.  Findings  of  the  Land  Offioe.— In  a  suit  to  invalidate  a  patent  of  land 
by  reason  of  misconduct  on  the  part  of  the  officials  in  a  cont^t  case  in  the 
I^nd  Office,  a  complete  record  of  their  proceedings  is  admissible  in  evidence ; 
and,  in  the  absence  of  fraud,the  findings  and  decisions  of  the  Land  Office  can- 
not be  reviewed  as  to  facts  involved.  Carrv.  Fife,  156 U.  S.  494 ;  Shiras,  J., 
1895. 

180.  Questions  of  Law  only  .-—When  a  record  shows  that  the  case  was  tried 
below  by  the  court  without  a  jury,  but  only  a  general  finding  was  made,  this 
court  must  accept  that  finding  as  conclusive,  and  limit  its  inquiry  to  the  suffi- 
ciency of  the  complaint  and  of  the  rulings,  if  any  be  preserved,  on  questions 
of  law  arising  during  the  trial.  Lehnen  v.  Dickson,  148  U.  S.  71 ;  Brewer, 
J.,  1893. 

National  Bank  of  Commerce  v.  First  Kat.  Bk.,  61  F.  R.  810 ;  Citizens*  Bank  of  Wichita  v.  Far- 
veil,  88  F.  R.  120 ;  Adkins  v.  Sloani^,  60  F.  R.  846  ;  Mercantile  Trust  Co.  ▼.  Wood  et  al.,  60  F.  R. 
MB ;  Bowden  ▼.  Bumham,  60  F.  R.  7M ;  Walker  v.  Miller,  59  F.  R.  870. 

181.  Question  not  Baised  below.— The  objection  that  the  leoord  of  pro- 
ceedings in  a  court  of  record  offered  in  evidence  should  not  be  received  in 
evidence  on  the  ground  that  the  transcript  was  incomplete,  or  was  improp- 
erly authenticated,  should  be  raised  in  the  court  below,  and  if  not  raised 
there  cannot  be  taken  in  the  Supreme  Court  for  the  first  time.  Carpenter 
V.  Strange,  141  U.  S.  87 ;  Fuller,  C.  J.,  li  91. 

188.  Taxable  Interest  of  a  Railroad  in  Certain  Lands  does  not 
Present  a  Federal  Question.— The  nature  of  the  taxable  interest  of  a 
railroad  company  in  public  lands  included  in  the  land  grant  acts  of  1862  and 
1864,  and,  with  the  assent  of  Congress,  subject  to  taxation  by  the  state  in 
which  they  are  situated,  does  not  present  a  Federal  question.  Central  Paciflo 
Railroad  v.  Nevada,  163  U.  S.  512 ;  Brown,  J.,  1896. 
See  diasenting  opinion  by  FnsLD,  J. 
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188.  Fonner  Adjudioation  ia  not  a  Federal  Question.— A  decision  bj 
the  highest  court  of  a  state  that  a  former  judgment  of  the  same  court  in  the 
same  case  between  the  same  parties  upon  a  demurrer  was  res  jtudicata  in 
that  action  as  to  the  rights  of  the  parties,  presents  no  Federal  question  for 
the  consideration  of  the  Supreme  Court,  and  is  broad  enough  to  maintain 
the  judgment,  and  this  court  is  therefore  without  jurisdiction.  Northern 
Pac.  E,  Co,  V.  Ellis,  144  U.  S.  458 ;  Fuller,  C.  J.,  1892. 

184.  Mere  Question  of  Error  is  not  Jurisdictional.— A  pleading  pre- 
senting only  a  question  of  error  in  a  judgment  of  a  state  court  does  not  go  to 
the  jurisdiction.  Oriswold  v.  Hazard^  141  U.  S.  260-;  Harlan,  J.  (Brown,  J., 
Dist.),  1891. 

185.  Findings  of  Fact  not  Reviewed  in  Supreme  Ck>urt.— A  railroad 
company,  Deing  assessed  for  taxation,  claimed  that  the  assessment  covered 
franchises  derived  from  tlie  United  States  as  well  as  from  the  state,  but  the 
findings  of  fact  of  the  trial  court  were  to  the  contrary,  and  the  Supreme 
Court  of  the  State  of  California  treated  the  findings  as  conclusive.  Held,  no 
error.  Central  Pacific  Railroad  v.  California,  16a  U.  S.  91 ;  Fuller,  C.  J., 
1896. 

186.  State  of  Facts  Involving  no  Federal  Question.— In  an  action 
brought  in  a  state  court,  by  a  corporation  against  a  subscriber  to  re- 
cover an  assessment  thereon  under  an  order  of  assessment  made  bv  a  court 
of  another  state  upon  all  the  stockholders,  in  a  proceeding  of  which  he  had 
no  notice,  a  judgment  of  the  highest  court  of  the  state  tor  the  defendant, 
upon  the  ground  that  by  its  construction  of  a  general  statute  of  limitations 
of  the  state  the  cause  of  action  accrued  against  him  at  the  date  of  his  con- 
tract of  subscription,  and  not  at  the  date  or  the  order  of  assessment,  involves 
no  Federal  question,  and  hence  is  not  reviewable  by  this  court  on  writ  of 
error.  Great  Western  Telegraph  Company  v.  Purdy,  162  U.  S.  829 ;  Gray, 
J.,  1896. 

7.  The  Record,  187-195. 

187.  The  Court  may  Demand  the  Whole  Record.— When  the  Circuit  Court 
of  Appeals  has  certified  a  case  to  the  Supreme  Court,  the  latter  may,  at  its 
option,  require  the  whole  record  and  cause  to  be  sent  up.  Farmers  it  Mer- 
chants' State  Bank  v.  Armstrong,  6  U.  S.  App.  4  (6th  Cir.);  Brown,  J.,  1891. 

188.  The  Beoord  Presumed  True  as  against  Affidavit.— The  record  re- 
cited "  now  come  the  parties  herein  by  their  attorneys,"  etc.  In  a  motion 
to  set  aside  the  judgment,  plaintiff's  attorney  filed  an  affidavit  that  he  had 
no  notice  that  the  case  stood  for  trial.  Held,  the  recital  of  the  record  is  to 
be  regarded  as  true  as  against  an  affidavit,  and  the  affidavit  filed  for  use  in 
the  motion  is  not  a  part  of  the  record  and  onlv  becomes  such  bv  being  incor- 

)rated  in  a  bill  of  exceptions.    Evans  v.  Steltnisch,  149  U.  S.  605 ;  Brewer, 
1893. 
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189.  Decision  Refused  on  Meagre  Hecord.— In  a  suit  in  eaiiity  for  the 
foreclosure  of  a  railroad  mortgage  this  court  held,  on  appeal  by  the  pur- 
chaser at  the  foreclosure  sale  from  a  decree  declaring  the  claim  of  an  inter- 
vener to  be  a  lien  uix)n  the  property,  that  the  record  was  too  meagre  for  it  to 
determine  whether  there  was  any  error  in  the  decree.  Kneeland  v.  Xuee, 
141  U.  S.  437 ;  Brewer,  J.,  1891. 

190.  Record  must  Contain  Facts  and  Law. — Judgments  in  a  district  or 
circuit  court  of  the  United  States  in  cases  brought  under  the  act  of  March 
3,  1887,  c.  359,  24  Stat.  505,  are  not  required  to  be  brought  hei'e  for  revision 
by  ap|>eal  only,  but  may  be  brought  by  writ  of  error ;  but  they  will  be  re-exam- 
ined in  the  Supreme  Court  only  when  the  record  contains  a  specific  iinding 
of  facts  with  the  conclusions  of  law  thereon.  Chase  v.  U.  S^.,  155  U.  S.  489  ; 
Harlan,  J.,  1894. 

191.  When  the  Question  of  Jurisdiction  Sufficiently  Certified  by. — 

Where  the  record  shows  that  tlie  only  matter  tried  and  decided  in  the  Cir- 
cuit Court  was  a  demurrer  to  a  plea  to  the  jurisdiction,  and  the  iietition  upon 
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which  the  writ  of  error  was  allowed  asked  only  for  the  review  of  the  judg- 
ment that  the  court  had  no  jurisdiction  of  the  action,  the  question  of  juris- 
diction alone  is  sufficiently  certified  to  this  court  as  required  by  the  act  of 
March  8,  1891,  c.  517,  §5.  Interior  Construction  and  Improvement  Co.  v. 
Gibneyy  160  U.  S.  217  ;  Gray,  J.,  1895. 

192.  Judgment  not  Bendered  on  Defeotive  Becords.— Findings  of  fact 
in  an  action  brought  to  recover  duties  on  importations  paid  under  pro- 
test, which  do  not  show  what  the  collector  charged,  nor  sufficiently  de- 
scribe the  articles  imported,  and  a  record  which  fails  to  show  under  what 
provisions  of  the  tariff  act  the  parties  claimed  respectively,  leave  this  court 
unable  to  direct  judgment  for  either  party.  SaltonstdU  v.  BirttoeU,  150 
U.  S.  417 ;  Fuu^R,  C.  J.,  1893. 

193.  If  Defloient  the  Matter  may  be  Beviewed  on  Appeal.— When 
the  record  fails  to  set  forth  the  substanC/e  of  an  answer,  the  matter  will  be 
reviewed  on  appeal,  if  the  witness  testifies  in  person  and  the  question  is  so 
framed  as  to  admit  of  an  answer  favorable  to  the  party  producing  him. 
Buckstaff  V.  RusseUy  151  U.  S.  626 ;  Harlan,  J.,  1894. 

195.  Must  Show  that  a  Federal  Question  was  Involved.— In  order  to 
give  the  Supreme  Court  jurisdiction  over  a  judgment  of  a  state  court  by  writ 
of  error,  it  must  appeal*  by  the  record  that  a  Federal  question  was  raised.  If 
it  appear  that  besiaes  the  Federal  question  the  case  was  decided  on  grounds 
broad  enough  in  themselves  to  sustain  the  judgment  without  reference  to 
the  Federal  question  the  Supreme  Court  will  not  entertain  jurisdiction. 
Connecticut  ex  reL  N.  Y.  <fc  New  Eng.  R,  Co,  v.  Woodruff,  153  U.  S.  689 ; 
Fuller,  C.  J.,  1894. 

8.  Practice,  196-229. 

196.  Payment  Destroys  the  Issue.— The  payment,  whether  voluntary  or 
compulsory,  of  a  tax,  to  prevent  the  payment  of  which  a  bill  in  equity  has 
been  filed,  leaves  no  issue  for  the  court  to  pass  upon  in  that  case.  Singer 
Mfg.  Co.  V.  Wright,  141  U.  S.  696 ;  Field,  J.,  1891. 

197.  Error  on  Docket. — The  Supreme  Court  Ls  without  jurisdiction  to  enter 
a  consent  decree  at  one  term  in  a  cause  finally  determined  in  a  preceding 
i;erm,  and  improperly  retained  upon  the  docket  at  the  present  term.  Vir- 
ginia V.  Tennessee,  158  U.  S.  267 ;  Fuller,  C.  J.,  1895. 

198.  Amending  the  Return. — A  decree  in  chancery  in  a  circuit  coiui;  having 
been  brought  up  by  writ  of  error  instead  of  appeal,  the  defendant  in  error 
consented  to  the  dismissal  of  the  writ,  and  the  court  announced  that  if  an 
appeal  were  seasonably  taken  the  transcript  of  the  record  in  the  cause  might 
be  filed  as  part  of  the  return.  Williains  v.  Passumpsic  Savings  Bank,  141  U.  S. 
249 ;  Fuller,  C.  J.,  1891. 

199.  Necessitv  of  a  CertlfLoate  fi:om  Court  Below.— Under  the  Judiciary 
Act  of  March  3, 1891,  c.  517,  26  Stat.  826,  827,  when  an  appeal  or  writ  of  error 
is  taken  from  a  district  court  or  a  circuit  court  in  which  the  jurisdiction  of 
the  court  alone  is  in  issue,  a  certificate  from  the  court  below  of  the  question 
of  jurisdiction  to  be  decided  is  an  absolute  prerequisite  for  the  exercise 
of  jurisdiction  in  the  Supreme  Court.  Maynard  v.  Hecht,  151  U.  S.  824; 
Fuller,  C.  J.,  1894;  Moran  v.  Hagerman,  151  U.  S.  329;  Fuller,  C.  J., 
1894. 

200.  What  is  Sufficient  Certifloate.— The  court  below,  in  its  order  granting 
the  appeal,  said  :  **This  appeal  is  panted  solely  upon  the  Question  of  juris- 
diction," and  made  further  provisions  for  determining  what  paiis  of  the 
record  should  be  certified  to  this  court  under  the  appeal,  under  which  it 
subsequently  directed  the  portions  of  the  record  to  be  certified  to  this  court, 
and  the  record  was  prepared  accordingly.  Held,  that  this  was  a  sufficient 
certificate  of  a  question  of  jurisdiction  imder  the  Judiciary  Act  of  March  8, 
1891,  c.  517,  26  Stat.  826,  827.  Shields  v.  Coleman,  157  U.  S.  168;  Brewer, 
J.,  1895. 
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201.  Writ  of  ErroTy  Application  for— How  Made.— Tlie  Supreme  Court 
will  not  entertain  applications  for  a  writ  of  error  except  at  the  request  of  one 
of  the  members  of  the  court,  concurred  in  by  his  associates.  In  re  Robert- 
son,  Petitioner,  156  U.  S.  183 ;  Fuller,  C.  J.,  1895. 

202.  Ma7  Issue  Certiorari  to  Lower  Courts.— In  every  case  within  its 
appellate  jurisdiction,  the  Circuit  Court  of  Appeals  ma^  certify  to  the 
Supreme  Court  any  proposition  of  law  upon  which  it  desires  instruction ; 
so  the  Supreme  Court  may  direct  by  certiorari  any  case  to  be  certified, 
whether  or  not  its  advice  is  requested,  except  those  which  may  be  brought 
up  by  appeal  or  writ  of  error,  section  6,  act  of  March  3,  1891,  establishing 
the  Circuit  Court  of  Appeals,  26  Stat.  828,  c.  517.  Imu  Ow  Bew  v.  U.  S.,  144 
U.  S.  47 ;  Fuller,  C.  J.,  1892. 

208.  Certifloation  of  (Question  of  Law— When  Neoessarv.— Where  an  ap- 
peal or  writ  of  error  is  taken  from  a  circuit  court  in  which  the  jurisdiction 
of  the  court  alone  is  in  issue,  a  certificate  from  the  Circuit  Court  certifying 
the  question  of  its  jurisdiction  is  an  absolute  prerequisite  for  the  exercise  of 
jurisdiction  in  the  Supreme  Court.  Davis  <fe  liankin  Building  <fc  Mfg.  Co.  v. 
Barber,  157  U.  S.  673 ;  Fuller,  C.  J.,  1895. 

204.  Function  of  the  Certifloation.- In  order  to  give  the  Supreme  Court 
jurisdiction,  under  the  sixth  section  of  the  Judiciary  Act  of  March  8,  1891, 
establishing  Circuit  Court  of  Appeals,  over  certain  cases  in  which  the  deci- 
sion of  the  Circuit  Courts  of  Appeals  is  final,  it  is  necessary  that  the  Circuit 
Court  of  Appeals  shall  send  the  questions  of.  law  up  for  decision,  in  clearly 
and  distinctly  certified  form,  showing  that  the  instruction  of  the  Supreme 
Court  is  desired  in  tlie  particular  case  as  to  the  proper  decision.  Columbus 
Watch  Co.  V.  Robbing,  148  U.  S.  266 ;  Fuller,  C.  J.,  1898. 

See  Electric  Mfg.  Co.  v.  Edison  £.  L.  Co.,  61  F.  R.  887 ;  American  Sugar  Refining  Co.  ▼.  Jdm- 
8on,  60  F.  R.  600. 

205.  Is  an  Absolute  Freregulsite.— Where  an  appeal  or  writ  of  error  is 
taken  from  a  district  or  a  circuit  coui-t  in  which  the  jurisdiction  of  the  court 
alone  is  in  issue,  a  certificate  from  the  court  below  of  the  question  of  juria- 
diction  to  be  decided  is  an  absolute  prerequisite  for  the  exercise  of  jurisdic- 
tion in  the  Supreme  Court.  Colvin  v.  Jacksonville,  157  U.  S.  368 ;  Shiras, 
J.,  1895. 

206.  Beftisal  to  Certify  Deprives  Supreme  Court  of  Jurisdiction.— An 

admiralty  cause  wherein  the  Circuit  Court  of  Appeals  refused  to  certify  to 
the  Supreme  Coiirt  specific  questions  of  law,  because  no  new  or  difiScnlt 
questions  were  presented,  and  because  the  mixed  issues  of  law  and  fact 
could  be  reviewed  satisfactorily  upon  an  examination  of  the  entire  record,  is 
not  one  where  the  Supreme  Court  has  jurisdiction.  Cunard  Steamship  Co.^ 
Ltd.,  V.  Falyre,  11  U.  S.  App.  616  (2d  Cir.);  Per  Cur.,  1892. 

207.  Cause  Bemanded  fbr  Imperfect  Beoord.— When  a  defendant  in  a 
state  court  removes  the  cause  to  a  circuit  court  of  the  United  States  on 
the  ground  of  diverse  citizenship,  and  the  Circuit  Court  gives  judgment  for 
the  defendant,  and  the  plaintiff  below  brings  the  case  here,  and  it  appears, 
on  examining  the  recora,  that  the  pleading  do  not  disclose  of  what  state  the 
plaintiff  was  a  citizen,  this  court  will  of  its  own  motion  reverse  the  judg- 
ment, remand  the  cause  to  the  Circuit  Court  with  costs  against  the  defena- 
ant  in  error,  and  further  adjudge  that  defendant  must  also  pay  costs  in  this 
court.    Ned  v.  Pennsylvania  Co.,  157  U.  S.  158 ;  FmxER,  C.  J.,  1895. 

206.  Writ  of  Error. — ^Final  judgments  of  circuit  coorts  of  the  United  States 
in  actions  of  assumpsit  can  only  be  revised  in  the  Supreme  Court  on  writ  of 
error.    Deland  v.  Platte  County,  155  U.  S.  221 ;  Fuller,  C.  J.,  1894. 

209.  Does  not  Lie  firom  Supreme  Court  to  Judgment  of  Supreme 
Coiirt  of  District  of  Columbia.— A  writ  of  error  from  the  Supreme  Court 
does  not  lie  to  a  judgment  of  the  Supreme  Court  of  the  District  of  Columbia 
dismissing  the  petition  of  a  convict  for  a  writ  of  habeas  corpus.  In  rs 
Schneider,  Petitioner  (No.  1),  148  U.  S.  157 ;  FULLER,  C.  J.,  Vm. 

See  U.  S.  T.  Schneider.  21  D.  C.  48S. 
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dlO.  Not  Properly  Presenting  a  Federal  Question.— When  the  record 
in  a  case  brought  by  writ  of  error  from  a  state  court  shows  nothing  of  what 
took  place  in  tne  state  court  of  original  jurisdiction ,  and  in  the  appellate  court 
no  objection  was  made  raising  a  Federal  question  during  the  trial  and  before 
judgment,  but  such  question  is  raised  for  the  first  time  in  the  appellate  court 
on  a  motion  for  a  rehearing,  the  writ  of  error  must  be  dismi^ed  upon  the 

Sound  that  the  Federal  question  is  not  properly  presented  by  the  record. 
Uler  V.  Texas,  153  U.  S.  585  ;  Beown,  J.,  1894. 

As  to  specific  alle^tions  relating  to  illegc^  imprisonment  without  due  process  of  law  necessary 
to  flrive  tne  Circuit  Court  Jurisdiction,  see  King  v.  McLean  Asylum  of  Mass.  Qen.  Hospital,  A 
V.  R.  &$?. 

211.  Appellant  may  Go  to  Supreme  Court  or  to  Circuit  Court  of 
Appeals.— Under  section  5  of  the  act  of  March  3,  1891,  c.  517,  26  Stat.  826, 
'*to  establish  circuit  courts  of  appeal,''  etc.,  the  appeal  or  writ  of  error 
which  may  be  taken  **  from  the  existing  circuit  courts  direct  to  the  Supreme 
Court,*'  **  m  any  case  in  which  the  jurSdiction  of  the  court  is  in  issue,"  can 
be  taken  only  after  final  judgment,  when  the  party  against  whom  it  is  ren- 
dered must  elect  whether  he  will  take  his  writ  of  error  or  appeal  to  the 
Supreme  Court  on  the  question  of  jurisdiction  alone,  or  to  the  Circuit  Court 
of  Appeals  upon  the  whole  case.  McLish  v.  Eoffi  1^1  U.  S.  661 ;  Lamab,  J., 
1891 ;  Chicago  <Sb  N.  W.  By.  Co,  v.  Osborne ;  Chicago  A  N,  W.  Ry,  Co,  v. 
Junod,  146  tJ.  S.  354 ;  Fuller,  C.  J.,  1892. 

See  Northern  PacUlc  R.  R,  Co.  ▼.  Olaspell,  49  F.  R.  48S ;  Barline  et  al.  ▼.  Bank  of  British  N. 
A.,  60F.  R.  960;  American  Su^ar  Refining  Ck).  ▼.  Johnson,  6o  F.  R.  606;  Davis  and  Rankin 
Building  &  Mfg.  Co.  ▼.  Barber,  60  F.  R.  466 ;  Chicago,  M.  &  St.  P.  Ry.  Co.  ▼.  Evans,  66  F.  R.  488. 
An  order  remanding  a  cause  to  a  state  court  is  not  a  final  decree  wnich  may  be  appealed  from. 
In  re  Coe,  40  F.  R.  481. 

212.  The  Remedy  for  Error  in  a  Decree  of  Foreclosure  mus^  be 
Sought  in  the  Court  Rendering  the  Decree.— A  canal  company  took 
up  a  larj§^  tract  of  land  granted  on  condition  that  they  build  a  canal  in 
a  fixed  time,  issued  bonds  secured  by  mortgages  in  trustees  to  raise  funds, 
and  finally  defaulted  in  payment  of  interest.  Foreclosure  proceedings 
were  taken,  a  receiver  appointed,  and  the  property  sold,  the  purchaser 
paying  by  receiver's  certificates  which  had  been  issued  to  raise  necessary 
funds  to  complete  the  work  within  the  time  limit,  and  made  a  first  lien. 
Upon  a  bill  brought  to  set  aside  these  proceedings  it  was  hdd  that  the 
remedy  for  error  in  a  decree  of  foreclosure  of  a  mortgage  and  sale  there- 
under must  be  sought  in  the  court  which  rendered  the  decree  and  confirmed 
the  sale ;  also  that  the  paramount  lien  of  the  receiver's  certificates  having 
been  recoj^nized  by  the  trustee  of  the  mortgage  under  which  the  bonds  were 
issued,  his  action  was  within  the  di.scretion  reposed  in  him  by  his  deed. 
Kent  V.  Lake  Superior  Ship  Canal,  R,  <Sb  Iron  Co,,  144  U.  8.  75 ;  Fuller, 
C.  J.,  1892. 

See  Farmers'  Loan  &  Trust  Co.  ▼.  Kansas,  C.  W.  &  N.  R.  Co.,  58  F.  R.  186  ;  Pollitc  ▼.  Farmers* 
Loan  &  Trust  Co.,  58  F.  R.  218  ;  Fumald  v.  Glenn,  56  F.  R.  874. 

213.  Mandamus — When  Proper. — Mandamus  is  the  proper  remedy  when  a 
mandate  of  the  Supreme  Court  to  a  circuit  court  had  oeen  disregarded,  but 
the  mandate  must  clearly  have  directed  that  the  disregard  of  which  is  com- 
plained of.  In  re  City  National  Batik  of  Forth  Worth,  Petitioner,  158  U.  S. 
246 ;  Fuller,  C.  J.,  1894. 

214.  AppUoation  for  Rehearing. — An  application  for  rehearing  cannot  be 
entertained  when  presented  after  the  expiration  of  the  term  at  which  the 
judgment  was  render^.  Bushnell  v.  Crooke  Mining  <Sb  Smelting  Co,,  158 
U.  S.  82  ;  246 ;  Fuller,  C.  J.,  1894. 

215.  Writ  of  Error — When  Dismissed. — A  writ  of  error  is  dismissed  when 
judgment  does  not  exceed  the  sum  of  $5,000  exclusive  of  costs,  and  when 
such  is  the  fact  the  jurisdiction  of  the  court  below  is  not  involved  within 
the  meaning  of  act  of  Feb.  25,  1889,  25  Stat.  693,  c.  236,  empowering  the 
Supreme  Court  of  the  United  St-ates  to  review  judgments  of  circuit  courts. 
Teaeas  and  Pacific  By,  Co.  v.  Saunders,  151  U.  S.  105 ;  Fuller,  C.  J., 
1894. 
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216.    Appeal  under  Act  March  8,  1891,  28  Stat.  828,  c.  517.— Under 

the  act  of  March  3,  1891,  26  Stat.  826,  c.  517,  if  the  jurisdiction  of  the  Circuit 
Ck>urt  is  in  issue  and  decided  in  favor  of  the  defendant,  as  that  disposes  of 
the  case,  the  plaintiff  sliould  have  the  question  certified  and  take  his  appeal 
or  writ  of  error  directly  to  the  Supreme  Court.  U.  S,  v.  John,  155  U.  S.  109 ; 
FULLKB,  C.  J.,  1894. 

317.    Certiflcate  to  be  Granted  during  Term.— Where  the  jurisdiction  of 
tlie  court  below  is  in  issue,  and  the  case  is  certified  to  the  Supreme  Court  for 
decision,  the  certificate  must  be  granted  during  the  term  at  which  the  judg- 
ment or  decree  is  entered.    Colvin  v.  JacksotirnUe,  158  U.  S.  456 ;  Fcllab, 
C.  J.,  1895. 

218.  Assiunes  Existence  of  Eyidenoe  in  Lower  Court.— When  the 
record  in  a  criminal  case  brought  into  the  Supreme  Court  by  the  defendant 
is  meager,  and  contains  only  a  small  portion  of  the  evidence,  it  is  assumed, 
as  the  verdict  was  sustained  by  the  lower  court,  that  the  testimony  was 
sufficient  to  establish  defendant's  guilt.  AUis  v.  U.  S.,  155  U.  S.  117 ; 
Brbweb,  J.,  1894. 

219.  Only  Question  Before  the  Court  on  Appeal  from  Territorial 
Court. — On  an  appeal  from  a  judgment  of  a  territorial  court,  with  no  ex- 
ception to  rulings  of  the  court  on  the  admission  or  rejection  of  testimony, 
the  Supreme  Court  is  limited  in  its  review  to  a  determination  of  the  question 
whether  the  facts  found  are  sufficient  to  sustain  the  judgment  rendered. 
Oildersleeve  v.  New  Mexico  Mining  Company,  161  U.  S.  673 ;  Whitk,  J., 
1896. 

221.  .  Beview  of  Trial  without  a  Jury.— Where  a  case  has  been  tried  by 
the  court  without  a  jiiry,  the  appellate  court  can  inqiiire  only  whether  the 
facts  found  are  sufficient  to  sustain  the  judgment  and  whether  any  error 
was  committed  on  rulings  as  to  matters  of  law  preserved  by  a  bill  of  ex- 
ceptions. Stipulation  of  counsel  otherwise  cannot  be  noticed.  Fort  Worth 
City  Co.  V.  Smith  Bridge  Co.,  151  U.  S.  294 ;  Fullee,  C.  J.,  1894. 

222.  Citation  is  a  Necessary  Element  of  an  Appeal.— A  citation  is  one 
of  the  necessary  elements  of  an  appeal  taken  after  the  term,  and  if  it  be  not 
issued  and  served  before  the  end  of  the  next  ensuing  term  of  the  Supreme 
Court  of  the  United  States  and  be  not  waived,  the  appeal  becomes  inopera- 
tion.    Jacobs  v.  George,  150  U.  S.  415 ;  Fuller,  C.  J.,  1893. 

228.  Citation  after  the  Passage  of  an  Act.— An  appeal  taken  prior  to  the 
passage  of  the  act  of  March  8,  1891,  c.  517,  26  Stat.  826,  is  not  governed  by 
that  act,  although  the  citation  was  not  signed  till  April  14,  1^1 ,  and  ndi 
served  until  April  17,  as  neither  the  signing  nor  the  service  of  the  citation 
was  jurisdictional.  Mattingly  v.  N.  W.  Virginia  R.  Co.,  158  U.  S.  53; 
Fuller,  C.  J.,  1895. 

224.  What  should  be  Filed  with  Motion  to  Dismiss.— It  is   irr^ular 

for  counsel  for  an  appellant  to  file,  with  a  motion  to  dismiss,  the  appeal 
papers  stating  the  grounds  on  which  the  motion  ia  made.  U.  S.  v.  Grtffitk^ 
141  U.  S.  212 ;  Fuller,  C.  J.,  1890. 

225.  Motion  to  Direct  a  Verdict— Where  Properly  Denied.— Where  no 

exception  is  taken  to  the  charge  to  the  jury,  and  the  instructions  were  proper 
and  complete,  a  motion  to  direct  a  verdict  for  defendant  was  properly  denied 
and  an  objection  to  the  charge  cannot  be  considered  in  this  court.  Hedden 
V.  laelin,  142  U.  S.  676  ;  Blatchford,  J.,  18»2. 

226.  Supreme  Court  is  Bound  to  Presume  Evidence  was  Properly 
Admitted. — In  the  absence  of  a  specification  wherein  evidence  offered  was 
improper  or  irrelevant,  the  Supreme  Court  is  bound  to  presume  that  it  was 
properly  admitted.  Van  Stone  v.  StiUweU  db  Bierce  Mfg  Co.,  142  U.  S.  1^ ; 
Lamar,  J.,  1892. 
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227.  Olneotion  for  Irregiilarity  Cannot  be  Taken  for  the  First  Time 
on  Appeal. — An  objection  that  the  receiver  took  part  with  the  register  on 
the  hearing  and  decision  of  a  case  in  the  Land  Office  cannot  be  taken  for  the 
first  time  in  the  Supreme  Court.    Carr  v.  Fife^  156  U.  S.  494 ;  Shiras,  J., 

1895. 

228.  Assignment  of  Error  -will  not  Baise  Questions  not  Appearing 
on  the  Record. — An  assignment  of  errors  cannot  be  availed  of  to  import 
questions  into  a  cause  which  the  record  does  not  show  were  raised  in  the 
court  below  and  rulings  asked  thereon,  so  as  to  give  jurisdiction  to  this 
court  under  the  fifth  section  of  the  act  of  March  8,  1891,  c.  517,  26  Stat.  826. 
A»«6ro  V.  U.  S.,  159  U.  S.  695 ;  Fuller,  C.  J.,  1895. 

229.  Questions  must  be  Ifl'oted  below  to  be  Considered  on  Appeal.— 

To  give  the  United  States  Supreme  Court  jurisdiction  to  consider  a  writ  of 
error  from  a  state  court  on  a  Federal  question,  such  question  must  have  been 
set  up  before  the  decision  in  the  state  court.  Winona  <St  St  Peter  L,  Co,  v, 
Minnesota  (2),  159  U.  S.  540  ;  Brewer,  J.,  1895. 

9.  Dismissal  of  Writ  or  of  Appeal,  280-237. 

280.  Writ  of  Error  Dismissed  upon  Payment  of  Amount  in  Contro- 
versy.— If,  pending  a  writ  of  error  to  reverse  a  judgment  for  the  defendant 
in  an  action  W  a  state  to  recover  sums  of  money  for  taxes,  the  defendant 
offers  to  the  plaintiff,  and  deposits  in  a  bank  to  his  credit,  the  amount  of 
those  sums  with  penalties,  interest  and  costs,  which  by  the  statute  of  the 
state  has  the  same  effect  as  actual  payment  and  receipt  of  the  money,  the 
writ  of  error  must  be  dismissed.  California  v.  San  Pablo  <St  Tulare  P.  Co., 
149  U.  S.  308 ;  Gray,  J.,  1803. 

231.  Where  no  Title,  Bight,  or  Privilege  has  been  Infringed.— By 
authorit;^  of  the  directors  of  a  national  bank  in  Chicago,  which  haoacquired 
some  of  its  own  stock,  the  individual  note  of  its  cashier,  secured  by  a  pledge 
of  that  stock,  was,  through  a  broker  in  Portage,  sold  to  a  bank  there.  The 
Chicago  bank  sued  upon  the  note,  alleging  that  it  was  made  by  the  bank  in 
the  cashier's  name.  The  bank  set  up  illegality  of  the  purchase  of  its  own 
stock,  and  that  money  could  not  be  lx>rrowed  to  pay  such  a  debt  under  Rev. 
Stat,  §  5201.  Tlie  Supreme  Court  of  Illinois  held  that  the  Portage  bank  was 
entitled  to  recover  under  the  common  courts.  Held,  no  title,  right,  privilege, 
or  immunity  was  denied,  and  the  writ  of  error  must  be  dismissed.  Chemical 
Bank  v.  City  Bank  of  Portage,  160  U.  S.  646 ;  Fuller,  C.  J.,  1896. 

232.  Ancillary  Judgment  will  not  be  Heard  on  Appeal  Independ- 
ently.— If  the  decree  of  a  circuit  court  of  appeals  is  final  under  the  6th 
section  of  the  Judiciary  Act  of  March  3.  1891,  a  decree  uix)n  an  intervention 
in  the  same  suit  must  be  regarded  as  eciually  so ;  if  the  proceedings  are 
entertained  in  the  Circuit  Coiirt  because  of  its  possession  of  the  subject  of 
the  ancillary  or  supplemental  application,  the  disposition  of  the  latter  must 
partake  of  the  finality  of  the  main  decree,  and  cannot  be  brought  here  on 
the  theorp^  that  the  Circuit  Court  exercised  jurisdiction  independently  of  the 
ground  of  jurisdiction  which  was  originally  invoked  as  giving  cognizance  to 
that  court  as  a  court  of  the  United  States.  Gregory  v.  Van  Sed,,  160  U.  S. 
643 ;  Fuller,  C.  J.,  1896. 

283.  Without  Considering  the  Merits.— When,  pending  an  appeal  from  a 
decree  dismissing  a  bill  in  equity  to  secure  a  right  to  vote  at  the  election  of 
delegates  to  a  constitutional  convention,  the  election  is  held  and  the  con- 
vention assembles  on  the  days  appointed  by  the  statute  calling  the  conven- 
tion, the  appeal  must  be  dismissed,  without  considering  the  merits  of  the  bill. 
Mills  V.  Green,  159  U.  S.  651 ;  Gray,  J.,  1895. 

234.  Subjects  not  Contained  in  Act  March  3,  1801,  will  be  Dis- 
missed on  Motion.— By  the  act  of  March  3, 1891,  c.  517,  right  of  appeal 
from  circidt  courts  to  the  Supreme  Court  was  taken  away,  except  in  six  classes 
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of  casee  specified  in  section  five  of  said  act,  unless,  as  provided  by  the  joint 
resolution  of  that  date,  appeal  was  taken  before  July  1,  1891.  An  app«d  in 
a  case  not  Included  in  the  six  specified  classes  and  taken  after  July  1,  1891, 
may  be  dismissed  on  motion.  NaticmcU  Ex,  Bk.  of  Baltimore  v.  Peters.  144 
U.  S.  570 ;  Fuller,  C.  J.,  1892 ;  Ogden  v.  U.  S.,  148  U.  S.  390 :  Fuller,  C.  J., 
1893. 

386.  If  FroBeouted  in  Gk>od  Faith,  will  not  be  Dismissed.— An  appeal 
authorized  by  the  appellant  personally  and  in  good  faith  entered  in  this  court 
in  the  name  of  his  attorney  and  counsel  below,  will  not  be  dismissed  simply 
because  that  counsel  had  not  authorized  such  entry,  when  the  appellant,  oh 
learning  of  the  mistake,  appears  by  other  counsel  and  prosecutes  it  in  good 
faith.    Davis  v.  Wakelee,  156  U.  S.  680 ;  Brown,  J.,  1895. 

236.    Where  State  Court  Decides  a  Question  not  Federal.— When  the 

highest  court  of  a  state,  in  rendering  judgment,  decides  a  Federal  question, 
and  also  decides  against  the  plaintiff,  in  eiTor  upon  an  independent  ground 
not  involving  a  Federal  Question,  and  broad  enough  to  support  the  judjgment, 
the  Supreme  Court  will  dismiss  the  writ  of  error,  without  considering  the 
Federal  question.  Rutland  R,  Co,  v.  Central  Vermont R,  Co.,  159  U.  S,  630 ; 
Gray,  J.,  1895. 

337.  Where  a  Federal  Question  was  not  Involved  in  the  Judgment 
Rendered. — ^When  the  record  discloses  that,  if  a  Question  has  been  raised 
and  decided  adversely  to  a  party  claiming  the  benefit  of  a  provision  of  the 
Constitution  or  laws  of  the  United  States,  another  question,  not  a  Federal 
one,  has  been  also  raised  and  decided  against  such  party,  and  the  decision  of 
the  latter  question  is  sufficient,  notwithstanding  the  Federal  question,  to 
sustain  the  judgment,  the  Supreme  Ck>urt  will  not  review  the  judgment. 
Evstis  V.  Bodes,  150  U.  S.  361 ;  Shiras,  J.,  1893. 

10.  Bond  and  Supersedeas,  288-241. 

288.  Bevooation  of  Supersedeas  Bond.— In  an  action  at  law  in  a  circuit 
court,  judgment  being  rendered  for  the  plaintiff,  there  was  no  bill  of  excep- 
tions, no  writ  of  error,  nor  an  allowance  of  appeal,  but  the  defendant  filed  a 
supersedeas  bond  in  which  it  was  alleged  tliat  the  defendant  had  prose- 
cuted an  appeal  to  the  Supreme  Court  to  reverse  the  judgment.  The  plain- 
tiff moved  for  the  revocation  of  the  supersedeas  created  by  the  bond,  which 
was  denied.  The  motion  in  the  Supreme  Court  for  leave  to  docket  and  dis- 
miss tlie  case  was  granted.  Tiiskaioosa  Northern  Ry.  Co,  v.  Gude,  141  U.  S. 
244;  Per  Cur.,  1891. 

239.  Judgment  on,  not  in  Excess  of  Jurisdiction.— A  judgmeiit  of  a 
circuit  court  on  a  sui)ersedeas  bond  rendered  without  further  evidenoe  after 
dismissal  of  a  writ  of  error,  is  not  in*  excess  of  jurisdiction  so  as  to  make  it 
subject  to  be  vacated  by  mandamus,  as  such  judgment  was  rendered  in  the 
exercise  of  judicial  determination,  and  not  in  the  discharge  of  a  ministerial 
duty.    Inre Humes,  Petitio7ier,  149 U.  S.  192;  Fuli-er,  C.  J.,  1893. 

240.  Action  a^inst  Sureties  on.— The  liability  of  the  obligors  in  a  super- 
sedeas bond  is  determined  by  the  language  of  the  bond.  A  writ  of  error  is 
not  prosecuted  "  to  effect "  if  the  judgment  is  affirmed,  and  on  the  rendition 
of  a  judgment  of  affirmance  the  obligation  of  the  principal  and  sureties  to 
pay  the  debt,  damages,  and  costs  becomes  absolute  without  any  further  order 
by  the  court  whose  judgment  is  affirmed,  to  the  effect  that  the  judgment  be 
enforced  or  carried  mto  execution.  Davis  y,  Patrick,  12  U.  S.  App.  629  (^Ui 
Cir.);  Thayer,  J.,  1893. 

241.  When  may  Summary  Execution  Issue  upon  Bond.— Where,  upon 

^^\i^  error  to  the  Supreme  Court,  the  judgment  below  is  affirmed,  and  a 
mandate  is  issued  commanding  that  **  such  execution  and  proceedings  be  had 
m  said  case  as,  etc.,  ought  to  be  had,"  the  court  below  may  enfoit*e  this  man- 
date and  issue  summary  execution  against  the  principal  and  sureties  on  a 
supersedeas  bond.  Gordon  v.  ITiird  Natl,  Bank  of  Chattanooga,  18  U.  S. 
App.  554  (5th  Cir.) ;  McCORMICK,  J.,  1893. 
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11.  JUDQMBNT,  242-245. 

342.  How  Cirouit  Coxirt  Failing  to  Obey  will  be  Dealt  with.— When 
a  case  has  been  once  decided  by  this  court  on  appeal  and  remanded  to  the 
Circuit  Court,  that  court  must  execute  tlie  decree  of  this  court  according  to 
tlie  mandate.  If  it  does  not,  its  action  may  be  controlled,  either  by  a  new 
appeal  or  by  writ  of  mandamus ;  but  it  may  consider  and  decide  any 
matters  left  open  by  the  mandate,  and  its  decision  of  such  matters  can  fale 
reviewed  only  by  a  new  appeal.  In  re  Sanford  Fork  and  Tool  Co. ,  Petitioner , 
160  U.  S.  247  ;  Gray,  J.,  1895. 

243.  Beversing  a  State  Decision  Sustained  by  the  Circuit  Court  Be- 
verses  the  Circuit  Court. — A  receiver  of  a  national  bank  brought  an 
action  in  a  circuit  court  to  recover  the  amount  of  unpaid  subscription  to 
stock  of  the  bank.  Defendant  set  up  a  judgment  in  tlie  state  court  on  the 
same  issue  as  an  estoppel,  and  the  Circuit  Court  held  it  to  be  an  estoppel. 
The  Supreme  Court  reversed  the  judgment  of  the  state  court,  and  therefore 
the  judgment  of  the  Circuit  Court  must  also  be  reversed.  Butler  v.  Eaton^ 
141  U.  S.  240 ;  Bradley,  J.,  1891. 

244.  Where  not  Final. — If  a  case  be  remanded  b^  an  appellate  court  to 
the  court  below  for  further  judicial  proceedings  m  conformity  with  the 
opinion  of  the  appellate  court,  the  decree  is  not  Snal.  Union  MutiujU  Life 
Inmrance  Co.  v.  Kirchoff,  160  U.  S.  874 ;  Brown,  J.,  1896. 

245.  Decree  Bemanding  Case  is  not  Final.— Where  a  decree  was  rendered 
in  favor  of  the  plaintiffT  but  remanded  the  case  to  the  trial  court  for  further 
proceedings  to  ascertain  the  amount  of  the  indebtedness,  held^  that  this  was 
not  a  final  decree  from  which  an  appeal  could  be  taken.  Hollander  v.  Fech- 
heimer,  162  U.  S.  326 ;  Brown,  J.,  1896. 

12.  Writ  op  Error,  246-247. 

246.  When  it  will  be  Allowed.— If  a  defendant,  among  other  defences,  in 
various  forms,  and  upon  several  cjounds,  objects  to  the  jurisdiction  of  the 
court,  and  final  judgment  is  rendered  for  the  plaintiff,  and,  upon  a  petition 
referring  to  all  the  [)rocecdings  in  detail,  and  asking  for  a  review  of  all  the 
rulings  of  the  court  upK>n  the  question  of  jurisdiction  raised  in  the  papers 
on  file,  a  writ  of  error  is  allowed  generally,  without  formally  certifymg  or 
otherwise  specifying  a  definite  question  of  jurisdiction,  no  question  of  juris- 
diction is  sufficiently  certified  to  this  court  under  the  act  of  March  8,  1891, 
c.  517,  §  5.    Cliappell  v.  U.  S.,  160  U.  S.  499  ;  Gray,  J.,  1896. 

347.  When  Court  may  Dispose  of  all  Questions  ui>on  Writ  of  Error.— 
Upon  a  writ  of  error  under  the  act  of  March  3,  1891,  c.  517,  §  5,  in  a  case  in 
which  the  constitutionality  of  a  law  of  the  United  States  was  drawn  in  ques- 
tion, this  court  has  power  to  dispose  of  the  whole  case,  including  all  ques- 
tions, whether  of  jurisdiction  or  of  the  merits.  ChappeU  v.  U.  8.,  160  u.  S. 
499;  Gray,  J.,  1896. 

13.  Rehearing,  248-249. 

248.  When  Granted.— A  rehearing  was  granted  upon  the  ground  that  no  notice 
had  been  given  of  the  motion  to  dismiss.  Caldtvell  v.  Texas,  141  U.  S.  209 ; 
Fuller,  C.  J.,  1891. 

249.  Question  Suggested  for  the  First  Time  in  Petition  for,  will  not  be 
Sustained.;-A  Federal  question  suggested  for  the  first  time  in  a  petition 
for  a  rehearing,  after  judgment  in  the  highest  court  of  a  state,  is  not  prop- 
erly raised  so  as  to  authorize  this  court  to  review  the  decision  of  that  court. 
BushneU  v.  Crooke  Mining  <fc Smelting  Co.,  148  U.  S.  682 ;  Jackson,  J.,  1898. 
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I.  THE  CONTRACT,  1-9. 

1.  Contract  is  Implied  from  Ferformanoe.— A  personal  guaranty  was 
given  by  stockholders  and  directors  of  a  bank  to  another  bank  in  considera- 
tion '*  of  loans,  discounts,  and  other  advances  to  be  made."  The  guarantors 
were  liable  though  no  notice  of  acceptance  was  given.  The  consideration 
moved  to  the  guarantors  through  the  bank,  and  the  performance  of  the 
condition  implied  its  acceptance,  completed  the  contract,  and  imposed  the 
liability.  Doud  v.  National  Park  Bank  of  N.  F.,  2  U.  S.  App.  655  (5th  Cir.); 
McCORHiCK,  J.,  1893. 

2.  Construed  against  Stirety. — ^The  rule  of  construction  applicable  to  con- 
tracts of  fire  and  life  insurance  is  by  analogy  most  applicable  to  the  bonds 
of  fidelity  and  casualty  companies.  The  rule  of  construction  applied  to 
ordinary  sureties  is  not  applicable,  for  the  bond  being  in  terms  prescribed 
by  the  surety,  any  doubtful  language  should  be  construed  most  strongly 
against  the  surety  and  in  favor  of  the  indemnity  which  the  insured  had 
reasonable  ground  to  expect.  Supreme  Councils  etc,,,  v.  Fidelity  and  Casualty 
Co,,  22  U.  S.  App.  489  (6th  Cir.);  XuRTON,  J.,  1894. 

8.  Creditors  may  Sue  Surety.— The  debtor  contracted  to  purchase  a  hotel 
on  instalments  and  to  have  a  deed  when  a  certain  amount  was  paid.  The 
defendant  became  surety  as  to  the  first  pa^onents.  The  buildings  were 
destroyed  by  fire  and  the  creditor  got  the  insurance  money.  Held^  the 
creditor  had  a  right  to  keep  the  insurance  money  as  security  for  the  debt 
and  to  sue  the  surety  to  the  extent  of  his  guaranty.  Kortlander  v.  Elston,  6 
U.  S.  App.  283  (6th  Cir.);  TaFT,  J.,  1892. 

A  creditor  of  an  Insolvent  national  bank  cannot  be  required,  in  proving  his  claim,  to  allow  credit 
for  any  collections  made  after  the  date  of  the  declared  insolvency  from  collateral  securities  held 
by  him.    Chemical  National  Bank  ▼.  Armstrong,  69  F.  R.  878. 

4.  Collateral  may  be  Applied  to  Fart  not  Secured.— Where  a  creditor 
has  collateral  for  a  debt  and  a  personid  guaranty  of  a  third  party  as  to  part 
of  the  debt,  he  may  apply  the  collateral  to  the  part  of  the  debt  not  covered 
by  the  guaranty  and  hold  the  guarantor.  The  rights  of  the  surety  are  that 
when  the  principal  debt  is  fully  paid  he  may  be  subrogated  to  the  creditors^ 
right  to  the  collateral.    Same  Case. 

5.  Not  Responsible  to  Intervenors. — The  obligors  in  a  stipulation  given 
for  the  release  of  a  vessel  libelled  for  a  collision  are  not,  in  the  absence  of  an 
express  agreement  to  tiiat  effect,  responsible  to  intervenors  in  the  suit,  inter- 
vening after  its  release ;  but  the  court  below  may  treat  their  petitions  as 
inter\'ening  libels,  and  issue  process  thereon,  or  take  such  other  proceed- 
ings as  justice  may  require.    The  Oregon,  158  U.  S.  186 ;  Brown,  J.,  1886. 

6.  Embezzlement,  SiifB.cient  Designation  of  Crime.— A  proof  of  loss 
which  states  that  the  employe  "took  and  applied  the  said  sum,  then  and 
there  the  assets  of  said  bank,  to  his  individual  use  and  embezzled  said  sum,'' 
is  sufficient  though  the  transaction  was  not  embezzlement.  Am&rican 
Surety  Co.  ofN.  Y.  v.  Pauley  {iB\  88  U.  S.  App.  280 (2d  Cir.) ;  Lacohbe,  J.,  1896. 

7.  What  is  "  Dismissal "  Named  in  Bond.— When  a  surety  bond  provides 
that  it  shall  indemnify  for  all  loss  discovered  **  within  six  months  after  the 
death,  dismissal  or  retirement  of  the  employ^,"  the  appointment  of  a  receiver 
does  not  operate  as  a  dismissal  of  retirement  of  the  employ^.    Same  Case. 

8.  Sureties  on  Supersedeas  Bond— When  liable.— The  sureties  on  a 
supersedeas  bond  cannot  escape  liability  because,  prior  to  the  action  upon  it, 
trustee  proceedings  were  taken  against  them  in  an  action  in  a  state  court 
against  the  obligees  on  the  bond  fey  one  of  their  creditors.  They  are  liable 
for  interest  on  th  e  full  amount  of  the  decree  from  its  date.  Tarr  v.  Roseftstein , 
5  U.  S.  App.  197  (1st  Cir.);  Per  Cur.,  1892. 

9.  Where  Judgment  cannot  be  Rendered  against  Surety  in  Beplevin. 

— In  an  action  of  replevin,  where  the  only  question  at  issue  is  the  right  to 
possession  of  personal  property,  judgment  cannot  be  rendered  against  the 
sureties  on  a  bond.  Burton  v.  Platter,  10  U.  S.  App.  657  (8th  Sr.) ;  San- 
born, J.,  1893.  *-*-  V 
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10.  Released  by  Non-performance  of  Condition.— A  surety  oompany 
gave  its  bond  to  a  bank,  whereby  it  bound  itself  to  make  good  any  loss  sue- 
t&ined  by  the  dishonesty  of  an  employe  committed  and  discovered  during 
the  life  of  the  bond.  The  bond  also  provided  that  any  claim  made  under  the 
bond  should  embrace  and  cover  only  acts  and  defaults  committed  within 
twelve  months  next  before  the  date  of  the  discovery  of  the  default.  The 
employe  falsified  the  books  so  that  his  dishonesty  was  not  discovered  until 
after  the  time  allowed  for  recovery  by  the  bond.  The  trial  court  held  that 
if  the  falsifications  prevented  the  discovery  the  surety  company  were  liable. 
Held,  error.  Fidelity  Co.  v.  Consolidated  Nat  Bank,  39  U.  S.  App.  26  (8d 
Cir.);  Dallas,  J.,  1895. 

11.  Extension  of  Time  not  Consented  to.— Where  the  holder  of  a  note 
extends  the  time  at  the  request  of  one  maker,  without  the  knowledge  or 
consent  of  the  other,  knowing  that  the  latter  signed  the  note  as  surety,  the 
latter  is  released  from  his  obligation,  though  the  holder  did  not  know  of  the 
relation  between  the  two  makers  at  the  time  the  note  was  given.  Scott  v. 
Scruggs,  28  U.  S.  App.  280  (6th  Cir.);  Pardee,  J.,  1894. 

12.  Conveyance  to  Mortgagee  does  not  Release  Surety.— An  absolute 
conveyance  of  mortgaged  property  to  the  mortgagee  upon  trust  to  cultivate, 
lease  or  sell  the  land,  and  apply  the  proceeds  upon  the  mortgage  debts, 
does  not  discharge  the  mortgagor's  surety.  Cross  v.  Allen,  141  U.  S.  51^ ; 
Lamab,  J.,  1891. 

13.  Where  Surety  Alters  Contract  to  his  Prejudice.— One  of  two  sureties 
to  a  contract  assented  to  a  change  which  altered  his  liability  to  his  prejudice. 
Held,  it  released  the  other  surety,  but  bound  him  to  the  whole  liability. 
Mundy  v.  Stevens  (i),  17  U.  S.  App.  442  (8d  Cir.);  Acheson,  J.,  1898 ;  s.  C. 
reaffiimed,  17  U.  S.  App.  463. 

14.  Not  Discharged  by  Chanee  in  Contract.— A  surety  on  a  bond  to  an 
insurance  company  conditionea  that  its  agent  will  pay  certain  debts,  and, 
on  account  of  those  debts,  '*  when  and  as  required  by  said  company,"  would 
pav  the  excess  of  his  commissions  over  |250  a  month,  is  not  discharged  by  a 
subsequent  decrease  by  the  com'jpaai.j  of  the  agent's  rate  of  commission,  since 
such  decrease  affects  only  a  provision  in  the  bond,  the  enforcement  ef  which 
was  optional  with  the  company.  Harper  v.  National  Life  Ins.  Co.  ofMorU- 
pelier,  17  U.  S.  App.  48  (3d  Cir.);  Wales,  J.,  1893. 

See  Mundy  et  al.  t.  Stevens,  61  F.  R.  77. 

16.  Burden  to  Show  Belease.— Where  a  creditor  whose  debt  is  secured  by 
fire  insurance  policies  and  in  part  by  a  personal  guaranty,  accepts  from  the 
insurance  companies  an  amount  less  than  the  face  of  the  policies,  the  burden 
of  proof  is  on  the  surety  to  show  that  the  creditor  got  less  than  was  due  him 
and  thereby  released  the  surety.  Kortlander  v.  Elston,  6  U.  S.  App.  283  (6th 
Cir.);  Taft,  J.,  1892. 

17.  Question  of  Compliance  with  Contract  is  for  Jury  .—The  surety  bond 
of  a  cashier  providea  for  notice  to  the  surety  in  writing  of  any  act  of  the 
employe  from  which  loss  to  the  bank  had  occurred  "  as  soon  as  practi- 
cable after  the  occurrence  of  such  act  shall  have  come  to  the  knowleaffe  of 
the  employer."  In  an  action  against  the  surety  the  evidence  of  knowledge 
was  conflicting,  but  tended  to  show  that  actual  knowledge  was  had  a  few 
days  before  notice  was  sent,  though  there  were  suspicions  before.  Hdd, 
that  mere  suspicions  are  not  knowledge,  and  where  the  evidence  is  conflict- 
ing the  fact  of  actual  knowledge,  and  the  reasonableness  of  the  time  in  which 
notice  was  given,  is  for  the  jury.  American  Surety  Co,  ofN.  Y.  v.  Pauly  (J), 
38  U.  S.  App.  254  (2d  Cir.) ;  Lacombe,  J.,  1896. 

18.  Release— Burden  of  Proof.— Where  the  plaintiff  in  an  action  at  law  to 
hold  the  surety  set  forth  a  supplementary  apn^eement  modifying  the  principal 
obligor's  obligation,  thus  making  it  part  of  his  (the  plaintiff's)  case,  and  m- 
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troduoed  it  in  evidence,  Jieldt  that  the  plaintiff  had  the  burden  of  proving 
that  the  alteration  of  the  principalis  contract  was  made  with  the  consent  of 
the  surety.  Mundy  v.  Stevens  (/),  17  U.  S.  App.  442  (3d  Cir.) ;  ACHBSON»  J., 
1808 ;  s.  C.  reaffirmed,  17  U.  S.  App.  463. 
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I.  BY  UNITED  STATES,  1-5. 

1.  Who  is  Iiiable  under  seo.  8408  of  Bev.  Stat.»  Imposing  a  Tax 
on  Banks.— Under  §  110  of  the  act  of  June  30,  1864,  c.  178,  13  Stat.  277, 
afterwards  embodied  in  g  3408  of  the  Rev.  Stat.,  imposing  a  tax  of  1>24  of  1 
I>er  cent,  each  month  **  upon  the  average  amount  of  the  deposits  of  money, 
,  .  .  with  any  person,  bank,  etc.,  engaged  in  the  banking  business, **monev8 
deposited  by  the  treasurer  of  the  State  of  New  York  in  the  bank  of  the 
Manhattan  Company  in  the  City  of  New  York,  intended  to  satisfy  the  in- 
terest or  princi^  of  stocks  of  that  state,  and  credited  to  said  treasurer,  and 
then  drawn  bv  him  by  drafts  payable  to  the  order  of  the  cashier  of  the  bank, 
and  then  paid  out  by  the. bank  for  such  interest  or  principal,  are  subject  to 
such  tax.    Manhattan  Co,  v.  Blake,  148  U.  S.  412 ;  Blatchfobd,  J.,  1898. 

2.  Direct  Tax  is  Unoonstitutional.— So  much  of  the  act  '*to  reduce 
taxation,  to  provide  revenue  for  the  government,  and  for  other  purposes," 
28  Stat.  509,  c.  349,  as  provides  for  levying  taxes  upon  rents  or  mcome 
derived  from  real  estate,  or  from  the  interest  on  municipal  bonds,  is  repug- 
nant to  the  Constitution  of  the  United  States  and  invalid.  Pollock  v.  Farmers* 
Loan  and  Trust  Co.,  157  U.  S.  429;  Fuller,  C.  J.  (White,  Harlan,  JJ., 
Dist.).  1895  ;  Hyde  v.  Continental  Trust  Co,,  157  U.  S.  654 ;  Fuller,  C.  J. 
(White  Harlan,  JJ.,  Dist.),  1895. 

8.  Inoome  Tax  is  a  Direct  Tax — A  tax  on  the  rents  or  income  of  real 
estate  is  a  direct  tax,  within  the  meaning  of  that  term  as  used  in  the  Con- 
stitution of  the  United  States.  Pollock  v.  Farmers'  Loan  and  Trust  Co,, 
157  U.  S.  429;  FULLER,  C.  J.  (WHITE,  Harlan,  JJ.,  Dist.),  1895;  Hyde  v. 
Continental  Trust  Co,,  157  U.  S.  654  ;  Fuller,  C.  J.  (White,  Harlan,  JJ., 
Dist.),  1895. 

4.  Income  Tax  Unconstitutional.— A  tax  upon  income  derived  from  the 
interest  of  bonds  issued  by  a  municipal  corporation  is  a  tax  upon  the  power 
of  the  state  and  its  instrumentalities  to  borrow  money,  and  is  consequently 
repugnant  to  the  Constitution  of  the  United  States.  Pollock  v.  Farmers'  Loan 
and  Trust  Co,,  157  U.  S.  429;  Fuller,  C.  J.  (White,  Harlan,  JJ.,  DLst.), 
1895  ;  Hyde  v.  Continental  Trust  Co,,  157  U.  S.  654 ;  Fuller,  C.  J.  (White, 
Harlan,  JJ.,  Dist.),  1895. 

5.  Income  Tax  is  a  Direct  Tax  and  is  Unconstitutional.— Taxes  on 
real  estate  being  indisputably  direct  taxes,  taxes  on  the  rents  or  income  of 
real  estate  are  equally  direct  taxes.  Taxes  on  personal  property,  or  on  the 
income  of  personal  property,  are  likewise  direct  taxes.  Pollock  v.  Farmers' 
Loan  <fc  T,  Co.  (Rekeanng) ;  Hyde  v.  Continental  Trust  Co,  (Rehearing),  158 
U.  S.  601 ;  Fuller,  C.  J.  (Harlan,  Brown,  Jackson,  White,  JJ.,  Dist.), 
1895. 

H.  TAXATION  BY  STATES,  ft-65. 
1.  Power  op  Taxation,  6-23. 

6.  Extends  to  Property  only  within  its  Jurisdiction.— The  power  of 
taxation  of  a  state  in  respect  to  property  is  limited  to  such  as  is  within  its 
jurisdiction.  New  York,  Lake  Erie  &  W,  R,  Co,  v.  Pennsylvania,  153  U.  S. 
628 ;  Harlan,  J.,  1894. 

7.  May  Tax  a  Federal  Corporation.— In  an  action  by  the  State  of  Cali- 
fornia against  the  Southern  Pacific  Railroad  Company,  to  recover  taxes 
assessed  against  the  latter,  held,  following  Central  Pacific  Railroad  v. 
California,  162  U.  S.  91,  that  the  defendant  was  liable.  Southern  Pacific 
Railroad  Company  v.  California,  162  U.  S.  167 ;  Fuller,  C.  J.  (FIeld,  J., 
Dist.),  1895. 

For  the  facte  of  this  case  see  Central  Pacific  Railroad  v.  California,  108  U.  8.  91. 

8.  Federal  Corporation  may  be  Taxed  by  a  State.— In  an  action  by 
the  State  of  California  to  re(;over  taxes  assessed  on  the  franchise  and 
property  of  the  Contral  Pacific  Railroad,  the  defendant  contended  that  it 
was  an  agent  of  the  Federal  government,  and  that  the  said  government  had 
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granted  its  franchise.  Held^  that  the  propterty  of  a  corporation  of  the  United 
States  could  be  taxed  through  its  francnise,  and  that  although  it  was  an 
agent  of  the  United  States,  the  plaintiff  might  tax  its  property,  subject  to 
the  limitation  pointed  out  in  Railroad  Ck).  v.  Peniston,  18  Wall.  5.  Cen- 
tred Pacific  Railroad  Co,  v.  California,  162  U.  S.  91 ;  Fuller,  C.  J.  (FtKLD, 
Hablan,  JJ.,  Dist.),  1896. 

9.  Extends  to  Bailroad  FosseBBory  Claims  in  Public  Ijands  — 
Nevada. — ^The  possessory  claim  of  a  railroad  company  to  public  lands  in- 
cluded in  the  Land  Grant  Acts  of  1862  and  1864  is  taxable  under  the  laws  of 
Nevada,  without  reference  to  the  fact  that  they  may  be  hereafter  determined 
to  be  mineral  lands  and  so  be  excluded  from  the  operation  of  the  grant. 
Central  Pacific  Railroad  v.  Nevada ;  Nevada  v.  Central  Pacific  Railroad,  162 
U.  S.  512 ;  Beown,  J.  (Field,  J.,  Dist),  1896. 

10.  Extends  to  PubUo  Lands  Surveyed  but  not  Patented— Nevada. 

— Since  the  passage  of  the  act  of  July  10,  1886,  surveyed  but  unpatented 
lands  on  which  costs  of  survey  have  not  been  paid,  included  withm  a  rail- 
road land  grant,  are  subject  to  taxation  by  the  state  in  which  they  are 
situated.  Central  Pacific  Railroad  v.  Nevada ;  Nevada  v.  Central  Pacific 
Railroad,  162  U.  S.  512 ;  Brown,  J.  (Field,  J.,  Dist.).  1896. 

11.  To  Tax  Telegraph  Lines  Aocording  to  the  Value  within  its 
Borders. — A  statute  of  a  state,  requiring  a  telegraph  company  to  pay  a  tax 
upon  its  property  within  the  state,  valued  at  such  a  proportion  of  the  total 
value  of  its  capital  stock  as  the  length  of  its  lines  within  the  state  bear  to 
the  length  of  all  its  lines  everywhere,  deducting  a  sum  equal  to  the  value 
of  its  real  estate  and  machinery  subject  to  local  taxation  within  the  state,  is 
constitutional  and  valid,  notwithstanding  that  nothing  is  in  terms  directed 
to  be  deducted  from  the  valuation,  either  for  the  value  of  its  franchises  from 
the  United  States,  or  for  the  value  of  its  real  estate  and  machinery,  situated 
and  taxed  in  other  states ;  unless  there  is  something  more  showing  that  the 
system  of  taxation  adopted  is  oppressive  and  unconstitutional.  Western  Un. 
Teleg,  Co,  v.  Taggart,  163  U.  ST  2  ;  Gray,  J,,  1896. 

12.  For  Beeoming  a  Corporation  is  Valid. — If  several  railroad  corpora- 
tions, each  existing  under  the  laws  of  separate  states,  consolidate  into  one 
corporation,  a  statute  of  one  of  the  states,  imposing  a  charge  upon  the 
new  consolidated  company  of  a  percentage  on  its  entire  autliorized 
stock  as  the  fee  to  the  state  for  the  filing  of  the  articles  of  consolidation, 
without  which  it  could  not  possess  the  requisites  of  corporation  in  that 
state,  is  not  a  tax  on  interstate  commerce,  nor  is  the  state  extending  its 
power  beyond  its  territorial  limits.  Ashley  v.  Ruan.  163  U.  S.  436 :  White, 
J.,  1894. 

18.  For  Becoming  a  Corporation  is  Valid— Kew  York.— The  imposi- 
tion, under  the  provisions  of  the  act  of  the  legislature  of  New  York,  of 
April  16,  1886,  c.  143,  of  a  tax  upon  a  corporation  so  organized  after  the  pas- 
sage of  that  act  by  purchasers  who  purchased  at  a  foreclosure  sale  made 
before  its  passage,  for  the  privilege  of  becoming  a  corporation,  violates  no 
contract  of  the  state,  and  is  no  violation  of  the  Constitution  of  the  United 
States.    People  ex  rel,  Schurz  v.  Cook,  148  U.  8.  397 ;  Jackson,  J.,  1893. 

14.  On  Foreign  Corporations  for  Exercising  its  Franchise  within  a 
State. — ^A  state  can  levy  an  excise  tax  upon  a  foreign  railroad  corporation 
for  the  privilege  of  exercising  its  franchises  within  the  state.  Reference  io 
the  transportation  receipt  to  determine  the  amount  of  this  tax  is  not  an  im- 
position of  a  tax  on  these  receipts,  nor  is  such  tax  an  interference  with 
interstate  commerce,  though  the  railroad  lies  partly  in  another  state.  Maine 
V.  Grand  Trunk  Ry.  Co.,  142  U.  S.  217;  Yield,  J.  (Bradley,  Hablah, 
Lamar,  Brown,  JJ.,  Dist.),  1891. 
Qi  S^^''^  o*®*^'^**^^^-  ^-  State,  71  Miss.  SCO ;  People  v.  Wemple,  185  N.  Y.  1  ;  People  v.  Campbdl, 

01  iN .  I .  blip.  Ct.  810. 

^^'  u  ^?y  ^*^  *  Corporate  Franchise  within  a  State.— The  tax  imposed 
by  the  statutes  of  Massachusetts  (Pub.  Stat.,  c.  13,  §§  40,  42),  requiring  every 
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telegpraph  company  owning  a  line  of  telegraph  within  the  state  to  pay  a  tax 
upon  its  corporate  franchise  at  a  valuation  equal  to  the  aggregate  value  of 
the  shares  in  its  capital  stock,  deducting  such  portion  of  that  valuation  as  is 
proportional  to  the  length  of  its  lines  witliout  the  state,  is  in  effect  a  tax  upon 
the  corporation  on  account  of  property  owned  and  used  by  it  within  the 
state,  and  is  valid  as  applied  to  a  telegraph  company  incorporated  by  an- 
other state,  and  which  nas  accepted  the  rights  conferred  by  Congress  by 
§  5263  of  the  Revised  Statutes.  Massachusetts  v.  Western  Union  Td.  Co.; 
Western  Union  Tel.  Co,  v.  Massachusetts',  141  U.  S.  40 ;  Gray,  J.  (Feeld, 
Harlan,  JJ.,  Dist.)f  1801. 

A  tax  upoD  the  franchise  of  a  telegraph  company  engaged  in  interstate  commerce  in  addition 
to  the  taxes  which,  in  common  with  others  it  pays  on  its  property,  is  beyond  the  power  of  a  state 
to  levy  and  is  void.    San  Francisco  v.  Western  Union  Tel.  Co.,  96Cal.  140. 

16.  Cazmot  Impose  a  Tax  whioh  Imiiairs  the  Obligation  of  a  Con- 
traot. — A  state  cannot  compel  a  corporation  of  another  state  to  deduct  a  tax 
from  the  interest  on  bonds  due  to  residents  of  the  former  state ;  the  imposi- 
tion of  a  tax  upon  the  stocks  and  bonds  of  a  railroad  company  in  addition  to 
the  terms  and  conditions  of  the  statute  authorizing  the  construction  of  the 
railroad  impairs  the  obligation  of  the  original  contract.  Ddatoare  (Sb  Hudson 
Canal  Co.  v.  Pennsylvania,  156  U.  S.  20O ;  Fuller,  C.  J.,  1895. 


17.    May  Tax  a  Company's  Business  Done  within  its  Borders.— A 

tax  on  the  business  of  an  express  company  done  within  the  state  is  not  a  tax 
on  interstate  commerce,  though  the  company  is  engaged  in  business  between 
the  states.    Pacijlc  Ex,  Co,  v.  Seibert,  142  U.  S.  339 ;  Lamar,  J.,  1892. 


state,  western  Union  Tel.  Co.  v.  City  Council,  66  F.  R.  4^.  Whore  an  Illegal  tax  would 
throw  a  cloud  on  title  to  real  estate  equity  has  Jurisdiction  and  gives  relief.  Gregg  v.  Sanford, 
86F.  R.  167. 

18.  Extends  to  Goods  Shipped  from  One  State  into  Another  for  Sale. 
— Coal  shipped  from  Pennsylvania  to  Louisiana  for  the  purpose  of  being  sold 
there,  is  subject  to  local  taxation  as  stock  in  trade,  and  such  imposition  of 
tax  violates  no  provision  of  the  Federal  Constitution.  Pittsburg  &  Southern 
Coal  Co,  V.  Batesy  156  U.  S.  677  ;  Field,  J.,  1895. 

19.  Legislation  may  Provide  a  Means  where  the  Constitution  is  Silent 
— ^Texas. — The  Constitution  being  silent  on  the  subject  of  taxing  property, 
the  legislature  had  power  to  provide  therefor  and  for  the  distribution  and 
appropriation  of  the  taxes  to  be  raised  thereby.  Marion  Co,,  Texas,  v.  Coler, 
23  U.  S.  App.  699  (5th  Cir.);  McCoRMiCK,  J.,  1894. 

dO.  As  to  Lands  Granted  bv  U.  S.  Qovernment.— A  grantee  of  lands 
from  the  United  States  has  tne  beneficial  interest  in  those  lands  as  soon  as 
the  tracts  granted  become  specified ;  and  a  grantee  cannot  defeat  the  right  of 
the  state  to  tax  such  lands  by  declining  to  make  such  proofs  as  would  en- 
title it  to  patents  from  the  government,  confirming  the  legal  title.  Northern 
Pac.  R.  Co.  V.  WHght,  7  U.  S.  App.  502  (9th  Cir.) ;  Hawley,  J.,  1898. 

21.  On  Telegraph  and  Telephone  Companies,  not  Unconstitutional 
— Ohio. — ^The  act  of  the  Ohio  legislature  of  April  27,  1893,  known  as  the 
"  Nichols  Law,"  relating  to  the  taxation  of  telegraph,  telephone  and  express 
companies,  is  not  in  contravention  of  the  constitutions  of  Ohio  and  the  United 
States.    Sanford  v.  Pbe,  37  U.  S.  App.  878  (6th  Cir.) ;  Lubton,  J.,  1895. 

This  case  has  been  appealed.    Western  Union  Teleg^raph  Co.  v.  Poe,  87 U.  S.  App.  800  (6th  Cir.), 
LuRTDN,  J.,  1806,  was  decided  upon  similar  facts  at  the  same  time  and  has  likewise  been  appealed. 

22.  Railroad  Taxable  within    an  Indian  Reservation— Arizona.— 

When  Congress  grants  to  a  railway  company,  or^nized  under  the  laws  of  a 
territory,  a  right  of  way  over  an  Indian  reservation  within  the  territory,  and 
the  road  is  constructed  entirely  within  the  territory,  the  part  within  the 
reservation  is  subject  to  taxation  by  the  territorial  government.  Maricopa 
<fc  Phoenix  Railroad  Co.  v.  Arizona  Territory,  156  U.  S.  847  ;  Whitk,  J., 
1805. 

28.  Imposition  of  Taxes  on  a  Railroad  which  are  Unconstitntional— 
Fennsylvania.- The  State  of  Pennsylvania  cannot,  consistently  with  the 
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Constitution  of  the  United  States,  impose  upon  the  New  York,  Lake  Erie  & 
W.  R.  Co.  the  duty,  when  paying  in  the  city  of  New  York  the  interest  due 
upon  scrip,  bonds  or  certificates  of  indebte(Uiess  held  by  residents  of  Penn- 
sylvania, of  deducting  from  the  interest  so  paid  the  amount  assessed  upon 
tlond  and  moneyed  capital  in  the  hands  of  such  residents  of  Pennsylvania. 
New  York,  Lake  Erie  dr  West,  R.  Co,  v.  Pennsylvania,  153  U.  S.  628 ;  Har- 
lan, J.,  1894. 

2.  Exemption  from  Taxation,  24-36. 

24.  Exemption  only  Extends  to  Ordinarj^*,  and  not  to  Special  Ab- 
sessments. — An  exemption  from  taxation  is  to  be  taken  as  an  exemption 
from  the  burden  of  ordinar^r  taxes,  and  does  not  relieve  from  the  obligation 
to  pay  special  assessments,  imposed  to  pay  the  cost  of  local  improvements, 
and  charged  uix)n  contiguous  property  upon  the  theory  that  it  is  bene- 
fited thereby.  Accordingly,  the  Illinois  Central  R.  Co.  is  not  exempt  from 
assessment  upon  its  land  for  the  purpose  of  grading  and  paving  a  street 
(Private  Laws,  111.,  1851,  61,  72,  sec.  22).  Illinois  Central  R,  Co.  v.  Decatur, 
147  U.  S.  190 ;  Brewer,  J.,  1893. 

8ee  Broad  Str.  Church's  Appeal,  165  Pa.  477 ;  Dooner  ▼.  Delaware  &  Hudson  Canal  Co.,  164  P^  80. 

25.  Grant  to  a  Branch  Line  with  Privileges  of  the  Main  Line  does 
not  Include  Exemption. — The  main  line  of  a  railroad  was  exempted  by 
its  charter  from  taxation.  The  grant  to  the  branch  lines  of  **all  powers, 
rights,  and  privileges  conferred  upon  the  said  company,  in  respect  of  the 
main  line,**  does  not  include  exemption  from  taxation ;  nor  does  the  amalga- 
mation of  another  company  with  the  main  line  allow  the  former  to  take 
advantage  of  such  exemption.  Wilmington  and  Weldon  R.  Co,  v.  Alsbfvokj 
146  U.  S.  279 ;  FuLi^pR,  C.  J.,  1892. 

26.  Exempting  Statutes  must  be  Strictly  Construed.— Statutes  ex- 
empting property  from  taxation  must  be  strictly  followed.  Winona  <fc  St. 
Peter  Land  Co,  v.  Minnesota^  159  U.  S.  526 ;  Brewer,  J.,  1895. 

27.  Exemption  does  not  Pass  by  Sale  or  Consolidation  of  Corporation 
Property. — In  the  absence  of  express  statutory  provision,  grants  m  restric- 
tion of  the  rights  of  the  state  to  tax  the  property  or  to  regulate  the  affairs  of 
its  corporations,  do  not  pass  to  new  corporations  succeeding,  by  consolidation 
or  by  purchase  under  foreclosure  of  the  property  and  ordinary  franchises  of 
the  first  grantee.  Norfolk  and  Western  R,  v.  Pendleton,  156  U.  S.  667; 
Shiras,  J.,  1895. 

28.  Capital  Stock  and  Surplus  of  Bank  not  Exempt.— A  clause  in  the 
charter  made  by  a  state  to  a  banking  corporation  requiring  it  to  "  pay  to  the 
state  an  annual  tax  of  one-half  of  one  per  cent,  on  each  share  of  capital  stock, 
which  shall  be  in  lieu  of  all  other  taxes,**  while  it  limits  the  amount  of  tax 
on  each  share  of  stock  in  the  hands  of  the  shareholders,  does  not  apply  to  or 
cover  the  case  of  the  capital  stock  of  the  corporation  or  its  surplus  and 
accumulated  profits  ;  but  such  capital  stock,  surplus  and  accumulated  profits 
are  liable  to  be  taxed  as  the  state  may  determine.  Shelby  County  v.  Union 
and  Planters'  Bank,  161  U.  S.  149 ;  Peckham.  J.  (White,  J.,  Dist.),  1896. 

29.  Purchaser  of  the  Franchise  of  a  Corporation  Exempted  from 
certain  Taxes  does  not  Succeed  to  the  Exemption.— A  judicial 
sale  or  conveyance,  made  under  order  of  the  coui't,  of  the  franchises  of  a 
corporation  whose  taxation  is  limited  by  tlie  act  of  the  legislature  of  the 
state  incorporating  it  to  a  rate  therein  named,  carriesto  the  purchaser  only 
the  franchise  to  be  a  corporation  ;  but  the  purchasing  corporation  is  not  the 
same  corporation  as  the  original  one,  and  is  liable  to  taxation  according  to 
the  constitution  and  laws  of  the  state  in  force  at  the  time  of  the  sale,  and 
is  not  entitled  to  the  limitation  and  exemption  contained  in  the  originsd  act 
of  incorporation.  Mercantile  Bank  v.  Tennessee,  for  Use  of  Memphis,  161 
U.  S.  161 ;  Peckham,  J.,  1896. 

80.  A  Charter  Granted  with  the  Rights  and  Privileges  of  Another 
Charter  does  not  Include  Exemption. — A  state  statute  gpranting  to  a 
company  incorporated  by  it  "  all  the  rights  and  privileges"  which  had  been 
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granted  by  a  previous  statute  of  the  state  to  another  corporation,  does  not 
confer  u^n  the  new  company  an  exemption  from  taxation  bey^ond  a  defined 
limit  which  was  conferred  upon  the  other  company  by  the  act  incorporating 
it.  Ph(xnix  Fire  <Sb  Marine  Ins,  Co,  v.  Tennessee,  161  U.  S.  174 ;  Peckham,  J. 
(White,  J.,  Dist.),  1896. 

81.  New  York  Corporation  not  Subject  to  Tax  on  Capital  Stock  by 
Fennsylyania  because  of  Doing  Business  there.— An  association  by 
contract,without  statutory  incorporation,  of  the  individual  members  inter 
se,  signed  in  New  York,  they  having  their  principal  office  in  New  York,  is 
not  a  '*  moneyed  or  stock  corporation  deriving  an  income  or  profit  from 
their  capital,  or  otherwise  "  subject  to  taxation  upon  its  capital  stock, 
under  the  Revised  Statutes  of  New  York,  sec.  1,  title  4,  chap.  13,  Part  I. 
Oregg  v.  Sanford,  28  U.  S.  App.  813  (3d  Cir.) ;  Acheson,  J.,  1895. 

82.  Granted  Prior  to  the  Adoption  of  the  Constitution  may  be 
Changed  by  Legislation  Subsequent  thereto— Tennessee.— A  cor- 
poration organized  for  the  purpose  of  doing  an  insurance  business,  under 
an  act  of  the  legislature  of  tne  ^tate  of  Tennessee  passed  before  the  adop- 
tion by  that  state  of  its  constitution  of  1870,  with  a  provision  in  the  char- 
ter limiting  the  rate  and  extent  of  taxation  by  the  state,  does  not  continue 
to  enjoy  the  exemption  of  its  corporate  objects  and  business  when  the  same 
are  changed  by  legislation  subsequent  to  the  adoption  of  the  constitution. 
Memphis  City  Bank  v.  Tennessee,  for  Use  of  Memphis,  161  U.  S.  161 ;  Pbck- 
HAM,  J.,  1894. 

88.  Exemption  G-ranted  to  a  Bailroad  Company  does  not  Accrue 
to  a  Purchaser  of  said  Road. — A  special  statutory  exemption,  such  as 
immunity  from  taxation  or  a  right  to  fix  and  determine  rates  of  fare,  does 
not  accompany  the  property  of  a  railroad  company  in  its  transfer  to  a  pur- 
chaser, in  the  absence  of  an  express  direction  m  the  statute  to  that  ef^t. 
St,  Louis  <St  San  Francisco  Ry,  Co.  v.  OUl,  156  U.  S.  649 ;  Shibas,  J.,  1895  ; 
St.  Louis  <Sb  San  Francisco  Ry,  Co.  v.  Stevenson  ;  St.  Lcmis  A  San  Francisco 
Ry.  Co.  V.  Trimble :  St.  Louis  <fc  San  Francisco  Ry.  Co.  v.  Carter,  156  TJ.  S. 
667 ;  Shirks,  J.,  1895. 

84.  Exemption  Granted  to  a  Company  does  not  Pass  to  a  Con- 
solidated Company— Missouri.— A  railroad  chartered  in  Missouri  in 
1857,  which  was  to  be  exempt  from  taxation  for  twenty  years  after  com- 
pletion, was  consolidated  in  1870  with  an  Iowa  corporation  under  the  laws 
of  Missouri  of  1886.  Held,  the  new  organization  held  the  Missouri  road  sub- 
ject to  the  provision  in  the  Missouri  constitution  of  1865  as  to  taxation,  as 
the  consolidation  extinguished  the  old  company  and  the  provision  as  to  ex* 
emption  from  taxation  did  not  pass  to  the  new  company.  Keokuk  <Sb  West- 
em  R.  Co.  V.  Missouri,  152  U.  S.  301  ;  Brown,  J.  (Harlan,  Brewer,  JJ., 
Dist.),  1894  ;  Keokuk  <fc  Western  R.  Co.  v.  Scotland  Co.,  152  U.  SS.  317  ; 
Brown,  J.  (Harlan,  Brewer,  JJ.,  Dist.),  1894. 

85.  Leg^atiLre  had  Power  to  Exempt  Corporations— Tennessee. — 

The  legislature  of  Tennessee  had  the  power  and  authoritjr,  under  the  state 
constitution  of  1834,  to  grant  to  corporations  created  by  it  exemption  from 
taxation  for  any  length  of  time,  and  that  no  tax  should  ever  be  laid  on  a  road 
or  fixtures  of  a  coiijoration  which  would  reduce  the  dividends  below  8  per 
cent.  Mobile  <&  Ohio  R.  Co.  v.  Tennessee,  158  U.  S.  487 ;  Jackson,  J.  (Ful- 
ler, C.  J.,  Gray,  Brewer,  Shiras,  JJ.,  Dist.),  1894. 

86.  Where  the  Imposition  would  Impair  the  Obligation  of  a  Con- 
tract— Tennessee.^— State  statutes  subjecting  the  property  of  a  railroad 
corporation  to  taxation  impair  the  obligation  of  the  contract  contained  in 
an  exemption  clause  of  the  company's  charter.  Mobile  <fc  Ohio  R.  Co.  v. 
Tennessee,  153  U.  S.  486 ;  Jackson,  J.  (Fuller,  C.  J.,  Gray,  Brewer,  SmRAS, 
JJ.,  Dist.),  1894. 

8.  Assessment,  37-46. 

87.  Manner  of  Arriving  at  the  Valuation  of  a  Bailroad  in  a  State.— 
When  a  railroad  runs  into  or  through  two  or  more  states,  its  value  for  taxa- 
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tion  purposes  in  each  is  fairly  estimated  by  taking  that  part  of  the  value  of 
the  entire  road  which  is  measured  by  the  proportion  of  the  lengtii  of  the 
particular  part  in  that  state  to  that  of  the  whole  road.  Pittsburgh^  Oin. ,  Chic. 
<&  St.  L.  My.  Co.  V.  Backtis,  154  U.  S.  421 ;  Brewer,  J.  (Harlan,  Brown, 
JJ.,  Dist.),  1804 ;  Indianapolis  <Sb  Vincennes  R.  Co.  v.  Backus,  154  U.  S.  438 ; 
Brewer,  J.  (Harlan,  Brown,  JJ.,  Dist.),  1894. 

88.  To  Fay  Ezpeiuies  of  Bailroad  Commission  is  not  Unconstitu- 
tional— South  Carolina. — The  South  Carolina  law  of  1882  authorizing 
assessment  and  tax  upon  the  railroad  companies  to  meet  the  expenses  of  the 
state  railroad  commissioners  is  not  in  conflict  with  the  14th  amendment  to 
the  United  States  Constitution.  Private  corporations  are  persons  within  the 
meaning  of  that  amendment.  To  require  them  to  pay  expenses  in- 
curred by  the  public  in  consequence  oi  their  existence  is  not  unjust  dis- 
crimination or  denying  the  equal  protection  of  the  laws,  as  all  railroad  cor- 
porations are  treated  alike.  Charlotte,  Columbia  dtAug.  R.  Co.  v.  Oibbes, 
143  U.  S.  386 ;  Field,  J.,  1892. 

89.  A  Town  Cannot  Object  to  an  Assessment  when  the  Taxpayers 
do  not, — A  town  insisted  that  an  assessment  on  which  a  leT^  of  taxes  was 
based  was  unlawful,  because  not  completed  and  fulfilled  within  the  time 
allowed  by  the  charter.  Held,  that  as  complaints  had  been  made  by  those 
who  were  required  to  pay  the  taxes  and  tne  authorities  of  the  town  had 
ratified  the  assessment,  it  would  stand.  Town  of  Darlington  v.  Atlantic 
Trust  Co.,  25  U.  S.  App.  854  (4th  Cir.);  Gofp,  J.,  1895. 

40.  Manner  of  Arriying  at  Valuations.— If  an  assessing  board,  seeking 
to  assess  for  purposes  of  taxation  a  part  of  a  railroad  within  a  state,  the 
other  part  of  which  is  in  an  adjoining  state,  ascertains  the  value  of  the  whole 
Une  as  a  single  property  and  then  determines  tlie  value  of  that  within  the 
state  upon  the  mileage  basis,  that  is  not  a  valuation  of  property  outside  of 
the  state ;  and  the  assessing  board  need  not  treat  the  part  withm  the  state 
as  an  independent  line,  and  place  upon  that  property  only  the  value  which 
can  be  given  to  it  if  operatea  separately.  Cleveland,  Cin.,  Chic.  <fe  St.  L.  Ry. 
Co.  V.  Backus,  154  U.  S.  489 ;  Brewer,  J.  (Harlan,  Brown,  JJ.,  Dist.),  1894. 

41.  Statutes  Imposing  Same  are  Mandatory  .^It  is  a  ^neral  rule  that 
the  provisions  in  statutes  imposing  taxation,  though  not  in  terms  manda- 
tory, are  to  be  regarded  as  such  if  necessary  for  the  substantial  protection 
of  the  taxpayer.    Erhardt  v.  Schroeder,  155  U.  S.  134  ;  Shiras,  J.,  1894. 

42.  Violating  the  Obligation  of  a  Contract  is  Void.— The  provision 

in  the  charter  of  the  plaintiff  in  error  that  ''said  institution  shall  have 
a  lien  on  the  stock  for  debts  due  it  by  the  stockholders  before  and  in  pref- 
erence to  other  creditors,  except  the  state,  for  taxes,  and  shall  pay  to  the 
state  an  annual  tax  on  each  share,  in  lieu  of  all  other  taxes,"  limits  the 
amount  of  tax  on  each  share  of  stock  in  the  hands  of  the  shareholders  ;  and 
any  subsequent  revenue  law  of  the  state  which  imposes  an  additional  tax  on 
such  shares  in  the  hands  of  shareholders  impairs  the  obligation  of  t)ie  con- 
tract, and  is  void.  Bank  of  Commerce  v.  Tennessee,  for  tne  Use  of  Memphis, 
161  U.  S.  134  ;  Peckham,  J.,  1896. 

48.  Upon  Adjoining  Owners  of  a  Park  Proportionate  to  Benefits  is 
Ijegal. — It  is  competent  for  the  legislature  in  providing  for  the  cost  of  a 
public  park  to  assess  a  proportionate  part  of  it  upon  the  property  specially 
benefited.    Shoemaker  v.  17.  8.,  147  U.  S.  282 ;  Shiras,  J.,  1898. 

44.  Is  Legal  where  Levied  in  Proportion  to  the  Mileage  in  a  State.— 
The  provision  that  taxation  shall  be  equal  is  not  violated  by  exacting  from 
the  railroad  corporations  in  the  state  a  contribution  or  income  in  proportion 
to  the  number  of  miles  of  railroad  in  the  state,  to  pay  the  expenses  of  rail- 
road commissioners.  Charlotte,  Columbia  <fc  Aug,  R,  Co.  v.  Gibbes.  142 
U.  S.  386 ;  Fuller,  C.  J.,  1892 
A  corporation  is  regarded  as  a  person  in  the  eyes  of  the  law.    McCandless  v.  R.  CkK,  SB  8.  C  R. 
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4o.  Upon  the  Face  Value  of  Bonds  is  Constitutional.— A  provision  in 
a  state  law  for  the  assessment  of  a  state  tax  upon  the  face  value  of  bonds 
instead  of  upon  their  nominal  value,  violates  no  provision  of  the  Constitu- 

'  tion  of  the  United  States.  Jennings  v.  Coal  Ridge  Imp.  dr  Coal  Co.,  147 
U.  S.  147  ;  Fuller,  C.  J.,  1893. 

46.  The  Board  of  Tax  Commissioners  Act  Judicially.— The  officers  of 
the  Indiana  State  Board  of  Tax  Commissioners,  in  estimating  the  value  of 
property  for  taxation,  act  judicially,  and  their  judgments  in  cases  within 
their  jurisdiction,  in  the  absence  of  fraud,  are  not  open  to  collateral  attack. 
The  constitutional  requirement  that  one  shall  not  be  deprived  of  his  prop- 
erty without  due  process  of  law  is  sufficiently  met  when  he  may  appear  be- 
fore the  board  of  assessors.  It  is  not  essential  that  a  right  of  appeal  from 
their  decisions  to  the  court  should  be  provided.  McLeod  v.  Receveur,  84 
U.  S.  App.  633  (7th  Cir.);  Jenkins,  J.,  1896. 

4.  Collection  and  Payment,  47-50. 

47.  Law  for  the  Colleotion  of  Back  Taxes  is  not  Unoonstitutional— 
Minnesota.— Chapter  5  of  the  laws  of  Minnesota  of  1881,  providing  gener- 
ally for  the  assessment  and  taxation  of  any  real  or  personal  property  which 
had  been  omitted  from  the  tax  roll  of  any  preceding  year  or  years,  does 
not,-  when  applied  to  the  land  granted  by  that  state  to  the  Winona  &  St. 
Peter  R.  Co.,  deprive  the  owners  of  that  land  of  tlieir  property  without  due 
process  of  law,  in  violation  of  the  provisions  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States.  Winona  &  St.  Peter  Land  Co.  v. 
Minnesota,  159  U.  S.  526 ;  Brewer,  J.,  1895. 

4s.  Act  74  of  1880  (Laws  of  Louisiana,  1880,  p.  84)  is  XTnoonsti- 
tutional. — A  jud^ent  had  been  obtained  against  the  Board  of  School 
Directors  of  the  City  of  New  Orleans,  in  the  Circuit  Court  of  the  United 
States.  Execution  was  returned  nulla  bona.  The  judgment  ci'editor  then 
applied  for  a  mandamus  against  the  Board  of  Laqiudation  of  the  City 
Debt  of  New  Orleans  to  compel  it  to  issue  bonds  of  the  city  to  the  amount 
of  the  judgment.  Held,  that  act  74  of  1880  (Laws  of  JLouisana,  1880, 
p.  84),  so  far  as  it  placed  the  unpaid  salaries  of  teachers  on  the  same  footing 
as  valid  indebtedness,  is  contrary  to  the  constitution  of  Louisana  of  1879, 
art.  45.  Act  No.  110  of  1890  does  not  authorize  such  issue.  Act  No.  67  of 
1884  authorizes  only  issue  of  bonds  for  judgments  against  the  city.  The 
plaintiff  has  none ;  and  it  having  been  decided  that  this  claim  is  not  a  debt  of 
the  city,  the  question  is  res  adjuaicata.  U.  S.  ex  rel.  Fisher  v.  Board  of  Liqui- 
dation of  City  Debt  of  New  Orleans,  23  U.  S.  App.  29  (5th  Cir.) ;  Pardee, 
J.,  1894. 

49.  Suit  for  One  Year  no  Bar  to  Suit  for  Another  Year's  Taxes.— A 

suit  for  taxes  for  one  year  is  no  bar  to  a  suit  for  taxes  for  anotiier  year. 
Keokuk  <fc  Western  R.  Co.  v.  Missouri,  152  U.  S.  801 ;  Brown,  J.  (Harlan, 
Brewer,  JJ.,  Dist.),  1894  ;  Keokuk  &  Western  R.  Co.  v.  Scotland  Co.,  152 
U.  S.  817 ;  Brown,  J.  (Harlan,  Brown,  JJ.,  Dist),  1894. 

50.  No  Authority  to  Impose  a  Ten  per  Cent.  Penalty  on  Delinquent 
Railroad  Taxpayers— Tennessee.— The  collection  of  delinquent  taxes  on 
railroad  companies  in  Tennessee  is  regulated  by  the  act  of  ^larch  24,  1875 
(acts  of  1875,  c.  78),  entitled  **Anact  declaring  the  mode  and  manner  of 
valuing  the  property  of  a  railroad  company  for  taxation,"  and  the  amend- 
ments tliereto  which  are  codified  in  chapter  5,  title  5,  article  9,  of  Milliken  & 
Vertrees'  Code  (1884).  gg  069-708.  inclusive  ;  and  there  is  no  authority  for  im- 
posing a  ten  per  cent,  penalty  on  delinquent  railroad  taxes.  Central  Trust 
Company  of  N.  Y.  v.  Condon,  31  U.  S.  App.  387  (6th  Cir.);  Taft,  J.,  1895. 

5.  Remedy  for  Illegal  Collection,  51-54. 

61.  Who  may  have  the  Bemedy  and  under  what  Conditions.— Where 
a  statute  requires  property  to  be  assessed  for  taxation  at  its  cash  value,  a  bill 
to  enjoin  the  collection  of  a  tax  solely  on  the  ground  that  the  property  of 
other  persons  is  assessed  below  its  casli  value,  cannot  be  maintamed  by 
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a  person  whose  pronerty  is  also  assessed  below  that  Talue.  He  must  offer  to 
pay  such  parts  of  tne  sum  assessed  as  is  not  disputed  in  order  to  procure  an 
mjunction.    ARmquerque  Bank  v.  Pierea,  147  U.  S.  87 ;  Bkewer,  J.,  1883. 

52.  Construotion  of  an  Act  Providing  the  Bemed^— Dakota.— Under 
Pol.  Code,  Dak.  T.,  28,  %  40,  the  county  commissioners  issued  their  warrant 
attached  to  the  tax  list  and  required  the  treasurer  to  sell  all  lands  liable  to 
taxes.  Hddf  by  selling  land  not  subject  to  taxation  tlie  treasurer  incurred  no 
liability,  and  such  act  is  not  *'a  mistake  or  wrongful  act"  within  the 
meaning  of  sec.  78,  which  makes  the  county  liable  to  refund  the  money. 
Stutsman  County  v,  Wallace,  142  U.  S.  293 ;  Fuller,  C.  J. ,  1892. 

68.  Is  at  Law  and  not  by  Injunotion. — Where  securities  are  improperly 
listed  for  taxation  in  the  name  of  a  bank  when  they  should  have  been  usted 
in  the  name  of  the  stockholders,  the  bank  is  not  entitled  to  an  injunction 
against  the  enforcement  of  the  tax,  as  the  statute  provides  tliat  a  tax  illegally 
assessed  may  be  recovered  in  an  action  at  law,  and  an  injunction  is  unneces- 
sary to  prevent  multiplicity  of  suits,  or  to  avoid  irreparable  injury,  or  to 
avoid  a  cloud  on  title.  Rotnnson  v.  Wilmingtony  25  U.  b.  App.  144  (4th  Cir.) ; 
Brawley,  J.,  1895. 

54.  The  Northern  Faoiflc  Bailroad  Company  not  Entitled  to  De- 
mand a  Certain  Mode  of  Taxation — Dakota. — The  Northern  Pacific 
Railroad  Company,  having  accepted  the  provisions  of  the  act  of  Dakota  of 
March  7,  1889,  c.  107,  became  liable  thereov  to  pay  the  designated  percentage 
of  its  gross  earnings  in  lieu  of  taxes  for  the  year  18S9,  which  liability  was 
not  discharged  by  the  subsequent  repeal  ^i'  the  Gross  Earnings  Act  of  1889 ; 
and  having  failed  to  make  that  payment,  or  to  make  a  tender  of  what  was 
due  under  one  or  the  other  modes  of  taxation,  it  is  not  entitled  to  relief  in 
equity  to  enjoin  the  enforcement  of  a  tax  upon  its  property  as  upon  the 
property  of  mdividuals  in  the  counties  in  which  the  property  is  situated. 
Northern  Pacific  R.  Co,  v.  Clark,  153  U.  S.  252 ;  Jackson,  J.  (Brewer,  J., 
Dist.),  1894. 

6.  Sales  for  Taxes,  55. 

55.  Forty  Years'  Ownership  of  Land  Bought  at  Tax  Sale  Bars  the 
County's  Bights. — ^When  county  commissioners  in  Pennsylvania  buy  in 
for  the  county  land  sold  for  non-payment  of  taxes,  and  the  land,  w^hile  ow-ned 
by  the  county,  is  illegally  assessed  for  taxes  and  sold  for  non-payment  of  them, 
and  conveyance  is  duly  made  to  the  purchaser,  who  remamH  in  possession 
forty  years,  the  county  is  estopped  from  asserting  title  itself.  Murphy  v. 
Packer,  152  U.  S.  398  ;  Shiras,  J.,  1894. 

56.  The  State  Cannot  Give  Good  Title  to  Iiand  when  the  Beoords 
Show  no  Tax  was  Due. — In  1885  lands  of  M.  were  sold  for  non-payment 
of  taxes  of  1884.  By  the  Code  of  West  Virgina,  §  33,  c.  31,  the  owner  has  the 
right  to  redeem  lands  sold  for  taxes  within  one  year  from  the  sale  thereof, 
bv  paying  all  taxes  due  with  interest,  including  taxes  for  the  year  in  which 
the  same  were  sold.  In  1886  M.  redeemed  the  lands  and  received  the  audi- 
tor *s  certificate  and  the  lands  were  re-entered  uf)on  the  land  books,  but 
he  did  not  pay  the  taxes  for  1885.  M.  sold  the  lands  to  H.  and  he  sold 
them  to  H.  &  Co.,  relyine  on  tlie  auditor's  certificate  that  there  were  no 
back  taxes.  In  1887  the  sheriff  sold  the  lands  for  the  taxes  of  1885  to  S.  for 
a  nominal  sum,  and  the  deed  for  the  same  was  recorded  in  1889.  H.  and  H. 
&  Co.  had  no  knowledge  that  the  taxes  for  1885  were  unpaid,  or  of  the  sale 
to  S.  until  the  sherifTs  deed  was  recorded.  Hdd,  that  as  against  bona  fide 
purchasers  for  full  value,  who  had  acquired  lands  relying  on  the  state  records 
that  all  taxes  were  paid,  the  state  could  not  give  a  good  title  to  S.  Harman 
V.  Stead,  8  U.  S.  App.  477  (4th  Cir.) ;  Hughes,  J.,  1894. 

57.  Tax  Deed  Cannot  be  Made  Conolusive  Evidence  of  Begularity 
of  Sale  and  good  Title. — The  legislature  can  make  a  tax  deed  prima 
facie  evidence  of  the  regularity  of  the  sale  and  title  in  the  purchaser,  but 
cannot  make  it  conclusive  evidence  of  such.    Marx  v.  HantJiom,  148  U.  S. 

172;  SHiRAa,  J.,  1893. 
See  Clark  v.  Mead.  108  Cal.  619. 
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68.    Misleading  Notioe  will  Vitiate  Sale— Oregon.— Notice    in  Oregon 

(Geii.  Laws,  ed.  1874,  §§  90,  73 ;  Hiirs  Ann.  Laws,  1809),  that  the  proprt^  of 

H.  was  to  be  sold,  was  not  only  not  notice  of  that  fact,  but  was  misieading, 

and  such  want  of  notice  or  misleading  notice  vitiated  the  sale.    Same  Case. 

See  Meyer  v.  Kuhn,  66  F.  R,  714. 

59.  Suit  to  Beoover  Land  does  not  Lie  to  a  Pnrohaser  whose  Deed 
is  Void— Florida.— The  Laws  of  Florida,  1874,  c.  1976,  g  63,  providing  that 
suits  to  recover  lands  sold  for  taxes  shall  not  be  brought  later  than  one  year 
from  the  recording  of  the  tax  deed,  is  not  available  in  favor  of  a  purchaser 
whose  deed  is  void  because  the  description  therein  varies  materially  from  that 
of  the  assessment  roil.    Bird  v.  Benluia,  142  U.  S.  664  ;  Brewer,  J.,  1892. 

A  tax  deed  void  on  Its  face  cannot  operate  to  aet  the  statute  of  limitations  in  motion.  Hegar 
y.  De  Qroat,  3  N.  Dak.  804. 

60.  Iiands  Held  by  the  State  under  Tax  Sale  Cannot  be  Sold  for 
Taxes  Due  to  the  State— West  Virginia.— lAuds  owned  by  the  State  of 
We^  Virginia  under  a  sale  for  taxes  ana  held  subject  to  redemption,  cannot 
be  sold  for  taxes  due  to  the  state,  as  no  title  will  pass  to  purchaser  unless  a 
survey  thereof  has  been  filed  in  the  Land  Office,  or  if  it  is  charged  with  taxes 
on  the  land  books  of  the  state ;  under  the  act  of  Nov.  16,  1878,  of  West 
Virginia,  the  heirs  of  the  former  owner  have  the  same  privilege  of  redemption 
as  the  ancestor  had.    Rich  v.  Braxton,  158  U.  S.  875 ;  Harlan,  J.,  1805. 

61.  Equity  will  not  Restore  Land  to  a  Delin(;[uent  who  does  not 
Off&r  to  Pay  the  Taxes  Due.— A  court  of  equity  will  not  interfere  to 
restore  forfeited  lands  to  one  who  has  failed  to  pay  taxes  for  a  long  series  of 
years,  and  who  does  not  offer  to  pay  such  taxes  and  costs  in  a  suit  to  recover 
such  lands  (West  Virginia  Constitution  of  1872,  art.  18,  sec.  6).  Read  v. 
Dingess,  8  U.  S.  App.  526  (4th  Cir.) ;  Seymour,  J.,  1804. 

62.  Is  Invalid  where  the  Owner  in  Good  Faith  Made  a  Mistake.— 

When  the  owner  of  land  intended  in  good  faith  to  pay  the  taxes  on  all  of  it, 
but  owine  to  a  new  division  of  lots  and  a  new  map,  he,  by  mistake,  paid  only 
on  part  of  his  land,  a  sale  of  such  Land  for  the  taxes  as  well  as  the  deed  are 
invalid  in  Mississippi.     LevrU  v.  Monson,  151  U.  S.  545  ;  Brewer,  J.,  1804. 

68.  When  Notice  is  Indispensable  to  the  Validity  of  the  Title- 
Illinois. — When  the  statute  of  a  state  requiras  that  the  purchaser  of  land 
sold  for  non-payment  of  taxes  or  special  assessments  shall  give  to  the  occupant 
of  land  personid  notice  of  the  fact  of  sale  before  the  time  of  redemption  ex- 
pires, the  giving  of  the  required  notice  is  an  indispensable  condition  precedent 
to  the  vahdity  of  the  tax  title.  Qage  v.  Bani,  141  U.  S.  844 ;  Harlan,  J., 
1801. 

A  statute  which  requlrea  the  holder  of  a  tax  certificate,  made  before  Its  pasaage,  to  kIto 
notice  to  the  owner  or  occupant  of  the  land  before  he  can  obtain  his  tax  deed,  does  not  impair 
the  obligation  of  the  contract  evidenced  by  the  certtflcate.    Ck>ulter  v.  Stafford,  fi6  F.  R.  664. 

64.  Tax  Collector's  Deed  will  Support  the  Flea  of  Statute  of  Limita- 
tions— Texas. — Possession  and  claim  under  tax  collector's  deed  in  Texas, 
and  paying  taxes  complies  with  the  conditions  of  the  statute  of  limitations 
of  five  years,  even  though  a  lessee  repudiates  the  tenancy  and  attorns  to  a 
third  party.  Coylev,  Franklin,  13  U.  S.  App.  81  (5th  Cir.);  Pardee,  J., 
1893. 

7.  Liability  op  Lessee,  65. 

65.  When  Lessee  is  Liable  for  Taxes.— A  certain  railroad  company  took 
possession  of  another  railroad  system  on  June  1st,  1891.  The  terms  of  the 
lease  provided  that  the  lessee  should  pay  all  future  liabilities  of  the  leased 
system,  but  did  not  provide  for  the  payment  of  past  obligations.  When  the 
said  property  came  under  the  control  of  the  lessee,  it  wjis  already  burdened 
with  a  tax,  chargeable  upon  the  property.  It  was  held  that  the  lessee  com- 
pany, not  being  primarily  liable  for  the  tax,  and  not  having  assumed  the 
debt  by  express  contract,  was  not  liable  for  the  tax  by  contract  implied  by 
law,  arising  from  its  possession  and  control  of  the  property  and  its  enjoy- 
ment of  all  advantages  incident  thereto,  except  it  be  for  the  time  that  it  had 
actually  enjoyed  such  a<l vantages.  Cleveland  v.  Spencer,  25  U.  S.  App.  626 
(4th  Cir.);  Hughes,  J.,  1896. 
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See:  Cancelijltion,  8. 
Evidence,  77. 


See:  Adverse  Possession,  15. 
Mandamus,  22-23. 
National  Banks,  19. 

TELEQBAPH  COMPARES,  8. 

See  aLio :  Carriebs,  20. 

Damages,  2,  22. 

Interstate  Commerce,  27-28. 

Municipal  Corporations,  11-12. 

Neglioence,  133. 

Taxation,  21. 

United  States,  17. 

1.  Cannot  be  Sxcluded  from  Certain  Boads.— Smc«  the  passage  of  the 
act  of  July>24,  1866,  c.  280,  the  proviBions  of  which  were  emtxxiiea  in  the 
Bevised  Statutes,  '*  Title  LXV,  Telegraphs,"  no  railroad  compan^r'  operatmga 
post-road  of  the  United  States,  over  which  interstate  commerce  is  carried  on, 
can  bind  itself,  by  agreement,  to  exclude  from  its  roadway  any  telegraph 
company  incorporated  under  the  laws  of  a  state,  that  has  accepted  the  pro- 
▼isions  of  that  act,  and  desires  to  use  such  roadways  for  its  lines  in  such 
manner  as  wiU  not  interfere  with  the  ordinary  travel  thereon.  U.  S.  v. 
Union  Pac.  Ry.  Co,  <Sb  W,  Union  Teleg.  Co.,  160  U.  S.  1 ;  Harlan  J.,  18d5. 

2.  Power  of  Congress  as  to.— The  provision  in  the  act  of  Aug.  7,  18S8, 
c.  772,  25  Stat.  382i,  requiring  all  railroad  and  telegraph  companies  to  which 
the  United  States  have  granted  subsidies,  to  maintain  and  operate  telegraph 
lines  for  railroad,  governmental,  commercial  and  all  other  purposes,  is  a 
valid  exercise  of  the  power  reserved  by  Congress.    Same  Case, 

8.  Powers  of  the  U.  S.  to  Cause  the  Erection  of  Lines.— The  pro- 
visions in  those  acts  permitting  the  railroad  company  to  arrange  with  cer- 
tain telegraph  companies  for  placing  their  lines  upon  and  along  the  route  of 
the  railroad  and  its  branches,  did  not  affect  the  authority  of  Congress, 
under  its  reserved  |x>wer,  to  require  the  maintenance  and  operation  by  the 
railroad  company  itself,  through  its  own  officers  and  employes,  of  a  telegraph 
line  over  and  along  its  main  line  and  branches.     Same  Case. 

4.  Questions  as  to— Not  G-ovemed  by  State  Deoisions.— ^Telegraph 
companies  are  quasi  public  agencies ;  tliey  are  engaged  in  commerce,  and 
their  rights,  duties,  and  obligations  are  matters  arising  under  the  general 
law.  For  these  reasons  questions  in  connection  with  tbem  are  not  controlled 
in  the  Federal  courts  by  state  decisions.  Western  Utiion  Telegraph  Co. 
V.  Wood,  13  U.  S.  App.  317  (5th  Cir.);  Pardee,  J.,  1893. 

5.  Rights  in  City  Streets. — A  telegraph  company  has  no  right  under  the 
act  of  July  24,  1866,  c.  230,  14  Stat.  221,  to  occupy  thepublic  streets  of  a  city 
without  compensation.  St.  Lmiis  v.  Western  Union  Teleg.  Co.,  148  U.  S.  92; 
Brewer,  J.  (Brown,  J.,  Dist),  1893  ;  Postal  Telegraph  Cable  Co.  v.  BalH" 
more,  156  U.  S.  210;  Fui.ler,  C.  J.,  1895. 

See  Telegraph  Co.  v.  State,  71  Wis.  560. 

6.  Bights  in  Navigable  Waters.— Act  of  Congress  of  July  24.  1886,  14 
Stat.  221,  c.  230,  Rev.  Stat.,  sec.  5263,  gives  the  telegraph  company  right  to 
lay  its  cables  "under  or  across  the  navigable  streams  or  waters  of  the 
United  States,"  with  the  limitation  or  condition  that  such  lines  shall  be  so 
constructed  as  not  to  obstruct  the  navigation  of  such  streams  and  waters.  It 
being  clear  that  the  steamer  was  navigating  at  time  of  breaking  the  <-ables, 
it  was  for  the  owner  of  the  cables  to  show  that  they  were  not  so  maintained 
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as  to  obstruct  naviiratioii.     Western  Union  Tel.  Co.  ▼.  Jnman  and  Intemafl 
Steamship  Co.,  20  U.  S.  App.  247  (2d  Cir.);  Lacombe,  J.,  1894. 

7.  Telegraph  Company  may  Limit  its  Liability  by  Beasonable 
Rules. — A  stipulation  between  a  telegraph  company  and  the  sender  of  a 
message,  that  the  company  shall  not  be  liable  for  mistakes  in  the  transmis- 
sion or  delivery  beyond  the  sum  received  for  sending  it,  unless  the  sender 
orders  it  to  be  repeated  for  comparison,  and  pays  half  the  sum  in  addition, 
is  valid,  and  a  sender  of  a  cipiier  message  who  does  not  inform  the  company 
of  its  nature  or  importance  cannot  recover  for  mistakes  in  its  transmission 
or  delivery  more  than  the  sum  paid.  Primrose  v.  Western  Union  T.  Co.,  154 
U.  S.  1 ;  Grat,  J.  (Fuller,  C.  J.,  Harlan,  J.,  Dist.),  1894. 

8.  Action  against  Telegraph  Company  must  be  Based  on  Con- 
tract.— Right  to  recover  damages  against  a  telegraph  company  for  failure 
to  deliver  message  must  be  based  upon  a  contract  with  the  company, 
whether  the  action  is  one  technically  for  damages  for  breach  of  contract  or 
is  an  action  sounding  in  tort.  Such  an  action  cannot  be  maintained  bv  any 
one  who  is  not  a  party  to  the  contract.  Western  Union  Telegraph  Co. 
Y.  Wood,  18  U.  S.  App.  317  (5th  Cir.);  Pardee,  J.,  1898. 

TELEaBAFH  LINES. 

See:  Taxation,  11. 


See :  Carriers,  20-21. 
Neouoence,  11. 
Patents.  27. 
Taxation,  21. 

TENANCY  AT  WILL. 

See :  Landlord  and  Tenant,  4. 

TENANTS  IN  COMMON,  4. 

1.  Who  are  Such — Joint  purchasers  of  land  to  hold  it  for  a  rise  in  value 
are  not  partners,  but  tenants  in  common,  and  eitlier  may  sue  the  other  at 
law  for  advances  on  the  joint  account  without  final  settlement  and  striking 
of  a  balance.    Clark  v.  Sidivay,  142  U.  S.  082  ;  Blatchford,  J.,  1892. 

2.  Furchaae  by  One  of  an  Outstanding  Incumbrance  Inures  to 
All. — Ckvtenants  stand  in  a  relation  of  mutual  trust  and  confidence  towards 
each  other,  and  a  purchase  by  one  of  an  outstanding  title  or  incumbrance, 
in  disregard  of  the  rights  of  the  co-tenants,  for  his  own  benefit,  inures  to 
the  benefit  of  all,  and  when  acquired,  is  held  by  him  in  trust  for  the  true 
owner.     Turner  v.  Saucer,  150  U.  S.  578 ;  Brown,  J.,  1893. 

8.  Liability  of  One  Taking  Possession— So.  Car.— In  South  Carolina  a 
tenant  in  common  of  real  estate,  who  takes  sole  possession  of  it,  is  charge- 
able with  what  he  lias  received  in  excess  of  his  just  proportion,  and  is  liable 
to  account  for  the  rents  and  profits  which  he  used  in  excess  of  his  share. 
McQahan  v.  Bank  of  Rondout,  156  U.  S.  218  ;  Fuller,  C.  J.,  1895. 

4.  Bights  Acquired  by. — Action  brought  by  H.,  an  Indian  woman,  and 
L.,  a  white  man.  to  recover  value  of  hay  destroyed  by  fire  caused  by  sparks 
from  defendants'  engine.  Defendants  contended  there  could  be  no  recovery 
because  plaintiffs  had  not  shown  title  to  the  hay,  the  title  to  the  land  from 
which  the  hay  was  cut  being  in  the  Creek  Nation.  Held,  that  H.,  in  absence 
of  proof  to  the  contrary,  must  be  presumed  to  be  entitled  to  cut  hay  upon 
land  which  she  occupied  in  common  with  other  members  of  the  Creek 
Nation,  and  that  L.,  under  an  agreement  with  II.  for  part  of  the  hay  for  his 
labor,  acquired  an  interest.  Eddy  v.  Lafayette.  163  U.  S.  457 ;  Shiras,  J., 
1896. 
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TSSANTS  BY  SUFFEBAITGE. 
See:  Adverse  Possession,  0. 

TENDER. 

Bee :  Of  Redemption  Money :  Forbclosubb,  24. 
Of  Performance  :  Specific  Pbrfobhance,  16b 

TENNESSEE. 

See:  Adverse  Possession,  13. 
BouNDAJiY  Lines,  14. 
Damages,  45. 

Executors  and  Adionisteatobs,  8. 
Federal  Courts,  45. 
Husband  and  Wife,  16. 
Replevin,  3. 
Statutes,  66-71. 
Statute  of  Limitations,  9. 
Taxation,  82,  85,  86,  60. 

TEBBITOBIES,  11. 

See  also:  Mandamus,  21. 

Municipal  Ck)RFORATiON8,  80. 
Supreme  Court,  17. 

I.  GENERALLY,  1-6. 
IL  JURISDICTION  OF  FEDERAL  COURTS,  7-11. 

I.  GENERALLY,  1-6. 

1.  As  to  Dower  in  ITtah.— ^Section  18  of  the  act  of  Congress  of  March  8, 
1887,  c.  897,  conferring  and  regulating  the  ri^ht  of  dower,  applies  to  the 
Territory  of  Utah  only,  and  not  to  other  territories  of  the  United  States. 
France  v.  Connor,  161  U.  S.  65 ;  Gray,  J.,  1896. 

2.  How  the  Invalidity  of  Territorial  Law  must  be  Shown.— In 

order  to  impeach,  under  B  1850  Rev.  Stat.  U.  S.,  the  validity  of  any  law 
passed  by  legislatiTe  assembly  and  governor  of  a  territory,  the  party  claim- 
ing it  to  be  invalid  must  show  that  it  had  been  submitted  to  Congress  and 
disapproved,  as  there  is  a  presumption  in  favor  of  its  having  binding  force 
and  effect.  Coulter  v.  Stafford,  15  U.  S.  App.  118  (9th  Cir.) ;  Hawijcy,  J., 
1893. 

8.    Practice  as  to  Following  Decisions  of  a  Territory  made  a  State. 

-yin  matters  of  proce<lure  alone  the  Supreme  Court  will  not  reverse  the  de- 
cision of  the  Supreme  Court  of  a  territory  on  appeal  because  the  territory, 
pending  the  appeal,  was  converted  into  a  state  and  the  Supreme  Court  of 
the  state  decided  the  question  the  other  way,  but  will  follow  the  practice  of 
the  territorial  court.    Ankeny  v.  Clark,  148  U.  S.  346 ;  Shiras,  J.,  1893. 

4.  Statute  of  Limitatioiis  in  Indian  Territory.— The  Laws  of  the  Ter- 
ritory of  Missouri  had  no  force  in  the  Indian  Territory  after  it  ceased  to  be  a 
fart  of  such  territory.  There  was  no  statute  of  limitations  in  force  in  the 
ndian  Territory  until  Congress  put  in  force  the  Arkansas  statute.  St, 
Louis  and  San  Francisco  Ry.  Co,  v.  O'Loughlin,  4  U.  S.  App.  283  (8th  Cir.); 
Caldwell,  J.,  1892. 

6.  Vendee  Cannot  Maintain  Action  of  Unlawftd  Detainer  against 
Vendor — ^Indian  Territory. — In  the  Indian  Territory  a  vendee  of  a 
leasehold  term  cannot  maintain  an  action  of  unlawful  detainer  against  his 
vendor  if  the  latter  refuses  to  suVrender  possession  of  the  premises  at  the 
time  stipulated  in  the  contract  of  sale,  because  such  an  action  presupposes 
the  relation  of  landlord  and  tenant  to  exist  either  expressly  or  impliedly. 
McCaiUey  v.  Hazletvood,  19  U.  S.  App.  343  (8th  Cir.)  ;  THAYER,  J.,  1894. 
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6.  ConBtruotion  of  Arkansas  Statute  Extending  to  Indian  Territory. 

—Section  81,  act  of  Congrees  of  May  2, 1890  (26  Stat.  81,  94,  c.  182),  extend- 
ing to  the  Indian  Territory  some  of  the  laws  in  force  in  Arkansas,  did  not 
intend  to  make  the  existence  or  non-existence  of  a  law  in  the  Indian  Territory 
depend  on  its  being  published  in  Mansfield's  Digest,  under  a  title  which  cor- 
rectly indicated  its  character.  Ardmore  Coal  Co,  y.  BevU,  27  U.  S.  App.  96 
(8th  Cir.);  Thater,  J.,  1894. 

n.  JURISDICTION  OF  FEDERAL  COURTS,  7-11. 

7.  Construotion  of  Statute  which  Gives  no  Jurisdiotion  as  to  the 
Chootaw  Nation.— Acts  of  Congress  of  March  1,  1889,  25  Stat  788, 
784,  c.  888,  sec.  6,  and  May  2,  1890,  26  Stat.  81,  98,  c.  182,  sec.  29,  do  not 
confer  on  that  court  jurisdiction  of  an  action  against  the  Choctaw  Nation, 
or  the  chief  executive  officers  of  the  nation,  when  sued  in  their  capacity  as 
such,  for  an  alle^ped  debt  or  liability  of  the  Nation,  and  when  the  judgment 
will  operate  afi^inst  the  Nation,  llieho  v.  Choctaw  Iribe  of  Indiana,  27  U.  S. 
App.  o57  (8th  Cir.) ;  Caldwell,  J.,  1895. 

8.  In  Indian  Territory.— Section  8  of  Choctaw  Railway  Company's 
Charter  (act  of  Feb.  18,  1888,  25  Stat.  35,  c.  13),  is  not  repealed  by  the  act 
of  March  1,  1889,  establishing  a  court  in  the  Indian  Territory,  or  of  May  2, 
1890,  providing  a  temporary  government  for  the  Territory  of  Oklahama,  and 
enlarging  the  jurisdiction  of  the  United  States  court  in  the  Indian  Territory. 
Oowen  v.  Barley,  12  S.  U.  App.  574  (8th  Cir.) ;  Sambobn,  J.,  1898. 

9.  Jurisdictional  Amount— How  Ascertained.— The  acts  of  Congress 
regulating  the  civil  jurisdiction  in  the  Indian  Territory  gives  the  court  jur- 
isdiction m  civil  cases  where  the  value  of  the  thing  claimed  or  the  damage 
amounts  to  $100  or  more,  although  the  value  of  each  of  several  articles  sued 
for  may  be  less  than  that  sum.  Oulf,  Colorado  &  Santa  F4  By.  Co,  v. 
Wa8hinffton,  4  U.  S.  App.  121  (8th  Cir.) ;  Caldwell,  J.,  1892. 

10.  Matters  not  Beviewable  on  Appeal.— The  authority  of  the  Supreme 
Court  on  appeal  from  territorial  coui*ts  does  not  extend  to  a  review  of  the 
testimony  for  the  purpose  of  ascertaining  whether  the  findings  in  the  state- 
ment of  fact  accord  with  the  weight  of  evidence.  San  Pedro  db  CafUm 
Del  Agua  Co.  v.  U.  5.,  146  U.  S.  120 ;  Brewer,  J.,  1892. 

11.  Courts  Cannot  Nullify  Bills  duly  Enrolled  and  Attested.— Ter- 
ritorial courts  of  New  Mexico  cannot  go  behind  enrolled  bills  whose  passage 
is  duly  attested,  which  were  dul^r  approved  and  recorded,  certified  and  pub- 
lished as  laws,  and  hold  them  void  oecause  certain  members  of  the  quorum 
of  one  of  the  two  bodies  b^  which  they  were  passed  were  seated  without 
having  certificates  of  election,  since  it  must  be  assumed  that  such  terri- 
torial laws  were  duly  submitted  to  Congress  and  not  disapproved.  Lyons  y. 
Woods,  158  U.  S,  649  ;  Fuller,  C.  J.,  1894. 

TEBBTTOBIAL  COUBT8. 

See:  Appeals,  11. 

Circuit  Court  op  Appeals,  164. 
Removal  of  Causes,  66. 
Sxtfremb  Court,  219. 

« 

TESTATOR. 

See :  Laches,  16. 


See :  Assignment  for  Creditors,  12. 
Attachment,  9. 
Constitutional  Law,  57. 
Corporations,  54. 
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County,  2. 

Decedents'  Estates,  8. 
Dower,  5. 
Ejectment,  8. 
Husband  and  Wife,  3. 
Interstate  Commerce,  18. 
Judgments  and  Decrees,  48, 
Liens,  16. 
Notice,  10. 

Pleading  and  Prachce,  47-48. 
Public  Lands.  47,  96,  149,   150. 
Railroads,  21 ,  60. 
Recording  Conveyances,  7. 
Statutes.  46,  72-74. 
Statute  of  Frauds,  7. 
Statute  of  Limitations,  5. 
Taxation,  19. 
United  States,  1. 

THE  TALISMAN. 
See :  Ships  and  Shipfinq,  227. 

TICKET. 

See :  Carriers,  3,  8,  9, 11. 

Interstate  Commerce,  25-90. 

TIDE  LANDS. 
See :  Public  Lands,  84. 


i;.i:iQi; 


See :  Cuttino  Timber. 
Railroads,  83. 
Replevin,  3. 

TIME. 

See :  Appeals,  32-38. 

Circuit  Court  of  Apfeai^,  225-228. 
Pleading  and  Practice,  125-126. 
Exceptions,  24-45. 
Removal  of  Causes,  41-46. 
Error,  Writ  of,  38-44. 

TITLE. 

See :  To  Bank  Deposit :  Banks  and  Banking,  7. 
Of  Assi^ee  :  Bankruptcy,  3. 
Bill  of  Lading  as  Evidence  of :  Bill  of  Laddtq,  3. 
Cloud  on  Title. 
Deeds,  28. 
Ejectment,  12-13. 
Eminent  Domain,  19. 
Equity,  24,  37-38,  73, 146. 
Estoppel,  17. 

Executors  and  Administrators,  ?• 
Foreclosure,  17-18. 
Fraud,  6-7. 
Injunctions,  13. 
Mines  and  Mining,  21. 
Negotiable  Instruments,  18,  20. 
Patents,  158-164. 
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PuBuc  Lands,  89, 120-129. 
Railroads,  27-29. 
Recx)rdino  Conyeyances,  8. 
Receiyers,  10. 
Replevin,  2. 
Sales,  6-12. 

Title  to  Real  Property. 
Vendors  and  Purchasers,  6. 
Wills,  8, 7. 

TITLE  TO  BEAIi  PBOFEBT7,  12. 

1.  What  Makes  out  a  Prima  Faoie  Case.— In  an  action  of  ejectment, 
plaintiff  proved  by  indisputable  evidence  so  much  of  the  boundanes  of  the 
land  which  be  claimed  that  a  line  drawn  from  the  first  to  the  last  comer  in- 
cluded the  land  in  question.  This  made  out  a  prima /ocie  case.  Koons  y, 
Bryson,  25  U.  S.  App.  868  (4th  Cir.) ;  Seymour,  J.,  1895. 

2.  When  Parol  Evidenoe  is  Prima  Faoie  EYidence  of.— In  an  action  to 
recover  damages  to  property,  where  ownership  of  plaintiff  is  not  denied,  parol 
evidence  of  possession  makes  out  &  prima  facte  of  ownership.  CJiicago,  St, 
Paid,  Minn,  A  Omaha  Ry,  Co.  v.  Gilbert,  10  U.  S.  App.  875  (8th  Cir.) ;  SmRAS, 
J.,  1892. 


8.  Bight  to  Possession  not  Afiboted  bv  Theoretical  Abcmdon- 
ment. — Where  one  has  a  legal  title  to  land  and  there  has  not  been  a  devolu- 
tion of  title  by  operation  of  an  adverse  possession,  his  title  is  perfect,  and 
his  right  to  recover  possession  will  not  be  affected  by  a  theoretical  abandon- 
ment, predicated  upon  a  neglect  for  a  number  of  years  to  take  oossession  of 
the  estate  or  to  bring  an  action  to  recover  it.  E.  Tenn.  Iron  mict  Coal  Co.  v. 
Wigffin,  87  U.  S.  App.  129  (6th  Cir.);  Lurton,  J.,  1895. 

4.  Possession  of  Part  is  Possession  of  the  Whole.— Possession  and 
cultivation  of  a  portion  of  a  tract  of  land  is  constructive  possession  of  all,  if 
the  remainder  is  not  in  the  adverse  possession  of  another.  Smith  v.  OaJe, 
144  U.  S.  509  ;  Brown,  J.,  1892. 

6.  Purchaser  Pendente  Lite  in  Dakota  Qets  a  Good  Title.— In 
Dakota  one  purchasing  real  estate  in  litigation  may  acquire  a  good  title. 
Sam£  Case, 

6.  Tax  Title  in  Colorado.— In  Colorado,  i>ayment  of  all  the  taxes  assessed 
<m  land  for  eleven  ^ears  before  bringing  suit  by  a  person  claiming  to  be  the 
owner  of  the  land  in  good  faith  and  under  color  of  title,  gives  a  good  title 
to  the  land,  though  possession  of  the  land  is  not  taken.  Oottlieb  v.  Thatcher, 
4  U.  S.  App.  616  (8th  Cir.) ;  Shiras,  J.,  1892. 

See  Thatcher  v.  Gottlieb,  60  F.  R.  87S. 

7.  Payment  of  Taxes  on  Land  Granted  by  One  haYing  no  Title 
is  Immaterial. — A  posthumous  child,  living  only  a  few  weeks,  inherited 
the  land  in  Question,  and  his  mother  was  his  heir.  Brothers  of  the  father 
made  a  deea  of  the  land  to  plaintiff  which  was  recorded,  and  the  grantee 
paid  the  taxes.  Held,  the  plaintiff  acquired  no  title  and  the  payment  of 
taxes  was  immaterial.  Tcras  Lumber  Mfg.  Co.  v.  Branch,  23  U.  S.  App.  204 
(5th Cir.);  McCORMiCK,  J.,  1894. 

8.  When  not  Neoessary  to  Consider  the  Validity  of  the  Deed.— 
Where  both  parties  in  an  action  to  try  title  to  real  estate  claim  under  a  com- 
mon source  of  title,  it  is  unnecessary  to  consider  whether  the  deed  under 
which  the  common  grantor  claimed  was  valid.  Cox  v.  Hart,  145  U.  S.  876  ; 
Harlan,  J.,  1892. 

See  McDonald  v.  Hannah,  59  F.  R.  970. 

9.  To  Land  Governed  by  Lex  Looi  Sits.- The  duty  of  determining  un- 
settled questions  respecting  title  to  real  estate  is  local  in  its  nature,  to  be 
discharged  in  such  mode  as  may  be  pn)vided  by  the  state  in  which  the  land 
is  situated,  when  such  mode  does  not  conflict  with  some  special  prohibition 
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of  the  Constitution,  or  is  not  against  natural  justice.    Lynch  v.  Murphy,  161 
U.  S.  247  ;  White,  J.,  1896. 

10.  De&iQt,  a  Question  for  Jury. — In  an  action  for  damages  for  breach 
of  contract,  the  plaintiff  agreeing  to  pay  $1 ,000  and  convey  certain  lands  in 
payment  of  merchandise  bought  from  defendants,  it  appeared  that  the  plain- 
tiff could  not  give  iitle  to  the  land ;  but  it  also  appeared  that  the  defendsmts 
repudiated  the  contract  before  default  on  plaintiff's  part.  Held^  it  was  error 
to  direct  a  verdict  for  theplaintiff  without  submitting  the  question  of  default 
to  the  jury.  Caskey  v.  Chenoweth,  23  U.  S.  App.  384  (5th  Cir.);  Pardee,  J., 
1894. 

See  Wabash  Western  Ry.  r.  Brow,  <S5  F.  R.  OSl. 

11.  Purchaser  at  a  Tax  Sale  in  the  State  of  Washington.— Under  the 
laws  of  the  State  of  Wasliington,  the  purchaser  of  land  at  a  tax  sale  acquires 
the  same  estate  in  the  property  which  the  one  against  whom  the  assessment 
was  levied  had  at  the  time  of  the  assessment.  McDonald  y.  Hannah,  15 
U.  S.  App.  348  (9th  Cir.) ;  Gilbert,  J.,  1894. 


13.  Holding  under  a  Deed  Ten  Years  in  Iowa  Gives  Gk>od  Title.— 
Where  a  party  enters  into  possession  of  land  under  an  instrument  which  may 
be  construed  either  as  a  mortgage  or  as  an  absolute  conveyance  with  an  op- 
tion reserved  to  the  vendor  to  repurchase  within  a  fixed  time,  and  obtains  a 
decree  of  foreclosure,  and  asserts  a  notorious  and  continuous  claim  of  owner- 
ship for  more  than  ten  years,  he  will,  in  Iowa,  acquire  title  when  the  instru- 
ment originally  given  was  not  regarded  by  the  parties  as  a  mortgage. 
Schlawig  v.  PUrdow,  19  U.  S.  App.  501  (8th  Cir.);  Thayeb,  J.,  1894. 

TOBTS. 

See :  CiRcmT  Court,  36. 
contracs,  130. 
Officers,  3. 
Plbadiko  and  Practice,  1, 

TOWING  CRAFT. 

See :  Ships  and  Shippino,  148-150. 

TRADE-MABK,  38. 

I.  ADOPTION,  1-4. 
II.  REGISTRATION,  5-8. 
ni.  COMMON  LAW,  ^10. 
IV.  WHAT  WILL  BE  PROTECTED,  11-19. 
V.  ASSIGNMENT,  90-21. 
VL  INFRINGEMENT,  22-26. 
VII.  DAMAGES,  27. 

VIII.  FRAUD  AND  MISREPRESENTATION,  28-29. 
IX.  PRACTICE  AND  INJUNCTION,  80-38. 

I.  ADOPTION,  1-4. 

1.  What  was  not  SufQ.cient  for.— In  an  action  for  the  infringement  of  a 
trade-mark  where  complainant  had  not  shown  sales  of  his  medicine  in  this 
country,  labelled  with  his  trade-mark,  prior  to  the  defendant's  use  of  the 
trade-mark  in  dispute,  or  any  importations,  except  to  a  limited  extent  upon 
special  orders  to  supply  particular  customers,  hetd^  there  was  not  sufficient 
publicity  and  length  of  use  to  indicate  an  intention  to  adopt  the  mark  as  a 
trade-mark,  and  therefore  no  title  to  it  was  acquired.  Rkkter  v.  Reynold^ 
17  U.  S.  App.  427  (3d  Cir.);  Dallas,  J..  1893. 

2.  What  Constitutes. — A  court  of  equity  will  not  recognize,  by  injunction, 
a  proprietary  right  in  a  phrase  or  name,  unless  it  has  been  used  under  such 
circumstances  as  to  show  an  intention  to  adopt  it  as  a  tiade-mark  for  a 
specific  article.  How^ever  short  the  time  may  oe  in  wliich  a  person  may 
acquire  a  title  to  a  trade-mark,  there  must  be  shown  an  actual  intention  to 
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acquire  such  a  title.  A  merely  casual  use,  interrupted,  or  for  a  brief  period, 
would  not  support  a  claim  to  a  trade-mark.  A  sale  of  a  few  dozen  oottles 
of  a  patent  medicine,  with  written  labels  pasted  on  the  bottles,  under  the  cir- 
cumstances disclosed  in  the  evidence  in  tlie  case  at  bar,  held,  not  to  be  suf- 
ficient to  establish  such  an  intentional  use  and  appropriation  of  the  words 
as  a  trade-mark  as  to  warrant  the  interference  of  a  court  of  equity.  Kohler 
Mfg.  Co,  V.  Beahore,  17  U.  S,  App.  352  (3d  Cir.);  Shiras,  J.,  1«»3. 

3.  Where  the  Bight  was  not  Established.— Where  one  party  manu- 
factured and  Bolda  lot  of  cigars  under  the  name  *'  Blackstone  in  1878  and 
other  lots  in  1884  and  1885  and  again  in  1880,  and  meanwhile,  in  1885,  an- 
other party,  without  knowledge  of  these  facts,  commenced  to  manufacture 
and  sell  cigars  on  a  large  scale  and  extensively  under  that  name,  the  prior 
use  was  ?md  not  to  have  been  sufficiently  established  to  enable  the  prior 
users  to  assert  a  right  to  the  name  to  the  detriment  of  others.  Levy  v. 
Waitt,  21  U.  S.  App.  394  (Isi  Cir.);  Putnam,  J.,  1894. 

4.  What  must  Appear  Before.— The  exclusive  right  to  the  use  of  a  mark 
or  device  claimed  as  a  trade-mark  is  founded  on  priority  of  appropriation ; 
and  it  must  appear  that  the  claimant  of  it  was  the  first  to  use  or  emplcnr  it 
on  like  articles  of  production.  Columbia  Mill  Co,  v.  Aloom^  150  U.  S.  J60 ; 
Jackson,  J.,  1893. 

See  King  r.  McLean  Asylum  of  Moss.  General  Hospital,  64  F.  R.  880 ;   Lery  v.  Waitt,  6S1 F. 
R.  1006 ;  Flllsbury  v.  Pillsbury- Washburn  Flour  Mills  Co.,  64  F.  R.  860. 

n.  REGISTRATION,  5-8. 

5.  Is  Prima  Fftoie  IBvidenoe  of  Ownership.—The  exclusive  right  to  the 
use  of  a  trade-mark  is  founded  upon  priority  of  appropriation,  and  the  regpb- 
tration  of  a  trade-mark  is  nothing  more  than  prima  facie  evidence  of  owner- 
ship and  does  not  confer  title  ii  another,  by  adoption,  has  a  prior  right  to 
its  use.  Hoyt  v.  Lovett  Company ,  89  U.  S.  App.  1  (3d  Cir.) ;  Wales,  J.,  1895. 
1895. 

6.  As  IBvidenoe  Met  and  Ilebutted.— Complainants's  predecessor  used 
the  trade-mark  in  1873,  and  no  further  use  was  made  of  it  by  anybody  until  1884 
when  defendants  adopted  it,  being  ignorant  of  its  prior  use.  Defendants 
thereafter  used  the  mark  continuously.  Complainant  registered  it  in  the 
Patent  Office  in  1891,  and  sought  to  prevent  the  use  thereof  by  the  defend- 
ants. Held,  that  evidence  afforded,  by  use  in  1873,  of  an  intention  to  a^ 
propriate  the  name  as  a  trade-mark  was  met  and  repelled  by  omission  to  use  it 
thereafter.  The  statute  makes  the  registry  of  a  trade-mark  prima  facie 
evidence  of  title  in  the  applicant,  but  such  is  overthrown  bv  proof  of  an  earlier 
title  in  others.  Brower  v.  BoiUton,  20  U.  S.  App.  106  (2d  Cir.) ;  Walulce, 
J.,  1893. 

7.  As  Evidenoe. — ^The  record  of  registry  of  a  trade-mark  is  evidence  to  show 
what  was  really  claimed  or  had  been  intended  to  be  appropriated.  Where 
the  record  of  registry  of  a  trade-mark  shows  that  it  was  intended  to  adopt 
a  specific  device,  designated  and  described,  namely,  the  svmbol  of  a  red 
ancnor  inclosed  in  an  oval  space,  the  use  of  an  anchor  symbol  unlike  that 
specified,  and  not  in  imitation  or  simulation  of  it,  is  not  an  infringement  of 
the  trade-mark.  Richter  v.  Reynolds^  17  U.  S.  App.  427  (3d  Cir.) ;  Dallas, 
J.,  1893. 

8.  As  Evidenoe. — ^The  record  of  registry  in  the  Patent  Office  of  a  trade-mark 
for  a  specific  article  of  manufacture  can  operate  as  evidence  tending  to  show 
what  is  really  claimed  by  the  owner  of  the  trade-mark,  and  as  evidence  from 
which  to  ascertain  whether  tlie  continuous  use  of  the  trade-mark  has  been 
restricted  to  trade  with  foreign  nations  or  Indian  tribes  as  provided  in  the 
act  of  Congress  of  March  3,  1881,  21  Stat.  502,  c.  138.    Same  Case, 

m.  COMMON  LAW,  9-10. 

9.  No  Relation  to  Discover^sr  or  Invention.— The  ordinary  trade-mark 
has  no  necessary  relation  to  mvention  or  discoverv.  Private  rigiits  in  a 
trade-mark  are  only  incidental  to  the  prevention  of  public  fraud.  Lei^  v. 
Waitt,  21  U.  S.  App.  394  (1st  Cir.) ;  Putnam,  J.,  1894. 
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10.  Common-law  Right  not  Barred  by  Begistration.— Where  a  com- 
plainant liad  registered  a  trade-mark  under  the  act  of  Congress  of  March  3, 
1881,  21  Stat.  «50'i,  c.  138,  which  provides  only  for  a  trade-mark  to  be  u&ed  in 
commerce  with  foreign  nations  or  with  Indian  tribes,  he  may  employ  a  dif- 
ferent trade-mark  for  use  in  domestic  commerce  and  rely  on  his  common- 
law  right.  Kohler  Mfg.  Co.  v.  Beshot'e,  17  U.  S.  App.  352  (3d  Cir.);  Shiras, 
J.,  1893. 

IV.  WHAT  WILL  BE  PROTECTED,  11-19. 

11.  The  Name  **Fig  Sjrrup"  will  not  be  Protected.— The  makers  of 
'*  The  California  Fig  Syrup,  in  a  suit  against  an  infringer,  produced  evidence 
showing  that  they  were  entitled  to  the  name  as  a  trade-mark  on  the  ground 
that  as  there  was  very  little  fig  syrup  in  their  preparation,  and  as  svrup  of 
figs  was  no  more  laxative  than  any  other  fruit  syrup,  the  name  was  fanciful 
rather  than  descriptive.  Held,  that  this  being  so,  tne  name  was  deceptive, 
and  its  use  as  a  trade-mark  w*ould  not  be  protected  by  the  courts.  California 
Fig  Syrup  Co.  v.  Putnam,  33  U.  S.  App.  283  (Ist  Cir.) ;  Per  Cur.,  1895. 

12.  Words  De6i^[nating  Sections  of  Country  will  not  be.  —Words  des- 
ignating a  district  of  country  cannot  obtain  the  protection  of  a  trade- 
mark ;  nor  can  organic  articles  w^hich,  by  the  laws  of  nature,  are  reproduc- 
tive, and  derive  their  chief  value  from  their  innate  vital  powers  independ- 
ently of  the  care,  management,  or  ingenuity  of  man.  Hoyt  v.  Lovett  Co.,  39 
U.  S.  App.  1  (3d  Cir.) ;  Wales,  J.,  1W)5. 

18.  Terms  Descriiitive  of  Qualities  will  not.— Under  the  law  of  trade- 
mark, no  protection  is  given  to  any  word  or  name  descriptive  of  tlie 
Qualities,  ingredients,  or  characteristics  of  the  article  to  which  it  is  applied. 
An  exclusive  right  to  use  such  a  word  as  a  trade-mark  when  applied  to  a 
particular  article  or  class  of  articles  cannot  be  acquired,  because  all  persons 
entitled  to  produce  and  vend  the  same  articles  are  entitled  to  describe 
them  and  to  use  any  appropriate  terms  for  that  purpose.  Bennett  v.  McKin- 
ley,  26  U.  S.  App.  496  {2d  Cir.) ;  Wallace,  J.,  1895. 

14.  Designations  of  Qualitjr  will  not  be.— If  a  device,  mark,  or  symbol 
is  adopted  for  the  purpose  of  identifying  its  class,  grade,  st^^le,  or  quality,  or 
for  any  purpose  other  than  a  reference  to  or  indication  of  its  ownership,  it 
cannot  be  sustained  as  a  valid  trade-mark.  Columbia  MiU  Co.  v.  Alcom^  150 
U.  S.  460;  Jackson,  J.,  1893. 

15.  Descriptive  Words  will  not  be.— The  words  **  Best  Silk  Cord '^  and 
'^  200  Yards"  are  not  capable  of  exclusive  appropriation,  as  they  are  descrip- 
tive only  and  indicate  quality  and  length,  especially  as  long  use  bv  different 
manufacturers  without  objection  is  shown.  Coats  v.  Merrick  Thread  Co.^ 
149  U.  S.  562 ;  Brown,  J.,  1893. 

16.  Whether  a  Word  is  Descriptive  Depends  on  Circnmstanoes.— 
Whether  a  Word  sought  to  be  used  as  a  trade-mark,  because  a  fanciful  or 
arbitrary  name,  is  open  to  the  objection  of  being  descriptive  depends  upon 
the  circumstances  oi  each  case.  If  aptl^  and  properly  descriptive  of  some 
quality  of  the  article  to  which  it  is  apphed,  and  its  exclusive  use  would  tend 
to  restrict  others  from  properly  describing  their  own  similar  articles,  it 
cannot  be  copyrighted ;  otherwise  if  suggestive  or  figurative  only,  although 
also  remotely  descriptive.    Same  Case. 

17.  Q^ographical  Names  will  not  be.— The  word  "Columbia,"  bein^  a 
word  in  common  use  as  a  geographical  name,  is  not  the  subject  of  exclusive 
appropriation  for  a  trade-mark.  Columbia  Mill  Co.  v.  Alcorn,  150  U.  8. 
460  ;  Jackson,  J,,  1893. 

18.  Words  Indicating  Origin.— Oenerallv,  any  words,  marks  or  symbols 
indicative  of  the  origin  or  ownership  of  the  manufactured  article  may  be 
adopted  as  a  trade-mark,  but  those  used  simply  to  describe  the  quality,  kind, 
or  nature  of  the  article  cannot  be  so  appropriated.  Improved  fig  Syrup  Co, 
V.  Cal.  Fig  Syrup  Co.,  7  U.  S.  App.  588  (9th  ar.) ;  Beattt,  J.,  1893. 

A  device  adopt<Hl  as  a  trade-mark,  which  han  become  a  distinctive  mark  in  the  trade,  as  ap- 
plied to  the  article  on  which  it  is  used,  is  a  trade-mark  entitled  to  protecti<».  Kerry  ei  aL  v. 
Toupin,  00  F.  R.  278. 
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19.  A  Phrase  may  be,  which  is  not  Gtonerio,  nor  the  Name  of  a 
Natural  Product. — where  a  phrase  adopted  as  a  trade-mark  is  not  a 
generic  one,  nor  the  name  of  a  natural  product  or  a  class  of  natural  prod- 
ucts, and  where  the  article  must  be  the  result  of  a  manufacturing  process, 
the  name  never  having  existed  before  and  never  having  been  applied  to  any 
natural  or  artificial  product,  it  is  such  a  trade-mark  that  no  one  may  adopt 
a  trade-mark  so  resembling  it  that  ordinary  purchasers,  buying  with  ordinary 
caution,  are  likely  to  be  misled.    Same  Case. 

V.  ASSIGNMENT,  20-21. 

20.  Personal  Character  does  not  Bender  Unassignable.— At  common 
law,  a  manufacturer  who  has  gained  a  reputation  for  an  article  can  sell  hia 
business  and  the  good-will,  together  with  any  trade-mark,  including  a  sur- 
name, and  the  rignt  to  use  such  trade-mark  or  surname  becomes  the  prop- 
erty of  the  purchaser,  and  he  may  be  protected  in  their  use  against  the 
vendor  or  any  other  person.  Le  Page  Co.  v.  Russia  C.  Co.,  6  U.  S.  App.  112 
(1st  Cir.) ;  Putnam,  J.,  1892. 

21.  Personal  Character  does  not  Bender  Unassignable.— The  fact  that 
a  trade-mark  bears  the  name  and  portrait  of  the  person  in  whose  name  it  is 
registered  does  not  render  it  unassignable  to  another,  where  it  appears  that 
the  assignor  has  title  in  the  trade-mark.  Richmond  Nervine  Co.  v.  Richm^md^ 
159  U.  S.  293 ;  Bbown,  J.,  1895. 

VI.  INFRINGEMENT,  22-26. 

22.  Failure  to  Becord  no  Excuse  for.— The  defendants  entered  into  an 
agreement  with  the  predecessors  of  the  plaintiff  as  to  the  use  of  almost 
similar  trade  names,  the  object  being  to  prevent  deception  on  the  public. 
The  plaintiff  company  purchased  the  right  and  title  of  their  predecessors 
without  notice  of  the  agreement.  They  alleged  that  they  innocently  com- 
mitted a  breach  of  this  contract  and  that  the  same  should  not  operate 
against  it  on  the  ground  that  they  were  hoiiaftde  purchasers  for  value  with- 
out notice,  and  were  therefore  not  bound  by  it,  and  that  to  affect  third 
parties  the  contract  should  have  been  recorded  in  the  Patent  Office.  Held. 
that  the  vendee  of  the  plaintiff  companv  was  bound  by  the  contract,  and 
also  that  as  the  agreement  was  merely  a  definition  of  rights  as  to  the  use  of 
the  trade-mark  it  was  not  recordable  in  the  Patent  Office  under  the  trade- 
mark act.  Waukesha  Hygeia  Mineral  Springs  Co.  v.  Hygeia  Sparkling 
Distilled  Water  Co.  (/),  24  U.  S.  App.  162  (7th  Cir.) ;  Seaman,  J.,  1894. 


The  Use  of  such  Name  as  will  Mislead  is.— The  designation  of 
cough  medicine  by  its  maker^s  name  in  such  a  way  as  designedly  to  cause  it 
to  be  mistaken  for  the  article  of  another  already  on  the  market  under  the 
same  or  similar  name  may  be  enjoined  by  the  maker  of  the  latter  article. 
Meyer  v.  Dr.  B.  L.  Bull  Vegetable  Medicine  Co.,  18  U.  S.  App.  872  (7th  (Dir.); 
Woods,  J.,  18»8. 

See  PiUabury  ▼.  PUlsbury-Waahbum  Flour  MlUi  Go.,  M  F.  R.  841. 

24.  Must  be  Such  as  to  Mislead.— In  the  case  of  an  alleged  violation  of  a 
valid  trade-mark,  the  similarity  of  brands  must  be  such  as  to  mislead  or- 
dinary observers,  in  order  to  justify  a  restraining  injunction.  Columbia  MiU 
Co.  V.  Alcorn,  150  U.  S.  460 ;  Jackson,  J.,  1893. 

25.  What  Amounts  to. — ^The  use  of  an  embassed  peripherv  and  black  and 
gold  label  on  a  spool  which  has  a  single  star  on  the  border,  and  also  the 
manufacturers^  name,  with  an  arrangement  in  the  centre,  does  not  infringe 
a  spool  having  a  series  of  loops  stamped  around  the  border  on  the  end,  be- 
tween figures  showing  the  number  of  the  thread,  enclosing  a  label  which 
contains  the  name  of  maker  and  the  words  *'  Best  Six  Cord,"  printed  in  a 
circle  having  the  number  of  the  thread  in  large  figures  in  the  centre. 
Coats  V.  Merrick  Thread  Co.,  149  U.  S.  562  ;  Brown,  J.,  1893. 

26.  What  was  Held  to  be. — One  Le  Page  manufactured  glue  which  be- 
came known  to  the  public  as  '*  Le  Page's  Glues."    He  sold  the  businees^ 
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good-will,  and  right  to  uae  the  name  to  the  Russian  Cement  Co.  Held,  tliere 
was  no  essential  difference  between  '*  Le  Page's  Glue ''  and  **  Glue  manufact- 
ured by  Le  Page/*  and  the  plaintiff  was  entitled  to  be  protected  against  Le 
Page  in  the  use  of  the  name.  The  fact  that  Le  Page  suusequently  acquired 
a  patent  for  making  glue  and  was  reciuired  to  stamp  on  his  product  the  name 
oi  the  patentee  is  imuiateriaL  Proof  of  f i*audulent  intent  is  unneoeEieaiy. 
Le  Pojge  Co,  v.  Russia  Cement  Co,,  5  U.  S.  App.  112  (Ist  Cir.) ;  Putxam,  J., 
1892 

VII.  DAMAGES,  27. 

27.  Proof  in  Order  to  Beoover. — Where  a  declaration  alleges  that  the  de- 
fendant **  has  offered  for  sale  and  is  now  selling,  etc.,"  and  there  was  no  con- 
tintuindo  alleged  with  reference  to  the  matter  of  selling:,  the  plaintiff  at 
common  law  can  properly  prove  only  one  actual  sale  as  an  independent  basis 
of  damages.  Le  Page  Co,  v.  BusHa  Cement  Co,,  5  U.  S.  App.  112  (Ist  dr.); 
Putnam,  J.,  1892. 

VIII.  FRAUD  AND  MISREPRESENTATION,  28-29. 

28.  Will  not  Issue  to  Bestrain  a  Trifling  Breach.— Two  companies 
having  entered  into  an  agreement  as  to  the  use  of  their  trade  names,  an  im- 
portant word  of  each  of  which  was  alike,  the  one  comjmny  prayed  for  an 
m junction  to  restrain  the  other  from  giving  undue  j)rominence  to  this  im« 
portant  word.  Petition  for  injunction  dismissed.  Waukeslia  Hygeia  Mineral 
Springs  Co,  v.  Hygeia  Sparkling  Distilled  Water  Co,  {2),  24  U.  S.  App.  178 
(7th  Cir.);  Seaman,  J.,  1894. 

29.  As  to  the  Contents  of  Medicines.~0>urt8  of  equity  will  not  inter- 
vene by  injunction  in  disputes  between  the  owners  of  quack  medicines, 
meaning  thereby  remedies  or  specifics  the  composition  of  which  is  kept 
secret,  and  which,  are  sold  to  be  used  by  the  purchasers  without  the  advice 
of  regular  or  licensed  physicians.  They  will,  however,  in  trade-mark  cases 
in  which  are  involved  proprietary  medicines  the  composition  of  which  is 
not  disclosed,  protect  such  me<licines  by  injunction  without  condemning 
them  as  unfit  to  receive  the  protection  of  courts  of  equity.  Kohler  Mfg, 
Co.  V.  Beshore,  17  U.  S.  App.  S53  (3d  Cir.);  Shiras,  J.,  1898. 

IX.  PRACTICE  AND  INJUNCTIONS,  30-88. 

80.  Trade-mark  Issued  in  Germany  has  no  Force  in  ITnited 
States. — The  plain  intent  of  art.  17  of  the  treaty  of  1871,  between  the 
United  States  and  Germany,  which  article  reads  as  follows  :  **  With  regard 
to  the  marks  of  labels  of  goods,  or  of  their  packages,  and  also  with  regard  to 
patterns  and  marks  of  manufacture  and  trade,  the  citizens  of  Germany  shall 
enjoy,  in  the  United  States  of  America,  and  American  citizens  shall  enjoy  in 
Germany,  the  same  protection  as  native  citizens," — is  to  insure  reciprocally 
to  the  citizens  of  the  respective  countries  the  protection  of  the  laws  of  the 
other,  and  it  was  not  intended  thereby  to  give  to  the  official  acts  or  laws  of 
either  country  an  extra-territorial  effect.  Held,  that  a  trade-mark  acquired 
in  Germany  has  no  force  in  this  country.  Biehter  v.  Beynolds,  17  U.  S.  App. 
427  (3d  Cir.);  Dallas,  J.,  1893. 

81.  Corporation  not  Compelled  to  Answer  Suit  for  Infringement, — 

By  virtue  of  the  act  of  March  3,  1887,  c.  373,  as  corrected  by  the  act  of  Au- 
gust 13,  1888.  c.  866,  a  corporation  incorporated  by  a  stato  of  the  Union  can- 
not be  compelled  to  answer  to  a  suit  for  infringement  of  a  trade-mark  under 
the  act  of  March  3, 1881.  c.  138,  in  a  district  in  which  it  is  not  incorporated 
and  of  which  the  plaintiff  is  not  an  inhabitant,  although  it  does  business  and 
has  a  general  agent  in  that  district.  In  re  Keasbey  and  Mattison  Co.,  reti- 
tioner,  160  U.  S.  321 ;  Gray,  J.,  1895. 

S2,  Must  not  Connect  his  Name  with  the  Article  so  as  to  Mis- 
lead.— ^When  a  man  places  an  article  on  the  market,  he  must  not  connect 
his  name  with  the  article  in  such  a  manner  as  to  lead  others  to  mistake  it 
for  a  similar  article  already  on  the  market,  both  manufacturers  having  the 
same  surname.  Pillsburif  v.  Pillsbury-Washbum  Flour  MiUa  Company ^ 
Limited,  34  U.  S.  App.  895  (7th  Cir.);  Jenkins,  J.,  1894. 
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88.  Where  Obtained  by  Fraud  will  not  be  Sustained.— Trade-markft 
based  on  misrepresentation  and  deoeit,  and  especially  such  as  are  intended 
to  deceive  and  defraud  the  public  into  the  purchaee  of  articles  for  what 
they  are  not,  in  the  belief  that  they  are  valuable  when  they  are  deleterious, 
will  not  be  protected  by  the  courts.  Improved  Fig  Syrup  Co,  v.  Col,  Fig. 
Syrup  Co.t  7  U.  S.  App.  588  (9th  Clr.) ;  Beatty,  J.,  1898. 

TBADE  UNIONS. 

See :  Criminal  Law,  2. 

TRAN8CBIFT. 

See :  Apfbaus,  44. 

Cmourr  Court  op  Appeals,  216-219. 
Clerk  op  Court,  1. 

TRANSFER. 

See  :  By  Indorsement :  Negotiable  Instruments,  8. 

TREATIES,  7. 

See  also :  Evidence,  51. 

Habeas  Corpus,  80. 
Public  Lands,  2. 
Statutes,  84. 

1.  In  Constmotion  of.  Intention  GoTems.— In  a  suit  in  equitjr  prose- 
cuted by  the  United  States  against  the  State  of  Texas,  to  determine  the 
ownership  of  a  tract  of  land  claimed  bv  the  State  of  Texas,  hdd,  that  in 
the  treaty  between  the  United  States  and  Spain,  ratified  in  1821,  the  intention 
of  the  two  governments,  as  gathered  from  the  words  of  the  treaty,  must 
control ;  and  that  the  **  Melish  "  map  to  which  the  contracting  parties  referred 
was  to  be  given  the  same  effect  as  if  it  had  been  expressly  made  a  part  of 
the  treaty,  but  that  the  meaning  must  be  gathered  from  the  whole  instru- 
ment.    United  States  v.  Texas,  162  U.  S.  1 ;  Harlan,  J.,  1896. 

2.  Language  not  to  be  Modified  by  Commissioners.— The  commis- 
sioners appointed  by  the  governments  of  the  United  States  and  of  Russia 
for  the  transfer  of  Alaska  under  the  treaty  of  March  30,  1867,  15  Stat.  589, 
had  no  power  to  vary  the  language  of  the'treaty  or  to  determine  the  ques- 
tion of  title  or  ownership.  Kiiikead  v.  U.  S.,  150  U.  S.  483  ;  Brown,  J. 
(Shiras,  Field,  JJ.,  Dist.),  1893. 

8.  Acts  of  Congress  Prevail  over. — So  far  as  there  is  a  conflict  between 
the  treaties  with  the  Cherokeen  and  subsequent  acts  of  Congress,  the  latter 
must  prevail.  U,  S,  v.  (Hd  Settlers;  Old  Settlers  v.  U.  S.,  148  U.  S.  427  ; 
Fuller,  C.  J.,  1893. 

4.  May  be  Controlled  by  Later  Lej^ation.— The  provisions  of  an  act 
of  Ck>ngjes8  passed  in  the  exercise  of  its  constitutional  authority  must,  if 
clear  and  explicit,  be  upheld  by  the  courts,  even  in  contravention  of  stipula- 
tions in  an  earlier  treaty.  Fang  Yue  Ting  v.  U,  S ;  Wong  Quart  v.  U.  S.  ;  Lee 
Joe  V.  U.  S.,  149  U.  S.  698  ;  Gray,  J.  (Brewer,  Field,  Fuller,  JJ.,  Dist.), 
1893. 

5.  May  be  Superseded  by  Statute.— A  statute  is  a  law  equally  with  a 
treaty,  and,  if  subsequent  to  and  conflicting  with  the  treaty,  supersedes  the 
latter.    Homer  v.  U,  S.  {No,  2\  143  U.  S.  570 ;  Blatchpord,  J.,  18i)2. 

6.  "  Forei^  Waters  "—Under  Treaty  between  United  States  and 
Qreat  Britain.— By  the  treaty  between  the  United  States  and  Great  Britain 
of  June  15, 1846,  9  Stat.  869,  the  boundary  line  between  the  two  runs  through 
the  middle  of  the  Strait  of  San  Juan  de  Fuca,  and  the  entire  strait  is  open 
and  free  to  both  countries  for  the  purposes  of  navifi;ation  ;  hence  it  was  held 
that  the  waters  on  the  north  of  the  dividing  line  are  *•  foreign  waters."  and 
a  tug  is  not  liable,  for  towing  an  American  vessel  therein,  to  the  penalty 
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provided  in  J  4370  of  the  act  of  July  18,  1686,  as  amended  by  act  of  Feb.  25, 
1887.    The  Pilot,  7  U.  S.  App.  188  (9th  Cir.);  Gilbert,  J.  1892. 

Dunsmuir  v  Bradahaw,  7  U.  S.  App.  108. 

7.  Alaska  Propertv  Controlled  by  Treaty  of  March  30,  1867.— A 

building  constructed  by  the  Russian- American  Company  in  1845  on  land 
belonging  to  Russia  became  thereby,  so  far  as  disclosed  by  the  facts,  the 

Sroperty  of  the  Russian  government,  and  being  transferrea  to  the  United 
tates  b^  the  treaty  of  March  80,  1867,  no  property  or  ownership  in  it  re- 
mained in  the  Russian- American  Comnany,  which  it  could  transfer  to  a 
private  person  adversely  to  the  United  States.  Kinkead  v.  U,  S,^  ISO  U.  8. 
483 ;  Brown,  J.  (Shiras,  Field,  JJ.,  Dist.),  1898. 

TBESFASS,  7. 

Seeahio:  Injunctions,  9. 
Neolioence,  5-6. 

1.  Who  may  Mamtain  the  Action.— One  who  had  without  right  cut 
wood  on  land  belonging  to  the  United  States,  and  who  had  the  wood  in  his 
actual  possession  at  the  time  of  the  injury,  could  maintain  trespass  against 
a  railroad  corporation  by  whose  negligence  the  wood  was  destroyed,  the  cor- 
poration being  unable  to  connect  iti^elf  with  the  true  title.  Northern  Pac 
R.  Co.  V.  Lewis,  7  U.  S.  254  (9th  Cir.);  GILBERT,  J.,  1892. 

See  Haasard  Powder  Co.  v.  Voider,  68  F.  R.  158. 

2.  City  not  Liable  for  Trespass  upon  Private  Property.— A  corpo- 
ration authorized  by  law  to  erect  poles  and  string  wires  m  the  streets  was 
required  by  city  ordinance  to  remove  its  poles  from  the  street  and  place  them 
on  the  sidewalk  in  f  ix>nt  of  plaintiff  *s  lot.  In  so  doing  it  was  necessary  to  cut 
down  certain  trees  about  three  feet  inside  the  curb  of  the  sidewalk.  The 
act  was  done  under  the  direction  of  a  city  officer.  Held,  this  act  imposed  no 
liability  on  the  telephone  company  to  the  owner  of  the  lot.  Smithem  Bell 
Tel.  <fc  Teleg.  Co.  v.  Canstantine,  28  U.  S.  App.  56  (5th  Cir.);  Toulmin,  J., 
1894. 

8.  What  can  be  Recovered  in  an  Action  of  Trespass  de  Bonis 
Asportatis — Colorado. — A  count  in  trespass  de  bonis  asporiatis  for  the 
takmg  and  detaining  of  personal  property  can  be  supported  only  on  the 
theory  tliat  the  plaintiff  was  either  its  owner,  or  entitled  of  right  to  its  pos- 
session at  the  time  of  the  trespass  cH>mplained  of ;  and  where  it  appears  that 
the  personal  property  belonged  to  another  at  the  time  of  the  taking,  neither 
damages  nor  money  expended  to  obtain  possession  can  be  recovered  under 
(Colorado  practice.  Wilson  v.  Haley  Live  Stock  Co. ,  153  U.  S.  89 ;  Browk,  J., 
1894. 

4.    The  Law  Applying  to  Trespass  upon  Land  is  Lex  Loci.— By  the 

law  of  those  states  of  tlie  Union  whose  jurisprudence  is  based  on  the  com- 
mon law,  an  action  for  trespass  upon  land  c€in  be  brought  only  within  the 
state  in  which  the  land  lies  ;  and  a  court  sitting  in  one  state,  before  which  is 
brought  an  action  for  trespass  upon  land  in  another  state,  may  order  the 
case  to  be  stricken  from  the  docket.  EUentcood  v.  Marietta  Cffair  Co,,  158 
U.  S.  105 ;  Gray,  J.,  1895. 

6.  Playing  on  the  Street  is  not.— The  mere  fact  that  a  person  is  engaged 
in  what  is  known  as  play  on  the  public  streets  does  not  necessarily  make  him 
a  trespasser  thereon.  CJn'cago,  M.  A  St.  P.  Ry.  Co,  v.  Mc Arthur,  10  U.  S. 
App.  546  (8th  Cir.);  ShiraS,  J.,  1892. 

6.  Trespass  is  an  Injury  to  the  Possession. — Plaintiff  is  not  bound  to 
sliow  title  to  property  destroyed ;  possession  is  sufficient.  Gulf,  Colorado  & 
Santa  Fi  Ry.  Co.  v.  Johnson,  10  U.S.  App. 629  (8th  Cir.);  Caldweix,  J., 

1893. 

"^^  One  Overstocking  Grazing  Land  so  that  the  Cattle  Trespass  on  a 
Neighbor  is  Liable. — An  owner  of  grazing  land  in  Texas  who  stocks  his 
lands  with  cattle  greatly  in  excess  of  the  number  which  can  be  fed  upon  it. 
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and  permits  them  to  go  on  and  occupy  and  feed  from  the  grass  growing  upon 
unoccupied  land  of  a  neighboring  proprietor,'  with  no  separating  fence, 
becomes  liable  to  the  latter  for  the  rental  vidue  of  his  land  so  occupied* 
XoBonw  y.  Phelps,  153  U.  S.  81 ;  Brown,  J.,  1894. 

TBESFASSING. 

See:  Neoliobnce,  78. 

TRTAT.,  141. 

See  also :  Constitutional  Law,  61. 
Criminal  Law,  53. 
New  Trial. 

I.  CONDUCT  OF  TRIAL,  1-30. 
n.  CHARGE  OF  COURT,  31-46. 
1.  Exceptions  to,  47-56. 

3.  Correct,  56-68. 

8.  Erroneous,  64-70. 

4.  Opinion,  80-84. 

in.  DIRECTINO  VERDICT,  85-116. 
IV.  QUESTIONS  FOR  THE  COURT,  117-194. 
V.  QUESTIONS  FOR  THE  JURY,  135-188. 
VI.  VERDICT  AND  FINDINGS,'  184-141. 

L  CONDUCT  OF  TRIAL,  1-30. 

1.  Dismissal  Same  as  Non-sui^— Mixmesota.— It  is  the  established  doc- 
trine of  the  Minnesota  courts  that,  upon  a  dismissal  of  the  action,  when  the 
plaintiff  rests  his  case,  on  the  motion  of  the  defendant,  upon  the  ground  thai 
the  plaintiff  has  failed  to  establish  a  cause  of  action,  the  proper  judgment  to 
render  is  one  of  dismissal  merely.  Such  a  judgment  is  not  one  upon  the 
merits  of  the  action,  but  is  nothing  more  than  a  common-law  or  vmuntary 
non-suit.  Such  construction  by  the  state  court  will  be  followed  by  the 
Federal  courts.  Woods  v.  LindvaU  {2\  4  U.  S.  App.  49  (8th  Qr.);  Cald- 
well, J.,  1891. 

d.  Comments  by  Judge.— If  full  libertjr  be  left  to  the  jurors  to  discredit 
the  statements  of  the  witness,  if  they  think  proper,  a  trial  judge  has  the 
right,  if  he  think  proper,  to  express  an  opinion  as  to  the  weight  that  ought 
to  be  attached  to  the  statements  of  such  witness.  Atchison,  Topeka  db  Santa 
Fi  Ry.  Co,  V.  Howard,  4  U.  S.  App.  303  (8th  Cir.);  Thayer,  J.,  1893. 

8.  Communioation  between  Judge  and  Jury.— There  ought  to  be  no 
communication  between  a  judge  and  a  jury  after  the  latter  have  retire<i  to 
consider  their  verdict,  unless  it  takes  place  iii  open  court,  and,  if  practicable, 
in  the  presence  of  counsel.  Where  the  jury  return  for  further  instructions 
which  consist  in  a  mere  repetition  of  a  portion  of  the  charge  to  which  the 
defendant  had  excepted,  and  where  no  excuse  for  the  absence  of  counsel  is 
given,  their  absence  will  be  presumed  to  be  due  to  their  own  fault.  Coto- 
rado  Central  Consolidated  Mining  Co,  v.  Turck,  4  U.  S.  App.  390  (8th  Cir.); 
Thayeb,  J.,  1893. 

4.  Examination  in  Hebuttal. — It  is  within  the  discretion  of  the  trial  court 
to  permit  witnesses  to  be  called  in  rebuttal  whose  testimonv  is  in  support  of 
that  given  in  chief.  Kansas  City,  Fort  Scott  and  Memphis  R  R,  Co,  v. 
McDonald,  4  U.  S.  App.  563  (8th  Cir.) ;  Shiras,  J.,  1893. 

6.  Evidence  after  Testimony  is  Closed.— It  is  discretionary  with  the 
trial  court  to  admit  evidence  to  prove  a  point  after  the  testimony  is  closed. 
The  Omaha  Bridge  Cases,  10  U.  S.  App.  98  (8th  Cir.);  Sanborn,  J.,  1893. 

6.  Re-examination  of  Witness. — A  trial  judge  may,  in  his  discretion,  re- 
fuse to  allow  the  examination  of  witnesses  for  the  purpose  of  elaborating 
previous  testimony.  Sutherkmd  v.  Round,  16  U.  S.  App.  30  (6th  Cir.) ;  Taft, 
J.«  1893. 
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7.  Nolle  Prosequi— When  Proper.— Where  one  of  several  defendants, 
sued  upon  a  joint  contract,  sets  up  a  defence  personal  to  himself,  the  approved 
practice  is  tc)  allow  a  noUe  prosequi  as  to  him,  and  to  proceed  against  the 
otliers  by  verdict,  or  judgment  after  the  verdict,  as  the  case  may  be.  Mundy 
V.  Stevens  (i),  17  U.  8.  App.  442  (3d  Cir.);  Achkson,  J.,  1894. 

Same  case  reaffirmed,  17  U.  S.  App.  44St, 

8.  When  Jnry  may  be  Changed.— Where  it  appears  to  the  court  at  an^ 
time  that  the  jury  are  subject  to  such  bias  and  prejudice  as  not  to  ^ve  a  fair 
trial,  the  judge  may  discharge  them  and  put  the  defendant  on  tnal  before 
a  new  jury.    Simmons  v.  U.  S.,  142  U.  S.  148 ;  Gray,  J.,  1891. 

9.  Striking  out  Allegations. — ^Where  there  is  no  evidence  to  sustain  an 
allegation,  the  party  making  it  is  not  injured  by  an  order  striking  it  out, 
although  such  a  proceeding  was  somewhat  irregiuar.  Lloyd  v.  Prestonj  146 
U.  S.  6d0 ;  Shiras,  J.,  1892. 

10.  Defence  Abandoned. — ^When  the  plaintiff  made  a  prima  facie  case 
before  the  defendant  went  into  his  evidence,  and  tlie  defendant  did  not  ask 
to  go  to  the  jury  on  the  questions  of  fact,  the  latter  abandoned  his  defence,  so 
far  as  that  depended  on  his  own  evidence,  and  took  the  position  that  the 

Slaintiff's  evidence  did  not  make  out  a  case.    Potts  v.  Wauace,  146  U.  S.  689 ; 
HIRAS,  J.,  1892. 

11.  Miseonduot  of  Counsel. — ^Where  objection  is  made  in  a  criminal  trial  to 
comments  upon  facts  not  in  evidence  or  statements  having  no  connection 
with  the  case  or  exaggerated  expressions  of  the  prosecuting  officer,  it  is  the 
duty  of  the  court  to  interfere  and  put  a  stop  to  tliem  if  they  are  likely  to  be 
prejudicial  to  the  accused.  Graves  v.  U,  S.,  150  U.  S.  118 ;  Brown,  J. 
(Brewer,  J.,  Dist.),  1893. 

12.  Wrongful  Statements  of  Coiinsel.— On  a  trial  of  an  indictment  for 
murder  of  a  man  in  Arkansas,  where  evidence  was  given  that  the  defendant 
killed  a  negro  in  Mississippi,  was  tried  there  for  murder,  and  acquitt-ed,  it  is 
a  breach  of  professional  and  official  duty  for  the  district  attorney  to  tell  the 
jury  that  a  trial  of  a  white  man  in  Mississippi  for  the  murder  of  a  negro  is  a 
farce  and  cannot  end  in  conviction,  and  that  the  defendant  murdered  the 
negro ;  for  the  overruling  of  objections  to  such  language  the  defendant  i& 
entitled  to  a  new  trial.    Hall  v.  U.  S.,  150  U.  S.  76  ;  Gray,  J.,  1893. 

18.  Joinder  of  Two  Charges  in  Indictment.— When  an  indictment  con- 
tains two  counts  charging  the  commission  of  two  murders  committed  on  the 
same  day,  in  the  same  county  and  district,  and  with  the  same  kind  of  in- 
strument, the  court  may  forbear  at  tlie  beginning  of  the  trial  to  compel  the 
prosecutor  to  elect  one  of  the  two  cliarges.  If  it  is  developed  in  the  course 
of  the  trial  that  the  accused  was  not  confounded  in  his  defence  by  such 
joinder,  and  that  his  rights  will  not  be  prejudiced  if  the  court  refuses  to 
compel  such  election,  the  court  may  refuse  it.  Rev.  Stat.,  §  1024.  Ptdnter 
V.  a.  Sf.,  151  U.  S.  896 ;  Harlan,  J.,  1894 ;  Ingrahamv,  U.  5.,  155  U.  S.  434 ; 
Harlan,  J.,  1894. 

14.  Court  should  Correct  Error.— The  court  should  correct  an  error  arising 
from  the  wrongful  admission  of  evidence  when  the  error  is  discovered ; 
and  when  such  correction  is  duly  made,  cause  of  reversal  is  thereby  removed, 
unless  the  minds  of  the  jury  were  seriously  affected  thereby  despite  correc- 
tion.    Waldron  v.  WaJdron,  156  U.  S.  361 ;  White,  J.,  1895. 

15.  Waiver  of  Constitutional  Privilege.~The  act  of  March  3, 1881,  c.  140, 
21  Stat.  505,  was  not  intended  to  require,  and  does  not  require,  all  suits  under 
Rev.  Stat. ,  §  2326,  to  be  actions  at  law  and  to  be  tried  by  a  jury.  Hence,  if 
a  party  elect  to  proceed  by  a  bill  in  equity,  proceeding  to  a  hearing  and 
decree  witliout  objection,  the  contention  of  the  appellant  that  he  had  been 
deprived  of  trial  by  jury  comes  too  late.  Perego  v.  Dodge,  163  U.  S.  160  ; 
Fuller,  C.  J.,  1896: 

16.  Is  in  the  Discretion  of  the  Trial  Court. — The  reversal  of  a  case  for 
supposed  improper  remarks  of  counsel  is  a  matter  relating  to  the  decent  and 


TRIAL,  I,,  II.  769 

'  orderly  oonduct  of  the  trial,  and  as  such  is  within  the  sound  discretion  of 
the  trial  court ;  and  it  is  onlv  when  such  discretion  has  already  been  abused 
to  the  prejudice  of  the  complaining  party  that  the  appellate  court  will  inter- 
fere. Qtuf,  Colorado  dr  Santa  Fi  BaUway  Co,  v.  Curb  (2\  27  U.  S.  App.  668 
(8th  Cir.);  Caij>well,  J.,  1895. 

17.  Coiurt  may  Allow  Evidenoe  to  be  Introduced  after  the  Proper 
Time  for  its  Introduction. — It  is  within  the  discretion  of  the  trial  court 
to  allow  the  introduction  of  evidence,  even  if  it  should  have  been  more 
properly  introduced  in  the  opening,  and  in  the  absence  of  gross  abuse,  its 
exercise  of  this  discretion  is  not  reviewable.  Ooldaby,  alias  Cherokee  BiU^  v. 
U.  S,,  160  U.  S.  70  ;  Whttk,  J.,  18»5. 

18.  Swearing  in  Jurors. — Rule  68,  that  a  juror  shall  be  challenged  or  ac- 
cepted and  sworn  in  a  criminal  case  as  soon  as  his  examination  is  completed 
and  before  the  examination  of  another  juror,  is  valid  (Rule  68,  Practice 
in  Circuit  Court  for  Northern  District  of  California).  St.  Clair  y.  U.  5., 
154  U.  S.  184 ;  Harlan,  J.,  1804. 

19.  ISlay  Suspend  its  own  Bules.— It  is  within  the  power  of  the  court  to 
suspend  its  own  rules  or  to  except  from  them  a  particular  case,  to  subserve 
the  purposes  of  justice.  Southern  Pacific  Co.  v.  Hamilton,  7  U.  S.  App.  626 
(9th  Cir.);  McKenna,  J.,  1893. 

20.  Jury  is  not  Necessary  in  Eqtiity  Case.— Where  a  case  is  one  of  equi- 
table jurisdiction  onlv,  the  trial  court  is  not  bound  to  submit  issues  of  fact 
to  a  jury ;  and,  if  it  does  so,  is  at  liberty  to  disregard  the  verdict  and  finding 
of  the  jury.    Perego  v.  Dodge,  168  U.  S.  160 ;  Fuller,  C.  J.,  1896. 

n.  CHARGE  OF  COURT  GENERALLY,  21-26. 

21.  Fair  Statement  of  Question. — An  objection  to  one  of  a  number  of 
charges  is  unavailable  when  the  charge  taken  as  a  whole  fairly  states  the 
question  which  the  jury  is  to  decide  by  preponderance  of  proof.  The  court 
may  also  refuse  to  charge  a  point  upon  which  the  court  nas  already  fully 
instructed  the  jury.     White  v.  Van  Horn,  159  U.  S.  8  ;  White,  J.,  1895. 

22.  Abstract  Propositions  of  Law.-— When  abstract  propositions  are  cor- 
rectly stated,  but  there  is  nothing  in  the  record  to  show  that  such  instruc- 
tions were  material,  the  court  may  decline  to  charge  them.  Sun  Printing 
and  Publishing  Association  v.  Smith,  14  U.  S.  App.  173  (2d  Cir.);  Lacombe, 
J.,  1898. 

28.'  May  lay  down  Law  and  Presumptions  from  the  Facts.— Where 
the  court  charges  the  jury  **  that  if  a  felonious  homicide  has  been  com- 
mitted of  which  you  are  the  judges,  there  is  nothing  in  this  case  to  reduce 
it  below  the  grade  of  murder,"  and  no  evidence  appears  that  a  less  offence 
has  been  committed,  the  instruction  is  a  proi)er  one ;  for  in  criminal  cases 
the  United  States  courts  may  instruct  the  jury  as  to  the  legal  presumptions 
arising  from  a  given  state  of  facts,  and  it  is  the  duty  of  the  jury  to  apply 
the  law  as  given  by  the  court.  Sparf  and  Hansen  v.  V.  S.,  156  U.  S.  51 ; 
Harlan,  J.  (Gray,  Shiras,  JJ.,  Dist.),  1895.  * 

24.  On  Trial  for  Murder.— In  a  trial  for  murder,  it  is  no  error  to  charge 
the  jurv  that  **  if  self-defence  does  not  exist,  and  if  manslaughter  does  not 
exist,  the  only  other  crime  that  can  exist  in  the  case  is  murder."  Brown  v. 
U.  5.,  150  a.  S.  91 ;  Fuller,  C.  J.,  1898. 

25.  Reading  Opinion  of  Another  Judge.— In  an  action  at  law  for  dam- 
ages for  infringement  of  a  patent,  where  the  jury  are  to  pass  on  certain 
questions  of  fact,  it  is  improper  for  the  judge  to  read  to  them  the  opinion  of 
another  judge  on  the  law  and  facts  rendered  in  an  equity  suit  involving  the 
same  questions,  though  between  different  parties.  Arey  v.  McDonald's  Ep> 
ecutors,  5  U.  S.  App.  258  (Ist  Cir.);  Nelson,  J.,  1893. 

That  the  Jury  must  find  the  facts  in  any  given  ca<^  from  evidence  at  the  trial  and  that  a^pne, 
and  must  take  the  law  of  the  case  from  the  presidinf?  judge,  see  Press  PubL  Co.  ▼.  McDonald, 
68  F.  R.  247. 

49 
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96.  Unwarranted  Asstimption. — ^A  person  accused  of  murder  having  testi- 
fied in  his  own  behalf,  the  court  charged  that  there  was  or  might  be  "a 
conflict  as  to  the  material  facts  between  the  statements  of  the  accused  and 
the  statements  of  the  other  witnesses  who  are  telling  the  truth,"  and  that 
"  then  you  would  have  a  contradiction  that  would  weigh  against  the  state- 
ments of  the  defendant  as  coming  from  such  witness."  Such  a  charge  is 
objectionable  in  its  assumption  that  the  other  witnesses,  whose  statements 
contradicted  those  of  the  accused,  were  telling  the  trutii.  Hicks  v.  U,  5., 
150  U.  S.  442 ;  SuiRAS,  J.  (Brewer,  Brown,  JJ.,  Dist.),  1898. 

27.  In  Vegligence  Cases.— It  is  the  duty  of  a  trial  court  in  actions  for  dam- 
ages for  personal  injuries  where  negligence  is  in  issue,  to  charge  the  jury  so 
as  to  guard  them  from  going  wrong  by  reason  of  their  want  of  knowledge 
of  the  principles  and  rules  applicable  to  the  particular  proof.  Texas  &  i^- 
cific  Ry,  Co,  V.  Bryant,  18  U.  S.  App.  632  (5th  Cir.);  McCormick,  J.,  1893. 

28.  As  to  Vegligenoe. — Where  an  employ^  of  a  railroad  corporation  was 
directed  to  couple  two  cars,  one  of  which  w  as  loaded  with  timber  in  a  dan- 
gerous manner,  unknown  to  him,  and  was  injured,  an  instruction  to  the 
jury  that  they  must  find  whether  the  car  was  or  was  not  properly  loaded, 
and  whether  the  plaintiff  by  exercising  proper  diligence  could  or  could  not 
have  avoided  the  danger,  and  that  if  he  could  not.  he  was  entitled  to  recover, 
is  a  proper  instruction,  as  there  was  no  conclusive  evidence  of  want  of  due 
care  of  plaintiff.  Northern  Pacific  R,  v.  Everett,  152  U.  S.  107  ;  Shiras,  J., 
1894. 

29.  As  to  Decree  of  Care— Railroad  Crossing.— In  an  action  for  personal 
injuries  sustained  at  a  railroad  crossing,  the  trial  court  charged  the  jury 
that  a  railroad  company  is  held  to  a  high  degree  of  care  in  propelling  its 
engines  over  a  public  crossing,  and  that  the  person  approaching  such  cross- 
ing must  use  ordinary  care ;  held,  error,  as  the  charge  was  well  calculated  to 
mislead  the  jury  in  that  it  did  not  correctly  define  the  relative  degree  of 
care  that  the  respective  parties  were  bound  to  exercise,  Atchison,  Topeka  <fr 
Santa  F6  R.  R.  Co,  v.  McClurg,  19  U.  S.  App.  346  (8th  Cir.);  Thayer,  J. 
(Caldwell,  J.,  Dist.),  1894. 

It  is  sufficient  to  warrant  a  reversal  that  the  charge  was  erroneous  and  may  have  misled  the 
jury,  and  that  It  does  not  affirmatively  appear  that  the  misdirection  was  hannlesB.    Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Caulfleld,  68  F.  R.  &9. 

80.  '  Bailroad  Crossing  Case.— Plaintiff  testified  that  he  waited  to  cross  but 
was  signalled  by  the Israkeman  to  proceed,  and  was  caught  between  two 
sections  of  a  train.  He  was  contradicted.  A  charge  that  if  plaintiff  was 
directed  by  brakeman  to  cross,  he  was  entitled  to  recover  unless  in  attempt- 
ing to  cross  he  had  assumed  a  risk  of  getting  caught  between  the  two  seo 
tions  of  which  he  knew  at  the  time,  and  was  such  as  a  prudent  man  would 
not  have  taken,  was  proper.  Eddy  v.  Powdl,  4  U.  S.  App.  259  (8th  Cir.): 
Thayer,  J.,  1892. 

When  a  person  crosses  at  the  invitation  of  the  defendant's  flajnnan,  such  crossiii^  cannot  be 
■aid  to  have  been  attended  by  obvious  danger.    Chicago  &  N.  W.  Ry.  Co.  v.  Prescott,  50  F.  R.  289. 

31.  Instructions  not  Bequested  and  Immaterial.— It  is  no  ground  for 
reversal  that  the  court  omitted  to  give  instructions  which  were  not  requested 
by  the  defendant,  the  omission  of  which  was  immaterial.  Isaacs  v.  U,  5., 
159  U.  S.  487  ;  Brown,  J.,  1895. 

33.  As  to  "  Reasonable  Doubt."— An  instruction  that  a  "  reasonable  doubt 
is  not  an  unreasonable  doubt,  that  is  to  say,  by  a  reasonable  doubt  you  are 
not  to  understand  that  all  doubt  is  to  be  excluded;  you  are  required  to 
decide  .  .  .  upon  the  strong  probabilities  of  the  cane,  and  the  probabilities 
must  be  so  strong  as  not  to  exclude  all  reasonable  doubt,"  is  a  sufficient 
definition  of  reasonable  doubt.  Dunbar  v.  U.  S.,  156  U.  S.  185 ;  Brewxb,  J. 
(Field,  J.,  Dist.),  1895. 

83.  Agreement  as  to  Instructions. — An  agreement  between  parties  to  a 
suit  for  infringement  that  certain  instructions  should  be  given  by  the  ju^^je 
relative  to  the  subject  of  anticipation  of  patent,  is  not  a  waiver  of  an  in- 
struction requested  by  the  defendant  and  refused  by  the  court.  Le  Fatvur 
V.  Rice,  21  U.  S.  App.  376  (1st  Cir.);  Colt,  J.,  1894. 
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84.  Befusal  to  Charge  on  Partial  Facts.— In  a  case  where  only  part  of 
the  facts  appeared  uie  court  properly  refused  to  charge  the  jury  that  upon 
the  facts  a  surrender  of  lease  by  operation  of  law  had  taken  place.  Hagtie 
V.  Ahrem,  8  U.  S.  App.  281  (8d  Cir.);  Butler,  J.,  18»2. 

85.  As  to  Existence  of  Motive. — At  the  request  of  the  defendant  in  a 
murder  case,  the  court  instructed  the  jury  that  where  the  evidence  showed 
that  the  defendant  did  not  commit  the  actual  killing,  and  it  was  tmcertain 
whether  he  did  participate  in  it,  the  iury  mi^ht  re^rd  the  absence  of  any 
proof  of  motive  for  the  killing  in  finding  their  verdict.  The  court  properly 
added  tliat  the  absence  or  presence  of  motive  is  not  a  necessary  requisite  to 
enable  the  jury  to  find  the  guilt  of  a  party,  because  it  is  frequently  impos- 
sible for  the  government  to  find  a  motive.  Johnson^  alicts  Overton^  v.  U.  S,, 
157  U.  S.  320 ;  Brewer,  J.,  1895. 

86.  Upon  Indictment  against  Several  Defendants.— An  instruction  on 
the  trial  of  several  defendants  indicted  separately  for  offences  growing  out 
of  the  same  transaction,  that,  while  they  might  find  a  verdict  of  guilty  as 
to  all  the  defendants,  or  find  some  guilty  and  some  not  guilty,  they  could 
not  find  a  verdict  as  to  some  and  disagree  as  to  others,  contains  prejudicial 
error  which  may  be  taken  advantage  of  by  a  defendant  who  is  foimd  guilty 
and  convicted.    Bucklin  v.  U,  S,  (2),  159  U.  S.  682 ;  Harlan,  J.,  1895. 

87.  IBrror  in  Charge  as  to  One  of  Several  Issues.— A  general  verdict  by 
a  jury  for  the  plaintiff  on  a  question  submitted  to  it,  whether  one  who  ia  in 
law  a  fellow-servant  of  the  plaintiff  is  a  vice-principal,  cannot  be  upheld 
where  there  were  several  issues  tried,  upon  any  one  of  which  error  was  com- 
mitted in  the  charge  of  the  court  or  in  the  aomission  or  rejection  of  evi- 
dence, because  it  may  be  that  the  verdict  was  founded  upon  the  very  issue 
to  which  the  erroneous  ruling  related.  It  is  sufficient  if  the  propositions 
complained  of  are  clearly  called  to  the  attention  of  the  court.  What  Cheer 
Coal  Co.  V.  Johnson,  12  U.  S.  App.  490  (8th  Cir.)  ;  Sanborn,  J.,  1893. 

38.  Bequest  for  Further  Instructions.— When  the  court  has  fully  in- 
structed the  jury  on  a  subject,  a  request  to  further  charge  in  the  same  line 
and  in  the  same  manner  may  be  refused  as  calculated  to  confuse  the  jury. 
Northern  Pacific  R,  Co.  v.  llrlin,  158  U.  S.  271 ;  Shiras,  J.,  1895. 

39.  Beflisal  to  Charge.  Sustained.— A  workman  was  working  beneath 
cars  on  defendant's  tracks,  rightfully  placed  there  under  a  contract.  De- 
fendant's engine  pushed  the  cars  upon  and  killed  the  workman.  JETeZd,  re- 
fusal to  charge  that  the  contract  did  not  authorize  the  workman  to  work  on 
the  cars  was  correct,  as  such  a  custom  had  grown  up,  and  being  known  to  de- 
fendant's servants,  they  were  entitled  to  no  sip^nal  to  inform  them  of  the 
presence  of  the  workman.  Cleveland,  Cin.,  Chic.  A  St.  L.  Ry.  Co.  v.  Zider^a 
Admx.,  18  U.  S.  App.  699  (7th  Cir.) ;  Woods,  J.,  1894. 

40.  Beduoing  to  Writing— Indian  Territory.— In  civil  actions  in  the  In- 
dian Territory  the  court  cannot  be  reauired  to  reduce  to  writing  the  general 
charge  (under  §  5181  of  Mansfield's  Ark.  Digest  in  force  in  Indian  Territory), 
which  it  gives  to  the  jury  on  its  own  motion.  The  fifth  subddi  vision  of  above 
section  only  requires  that  requested  instructions  shall  be  reduced  to  writing. 
&ulf,  Colorado  and  Santa  F4  Ry,  Co.  v.  CamjpbeU,  4  U.  S.  App.  138  (8th 
Cir.) ;  Caldwell,  J.,  1892. 

41.  Same.— Ba«r  v.  Rooks,  4  U.  S.  App.  399  (8th  Cir.) ;  Caldwell,  J.,  1892. 

42.  Same.— G^/,  Colorado  <fc  Santa  Fi  Ry.  Co.  v.  ChUds,  4  U.  8.  App.  200 
(8th  Cir.) ;  Caldwell,  J.,  1892. 

43.  Beflisal  to  Charge.— Action  was  brought  against  a  railway  company  for 
carelessly  causing  a  train  of  cars  to  approach  a  crossing,  running  into 
and  injuring  plaintiff  seriously  for  life,  killing  his  horses,  etc.  The  defend- 
ant requested  the  court  to  charge  its  proposition  as  to  the  plaintiff's  negli- 
gence m  a  specific  way  by  which  reference  to  a  part  of  the  circumstances 
must  have  been  omitted.    The  court  refused  but  did  charge  fully  and  cor- 
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rectly  the  law  as  to  negligence  of  both  parties.  Defendant  assigned  as  error 
the  refusal  of  the  court  to  char:^e  as  requested.  Hdd^  no  error  to  refuse  to 
give  an  instruction  when  all  its  propositions  are  embraced  in  the  charge  to 
the  jury.    Rio  Grande  W,  Co,  Ry.  v.  Leak,  163  U.  S.  280 ;  Harlan,  J.,  1896. 

44.  Bequest  which  was  Properly  Befiised.— A  rec^uest  to  charge  that,  if 
the  passenger  resisted  the  conductor's  effort  to  eject  him,  so  as  to  require  the 
use  of  force,  and  such  resistance  aggravated  or  increased  a  nervous  trouble 
under  which  the  passenger  claimed  he  wus  Buffering,  the  resistance  and  re- 
sultant increase  of  suffering  should  be  considered  in  mitigation  of  damages, 
was  properly  refused.  Pitt^urg,  Cincinnati^  Chicago  <fc  St  Louis  R.  v.  RtiWy 
U  U.  S.  App.  14  (7th  Cir.) ;  Woods,  J.,  1895. 

46.  Duty  of  Judge  to  Instruct  Jury.— A  trial  judge  should,  when  prop- 
erly requested,  instruct  the  jury  concerning  any  doctrine  or  proposition  ap- 
plicable to  the  issue.  Louisville  and  Na^viUe  R.  Co.  v.  Kelly,  24  U.  S.  App. 
103  (7th  Cir.) ;  WOODS.  J.,  1894. 

46.  Method  of  Obtaining  Relief  firom  an  Ii^ury  Contained  in.— Any 
party  aggrieved  by  erroneous  statements  of  a  trial  judge  in  his  cliarge  to  the 
jury  must  call  the  court*s  attention  to  the  error  at  the  time,  pointing  it  out 
specifically,  and  should  not  enter  a  general  exception.  Walker  v.  Collins, 
19  U.  S.  App.  307 (8th  Cir.) ;  Caldwell,  J.,  1893. 

1.  Exceptions  to,  47-55. 

47.  Objections  to  Harmless  Error. — When  an  instruction  to  the  jury  em- 
bodies several  propositions  of  law,  to  some  of  which  there  are  no  objections, 
the  party  objecting  must  point  out  specifically  to  tlie  trial  court  the  part  to 
which  he  objects,  in  order  to  avail  himself  of  the  objection ;  if  the  charge 
does  not  as  a  whole  work  injustice  to  the  party  objecting,  the  use  of  such  ex- 
pressions would  not  be  cause  for  granting  a  new  trial.  Baltimore  db  Poto- 
mac Ry,  Co,  V.  Mackey,  157  U.  S.  72 :  Harlan,  J.,  1895. 

48.  Party  is  Limited  on  Exceptions  to  his  Bequest  to  Charge.— 

Where  no  exception  is  taken  to  tiie  specific  instructions  of  the  court,  and 
there  is  only  a  request  to  the  court  to  charge  that  there  is  not  sufficient  evi- 
dence to  submit  to  the  jurv,  the  plaintiff  in  error  is  limited  to  that  request 
National  Cordage  Co.  v.  Pearson  Cordage  Co,,  5  U.  S.  App.  260  (Ist  Cir.); 
Putnam,  J.,  1893. 

49.  To  the  Whole  Charge  will  Fail  if  any  Fart  of  Same  is  Good.— 
Where  a  charge  or  any  part  of  it  containing  two  or  more  propositions  of  law 
is  excepted  to  as  a  whole,  if  any  proposition  is  correct  the  exception  must 
be  overruled.  Oulf,  Colorado  <&  S,  F,  Ry,  Co,  v.  Johnson,  10  U.  S.  App.  829 
(8th  Cir.) ;  Caldwell,  J.,  1898. 

Attention  of  the  court  must  be  called  at  the  time  to  the  alleged  error  in  the  charge  and  the 
exception  must  be  levelled  distinctly  at  the  erroneous  statement     Walker  v.  Collins,  59  F.  R.  7ft. 

50.  Exception  must  be  Taken  to  each  Proposition  Separately.— 

Where  the  bill  of  exceptions  shows  only  a  general  exception  to  a  charge  in 
its  entirety,  such  exception  is  not  available,  as  exception  should  have  oeen 
taken  to  each  proposition  separately.  Cleveland,  C%n,,  Chic,,  A  St,  L,  Ry. 
Co.  V.  Zider's  Admx.,  18  U.  S.  App.  699  (7th  Cir.) ;  Woods,  J.,  1894. 

61.  Exception  must  be  to  each  Proposition  Separately.— The  de- 
fendants '*  then  and  there  duly  excepted  to  said  charge  in  its  entirety  and 
to  the  following  portions  thereof."  Held,  an  insufficient  exception,  as  it 
should  have  been  taken  to  each  proposition  individually.  Vider  v.  O'Brien, 
18  U.  S.  App.  711  (7th  Cir.) ;  Woods,  J.,  1894. 

62.  Exception  to  Cliarge  as  a  Whole  Fails  if  any  Part  is  Gk>od.— A 

general  exception  to  an  entire  charge  is  unavailing  if  any  part  of  the  charge 

states  the  law  correctly.    The  entire  charge  of  a  court  should  not  be  set  oat 

Masonic  Benevolent  Assoc,  y.  Lyman,  18  XJ.  S.  App.  607  (7th  Cir.) ;  Rakter, 

J.,  1894. 

See  Cleveland,  C,  C.  &  St.  L.  Ry.  v.  Tartt,  04  F.  R.  896 ;  U.  S.  Sugar  Refinery  ▼.  Provldenoe 
&.&Q,  Pipe  Co.,  6S  F.  R.  882. 
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68.  When  Exception  to,  must  be  Taken. — An  exception  to  the  charge  to 
the  jury  must  be  taken  at  the  trial  before  the  jury  retire,  and  if  not  so  taken 
cannot  be  considered  by  the  appellate  court ;  but  special  requests  to  charge 
are  not  necessary.  CoJien  v.  west  Chicago  St.  Ry.  Co.,  18  U.  S.  App.  598 
(7th  Cir.) ;  BuNN,  J.,  1894. 

54.  Where  a  Party  is  Estopped  from  Objecting  to.— Where  a  party 
asks  for  a  certain  charge  by  the  court,  he  may  not  subseauently  complain 
of  it,  or  allege  for  error  an  inconsistency  between  such  charge  and  a  later 
one.  Bridgewater  Oa8  Co.  v.  Home  Gas  Fuel  Co. ,  16  U.  S.  App.  569  (6th  Cir.) ; 
Stevens,  J.,  1893. 

55.  Failure  to  Instruct  is  not  Error. — If  the  defendant  in  a  criminal 
case  wishes  specific  charges  as  to  the  weight  to  be  attached  in  law  to  testi- 
mony introduced  to  establish  an  alibis  he  may  ask  the  court  to  ^ive  them ; 
and  if  he  fails  to  do  so,  the  failure  by  the  court  to  give  such  mstruction 
cannot  be  assigned  as  error.  Ooldsby,  alias  Cherokee  BUI,  v.  U.  S,^  160  U.  S. 
70;  Whitb,  J.,1895. 

2.  Where  Correct,  5^-63. 

56.  Tests  of  Correctness. — Tlie  court  may  charge  the  jury  in  its  own  words, 
and  it  is  not  error  to  refuse  to  charge  correct  legal  propositions  if  it  has 
already  substantially  charged  them.  The  charge  must  be  taken  in  its  en- 
tirety, and  if,  when  so  considered,  it  is  free  from  legal  error,  and  does  not 
omit  any  material  proposition,  it  is  a  proper  charge,  though  some  detached 
sentences  might  seem  to  be  erroneous,  union  Pacific  Ry.  Co.  v.  Novak,  15 
U.  S.  App.  400  (9th  Cir.) ;  Hawley,  J.,  1894. 

57.  Where  Presumed  Correct.— On  prosecution  for  resisting  the  service  of 
process  by  a  United  States  officer,  the  record  showed  one  exception  to  have 
been  taken  to  an  instruction  that  "the  only  wrong  of  tlie  officer  which 
would  have  justified  the  defendants*  action  would  have  been  seizing  him  " 
without  notice  of  his  official  character,  *^  and  that  lie  was  in  the  discharge  of 
the  official  duty  in  executing  tliat  warrant  under  the  circumstances  of  the 
case/*  it  will  be  presumed  that  the  charge  as  a  whole  was  correct.  Blake  v. 
(7.  5.,  38  U.  S.  App.  376  (Ist  Cir.) ;  Putnam,  J.,  1895. 

58.  What  is  not  Error  in  the  Charge  of  the  Court.— In  an  action  for 
the  recovery  of  the  price  of  certain  machinery,  where  the  defence  was  that 
the  machinery  was  defective,  where  plaintiff  showed  that  machinery  of  the 
same  kind  \Vas  successful  under  more  exacting  circumstances,  and  the 
machinery  in  this  case  was  made  from  the  same  patterns,  the  issue  as  to 
whether  the  defects  were  due  to  the  plaintiflTs  fault  or  to  defendant's  unskil- 
ful operations  was  left  to  the  jury.  There  is  no  error  in  a  charge  which 
reqmred  proof  from  the  defendant  that  the  niachineiy  became  defective 
from  inherent  defects  and  faults.  Ward  v.  O,  F.  Blake  Mfg.  Co.,  12  U.  S. 
App.  295  (8th  Cir.) ;  Caldwell,  J.,  1893. 

59.  Proper  Instruction  in  Case  of  Murder.— On  the  trial  of  an  indict- 
ment for  murder  it  is  proper  to  instruct  the  jury  that,  if  defendant  in  a 
moment  of  pas.sion,  aroused  by  the  wrongful  treatment  of  his  brother  and 
without  any  previous  preparation,  did  the  sliooting,  the  offence  was  man- 
slaughter and  not  murder,  but  if  he  prepared  himself  to  kill  and  had  a 
previous  purpose  to  do  so,  the  mere  fact  of  passion  would  not  reduce  the 

crime  below  murder.    Collins  v.  U.  5.,  150  U.  S.  62  ;  Brewer,  J.,  1898. 

• 

60.  In  the  Main  Correct.— Where,  on  the  whole,  the  law  has  been  fairlv 
and  correctly  presented  to  the  jury,  the  verdict  will  not  be  set  aside,  though 
the  instructions  may  have  contained  some  technical  error.  Northern  Pac, 
R.  Co.  V.  Charless,  7  U.  S.  App.  359  (9th  Cir.) ;  Morrow,  J.,  1892. 

61.  Need  not  be  in  Exact  Language  Requested.— If  the  court  has 
already  charged  properly,  it  is  no  error  to  refuse  to  charge  the  same  thing 
again  in  different  Inn^age.  Sun  Printing  and  Publishing  Association  v. 
Smith,  14  U.  S.  App.  173  (2d  Cir.) ;  Lacombe,  J.,  1893. 
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62.  Substance,  not  Form,  Essential.— Where  the  substance  of  an  instnie- 
tion  has  been  given  by  the  court  in  its  general  charge,  there  is  no  error  in 
refusing  to  give  it  in  the  language  requested.  N.  Y,JL,  Erie  and  Western  R, 
Co.  V.  Wiriter's  Admr.,  143  U.  S.  60 ;  Lamar,  J.,  1892. 

63.  In  a  Bailroad  Case— Where  Correct.— In  an  action  to  recover  the 
value  of  haj  destroyed  by  fire  caused  by  sparks  from  a  locomotive,  an  in- 
struction to  the  jury  **  that  evidence  that  a  railroad  company  allows  combus- 
tible materials  to  accumulate  upon  its  track  and  right  of  way,  which  is  Uable 
to  take  fire  from  sparks  escaping  from  passing  engines,  and  communicate  it 
to  adjacent  property,  is  sufficient  to  w^arrant  the  jury  in  imputing  negligence 
to  the  company,"  was  correct.  Eddy  v.  Lafayette,  163  U.  S.  457 ;  Shiras,  J., 
1896. 

8.  Where  Erroneous,  64r-79. 

64.  Must  not  be  on  Assumed  Facts.— The  iury  should  not  be  instructed 
as  to  assumed  facts  of  which  there  was  no  evidence,  as  it  is  liable  to  mislead 
them.  Neio  l^ork.  New  Haven  A  Hartford  R,  R,  Co,  v.  Blessing's  Admr,, 
85  U.  S.  App.  208  (2d  Cir.);  Wallace,  J.,  1895. 

65.  Error  Cured. — Evidence  having  been  admitted  tending  to  prove,  if  sup- 
plemented by  further  proof,  knowledge  by  defendant  of  frauds  practised  m 
its  favor,  but  not  being  so  supplemented,  and  no  motion  having  been  made 
to  strike  out  the  evidence  or  to  instruct  the  jury  in  regard  to  it,  and  the 
court  having  charged  that  no  knowledge  was  proved,  it  was  held  that  the 
defendant  was  not  prejudiced  by  the  admission  of  such  evidence.  Conti- 
nental Insurance  Co.  of  the  City  of  N.  Y.  v .  Insurance  Co.  of  the  State  of  Pa., 
1  U.  S.  App.  201  (2d  Cir.);  Per  Cur.,  1892. 

66.  Error  Cured  by  Charge.— In  an  action  to  recover  on  a  policy  of  life 
insurance,  error  in  admitting  evidence  as  to  the  mental  and  physical  condi- 
tion of  the  assured  in  his  last  davs,  when  an  overdue  premium  was  paid 
and  received,  is  held  to  be  cured  by  the  charge  of  the  court  that  the  only 

Juestion  was  whether  the  assured  was  or  was  not  ill  at  that  time.    Hartford 
ife  Annuity  Ins.  Co.  v.  Unsdh  144  U.  S.  439 ;  Harlan,  J.,  1892. 

67.  Where  Erroneous. — ^The  defendant  having  offered  himself  as  a  witness 
in  his  own  behalf,  and  having  testified  to  circumstances  which  tended  to 
show  that  the  killing  was  done  in  self-defence,  the  court  charged  the  juiy : 
*'You  must  have  something  more  tangible,  more  real,  more  certain  than 
a  simple  declaration  of  the  party  who  slays,  made  in  your  presence  by  him 
as  a  witness,  when  he  is  confronted  with  a  charge  of  murder.  All  men 
would  say  that."  Held^  that  this  was  reversible  error.  Allison  v.  U.  S.,  160 
U.  S.  203  ;  Fuller,  C.  J.,  1895. 

68.  Where  Erroneous.— The  trial  court  was  requested  to  instruct  the  jury 
that  unless  the  deceased  was  as  careful  and  diligent  to  avoid  danger  as  men 
of  ordinary  care  and  prudence  would  have  been  under  the  same  or  similar 
circumstances,  he  failed  to  exercise  the  care  and  diligence  that  the  law  re- 
quired of  him :  the  court  instructed  that  the  plaintiff  must  show  that  the 
deceased  was  in  the  exercise  of  ordinary  care  and  diligence  at  the  time  of 
the  accident,  that  is,  the  care  which  reasonable  men  would  exercise  under 
ordinary  circumstances.  Heldj  the  requested  instruction  shoiild  have  been 
given  in  terms  and  in  substance,  and  that  the  instruction  given  was  errone- 
ous, as  it  substituted  **  ordinary  circumstances  "  for  **  similar  circumstances.'' 
Overman  Wheel  Co.  v.  Griffin,  83  U.  S.  App.  147  (1st  Cir.);  Putnam,  J.,  1895. 

• 

69.  Vituperative  Surplusage— A  charge  by  the  court  to  the  jury,  that  the 
issue  in  the  case  is  whether  the  defendant's  business  is  a  lottery,  the  mere 
fact  that  the  court  observed  that  the  defendant's  business  was  a  cheat  and  a 
robbery  is  not  ground  for  reversal,  as  it  properlv  presented  the  question  to 
the  jury.    MacDonald  v.  U.  S.,  24  U.  S.  App.  25*(7th  Cir.);  Woods,  J.,  1894. 

70.  May  not  Charge  Confused  Propositions.— Reauests  for  instructions 
confusing  two  distmct  propositions — relating  to  the  risfc  aasumed  by  employe 
and  the  vigilance  which  should  be  exercised  under  given  circumstances— 
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are  properly  refused  as  liable  to  mislead.    Union  Pacific  Ry.  Co.  v.  O'Brien^ 
4  U.  8.  App.  221  (»th  Cir.);  SmBAS,  J.,  1892. 

71.  Objections  to  Detached  Sentences  in.— Detached  sentences  in  a 
charge  to  a  jury  cannot  be  selected  as  grounds  of  objection,  but  must  be 
read  m  connection  with  the  whole  charge.  New  York^  Lake  Erie  db  W.  R, 
Co.  V.  Estm  ;  New  York,  Lake  Erie  <fc  W,  R,  Co,  v.  Leonard,  147  U.  8.  591 ; 
Blatchford,  J.,  1893. 

72.  Uncertain  and  Misleading  Instructions. — Instructions  should  be 
refused  which  are  uncertain  and  misleading,  mingling  together  the  pro- 
visions of  the  Vir^nia  assembly  in  regard  to  forfeiture  of  land  for  non-pay- 
ment of  taxes,  under  a  misconception  of  their  meaning  and  intent.  Instruc- 
tions which  do  not  fairly  present  the  law  applicable  to  the  case  as  presented 
by  the  testimony,  and  are  liable  to  confuse  the  jurv,  may  be  modined  by  the 
court  by  adding  thereto;  or  the  court  may  strike  therefrom  whatever  is 
confusing  or  misleading.  An  instruction  which  does  not  state  a  proposition 
as  clearly  as  it  might,  but  which  does  not  prejudice  the  opposite  party,  can- 
not be  complained  of.  Van  Ounden  v.  Virginia  Coal  db  Iron  Cfo,,  8  U.  S. 
App.  229  ;  (4th  Cir.);  Goff,  J.,  1892. 

See  Southwestern  Va.  Imp.  Co.  v.  Frari,  68  F.  R.  17%. 

78.  Containing  Qroundless  Assumption.— -An  instruction  which  assumes 
that  an  acc<Mnplice  who  is  present  for  the  purpose  of  aiding  in  a  murder, 
but,  as  it  is  not  necessary,  refrains  from  so  doing,  is  ecjually  guilty  as  if  he 
had  actually  participated,  is  erroneous  if  there  is  no  evidence  of  conspiracy. 
Hicks  v.  U,  5.,  150  U.  S.  442  ;  Shiras,  J.  (Brewer,  Brown,  JJ.,  Dist.),  1898. 

74.  Instructions  Partly  Objectionable.— When  the  court  is  asked  to  give 
to  the  jury  instructions  in  tne  aggregate,  which  contain  objectionable  mat- 
ter, the  court  may  rightly  refuse  to  do  so.  Mann  Boudoir  Car  Co.  v.  Dupri, 
18  U.  8.  App.  183  (5th  Cir.);  McCormick,  J.,  1898. 

75.  Mistake  of  Law  in.— If  a  judge  mistakenly  instructs  the  jury  that  a 
railway  company  is  liable  in  exemplary  damages  for  the  malicious  action  of 
its  conductor  in  expelling  a  passen^r,  it  is  none  the  less  reversible  error 
though  the  judge  add  that  there  was  in  his  opinion  no  such  malicious  action ; 
nor  can  the  court  take  notice  that  in  a  verdict  of  $1,000,  exemplary  damages 
were  not  given.  Pittsburg,  Cincinnati,  Chic,  A  St.  L.  Ry.  Co,  v.  Russ,  18 
U.  8.  App.  279  (7th  Cir.);  Woods,  J.,  1893. 

76.  Error  as  to  Murder  Case.— An  instruction  which  withdraws  from 
the  jury  the  Question  of  self-defence,  and  tells  them  that  the  intentional 
arming  himself  with  a  pistol  by  the  defendant,  even  if  with  a  view  to  self- 
defence,  would  make  a  case  of  murder,  unless  the  actual  affray  developed  a 
case  of  necessary  self-defence,  is  erroneous.  Allen  v.  U.  S.,  157  U.  8.  676; 
Shiras,  J.,  1895. 

77.  Technical  Error.— Where,  on  the  whole,  the  law  has  been  fairly  pre- 
sented to  the  jury,  the  verdict  will  not  be  set  aside,  though  the  instructions 
may  have  contained  some  technical  error.  Northern  Pac.  R.  Co.  v.  Charless, 
7  U.  8.  App.  a59  (9th  Cir.) ;  Morrow,  J.,  1892. 

78.  Harmless  Error. — Giving  an  unnecessary  and  perhaps  erroneous  in- 
struction to  the  jury,  if  not  prejudicial  to  the  objecting  party,  does  not  con- 
stitute reversible  error.  Orana  Trunk  R,  Co.  v.  Ives,  144  U.  8. 408  ;  Lamar, 
J.,  1892. 

Failure  to  give  all  the  qualifications  attached  to  a  principle  stated  is  not  reversible  error  when 
such  qualillcationa  are  given  in  other  parts  of  the  charge  to  the  Jury.  Union  Fao.  Ry.  v.  Novak, 
81  F.  R.  6S9. 

79.  Harmless  Error.— A  judgment  will  not  be  reversed  because  of  an  error 
in  the  charge  to  the  jury  of  which  defendant  could  not  complain.  New 
Orleans  and  Carrollton  R.  R.  Co.  v.  Schneider,  13  U.  8.  App.  655  (5th  Cir.) ; 
McCoRiacK,  J.,  1893. 

4.  As  TO  Opinion,  80-84. 

80.  Expression  of  Oi>inion  must  not  be  a  Deflnito,  Controlling  State- 
ment.— The  issue  being  whether  a  clmttel  mortgage  was  made  to  defraud 
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creditors,  the  court  charged  the  jury,  "  I  do  not  know  of  any  testimony  that 
tends  to  show  any  conspiracy  between  the  brothers,  for  the  purpose  of  de- 
frauding creditors,  and  under  no  circumstances  does  the  testimony  justi^ 
an  inference  that  there  was  a  conspiracy  for  the  purpose  of  defrauding  cred- 
itors." Held,  this  was  more  than  a  mere  expression  of  opinion  by  Uie 
court ;  that  it  was  a  definite  statement  to  the  jury  that  there  was  no  tes- 
timony, so  far  as  the  court  could  see,  which  tended  to  show  the  existence  of 
a  conspiracy ;  therefore  such  ctiarge  was  erroneous.  Kellogg  v.  Clyne,  12 
U.  S.  App.  174  (8th  Cir.) ;  Thayer,  J.,  1898. 

81.  The  Opinion  must  be  the  Judge's  own.— Under  the  Federal  system 
of  jurisprudence,  it  is  not  error  for  the  trial  judge  to  express  his  opinion  on 
the  facts  ;  but  the  opinion  of  any  other  person  may  not  be  stated  to  the  jury, 
and  it  is  reversible  error  to  allow  to  be  read  to  the  jury  the  opinion  on  de- 
murrer in  the  same  case  of  a  judge  other  than  the  trial  judge.  Press  Pub- 
lishing Co.  V.  McDonald,  26  U.  S.  App.  167  (2d  Cir.) ;  Lacombe,  J.,  1894. 

82.  Judges  may  Express  Opinions. — In  Federal  courts  judges  may  ex- 
press to  the  jury  their  opinions  on  the  facts  for  the  purpose  of  assisting  them. 
Simmons  v.  U.  S.,  142  U.  8.  148  ;  Gray,  J.,  1891. 

See  Smith  v.  Sun  Pr.  Co.,  66  F.  R.  S46 ;  Woodnifl  ▼.  U.  a,  68  F .  R.  787 ;  U.  8.  ▼.  Schneider,  81 
Dist.  of  Col.  429. 

83.  Expression  of,  not  Error. — In  the  United  States  courts  it  is  not  reirer- 
sible  error  in  the  judge  to  express  his  opinion  on  the  facts,  if  the  rules  of 
law  are  correctlv  laid  down  and  all  matters  of  fact  are  ultimately  submitted 
to  the  jury.  Pullman's  Palace  Car  Co.  v.  Harkins,  17  U.  S.  App.  22  (3d  Cir.) ; 
ACHESON,  J.,  1893. 

84.  Expression  of  Opinion— When  Allowed.— It  is  not  reversible  error  in 
a  judge  of  a  Federal  court  to  express  his  own  opinion  of  the  facts,  if  the  rules 
of  law  are  correctly  laid  down,  and  if  the  jurors  are  given  to  understand  that 
they  are  not  bound  by  such  expressions  of  opinion.  Doyle  v.  Union,  Pac. 
Ry.  Co.,  147  U.  S.  418;  Shiras,  J.,  1898. 

See  Fredericks  t.  North  Central  R.  R.  Co.,  167  Pa.  tS». 

m.  DIRECTING  VERDICT,  86-116. 

85.  When  the  Court  may  Direct  a  Verdict.— It  is  the  duty  of  the  trial 
court  at  the  close  of  the  evidence  to  direct  a  verdict  for  the  i)arty  "who  is 
clearly  entitled  to  recover,  where  it  would  be  its  duty  to  set  aside  a  verdict  in 
favor  of  his  opponent  if  one  were  rendered.  Oowen  v.  Harley,  12  U.  S.  App. 
574  (8th  Cir.) ;  Sanborn,  J.,  1893. 

It  is  the  duty  of  the  trial  court  at  the  close  of  the  evidence  to  direct  a  verdict  for  the  party  who 
is  clearly  entitled  to  recover,  where  it  would  be  its  duty  to  set  aside  a  verdict  in  favor  of  his 
opponent  If  one  were  rendered.  Laclede  Fire  Brick  Mfg.  Co.  v.  Hartford  Steam  Boiler  Ins.  Co., 
60  F.  R.  854. 

86.  When  Proper. — Laclede  Fire  Brick  Mfg.  Co.  v.  Hartford  Steam  Bailer 
Inspection  <Sb  Ins.  Co.,  19  U.  S.  App.  510  (8th  Cir.) ;  Sanborn,  J.  {Cxld- 
WKLL,  J.,  Dist),  1894. 

87.  Same.— TVeaf  Mfg.  Co.  v.  Standard  Steel  db  Iron  Co.,  157  U.  S.  674 ;  Ful- 
ler, C.  J.,  1895. 

88.  Same. — An  offer  by  the  trial  judge  to  submit  to  the  jury  the  only  question 
which  a  party  had  the  right  to  have  submitted,  when  followed  by  a  request 
of  the  party  to  go  to  the  jury  generally,  makes  it  proper  for  tne  judge  to 
direct  a  verdict  for  the  other  party.  Toplitz  v.  Heaaen,  146  U.  S.  253 ; 
Blatchford,  J.,  1892. 


Same. — It  is  competent  for  the  court  if,  assuming  all  the  statements  in 
the  defendant's  opening  to  be  true,  he  had  no  case,  to  direct  a  verdict  for  the 
plaintiff ;  but  he  should  have  been  allowed  to  offer  proof  that  he  had  ac- 
counted for  and  paid  over  the  money  for  which  he  was  sued.  Butler  y^.  Nat. 
Home  for  Disabled  Volunteer  Soldiers,  144  U.  S.  64  ;  Harlan,  J.  (Broitn,  J., 
Dist.),  1892. 

90.    BBme.— Northern  Pac.  R.  Co.  v.  Charless,  7  U.  S.  App.  359  (9th  Cir.) ; 
Morrow,  J.,  1892. 


TRIAL,   III.  777 

01.  SAxae,— 'Franklin  Brass  Co,  v.  Phoenix  Ajuuranoe  Co.  of  Londoiij  26 
U.  S.  App.  119  (8th  Cir.);  Gk)FF,  J.,  1895. 

92.  Bajone.—Meehan  v.  Valentine,  145  U.  S.  611 ;  Orat,  J.,  1892. 

See  Monroe  v.  British  &  For.  Marine  Ins.  Co.,  68  F.  R.  787 ;  City  of  Minneapolis  ▼.  Lundin,  68 
F.  R.  5». 

93.  Same. — When  the  evidence  would  not,  in  any  light,  in  which  it  might  be 
viewed,  givine  it  the  weight  to  which  it  was  entitled  as  undisputed  and  un- 
contradicted, nave  justified  a  verdict  for  the  plaintiff,  the  court  committed 
no  error  in  directing  a  verdict  for  defendant.  Brown's  Admr,  v.  Equitable 
Life  Assur.  Sac.,  13  U.  S.  App.  597  (5th  Cu-.) ;  Locke,  J.,  1893. 

94.  Same.— Btownf  a  Admx.  v.  Grand  Trunk  By.  Co,,  22  U.  S.  App.  129  (6th 
Cir.);  Taft,  J.,  1894. 

96.  BBxne.— United  States  v.  Shajdeigh,  12  U.  S.  App.  26  (8th  Cir.);  Sanborn, 
J.,  1893. 

97.  No  Cause  of  Aotion. — ^Where  the  injuries  of  one  resulted  from  his 
own  act  for  which  the  railroad  was  not  at  all  responsible,  the  case  was 
properly  withdrawn  from  the  jury  and  a  verdict  directed  for  the  defendant. 
Tucker  v.  Baltimore  &  O,  B,  B,  Co,,  8  U.  S.  App.  491  (4th  Cir.) ;  Simonton, 
J.,  1894. 

98.  Opinion  as  to  Inferences  from  Facts.— The  court  may  express  its 
opinion  of  the  evidence  in  a  case  and  what  the  facts  tend  to  prove,  out  it  is 
error  for  a  6ourt  to  cliargethat  *' evidence  seems  to  prove  certain  facts, 
without  also  stating  that  what  the  evidence  proves  is  for  the  jury  to  deter- 
mine. While  the  legal  construction  of  papers  is  for  the  court,  it  is  for  the 
jury  to  determine  what  is  proved  by  facts  stated  in  papers  introduced  as 
evidence  of  the  facts  contained.  Anderson's  Administrator  v.  Avis; 
Ains  V.  Anderson^s  Administrator,  8  U.  S.  App.  618  (4th  Cir.);  Jackson,  J., 
1894. 

99.  When  Case  may  be  Withdrawn  firom  Jury.— A  case  should  not  be 
withdrawn  from  the  jurv  unless  the  conclusion  follows  as  a  matter  of  law, 
that  no  recovery  can  be  had  upon  any  view  which  can  properly  be  taken  of 
the  facts  which  the  evidence  tends  to  establish.  Texcu  ana  Pacific  By,  Co, 
V.  Cox,  145  U.  S.  593  ;  Fuller,  C.  J.,  1893. 

See  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Ellis,  54  F.  R.  481 ;  Alaska  Treadwell  Gold  Mining  Co.  v,  Whelan, 
<W  F.  R.  466  ;  Illinois  Cent.  Ry.  Co.  v.  Foley,  53  F,  R.  459  ;  Catlett  v.  Ry.  Co.,  67  Ark.  461 ;  Southern 
Pac.  Co.  V.  Burke,  60  F.  R.  705  ;  Zojpfl  v.  Postal  Tel.  Cable  Co.,  60  F.  R.  987 ;  Monroe  v.  British  & 
Foreign  Marine  Itas.  Co.,  53  F.  K.  776. 

100.  When  Evidence  is  Conolusive.— Though  questions  of  negUgence  and 
contributory  negligence  are,  ordinarily,  questions  of  fact  to  be  passed  upon 
by  the  jury,  vet,  when  the  undisj)uted  evidence  is  so  conclusive  that  the 
court  would  be  compelled  to  set  aside  a  verdict  returned  in  opposition  to  it, 
it  may  withdraw  the  case  from  the  consideration  of  the  jury,  and  direct  a 
verdict.  Elliott  v.  Chicago,  M,  <&St,  P.  By,  Co.,  150  U.  S.  245 ;  Brewer,  J., 
1893. 

Contributory  neeligenoe  of  pedestrians.  See  Blount  v.  Grand  Trunk  Ry.  Co.,  61  F.  R.  878 ; 
Baltimore  &  O.  R.  Co.  v.  Meyers,  63  F.  R.  874 ;  Goodlander  Mill  Co.  ▼.  Standard  Oil  Co.,  68  F.  R. 
401 ;  Northern  Pac.  Ry.  v.  Austin,  64  F.  R.  218  ;  Western  Union  Tel.  Co.  v.  Thorn,  64  F.  R.  292 ;  Kirt- 
lev  ▼.  Chicago,  M.  &  B.  P.  R.  Co.,  66  F.  R.  808 ;  Franklin  Bran.  Co.  t.  Phoonix  Aasar.  Co.,  66  F.  R. 
770. 

101.  Where  Conclusion  is  Matter  of  Law.— In  the  Federal  courts  a  case 
should  not  be  withdrawn  from  the  jury  unless  the  conclusion  follows  as  a 
matter  of  law  that  no  recovery  can  be  had  upon  any  view  which  can  be 

?roperly  taken  of  the  facts  which  the  evidence  tends  to  establish.    Anglin  v. 
'exas  db  Pac,  By,  Co.,  23  U.  S.  App.  62  (5th  Cir.);  Toulmin.  J.,  1894. 

102.  Satisfactory  Proof.— Where  a  trial  court  charged  the  jury  that  "it 
devolves  upon  him  who  alleges  fraud  to  show  the  same  by  satisfactory  proof," 
held,  no  error,  as  satisfactory  proof  means  such  evidence  as  in  amount  is 
adequate  to  justify  the  court  or  jury  in  adopting  the  conclusion  in  support 
of  which  it  is  adduced.  Walker  v.  Collins,  19  U.  S.  App.  807  (8th  Cir.); 
Caldwell,  J.,  1898. 


778  TRIAL,   III. 

108.  Upon  Weight  of  Evidence. — It  is  error  in  the  court  to  eaj  that  there 
is  an  entire  failure  of  proof  of  certain  facts  where  there  was  testimony  of 
a  positive  and  direct  character  on  both  sides,  but  where  that  on  one  side 
seemed  to  be  overcome  and  overborne  by  that  on  the  other.  In  such  a 
case,  the  question  is  for  the  jury.  Union  Pclc.  Ry.  Co.  v.  James,  12  U.  S. 
App.  482  (8th  Cir.) ;  Thayer,  J.,  1893. 

104.  When  Bequest  for,  must  be  Made.— A  defendant  cannot,  as  a  matter 
of  right,  request  a  ruling  that,  upon  tlie  evidence  introduced,  the  plaintiff 
is  not  entitled  to  recover,  except  at  the  close  of  the  whole  evidence  and  not 
merely  at  the  close  of  the  plaintiff's  evidence.  Columbia  6:  Paget  Sound  R, 
R.  Co.  V.  Hawthorne,  144  tj.  S.  202 ;  Gray,  J.,  1892. 

105.  Bequest  for  Peremptory  Instructions.— In  order  to  enable  the  Cir- 
cuit Court  of  Appeals  to  determine  whether  the  evidence  given  was  suffi- 
cient to  warrant  the  verdict  found,  the  appellant  must  have  requested  the 
trial  judge  to  direct  the  jury  peremptoniy  to  find  in  his  favor.  City  of 
Lincoln  v.  Sun  Vapor  Light  Co.,  19  U.  S.  App.  431  (8th  Cir.) ;  SA^BOR^^  J., 
1894. 

See  Travellers*  Ins.  Co.  v.  MeUck,65  F.  R.  183. 

106.  Beftisal  to  Direct— When  Proper.— If  there  is  any  evidence  to  sup- 
port a  verdict,  so  that  a  verdict  if  returned  for  that  party  would  not  he  set 
aside,  a  request  to  direct  a  verdict  against  that  pjarty  is  properly  denied  ; 
and  where  a  iNuty  acquiesces  in  the  refusal  of  the  judge  to  direct  a  verdict 
and  takes  no  exception,  the  appellate  court  will  not  reverse  a  judgment  found 
against  him.  New  York  ana  Texas  Steamship  Co.  v.  Anderson,  1 U.  S.  App. 
176  (2d  Cir.) ;  Per  Cur.,  1892. 

107.  Befusal  not  Beviewable. — When  there  is  any  evidence  whatever  to 
go  to  the  jury  upon  an  issue  of  fact,  the  refusal  of  the  trial  court  to  instruct 
the  jury  to  return  a  verdict  for  the  party  asking  the  instructions  is  not 
reviewable.  The  appellate  court  has  no  concern  with  questions  of  fact  or 
the  weight  to  be  given  to  evidence.  Singer  Mfg.  Co.  v.  BrQl,  7  U.  S.  App. 
601 ;  GusERT,  J.,  1898. 

108.  BeAisal — ^How  Waived. — A  party  who,  after  denial  of  a  motion  to  direct 
a  verdict,  introduces  evidence,  thereby  waives  any  objection  to  the  denial  of 
the  motion.  Oermanlns.  Co.  of  Freeport,  111.,  v.  iYeaerick,  19  XJ.  S.  App.  24 
(8th  Cir.);  Caldwell,  J.,  1893. 

109.  Beftisal  to  Charge— How  Waived.— An  assignment  of  error  because 

the  trial  court  refused,  at  the  close  of  the  plaintiff's  testimony,  to  instmct 

the  jury  to  find  a  verdict  for  the  defendant,  is  waived  by  the  defendant  by 

introducing  testimony.    Southern  Pacific  Co.  v.  Hamilton,  7  U.  S.  App.  6Si6 

(9th  Cir.);  McKenna,  J.,  1893. 

If  the  evidence  offered  by  the  plaintiiT  fails  to  warrant  a  verdict  for  him,  it  is  the  duty  of  the 
court  so  to  instruct  the  Jury.    Southern  Pacific  Co.  v.  Johnson,  64  F.  R.  957. 

111.  Same.— vBTttn*  Bros.  Fruit  Packing  Co.  v.  Cassidy,  7  U.  S.  App.  434  (9th 
Cir.) ;  Knowles,  J.,  1892. 

112.  When  Exception  to,  is  not  Available. — Notwithstanding  the  ruling 
of  the  trial  judge  may  proceed  upon  an  erroneous  view  of  the  law,  the  except 
tion  taken  by  a  party  is  not  available  if,  upon  any  view  of  the  facts,  he  is  not 
entitled  to  recover.  Escchxinge  Bank  v.  Hubbard,  26  U.  S.  App.  133  (2d  Cir. ) ; 
Wallace,  J.,  1894. 

118.  When  Improper. — It  is  not  the  province  of  the  court  to  instruct  the  jury 
to  render  a  verdict  in  the  plaintiff's  favor,  and  if  it  does  so  it  usurps  the  prov- 
ince of  the  jurv  by  determining  the  proper  inference  to  be  drawn  from  the 
evidence,  and  by  deciding  on  which  side  lay  the  preponderance  of  proof. 
Bamberger  v.  Schoolfield,  160  U.  S.  149 ;  White,  J.,  1895. 

114,  When  Court  may  Instruct  Jury  Peremptorily.— In  the  Federal 
courts  the  trial  court  should  instruct  the  jury  peremptorily  in  favor  of  a 
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party  when,  if  the  case  had  been  submitted  to  the  jury  without  a  peremptory 
instruction,  and  a  jury  had  found  a  verdict  agamst  that  partv,  the  court 
would  properly  have  set  aside  the  verdict.  Home's  AdministraiTnx  v.  Ham- 
mond do,,  83  U.  S.  App.  862  (1st  Cir.) ;  Putnam,  J.,  1895. 

115.  When  Verdict  may  be  Directed. — ^A  United  States  court  can  direct 
a  verdict  for  either  party,  where  it  would  be  its  duty  to  set  aside  a  verdict 
rendered  for  the  other  side.  Monroe  v.  British  db  Foreign  Marine  Ins,Co.^  L, ; 
Monroe  v.  Union  Marine  Ins,  Co.,  L.,  5  U.  S.  App.  179  (1st  Cir);  Putnam,  J., 
1892. 

See  Oowen  ▼.  Harley,  56  F.  R.  960 ;  City  of  Minneapolis  v.  Lundin,  68  F.  R.  689. 

116.  When  Plaintiff  has  not  Made  out  his  Case.— The  court  mav  in- 
struct a  jury  to  find  a  verdict  for  the  defendant  when  the  plaintiff  has  failed 
to  make  out  his  case.  Deavers  v.  Spencer ^  25  U.  S.  App.  411  (4th  Cir) ; 
SiMONTON,  J.,  1895. 

IV.  QUESTIONS  FOR  THE  COURT,  117-124. 

117.  Must  not  Influence  Jury  as  to  Facts.— A  judge  in  a  criminal  case 
may  sum  up  the  facts  to  the  jury  and  express  an  opinion  upon  them,  but  he 
should  clearly  separate  the  law  from  the  facts,  leaving  the  latter  to  the  jury. 
He  must  not  express  his  indignation  in  terms  inconsistent  with  a  due  regard 
to  the  right  ana  duty  of  the  jury  to  exercise  a  free  and  independent  judg- 
ment.   Starr  v.  U,  -§.,  153  U.  S.  614 ;  Fuller,  C.  J.,  1884. 

Simple  expression  of  a  personal  opinion  by  a  Jud}?e  of  a  United  States  court  in  charging  the 
jury  that  a  certain  act  was,  under  the  circumstancen,  negligence,  is  not  ground  for  reversal,  when 
the  portion  of  the  charge  immediately  preceding  left  to  the  Jury  the  question  of  negligence  in 
such  act.    Chicago,  R.  1.  &  P.  Ry.  Co.  y.  Stahley,  OS  F.  R.  867. 

118.  As  to  Sufficienqy  of  Evidence.— It  is  within  the  province  of  the  trial 
court,  before  the  evidence  is  left  to  the  jury,  to  determine  whether  there  is 
sufficient  evidence  on  which  the  iurv  can  properly  find  a  verdict  for  the 
party  producing  it,  and  on  whom  the  burden  of  proof  rests.  Southern  Pax:, 
Co,  V.  Hamilton,  7  U.  S.  App.  626  (9th  Cir.);  McKenna,  J.,  1898. 

See  Southern  Fac.  Co.  r.  Johnson,  04  F.  R.  967. 

119.  Instruotions  to  Jury,  when  Equivalent  to  Finding  of  Facts.— 
When  each  party  asks  the  court  to  instruct  a  verdict  in  his  favor,  it  is 
equivalent  to  a  request  for  a  finding  of  facts,  and  if  the  court  directs  the  jury 
to  find  a  verdict  for  one  of  them,  both  are  concluded  on  the  finding  of  facts ; 

\but  such  a  request  is  not  equivalent  to  the  submission  of  thecase  to  the  court 
without  the  intervention  of  a  junr,  within  Rev.  Stat.,  §§  649, 700.  BeutteU  v. 
Magone,  157  U.  S.  154 ;  White,  J.,  1895. 

120.  May  Construe  Instruments.  —It  is  the  province  of  the  trial  judge  to  con- 
strue mstnunents  introduced  in  evidence  and  to  instruct  the  jury  as  to  their 
legal  effect,  but  the  probative  force  of  recitals  in  ancient  instruments  is  a 
question  for  the  jury.  Florida  Southern  R.  Co,  v.  Loving,  2  U.  S.  App.  810 
(5th Cir.);  McCtoRMiCK,  J.,  1893. 

121.  Existence  and  Interpretation  of  Contracts.— Wheat  dealers  con- 
tracted with  bankers  to  consign  to  them  wheat  which  they  should  deliver  to 
a  milling  company  only  on  receiving  payment.  Certain  cars  of  wheat  came 
into  the  possession  of  the  milling  company  without  being  paid  for.  Under  a 
charge  that  the  bankers  were  not  liable  unless  tibey  authorized  the  railroad 
company  to  deliver  to  the  milling  company,  the  jury  found  for  the  bankers. 
Held,  the  charge  was  correct.  The  existence  as  well  as  the  interpretation 
of  a  contract  alleged  to  arise  from  commercial  correspondence  is  a  question 
for  the  court.  Scanlan  v.  Hodges,  10  U.  S.  App.  852  (8th  Cir.);  Caldwell, 
J.,  1892. 

122.  Undisputed  Facts  Make  the  Question  for  the  Court.— -When  a 
question  of  fact  is  not  disputed  the  court  will  not  give  it  to  the  jury,  but 
will  lay  down  the  law  applicable  to  the  state  of  facts.  Northern  Pacific  R, 
R,  Co,  V.  Austin,  24  U.  S.  App.  337  (7th  Cir.) ;  Jenkins,  J.,  1894. 

128.  When  the  Question  of  Negligence  is  for  the  Cburt.—The  question 
of  negligence  is  one  of  law  for  the  court,  only  when  the  facts  are  such  that 
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all  reasonable  men  must  draw  the  same  conclusion  from  them ;  or  in  other 

words,  a  case  should  not  be  withdrawn  from  the  jury  unless  the  conclusion  \ 

follows  as  a  matter  of  law  that  no  recovery  can  be  liad  upon  any  view  which 

can  be  properly  taken  of  the  facts  the  evidence  tends  to  establisli.    Gardner 

V.  Michigan  C,  R.  Co.,  150  U.  S.  349 ;  Fuller,  C.  J.,  1893. 

124.  Where  Jury  is  Waived.— Where  parties  to  an  action  in  a  U.  S.  circuit 
court  stipulate  in  wanting  to  waive  a  jury  trial  under  ^  649  of  the  Rev.  Stat., 
the  decision  of  such  court  on  questions  of  fact  cannot  be  reviewed  on  appeal. 
The  appellate  court  can  decide  only  w^hether  the  finding  of  the  Circuit  Court 
is  adequate  to  support  the  judgment.  Thatcher  v.  Gottlid},  19  U.  S.  App. 
469  (8th  Cir.) ;  Thayer,  J„  1894. 

V.  QUESTIONS  FOR  THE  JURY,  125-133.  ^ 

125.  Facts  are  for  the  Jury.— Where  the  defence,  in  a  case  of  homicide,  is 
iustification  or  excuse  or  action  in  hot  blood,  the  question  is  one  of  fact  to 
L)e  passed  upon  by  the  jury  in  view  of  all  the  circumstances  developed  by  the 
evidence,  uninfluenced  by  metaphysics  considerations  proceeding  from  the 
court.  Allen  v.  U,  8.,  150  U.  S.  651 ;  Fuller,  C.  J.  (Brewer,  Brown,  JJ., 
Dist.),  1898. 

126.  Facts  and  Inferences  for  the  Jury.— Whether  a  railroad  train  consist- 
ing of  an  unknovtm  number  of  cars,  gomg  at  an  unknown  speed,  could  have 
stopped  in  600  feet  is  a  question  for  the  jury ;  and  the  fact  that  tlie  party  ivho 
had  it  in  his  power  to  produce  evidence  showing  the  fact  did  not  do  so,  creates 
a  .presumption  that  such  evidence  would  haVe  been  against  that  party. 
Oulf,  Colorado  <Sb  S.  F,  Ry,  Co,  v.  EIUh,  10  U.  S.  App.  640  (8th  Cir.) ;  Cald- 
well, J.,  1893. 

See  Travellers'  Ins.  Co.  v.  Melick,  66  F.  R.  181, 18S ;  LaClede  F.  B.  Mtg.  Co.  v.  Hartford  S.  B. 
Iiiap.  &  Ins.  Co.,  60  F.  R.  308. 

127.  If  any  Evidence,  Question  for  Jury.— Where  there  is  any  evi- 
dence whatever  to  go  to  the  jury  upon  an  issue  of  fact,  the  refusal  of  the 
trial  court  to  instruct  the  jury  to  rettun  a  verdict  for  one  party  is  not  re- 
viewable in  this  court.  Upon  writ  of  error  the  Federal  courts  are  confined 
to  the  consideration  of  exceptions  to  the  evidence  and  to  the  instructions 
given  to  the  jury  or  refused,  and  have  no  concern  with  questions  of  fact  or 
with  the  weight  to  be  given  to  the  evidence  that  was  properly  admitted. 
Sinffcr  Mfg,  Co,  v.  Brill,  7  U.  S.  App.  601  (9th  Cir.) ;  Gilbert,  J.,  1893. 

128.  Conflict  of  Evidence.— Where  there  is  a  conflict  of  evidence  so  that 
reasonable  men  might  disagree,  the  question  should  be  submitted  to  the  jury, 
and  a  verdict  sliould  not  be  set  aside  if  there  was  any  evidence  fairly  tending 
to  support  it.  Union  Pac.  Ry,  Co,  v.  Jarvi,  10  U.  S.  App.  439  (8th  Cir.) ; 
Sanborn,  J.,  1892. 

A  verdict  cannot  be  set  SpSide  If  there  is  any  evidence  fairly  tending  to  support  it,  Eddy  et 
al.  V.  £vans,  58  F.  R.  151.  When  there  is  a  conflict  of  evidence  the  case  must  be  submitted  to  tlie 
lury.  64  F.  K.  406.  It  is  only  when  all  reasonable  men  must  reach  the  same  conclusion  that  a 
Judg:ecan  withdraw  a  case  from  the  jury.    Tii^vellers'  Ins.  Co.  v.  Melick,  65  F.  R.  181. 

129.  Question  of  Negligence  for  Jury. — In  an  action  against  a  railroad  for 
damages,  the  question  was  whether  plaintiff  has  used  the  ordinary  care  and 
diligence  that  a  prudent  man,  imder  similar  circumstances,  would  have 
exercised.  It  was  held  that  the  evidence  was  not  such  as  to  compel  all  rea- 
sonable men  to  conclude  that  plaintiff  did  not  use  due  care,  nor  such  as  to 
justify  instruction  that  judgment  should  be  given  for  the  railroad.  The 
questions  of  negligence  and  contributory  negligence  are  properly  left  to  the 
jury.  Northern  Pac.  Ry,  Co.  v.  Peterson,  12  U.  S.  App.  254  (8th  Cir.) ;  San- 
born, J.,  1898. 

It  is  only  when  the  facts  are  undisputed,  or  are  such  that  reasonable  men  can  draw  but  one 
conclusion  from  them  J^liat  the  question  of  negligence  Is  rightly  considered  one  of  law  for  the 
court.    Southern  Pac.  Ky.  Co.  v.  Johnson,  64  F.  K.  957. 

130.  Negligence  is  for  Jury.— Where  there  is  testimony  tending  to  show 
that  a  person  has  attempted  to  leave  a  train  at  a  station,  pursuant  to  the 
order  of  the  conductor,  and  while  train  was  moving,  and  in  so  doing  was  in- 
jured, it  should  be  left  to  the  jury  to  say  in  the  light  of  all  the  circum- 
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stances  whether  such  attempt  was  justifiable,  and  whether  plaintiff  used 
ordinary  care.  It  is  not  a  universal  rule  that  one  leaving  a  moving  train  is 
guilty  of  negligence.  Northern  Pac,  Ry,  Co.  v.  Egdana^  12  U.  S.  App.  271 
(8tli  Cir.);  Thayer,  J.,  1893. 

181.  Reasonable  Time. — Where  the  question  of  reasonable  time  is  one  affect- 
ed bv  many  different  circumstances  witli  respect  to  which  no  definite  rule  of 
law  has  been  laid  down,  nor  could  be  laid  down,  it  is  a  question  for  the  jury. 
It  is  a  question  for  the  court  when,  by  a  series  of  decisions  on  the  same  data, 
it  has  been  rendered  certain.  Accordingly,  it  is  a  question  for  the  jury  to 
determine  whether  an  insurance  company  which,  after  making  a  request  for 
a  joint  appraisal,  seventeen  davs  thereafter  requests  a  separate  appraisal. 
to  which  the  insured  was  entitled  under  his  policy,  has  done  so  within  a  reason- 
able time.  Hdd^  that  under  the  circumstances  it  was  error  to  direct  a  verdict 
for  the  defendant.  Hamilton' a  Executors  v.  Phoenix  Ins,  Co.,  22  U.  S.  App. 
164  (6th  Cir.) ;  Tapt,  J.,  1894. 

182.  Self-defenoe  is  a  Question  for  the  Jury.— Wliat  is  or  what  is  not  an 
overt  demonstration  of  violence  sufficient  to  justify  a  resistance  which  ends 
in  the  death  of  the  partv  making  the  demonstration  varies  with  the  circum- 
stances, and  it  is  for  the  jury,  and  not  for  the  judge,  passing  upon  the 
weight  and  effect  of  the  evidence,  to  determine  whether  the  circumstances 
justified  instant  action  because  of  reasonable  apprehension  of  danger.  AUi- 
aan  v.  U.  S.,  160  U.  S.  203 ;  Fuller,  C.  J.,  1895. 

188.  Partition— A  Question  for  the  Jury.— Where,  in  an  action  of  eject- 
ment, the  defendant  claims  under  a  parol  partition,  the  questions  whether 
there  was  such  partition,  and  whether  it  was  equal,  are  for  the  jury.  Berry 
V.  SeaweU,  31  U.  S.  App.  30  (6th  Cir.) ;  Taft,  J.,  1895. 

VI.  VERDICT  AND  FINDINGS,  184-142. 

184.  Specific  Finding. — A  single  finding  as  to  the  value  of  a  pile-driver  and 
its  equipment  is  a  sufficient  setting  forth  of  each  article  and  its  value,  under 
section  7  of  the  act  of  March  3,  18^7,  c.  359 ;  and  in  any  case,  as  no  request 
was  made  to  the  trial  judge  for  a  more  specific  finding,  it  cannot  be  objected 
to  in  an  appellate  court.  U,  S,  v.  Yvkera,  23  U.  S.  App.  292  (5th  Cir.) ;  Par- 
dee, J.,  1894. 

185.  Error  as  to  One  Issue. — A  general  verdict  cannot  be  upheld  where 
several  issues  are  tried,  and  upon  any  one  of  them  error  is  committed  in  the 
admission  or  rejection  of  evidence,  or  in  the  charge  of  the  court.  St.  Louis, 
Iron  Mt,  <fc  So,  Ry.  Co.  v.  Needham,  27  U.  S.  App.  227  (8th  Cir.);  Sanborn, 
J.,  1894. 

186.  Finding  of  Lesser  Crime  than  is  Charged.— Section  1035  of  the  Re- 
vised Statutes  providing  that  '*  in  all  criminal  causes  the  defendant  may  be 
found  guilty  of  any  offence  the  commission  of  which  is  necessarily  included 
'in  that  with  which  he  is  charged,'"  authorizes  the  jury  to  find  the  defendant 
l^ilty  of  a  less  offence  than  the  one  charged  only  when  the  evidence  justifies 
it.  Sparf  and  Hansen  v.  U.  S.,  156  U.  S.  51 ;  Harlan,  J.  (Gray,  Shiras, 
JJ.,  Dist.),  1895. 

187.  Two  Possible  Constructions.—If  the  findings  are  fairly  susceptible  of 
two  constructions,  the  one  upholding  and  the  other  overthrowing  the  ^n- 
eral  verdict,  the  former  will  Im«  accepted  &h  the  true  construotion.  Larkin  v. 
Upton,  144  U.  S.  19 ;  Brewer,  J.,  1892. 

See  Warner  v.  U.  S.,  8  Utah,  4S1. 

188.  Special  Finding--§  700  Rev.  Stat.— The  special  finding  referred  to  in 
section  700  of  the  Revised  Statutes  is  not  a  report  of  the  evidence,  but  it  must 
be,  like  the  special  verdict  of  a  jury,  a  finding  of  the  ultimate  facts  which 
the  evidence  establishes.  Mercantile  Trust  Co,  v.  Wood,  19  U.  S.  App.  667 
(8th  Cir.);  Sanborn,  J.,  1894. 

189.  Judgment  Non  Obstante  Veredicto.— A  judgment  7um  obstante  vere- 
dicto is  a  judgment  in  favor  of  the  plaintiff,  notwithstanding  the  verdict  was 
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found  for  the  defendant.  Such  a  judgment  can  be  given  only  upon  motion 
by  plaintiff.  German  Ins.  Co,  v.  Frederick,  19  U.  S.  App.  24  (8th  Cir.); 
Caldwell,  J.,  1893. 

140.  Cannot  be  Entered  for  Defendant  on  Account  of  Plaintiff's 
Laches— Where  no  such  Facts  are  Found.— A  case  was  tried  by  the 
court  without  a  jury,  under  a  written  stipulation  of  the  parties,  pursuant  to 
sections  649  and  700  of  the  Revised  Statutes.  The  Circuit  Court  first  found 
facts  entitling  plaintiff  to  a  judgment,  and  thereafter  found  that  plain tiff*s 
right  of  action  was  barred  by  laches.  As  no  facts  were  found  sufficient  to 
justify  the  last  conclusion,  its  judgment  was  reversed.  Newbegin  v.  Newton 
Nat.  Bk,  of  N,  iC.,  27  U.  S.  App.  712  (8th  Cir.) ;  Pee  Cub.,  1895. 

141.  Will  be  Beversed  although  Peremptory  Instruction  was  not 
Asked. — ^Where  the  defendant*8  request,  in  an  action  for  negligence,  to  a 
charge  that  the  plaintiff  was  guilty  of  contributory  negligence,  was  properlj 
refused,  if  the  exception  to  such  charge  brings  up  all  the  evidence  on  wnt 
of  error,  and  it  appears  that  the  defendant  was  not  negligent,  judgment 
against  him  will  be  revei*sed,  although  he  failed  to  ask  the  trial  court  for  a 
peremptory  instruction  upon  the  whole  evidence.  Texas  &  Pac.  JRy,  Co.  v. 
^tton,  23  U.  S.  App.  319  (5th  Cir.) ;  McCoRMiCK,  J.  (TOULION,  jT,  Dist.), 

«     1694. 

142.  Cannot  be  Upheld  where  Error  was  in  One  of  the  Qrounds  for 
Makinjg  Same. — A  general  verdict  cannot  be  upheld  where  several  issues 
were  tried,  upon  any  one  of  which  error  was  committed  in  the  admission  or 
rejection  of  evidence,  or  in  the  charge  of  the  court,  since  the  jury  may 
have  founded  their  evidence  upon  the  issues  in  regard  to  which  the  error 
was  committed.  Cressii'dl  Ranch  A  Cattle  Co.,  Ltd.,  v.  Martindaie,  27  U.  S. 
App.  277  (8th  Cir.);  Sanborn,  J.,  1894. 

TBOVEB,  2. 

1.  Non-delivery  is  not  Conversion. — Where  a  vessel  twice  lands  at  a 
private  wharf  on  successive  days,  but  fails  to  deliver  goods  because  no  one 
is  at  the  wharf  to  receive  the  goods,  a  suit  in  admiralty  for  a  conversion  of 
the  goods,  brought  on  the  second  day,  will  not  lie.  The  Hattie  PtUmer,  35 
U.  S.  App.  369  (2d  Cir.);  Per  Cur.,  1895. 

2.  When  Conversion  of  Check  and  not  of  G-oods  is  proper  Bemedy. 

— ^Where  champagne  is  in  a  bonded  warehouse  under  a  single  Dond,  and  has 
been  withdrawn  on  forged  orders,  but  afterwards  the  owner  sends  a  check 
to  pay  the  duty,  supposing  the  champagne  still  there,  and  this  check  is 
accepted  in  payment  of  duties  for  other  parties,  the  remedy  is  an  action 
for  conversion  of  the  check  and  not  for  conversion  of  the  champagne. 
Hendricks  v,  Schmidty  a5  U.  S.  App.  103  (2d  Cir.);  Brown,  J.,  1895. 

TRUSTS,  24. 

See  also  :  Banks  and  Banking,  4. 
Corporations,  32-33. 

I    CREATION  1—6 

II.  RESULTING  AND  CONSTRUCTIVE  TRUSTS,  7-11. 
m.  TRUST  ESTATE,  12. 
IV.  TRUSTEE'S  POWERS  AND  LIABILITIES,  12-24. 

I.  CREATION,  1-6. 

1.  What  is  a  Declaration  of  Tnist. — M.  subscribed  to  the  capital  stock 
of  a  company  about  to  be  formed  a  large  sum  on  his  own  account,  and 
$60,000  as  tnistee.  B.,  who  was  cestui  que  trust,  asked  him  to  acknowledge 
that  he  held  it  in  trust  for  S. ,  who  had  purchased  it  from  B.,  which  M.  did 
in  writing  in  1869.  In  1875  S.  commenced  an  action  at  law  against  M.  in  a 
state  court  of  Massachusetts  to  recover  on  an  alleged  contract  by  M.  to  invest 
for  S.  $45,000,  then  in  M.'s  hands,  in  the  stock  of  that  association,  and  such 
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prooeedings  were  had  that  it  was  finally  determined  there  that  no  such  con- 
tract as  charged  existed,  or,  if  it  existed,  was  broken.  Subsequently  facts 
were  disclosea  which  showed  a  breach  of  trust  by  M.  His  administrator  and 
administratrix  filed  this  bill.  Held,  that  the  i)aper  given  by  M.  to  8.  in  1809 
was  an  absolute  and  unqualified  declaration  of  trust  for  the  amount  of  the 
subscription  as  far  as  it  had  been  paid.  McComb  v.  Jfyink ;  FriiUc  v.  Mc- 
Comb,  149  (J.  S.  App.  61^  ;  Brewer,  J.,  1893. 

2.  Intention  of  the  Cestuis  to  Take  the  Trust  Property  must  be 
Clearly  Shown. — ^The  acts  sliowing  an  intention  by  cestuts  que  trustent  to 
take  the  property  in  its  then  condition,  and  to  hold  it  as  tenants  in  common, 
must  be  unequivocal,  and  must  be  concurred  in  by  all  the  parties  interested. 
Potter  V.  Couch;  Hale  v.  Couch;  Johnson  v.  Couch;  Couch  v.  Couch,  141 
U.  S.  296 ;  Gray,  J.,  1891. 

3.  When  a  Party  will  be  Declared  a  Trustee.  —The  Omaha  Company 
wrongfully  securing  a  legislative  forfeiture  of  a  land  grant  to  the  Portage 
Company,  besides  a  new  grant  of  land  to  itself,  was  held  a  trustee  of  the 
property  for  the  benefit  of  a  contractor  who  had  done  work  of  construction 
for  the  Porta^  Company,  and  who  could  not  enforce  his  judgment  against 
that  company,  and  equity  will  enforce  such  a  judgment  against  the  Omaha 
Company.  Angle  v.  Chicago,  St.  Paul,  Minn,  ct  OmcJia  Ry,  Co,,  151  U.  S.  1 ; 
Brewer,  J.  (Harlan,  J.,  Dist.),  1894. 

4.  Land  must  Come  into  Possession  before  Charged  with  a  Trust.— 

Suit  was  brought  by  one  alleging  that  he  was  trustee  for  certain  third  persons, 
virtually  to  determine  the  title  to  land  in  the  possession  of  defendants. 
HM,,  that  until  the  land  should  come  into  his  control  it  could  in  no  way  be 
considered  as  a  trust  estate.  Knevals  v.  Florida  Central  dt  Peninmlar  R,  Co. , 
23  U.  S.  App.  549  (5th  Cir.);  Locke,  J.,  1894. 

5.  What  is  a  Spendthrift  Trust.—Where  property  is  devised  in  trust  for 
testator's  son  and  his  family,  the  profits  to  be  applied  to  the  extent  the 
trustee  sees  fit,  judgment  creditors  cannot  reach  the  property  or  its  income. 
HamuCs  Executor  v.  Raynolds,  16  U.  S.  App.  679  (6th  Cir.);  Lurton,  J., 
1893. 

6.  Columbian  Exposition  was  not  a  Charitable  Trust.— The  appropria- 
tion by  Congress  of  souvenir  half  dollars  to  the  World's  Columbian  Exposi- 
tion to  be  paid  on  proof  of  work  done  and  of  ability  satisfactorily  to  com- 

glete  the  undertakmg,  and  on  condition  that  the  exposition  be  closed  on 
unday,  does  not  make  the  holding  the  coins  on  such  condition  a  charitable 
trust,  a  violation  of  the  condition  of  which  will  be  enjoined.  WorUiFs  Co- 
lumbian Exposition  Case,  18  U.  S.  App.  42  (7th  Cir.);  Fuller,  C.  J.,  1898. 

n.  RESULTING  AND  CONSTRUCTIVE  TRUSTS,  7-11. 

7.  Buying  with  Money  of  Another,  Taking  Title  in  One's  own  Name. 
— ^When  one  party  purchases  real  estate  with  the  money  of  another  party, 
and  takes  title  in  his  own  name,  he  is  a  trustee  of  the  property  for  the  other 
party,  and  if  he  conveys  the  property  to  that  other,  such  conveyance  is  good 
as  against  his  creditors.  Gamer  v.  Second  Nat,  Bk.  of  Providence,  151  U.  S. 
420;  Harlan,  J.,  1894. 

8.  Created  by  Artifice  or  Concealment.— If  one  obtains  the  title  to  land 
by  artifice  or  concealment,  equity  will  impress  upon  the  land  in  liis  hands  a 
trust  in  favor  of  the  party  justly  entitled  thereto,  and  will  order  the  trust 
executed  by  a  conveyance.  Felix  v.  Patrick,  145  U.  S.  317 ;  Brown,  J. 
(Fdeld,  J.,  Dist.),  1892. 

9.  Agreement  to  Beconyey  upon  Condition.— Where  B.,  a  member  of 
a  firm,  transferred  to  P.,  a  creditor,  two  acceptances  secured  by  a  trust 
deed,  on  an  agreement  that,  on  a  foreclosure  of  the  trust  deed  if  P.  should 

Surchase  the  property,  he  would  convey  the  same  to  B.  on  payment  of  the 
ebt,  a  tiTist  is,  upon  such  purchase,  created  in  favor  of  B.     Peeler* s  Admx. 
V.  Ijnthrop,  a  U.  S.  App.  40  {5th  Cir.);  Pardee,  J.,  1891. 
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10.  Agreement  to  Invest  Money.— Sending  money  to  a  trustee  to  be  lent  by 
him  at  interest  for  the  beneficiary,  with  instructions  to  reinvest  the  interest 
in  the  same  way,  to  which  trustee  agreed,  constitutes  a  trust.  DiUman  v. 
Hastings,  144  U.  8.  186 ;  Fullee,  C.  J.,  1892. 

11.  One  Buying  for  Another  with  his  own  Money  is  not  Trustee.— 

One  who  buys  shares  of  stock  with  his  own  money  does  not  become  trustee 
for  another,  though  he  tells  him  that  the  purchase  is  made  for  his  benefit, 
and  expects  to  be  reimbursed  by  him.  Levi  v.  Evans ;  Levi  y.  Sitberling ; 
Levi  V.  Wild,  18  U.  S.  App.  293  (7th  Cir.);  Baker,  J.,  1898. 

III.  TRUST  ESTATE,  12. 

12.  Equitable  Interest  Cannot  be  Charged  for  Certain  Debts— minois. 

— An  equitable  interest  ci*eated  in  good  faith  by  some  person  other  than  the 
beneficiary,  which  cannot  be  taken  on  execution  at  law,  cannot  be  charged 
for  the  debts  of  the  beneficiary  under  Kurd's  Rev.  Stat.  (Illinois),  c.  22,  §49. 
Potter  V.  Couch ;  Hale  v.  Couch ;  Johnson  y.  Couch ;  Couch  v.  Couch,  141  U.  S. 
296;  Gray,  J..  1891. 

The  interest  of  the  cestui  g^ie  trust  In  the  incoixies  impressed  with  the  trust  is  liable  for  the 
payment  of  his  debts  In  the  absence  of  some  positive  provision  of  law  exempting  it  from  such 
naoility,  or  of  a  clearly  expressed  intention  on  the  part  of  the  creator  of  the  trust  that  the  fund 
should  not  be  made  liable.    Kaynolds  v.  Hanna,  66  F.  R.  788. 

IV.  TRUSTEE'S  POWERS  AND  LIABILITIES,  ia-24. 

18.  Expenses  Allowed  Trustee.— The  trustee  is  entitled  to  all  reasonable 
expenses  in  carrying  out  the  directions  of  the  trust,  and  in  the  absence  of 
any  such  directions  all  expenses  reasonably  necessary  for  the  security,  pro- 
tection, and  preservation  of  the  trust  property,  as  well  as  for  the  prevention 
of  a  failure  of  the  trust,  will  be  allowed.  Gisoom  v.  Charter  Oak  Life  Ins, 
Co,,  142  U.  S,  326  ;  Brewer,  J.,  1892. 

14.  Wife's  Interest  as  Cestui  Forfeited  by  Adultery.— A  husband  and 
father  bought  a  piece  of  land  for  his  family.  The  deed  was  taken  in  his 
name  as  trustee  for  his  wife  and  children  ;  the  purchase  money  was  paid  by 
him.  Improvements  were  made  upon  the  land,  and  it  became  the  home- 
stead of  his  family.  The  wife  afterwards  eloped  and  lived  in  adulterous 
relations  with  a  lover.  The  husband  filed  a  suit  for  divorce,  and  to  obtain  a 
declaration  that  the  wife's  interest  as  cestui  aue  trust  ceased,  owing  to  her  no 
longer  being  a  member  of  the  family.  Held,  that  the  wife's  interest  was 
forfeited,  and  that  the  husband  could  convev  good  title  to  the  land  there- 
after.   Reynolds  v.  Watkins,  22  U.  S.  App.  83  (6th  Cir.);  Lurton,  J.,  18»4. 

15.  Exercise  of  Power  by  Trustee  to  Prejudice  of  Principal.— The 

complainant  and  the  other  shareholders  co-operating  with  the  corporation, 
a  bridge  company,  placed  their  shares  of  stock  under  the  control  of  the 
defendants,  also  stockholders  therein,  with  power  to  dispose  of  them  as  a 
consideration  or  in  part  consideration  for  the  construction  of  a  bridge.  The 
defendants  concluded  a  contract  with  a  construction  company  by  which  the 
latter  was  to  build  the  bridge  in  consideration  of  a  specified  amount  in  first 
mortgage  bonds  and  the  whole  of  the  subscribed  stock  of  the  bridge  com- 
pany (to  be  deemed  paid  up).  It  was  further  stipulated  that  the  construc- 
tion company  should  return  to  the  defendants  $200,000  of  the  paid-up  stock 
of  the  bridge  company  for  their  personal  services.  Contemporary  with  and 
as  a  part  of  such  contract  the  defendants  personally  undertook  to  secure  the 
land  for  the  approaches  to  the  bridge  for  the  sum  of  |300.000  (the  whole  of 
the  consideration  of  their  bargain),  and  $600,000  of  the  stock  of  the  bridge 
company  as  profit.  The  defendants  divided  with  the  complainant  the 
$200,000  of  stock  by  giving  him  8  per  cent,  thereof  under  a  prior  equitable 
assignment  to  him  of  one-eighth  of  their  interest  in  such  bridge  company. 
Held,  that  the  defendants  were  charged  by  the  agreement  with  the  stock- 
holders with  a  trust  not  only  in  behalf  of  the  corporation,  but  of  each  stock- 
>iolder  as  well  who  had  placed  his  stock  at  their  disposal  for  the  purpose  of 
effecting  the  common  object,  and  that  the  complainant  was  tlierefoTe  en- 
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titled  to  an  assignment  by  the  defendants  of  eight  per  cent,  of  the  $600,000 
worth  of  stock.  WiUiamaon  v.  Krohn,  31 XJ.  S.  App.  926  (6th  Cir. ) ;  Severens, 
J.,  1895. 

16.  Trustee  lAwftilly  Purchased  the  Trust  Property.— Two  partners 
owned  real  estate  in  common,  some  of  which  was  used  in  the  partnership 
business.  One  died  making  the  other  by  his  will  a  trustee  for  the  testator^ 
children,  with  {>ower  of  sale  of  all  the  real  estate,  and  directing  that  the 
business  be  carried  on.  After  some  time  the  trustee  sold  the  real  estate  at 
auction,  and  bought  portions  of  it  in  through  a  third  person,  and  accounted 
for  the  half  of  the  net  proceeds.  This  transaction  was  open,  and  was  known 
to  all  the  cestuis  que  trustent,  and  was  objected  to  by  none  of  them.  Heldf 
that  there  was  nothing  in  all  this  to  indicate  fraud.  Hammond  v.  Hopkins^ 
148  U.  S.  224;  Fuller,  C.  J.,  1892. 

17.  Purchase  by  Trustee  of  Trust  Property  is  Voidable.— A  purchase 
by  a  trustee  of  trust  property  for  his  own  benefit  is  not  absolutely  void,  but 
voidable ;  and  it  may  be  confirmed  by  the  parties  interested,  either  directly 
or  by  long  acx^uiescence,  or  by  the  absence  of  an  election  to  avoid  the  con- 
veyance within  a  reasonable  time  after  the  facts  come  to  the  knowledge  of 
the  cestui  que  trust.    Same  Case. 

See  Naddo  v.  Bardon,  61  F.  R.  496 ;  Edison  Elec.  L.  Co.  ▼.  EquitAble  Life  Assur.  Soc.,  56  F. 
E.  480 ;  Eiffert  v.  Craps,  68  F.  R.  4f78. 

18.  Interests  of  Influits— Exchange  not  Allowed— Kentucky.— Bene- 
ficial interests  in  real  estate  cannot  in  Kentucky  be  exchanged  for  shares  of 
stock  although  they  may  be  sold  for  cash  or  on  credit.  P^n  v.  MegiJbben^ 
6  XJ.  S.  App.  348  (6th  Cir.) ;  Taft,  J.,  1892. 

19.  Payment  of  Trust  Money  will  be  Enforced  In  Equity.— Where 
money  is  placed  in  the  hands  of  one  person  to  be  delivered  to  another,  a  trust 
arises  in  favor  of  the  latter,  which  may  be  enforced  by  bill  in  equity.  The 
acceptance  of  money  with  notice  of  its  ultimate  destination  is  sufficient  to 
create  a  duty  on  the  part  of  the  bailee  to  devote  it  to  the  purpose  intended  by 
the  bailor.  McKee  v.  Lamon;  Lamxm  v.  McKee,  159  U.  S.  817 ;  Brown,  J., 
1895 ;  McKee  v.  Latrobe,  159  U.  S.  327  ;  Brown,  J.,  1895. 

dO.  Fraudulent  Acts  of  Trustee  are  Voidable,  not  Void.~The  acts  of 
a  trustee  dealing  with  trust  funds  for  his  own  pecuniarv  benefit  are  not  void 
in  their  inception,  but  rather  voidable  at  the  option  of  the  cestui  que  trust. 
The^r  will  be  sustained  where  there  has  been  no  breach  of  the  uberrima  fides 
required  by  the  relation.  Hook  v.  Ayers  (i),  24  U.  S.  App.  203  (7th  Cir.) ; 
Jenkins,  J.,  1894. 

Petition  for  re-argumeot  denied,  24  U.  S.  App.  487. 

21.  Equity  will  Follow  Trust  Funds.— Equit^r  will  follow  moneys  held  in 
a  fiduciary  capacity  as  far  as  they  can  be  identified,  and  will  restore  them  to 
the  true  owner.  Farmers  and  Merchants^  Bank  v.  FarweU^  19  U.  S.  App. 
256  (8th  Cir) ;  Sanborn,  J.,  1898. 

22.  Security  for  Debt  not  Afibcted  by  Verbal  Appropriation  of  Cer- 
tain Fund. — Where  the  manifest  purpose  of  a  transaction  is  security  for  a 
debt  created,  and  title  is  conveyed,  the  mere  direction  to  appropriate  the 
rents  and  profits  to  its  payment  will  not  relieve  the  realty  from  the  burden 
of  the  lien  or  limit  the  latter  solelv  to  the  rents  and  profits  ;  the  test  is,  the 
manifest  purpose.  Oisbom  v.  dharter  Oak  lAfe  Ins.  Co.,  142  U.  S.  826 ; 
Brewer,  J.,  1892. 

23.  No  Ilecovery  of  Money  Paid  in  Fraudulent  Trust.— Where  money 
was  paid  to  an  attorney  on  an  alleged  claim  for  counsel  fees,  but  really  on  a 
secret  trust,  so  as  to  avoid  payment  of  debts,  the  one  who  paid  the  money  to 
the  attorney  cannot  recover  it,  as  a  constructive  trust,  as  both  parties  are  in 
pari  delicto.  Schermerhom  v.  De  Chambrun'a  Administrator ,  26  U.  S.  App. 
^12  (2d  Cir.) ;  Laoombe,  J.,  1894. 

24.  Who  may  Challenge  for  Breach  of. —As  it  is  an  undoubted  proposi- 
tion of  law  that  the  grantor  of  lands  conveyed  in  trust  is  the  only  party  to 
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challenge  the  title  in  the  hands  of  the  trustee,  or  others  holdin^^  under  him. 
on  aoooiint  of  a  breach  of  trust,  when  a  suit  is  brought  in  the  name  of  the 
United  States  to  enforce  the  rights  of  individuals,  and  no  interest  of  the 
government  is  involved,  the  defence  of  laches  and  limitations  will  be 
sustained,  as  though  the  government  were  out  of  the  case.  U.  S,  v.  2)» 
Moinea  Nav.  A  Ry.  Co,,  142  U.  S.  510 ;  Bkbweb,  J.,  1892. 

TBUSTEE. 

See:  Acoountino,  6. 
Corporations,  72. 
Former  Adjudication,  6. 
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ULTBA  VnLBS. 

See:  Contracts,  124-127. 
Corporations,  36-47. 
Railroads,  7. 

UMPIRE. 

See:  Arbitration  and  Award,  8l 
Contracts,  17. 

UlTOERVALUATION. 

See:  Duties,  10. 

UiroiSCLOSED  FBINGIPAIi. 

See:  Agency,  10. 
Contracts,  46. 

TTNIOTS  PACIFIC  BAILBOAD. 

See :  Contracts,  121. 
Railroads,  65. 

UNITED  STATES,  28. 

See  also :  Aliens,  1. 

Eminent  Domain,  6. 
Officers. 
Taxation,  1--5. 

I.  GENERALLY,  1-7. 

II.  CLAIMS  AGAINST,  8-15. 
m.  ASSIGNMENT  OF  CLAIMS  AGAINST,  16. 
IV.  CLAIMS  OF,  17. 

V.  PRACTICE,  18-23. 

I.   GENERALLY,   1-7. 

1.  State  Boundary  of  Texas.— In  a  suit  in  equity  prosecuted  by  tue  Unlt^ 
States  against  the  State  of  Texas  to  determine  the  ownership  of  a  tract  c^ 
land  claimed  by  the  State  of  Texas,  it  was  held  that  the  territory  east  of  the 
100th  meridian  of  longitude,  west  and  south  of  the  river  now  known  as  the 
Nori;h  Fork  of  Red  River,  and  north  of  a  line  following  westward,  the  course 
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'l?i!£^  ^^  ^^  ^^  ^^^^^  ^^  ^^®  ^^^^  ^^^  known  as  the  Prairie  Doc  Town  Fork 

a  ri^d^  .  ^^  ^"^^  *^°^^  ^^  ^^  ^^^^^  ^°<^1 8^^*^  ^i*^^  ^^^  the  100th  mendian  of  Ion- 

l^^lTC  gitude,  which  territory  is  sometimes  called  Greer  County,  constitutes  no 

uim^m  iz.  part  of  the  territory  belonging  to  Texas  at  the  time  of  the  admission  of  that 

Ivlim  ®^*®  ^^  t*^®  Union,  and  is  not  within  the  limits  nor  under  the  jurisdiction 

«£&  J,  isiL  of  that  state,  but  is  subiect  to  the  exclusive  jurisdiction  of  the  United  States 

of  America.     United  States  v.  Texas,  162  U.  S.  1 ;  Harlan,  J.,  1896. 

2.  In  Suits  against,  Costs  and  Interest  Cannot  be  Beoovered  unless 
Special  Provision  is  Made  for  them.— In  suits  against  the  United 
States,  costs  and  interest  cannot  be  allowed  unless  special  provision  is  made 

•'^.  *  for  the  same  in  the  statute  giving  the  right  of  action.    Incases  arising  under 

section  15  of  the  act  of  June  10,  1890,  for  a  return  of  excessive  dues  paid,  no 
such  provision  is  made,  and  in  such  cases  costs  and  interest  are  not  allowed. 

—  U.  5.  V.  Lyon.  8  U.  S.  App.  573  (4th  Cir.) ;  SiMONTON,  J.,  1894. 

8.  May  Plead  Adverse  Possession.— The  defence  of  adverse  possession 
ma^  be  set  up  by  the  United  States  in  an  action  to  try  title  to  real  estate, 
and,  if  supported  by  the  proof,  it  is  a  valid  defence.  Stardeu  v.  Schtoalbu, 
147  U.  S.  508 ;  Fuller,  C.  J.  (Field,  J.,  Dist.),  1898. 

4.  May  Plead  the  Statute  of  Limitations.— When  the  United  States, 
become  a  party  defendant  to  an  action  brought  by  a  citizen,  tlie  bar  of  the 
statute  of  hmitations  is  a  valid  defence  If  set  up  and  maintained.    Same  Case. 

5.  Attorney  General  may  Intervene  when  the  XT.  S.  should  be  a 
Party.— "Where  property  of  the  United  States  is  involved  in  a  litigation  to 
whicn  they  are  not  technically  parties  under  authority  of  an  act  of  Congress, 

I  the  attorney  of  the  United  States  may  intervene  by  way  of  suggestion ;  and 

in  such  a  case  the  court  will  either  stay  the  suit  or  adjust  its  judgment 
according  to  the  rights  disclosed  on  the  part  of  the  government.    Same  Case. 

6.  When  XT.  S.  may  have  a  Case  Reviewed  in  Circuit  Court  of 
Appeals. — An  action  at  law  to  recover  damages  growing  out  of  a  breach 
of  contract,  express  or  implied,  brought  against  the  United  States  in  a 
Circuit  Court  under  the  act  of  March  3,  1887,  c.  869,  may  be  brought  into  a 

Lib  Circuit  Court  of  Appeals  for  review  by  appeal  on  the  part  of  the  United 
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Circuit  Court  of  Appeals  for  review  by  appeal  on  the  part  of  tl 
States.     U.  S,  v.  Yvkers,  23  U.  S.  App.  292  (5th  Cir.) ;  Pardee,  J., 


1894. 


7.  Action  of  Eiectment  may  be  Brought  against  an  Officer  of  IT.  8. 

— Except  as  otherwise  provided  by  Congress,  the  United  States  cannot  be 
J),  sued,  but  an  action  of  ejectment  may  be  brought  against  an  officer  of  the 

United  States  in  possession  of  property,  claiming  under  the  United  States. 
The  United  States  is  not  a  necessary  party,  and  therefore  a  judgment  will 
not  conclude  the  United  States.  Seranton  v.  Wheeler,  16  U.  S.  App.  152 
(6th  Cir.);  LURTON,  J.,  1893. 

II.  CLAIMS  AGAINST,  8-15. 

8.  Where  a  Private  was  not  Entitled  to  Expenses  of  Travel.— The 
claimant  enlisted  at  Washington  in  August  1878,  and  was  discharged  Nov. 
6,  1886,  receiving  travel  pav  and  commutation  of  subsistence  from  Man 
Island  to  Washington.  He  did  not  return  to  Washington,  but  Nov.  10,  1886, 
re-enlisted  at  Man  Island  as  a  private,  and  was  returned  to  Washington, 

^  1^  where,  at  the  expiration  of  two  years  and  four  months,  he  was  discharj^ed  at 

■^'  his  own  request.      Held  that,  as  the  service  was  practically  a  continuous 

one,  and  his  second  discharge  occurred  at  the  place  of  his  original  enlist- 
ment, he  was  not  entitled  to  his  commutation  for  travel  and  subsistence 
to  the  place  of  his  second  enlistment.  C7.  S.  v.  Thornton,  160  U.  S.  654 ; 
Brown,  J.,  1896. 

9.  By  the  Shipping  Commission  Subject  to  the  Judgment  of  the 
Secretary  of  tne  Treasurer. — The  Secretary  of  the  Treasury  notified  the 
shipping  commissioner  of  Mobile,  that  after  a  certain  date  his  compensation 
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would  be  a  sum  not  exceeding  $100  a  month.  He  claimed  an  additional  swn 
of  $25  a  month  for  salsuy  of  a  clerk.  Held,  he  was  not  entitled  to  recover,  as 
the  amount  of  compensation  to  be  paid  to  the  commissioner  or  his  clerk 
depends  altogether  on  the  judgment  of  the  Secretary  of  the  Treasury.  Act 
June  26, 1884,  c.  121,  §  27,  23  Stat.  58,  59,  and  act  June  19,  1886,  c  421,  §  1, 
24  Stat.  79.     U,  S.  v.  Ounniwn,  155  U.  S.  389 ;  White,  J.,  1894. 

10.  When  a  Party  is  not  Estopped  by  the  Acoeptanoe  of  a  Com- 
promise. — When  it  is  evident  that  Congress  was  convmced  that  a  mistake 
had  been  made,  and  intended  to  afford  an  opportunity  to  have  it  corrected, 
the  rule  that,  when  a  party,  without  force  or  intimidation  and  with  a  full 
knowledge  of  all  the  facts  in  the  case,  accepts,  on  account  of  an  unliquidated 
and  controverted  demand,  a  sum  less  than  what  he  claims  and  believes  to  be 
due  him,  he  will  not  be  permitted  to  avoid  his  act  on  the  ground  of  duress, 
does  not  apply.  U.  S.  v.  Old  Settlers ;  Old  Settlers  t.  t7.  ^S.,  148  U.  S.  427 ; 
Fuller,  d  J.,  1893. 

11.  Indiana  not  Entitled  to  Two  per  Cent,  of  Land  Sold  by  Ck>ngre88 
within  the  State. — The  State  of  Indiana  is  not  entitled  under  the  act  of 
April  19.  1816,  c.  57,  and  the  act  of  March  8,  1857,  c.  104,  to  be  paid  by  the 
United  States  the  two  per  cent,  of  the  net  proceeds  of  the  sales  by  Congress 
of  lands  within  the  state,  which  the  United  States  agreed  by  the  former  act 
to  apply  **  to  the  making  of  a  road  or  roads  leading  to  the  said  state,*'  and 
have  actually  applied  to  the  making  of  the  Cumberland  road.  Indiana  v. 
XJ.  S,,  148  U.  S.  148 ;  Gray,  J.,  1898. 

12.  Interest  Cannot  be  Recovered  unless  Allowed,  even  on  Past  Due 
Demands. — In  the  absence  of  a  contract  to  pay  interest,  and  in  the  abscoioe 
of  any  statute  allowing  interest,  none  can  be  recovered  against  the  United 
States  upon  unpaid  accounts  or  claims  against  it,  although  they  are  just  and 
have  been  allowed  by  the  Treasury  Department.  Boater  t,  tl,  S.,  10  U.  S. 
App.  248  (8th  Cir.) ;  Sanborn,  J.,  1892. 

18.  Courts  should  not  Take  Jurisdiction  until  the  Department  Act 
Finally. — ^Where  claims  against  the  United  States  are  presented  to  the 
proper  department  for  allowance,  and  the  department  suspends  action  until 
proper  vouchers  are  furnished,  or  other  reasonable  requirements  are  com- 
plied with,  the  courts  should  not  assume  jurisdiction  until  final  action  is 
taken.     U.  S,  v.  Fletcher,  HI  U.  S.  664 ;  Brown,  J.,  1898. 

14.  Bejected  Plans  of  Congressional  Library  Paid  for  upon  Quantum 
Meruit.-~Claimants  prepared  plans  for  building  for  Congressional  Library, 
which  were  accepted  by  act  of  April  15,  1886,  c.  50,  24  Stat.  12.  Sec.  7, 
act  of  Oct.  2,  1888,  25  Stat.  505,  523,  c.  1069,  repealed  that  portion  of  act  of 
April  15,  1886,  requiring  the  use  of  claimant's  plans.  Claimant  sued  for 
one  and  a  half  per  cent,  of  the  total  estimated  cost  of  the  building.  Heldj 
affirming  the  Judgment  of  the  Court  of  Claims,  that  the  services  of  the 
plaintiff  should  be  estimated  according  to  the  rule  of  quantum  meruit, 
Smithmeyer  v.  U.  S.,  147  U.  S.  342  ;  Blatchford,  J.,  1893. 

15.  Barred  by  a  Beceipt  in  Pull  of  said  Claim.— A  receipt  signed  by  a 
claimant  against  the  United  States  for  a  sum  less  than  he  had  claimed,  paid 
him  by  the  disbursing  agent  of  a  department,  **  in  fnll  of  the  above  account 
is,  in  the  absence  of  allegation  and  evidence  that  it  was  given  in  ignorance 
of  its  purport  or  under  duress,  an  acquittance  in  bar  of  any  further  demand. 
De  Amaud  v.  U,  S.,  151  U.  S.  483 ;  Shiras,  J.,  1894. 

in.  ASSIGNMENT  OF  CLAIMS  AGAINST,  16. 

16.  By  a  Sub-contractor  after  the  Main  Contract  had  been  Forfeited. 

--On  Feb.  12,  1887,  a  firm  made  a  contract  with  the  United  States  to  build  s 
steamer  for  the  Light-House  Board  for  $66,900,  to  be  paid  in  ii^talments, 
and  with  a  provision  that  all  unpaid  instalments  were  to  be  forfeited  if  the 
work  was  not  completed  within  seven  months.  On  June  8, 1888,  the  contract 
w^as  declared  forfeited,  and  the  Light-House  Board  completed  the  vessel  at 
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a  total  co6t  of  966,178.30.  Another  firm,  which  had  furnished  steel  plates  for 
the  construction  of  the  vessel,  had  been  given  a  power  of  attorney  by  the 
contractors  authorizing  it  to  collect  the  last  (wyinent  from  the  Light-House 
Board,  which  power  of  attorney  was  filed  with  the  secretary  of  the  board. 
The  steel  plate  firm  had  full  knowledge  of  the  provisions  of  the  contract  for 
the  building  of  the  vessel.  Hdd,  that  the  steel  plate  firm  were  not  entitled 
to  receive  anything  from  the  United  States  except,  on  equitable  principles, 
the  $726.70  which  the  government  had  saved  oy  completing  the  vessel. 
Coatea  v.  U.S,,S  XJ.  S.  App.  296  (4th Cir.) ;  Simonton,  J.  (Hughes,  J.,  Dist.), 
1803. 

IV.  (CLAIMS  OF,  17. 

17.  As  to  Telegraph  Companies. — ^Although  the  United  States  was  entitled 
to  retain  and  apply,  as  directed  by  Congress,  all  sums  due  from  the  govern- 
ment, on  account  of  the  use  by  the  telegraph  company,  for  public  business, 
of  the  telegraph  line  constructed  by  the  Union  Pacific  Railway  Company, 
the  entire  absence  of  proof  as  to  the  extent  to  which  that  line  was  in  fact 
so  used,  renders  it  impossible  to  ascertain  the  amount  improperly  paid  to, 
and  without  right  retained  by,  the  telegraph  company,  and  subse^uentlv 
divided  between  it  and  the  railroad  company.  U,  8.  v.  Western  Umon  Td. 
Co.  <fc  U.  P.  By.  Co,,  160  U.  S.  58 ;  Harlan,  J.,  1895. 

V.  PRACTIC^E,  lS-28. 

18.  No  Bight  to  Use  Patented  Inventions.— The  United  States  have  no 
right  to  use  a  patented  invention  without  license  of  the  patentee  or  making 
compensation  to  him.  Belknap  v.  Schild,  161  U.  S.  10 ;  Gray,  J.  (HARiiAN, 
Field,  JJ.,  Dist.),  1896. 

19.  Cannot  be  Froseouted  without  FermisRion  firom  Congress.— In 
an  action  of  trespass  instituted  by  A.  against  B.  to  try  title  to  a  tract  of  land, 
it  appeared  that  the  land  was  maintained  as  an  army  post  by  the  United 
Stat^,  and  occupied  by  B.  in  the  capacity  of  officer  of  the  army.  Held, 
that  the  suit  was  against  the  United  States  and  their  property,  and  could  not 
be  maintained  without  an  express  act  of  Congress  for  that  purpose ;  that 
neither  the  Secretary  of  War  nor  the  Attorney  Greneral  was  authorized  to 
waive  this  exemption  from  process,  and  that  in  no  respect  were  the  United 
States  liable  to  a  judgment  for  costs.  Stanley  v.  Schtvalbyt  163  U.  S.  255 ; 
Gray,  J.,  1896. 

90.    Congress  has  Power  to  807  When  the  Govemment  may  be  Sued. 

— In  granting  consent,  as  the  United  States  cannot  be  sued  in  their  courts 
without  it,  Congress  has  an  absolute  discretion  to  specify  the  cases  and  con- 
tingencies in  which  the  liabilitv  of  the  government  is  submitted  to  the  courts 
for  judicial  determination,  and  courts  may  not  go  beyond  the  letter  of  such 
consent.  SchUlinger  v.  U,  5.,  155  U.  S.  163 ;  Brewer,  J.  (Harlan,  Shiras, 
JJ.,  Dist.),  1894. 

21.  Can  only  be  Sued  by  Permission  of  Congress.~By  the  act  of 
February  26,  1853,  c.  81,  §  1  (Rev.  Stat.,  §  8477),  every  specific  assignment,  in 
whatever  form,  of  any  claim  aeainst  the  United  States,  under  a  statute  or 
treaty,  whether  to  be  presented  to  one  of  the  executive  departments,  or  to  be 
prosecuted  in  the  Court  of  Claims,  is  void,  unless  assented  to  by  l^e  United 
States.    BaU  v.  HaXsellj  161  U.  S.  72  ;  Gray,  J.,  1896. 

22.  Not  Liable  for  Mistakes  of  the  Courts.— Where  the  proceeds  of  land 
taken  under  condemnation  proceedings  by  the  government  were  deposited 
in  court  and  distributed  by  its  order,  the  government  is  not  liable  if  such 
proceeds  were  paid  to  the  wrong  person  ;  for  the  courts  of  the  United  States 
are  not  agencies  of  the  Federal  government,  and  the  latter  is  not  liable  for 
their  mistakes.  U,  S.  v.  Dunnington ;  Dunnington  v.  CT.  5.,  146  U.  S.  838  ; 
Brown,  J.,  1892. 

28.    "Not  Liable  for  Non-feasance  or  Mis-flaasanoe  of  its  Oficers.— 

The  United  States  cannot  be  held  liable  in  the  Court  of  Claims  for  the 
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amount  of  registered  bonds  which  the  Register  of  the  Treasury  cancels  with- 
out authority  of  law,  not  being  liable  for  non-feasance  or  mis-feasanoe  or 
negUgence  of  its  officers.     Oerman  Bank  of  Memphis  ▼.  U,  S.,  148  U.  8. 
673 ;  Brown,  J.,  1898. 
See  U.  8.  t.  World**  Colombian  Exposition,  66  F.  R.  688. 

UNITED  STATES  AFFEAIiS. 

See :  Mandamus,  14^17. 
New  Trial,  3. 

UmiTED  STATES  CONSTTFUTIOir. 
See:  Circuit  Court  of  Appeai^,  166. 

USAGE. 

See:  Custom  and  Usaob. 
Duties,  43. 
Insurance,  6. 

USURY,  10. 

See  also :  Banks  and  Bankino,  10. 

I.  WHAT  CONSTITUTES,  1-^. 
n.  UNDER  STATE  STATUTES,  4-5. 
m.  WAIVER,  6. 
IV.  PENALTIES  AND  REMEDIES,  7-10. 

I.  WHAT  CONSTITUTES,  1-3. 

1.  Buying  Drafts  at  a  Discount  Greater  than  the  Bate  of  Interest. 

— ^Wherea  national  bank  buys  drafts  at  a  discount  at  a  higher  rate  of  interest 
than  is  legal  in  the  state  in  which  tlie  bank  is  situated,  the  transaction  is 
usurious,  and  the  bank  cannot  recover  more  than  the  face  value  without  in- 
terest. BrovorCa  Executors  v.  National  State  Bank,  8  U.  S.  App.  7  (dd 
Cir.) ;  ACHBSON,  J.,  1891. 

2.  Transactions  through  Agents.— The  exaction  by  a  lender's  agent,  pur- 
suant to  tho  general  arrangement  between  them,  of  a  commission  to  be  {Miid 
to  the  agent  by  the  borrower  over  and  above  the  legal  rate  of  interest  ren- 
ders the  loan  usurious.  But  when  the  loan  is  negotiated  through  an  inter- 
mediary who  lias  no  legal  or  established  connection  with  the  lender,  the 
contract  is  not  made  usurious  bv  the  payment  of  a  commission  to  such  in- 
termediary over  and  above  the  legal  rate  of  interest.  Fowler  v.  EqwUabie 
Trust  Co, ;  Equitable  Trust  Co,  v.  Fowler,  141  U.  S.  384;  Harlan,  J.,  1891 ; 
Fowler  v.  Equitable  Trust  Co.  {2),  141  U.  S.  408 ;  Harlan,  J. ,  1891 ;  Fowler 
V.  Equitable  Trust  Co,  (S),  141  U.  S.  411 ;  Harlan,  J.,  1891. 

See  American  Freehold  L.  M.  Co.  t.  Whaley,  68  F.  R.  748. 

8.    Taking  Interest  in  Advance  does  not.— The  mere  taking  of  interest  in 
advance  does  not  bring  a  loan  within  the  prohibition  of  usury.    Same  Case^ 

n.  UNDER  STATE  STATUTES,  4r-5. 

4.  Under  the  Law  of  the  State  of  Illinois.— A  contract  of  loan  between 
a  citizen  of  Illinois  and  a  corporation  of  another  state,  consisting  of  bonds  exe- 
cuted in  Illinois  and  secured  b^  mortgage  of  real  estate  there  situated, 
upon  which  the  rate  of  interest  is  in  excess  of  that  allowed  by  the  law  of  the 
state  in  which  the  bonds  are  made  payable,  is  valid  according  to  the  laws  of 
Illinois,  which  provide  that  such  contracts  shall  be  governed  by  the  laws  of 
Illinois  and  not  by  the  laws  of  the  state  where  the  interest  is  made  payable. 
Fowler  v.  Equitable  Trust  Co, ;  Eqiiitable  Trust  Co,  v.  Fowler,  141  U.  S.  884 ; 
Harlan,  J.,  1891 ;  Fowler  y.  Equitable  Tnist  Co,  (5);  Equitable  TYust  Co. 
V.  Fowler  (f),  141  U.  S.  408 ;  Harlan,  J.,  1891 ;  Fowler  v.  Equitable  Trtut 
Co.  (S),  141  U.  S.  411 ;  Harlan,  J.,  1891. 
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5.  Under  New  Mezioo's  Compiled  Laws  of  1884.— Under  tlie  New 
Mexico  Ck>iiipiled  Laws,  1884,  §§  1736-1738,  a  contract  of  loan  providing  for 
usurious  interest  is  void  only  as  to  interest  in  excess  of  what  the  statute 
allows,  and  the  right  of  action  to  recover  such  excess  with  penalty  does  not 
accrue  until  payment  has  been  made  in  excess  of  the  original  debt  with  law- 
ful interest.  McBroom  v.  Scottish  Mortgage  <St  Land  Investment  Co.,  158 
U.  S.  818  ;  Harlan,  J.,  1804. 

Contracts  of  oorporationa  made  in  ezoees  of  their  powers  but  free  from  any  other  vioe,  are 
not  iU^fU,  in  the  sense  of  the  maxim  '*  ex  turpi  causa,^*  etc.  Qorrell  v.  Home  Life  Ins:  Ca,  O 
F.  R.  876. 

m.  WAIVER,  6. 

6.  May  be  Waived  hy  Argument  in  New  York.— It  is  the  rule  of  law 
in  New  York  that  usurious  contracts  may  be  purged  of  usuij  by  the  mutual 
agreement  of  the  parties,  and  that  where  such  an  agreement  has  been  made 
and  accepted,  the  burden  of  proof  is  upon  the  party  subsequently  complaining' 
after  mutual  agreement  ana  release  and  lapse  of  time,  to  show  fully  ana 
oonolusively  that  there  was  usury  intentionally  remaining  in  the  alleged  in- 
debtedness. Thomas  v.  Coffln,  28  U.  S.  App.  658  (5th  Cir.)  ;  Locks,  J., 
1894. 

IV.  PENALTIES  AND  REMEDIES,  7-10. 

7.  Cannot  be  Enforced  b^r  a  Bona  Fide  Purchaser  for  Value.— A 
note  or  bill  void  for  usury  in  its  inception  cannot  be  enforced  by  an  innocent 
purchaser  for  value.  Littauer's  Executors  v.  Bodecker;  Rodeeker  v.  LU- 
tauer,  19  U.  S.  App.  455  (8th  Cir.) ;  Caldwell,  J.,  1894. 

8.  The  Borrower's  Bights.— When  the  lender  sues  to  recover  a  balance 
due  on  the  principal  sum«  the  borrower  may  have  all  his  payments  on 
account  of  interest  applied  in  diminution  of  such  part  of  the  principal  as 
remains  unpaid.  Fowler  v.  Equitable  Trust  Co, ;  Equitable  Trust  Co.  v. 
Fowler,  141  U.  S.  884 ;  Hablan,  J..  1891 ;  Fowler  v.  Equitable  Trust  Co.  {S) ; 
Equitable  Trust  Co.  v.  Fowler  (f),  141  U.  S.  408  ;  Hablan,  J.,  1891. 

9.  Payments  Undirected  must  be  Applied  to  the  Principal.- A 
payment  by  a  debtor  to  a  bank  on  paper  which  is  drawing  usurious  inter- 
est, cannot  be  appropriated  by  the  bank  to  the  payment  of  such  interest. 
Brown*s  Exrs.  v.  National  State  Bank,  8  U.  S.  App.  7  (8d  Cir.) ;  Aoheson,  J., 
1891. 

10.  Acceptor  of  Discounted  Draft  may  Plead.^Where  a  national 
bank  discounts  a  draft  at  a  usiu*ious  rate  of  interest,  the  intereet-bearinff 
capacity  of  the  instrument  is  entirely  destroyed.  Usury  is  not  a  personiu 
defence,  and  can  be  pleaded  by  the  acceptor  of  such  a  draft  under  the  for- 
feiture clause  of  Rev.  Stat.,  §  5198.  Broum^s  IkxxcutorsY,  NaHonal  State 
Bank,  8  U.  S.  App.  7  (8d  Cir.);  Acheson,  J.,  1891. 

UTAH. 

See :  Criminal  Law,  58,  59. 

Judgments  and  Decrebs,  2. 
Limitation  of  Actions,  21. 
PuBLio  Lands,  141. 
Territories,  1. 


V. 
VACATura. 

8ee :  Judgments  and  Decrees,  87-42. 

VATiTDITY. 

See :  Contracts,  116-128. 
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VABIANCE. 

See :  Criminal  Law,  96. 
Indictment,  7. 
Judicial  Sales,  8. 
Pleading  and  Practigb,  100-104. 

VENIBE. 

See :  Jubt  and  Jury  Trial,  1. 

VSZTDOBS  AND  PUBCHASEBS,  14. 

I.  VENDORS'  RIGHTS  AND  LIEN,  1-A 

n.  PURCHASERS'  RIGHTS,  8-9. 
m.  SPECIFIC  PERFORMANCE,  10-lL 
IV.  RESCISSION,  12-13. 

V.  ILLEGALITY  BETWEEN,  14. 

I.  VENDORS'  RIGHTS  AND  LIEN,  1-2. 

1.  Bight  to  Establiflh  a  Business  like  the  One  SolcL— In  the  abeenoe 
of  an  express  covenant,  or  of  fraud,  there  is  nothing  to  prevent  the  vendor 
of  a  business  and  good-will  from  establishing  a  like  business  under  his  own 
name  in  the  same  place,  provided  he  does  nothing  to  impair  any  advantage 
the  purchaser  has  acquired  bv  purchase  of  the  g^[)d-wilL  In  order  to  con- 
stitute a  waiver,  there  must  oe  an  intentional  relinquishment  of  a  known 
right.  When  there  is  no  occasion  for  its  exercise,  such  intention  will  not  be 
readily  presumed.  KnoecUer  v.  Glaenzer,  14  U.  S.  App.  886  (2d  Cir.) ;  TowK- 
SEND,  J.,  1898. 

2.  Does  not  Prevail  against  a  Bona  Fide  Purchaser  for  Value.— A 

vendor*s  lien  for  unpaid  purchase  money  w^ll  not  prevail  against  bona  fide 
purchasers  for  valuo  having  no  notice.  Latent  equities  do  not  hold  good  as 
against  purchasers  for  value  without  notice.  First  National  Bank  of  Shef- 
field V.  Tompkins,  13  IT.  S.  App.  800  (5th  Cir.) ;  Pardee,  J.,  1808. 

II.  PURCHASERS'  RIGHTS,  8-9. 

8.    Bona  Fide  Holder  for  Value  tinder   a  Quitclaim  Deed.— II  a 

grantee  hy  quitclaim  deed  takes  it  without  notice  of  an  outstanding  con- 
veyance or  obligation  respecting  the  property,  or  notice  of  facts  which 
would  lead  to  a  Knowledge  of  such  outstanding  equity,  he  is  entitled  to 
protection  as  a  bona  fide  holder,  upon  showing  that  lie  paid  the  stipulated 
consideration  which  was  a  fair  price  for  the  property  conveyed.  Moette  v. 
Sherwood,  148  U.  S.  21 ;  Field,  J.,  1893. 

The  receipt  of  a  quitclaim  deed  does  not  of  itself  prevent  a  party  from  becoming:  a  boma 
fide  holder.    Prentice  ▼.  Duluth,  S.  &  F.  Ck).,  68  F.  R.  4^ ;  Finch  ▼.  Trent,  8  Tex.  C.  A.  571. 

4.  Is  a  Bona  Fide  Holder  for  Value  under  a  Quitclaim  I>eed— 
Arkansas. — In  Arkansas,  although  the  rule  obtains  that  a  person  holding 
under  a  quitclaim  deed  may  be  ordinarily  presumed  to  have  bad  knowledge 
of  imperfections  in  the  vendor's  title,  yet  one  may  become  entitled  to  pro- 
tection as  a  bona  fide  purchaser  for  value,  although  holding  under  a  deed  of 
tliat  kind.     McDonald  v.  Beldtng,  145  U.  S.  492  ;  Haklan,  J.,  1892. 

In  Arkansas  one  holdins:  under  a  quitclaim  deed  is  not  precluded   from  ahowlng  that  be 
paid  full  value,  and  is  in  fact  a  purchaser  in  good  faith.    Dunn  ▼.  Bamum,  51 F.  R.  Ml. 

5.  When  the  Statute  of  Limitations  Begins  to  Run  against.— The 

relation  between  vendor  and  vendee  of  land  under  an  executory  contract 
to  convey  is  that  of  trustee  and  cestui  que  trust ;  and  the  statute  of  limita- 
tions  does  not  begin  to  run  nor  may  lacnes  be  imputed  to  the  cestui  que  trtut 
until  the  trustee  disavows  the  trust,  and  this  is  brought  to  the  kno-wledge  of 
the  cestui  que  trust,  Lemoine  v.  Dunklin  Co.,  10  U.  S.  App.  227  (8th  CSr.) ; 
Caij>well,  J.,  1892. 
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6.  When  Bound  to  Make  Inquiry  to  Secure  a  Gk>od  Title.— When 
laud  is  purchased  and  used  for  the  purpose  of  a  home,  and  is  jointly 
occupied  b^  husband  and  wife,  neither  of  whom  has  title  by  record,  a  per- 
son proposing  to  purchase  is  bound  to  make  some  inquiry  as  to  tiieir  title. 
Kirbyy.  TaUmadge,  160  U.  S.  379  ;  Bbown,  J.,  1896. 

7.  Where  Interest  may  be  Becovered  for  Breach  of  Contract.— If 
the  buyer,  in  order  to  supply  himself  with  the  articles  which  the  seller  was 
obligated  to  sell,  is  compelled  to  buy  from  another  and  to  pay  Casli,  one 
element  of  recovery^  for  the  breach  would  be  interest  upon  his  purchase  for 
the  period  of  credit.  Bovee's  Administrators  v.  Porter,  22  U.  S.  App.  483 
(6th  Cir.);  LuBTON,  J.,  1894. 

8.  Where  not  AfE^ted  with  Notice.— The  effect  of  a  purchase  under 
a  quitclaim  deed  in  Texas  is  that  thepurchaser  is  held  to  be  affected 
witn  notice  of  all  defects  in  the  title.  Wnere  A.  purchased  land  by  deed 
of  warranty  for  a  valuable  consideration,  without  notice  of  a  prior  deed,  but 
knowing  that  his  vendor  had  bought  under  a  quitclaim  deed,  held,  that  A. 
was  not  affected  with  notice,  but  took  a  good  title.  Stanley  v.  Schwalby, 
162  U.  S.  255  ;  Gray,  J„  1896. 

9.  Agent  Iiiable  as  Vendor. — It  is  competent  for  the  parties  to  a  contract 
so  to  frame  it  that  one  of  the  parties  may  become  an  agent  in  respect  to 
proposed  purchases,  and,  in  respect  to  their  subsequent  transfer  and  deiiver^% 
may  also  become  substantially  the  vendor  of  the  goods.  Such  agent  is  liable 
as  vendor  for  failure  to  deliver  the  goods  according  to  the  agreement. 
Colunibus  Construction  Co,  v.  Crane  Co,,  9  U.  S.  App.  &  (7th Cir.) ;  Woods, 
J.,  1892. 

m.  SPECIFIC  PERFORMANCE,  10-11. 

10.  Federal  Courts  will  Enforce  in  Colorado.— A  vendor's  lien  being 
recognized  in  Colorado,  such  a  lien  will  be  enforced  in  a  Federal  court  in 
that  district,  for  Federal  courts  enforce  vendor's  and  cantor's  liens,  if  in 
harmony  with  the  jurisprudence  of  the  state  in  which  the  action  is  brought. 
Slide  and  Spur  Gold  Mines  v.  Seymour,  153  U.  S.  509  ;  Brewer,  J.,  1894. 

11.  Federal  Court  will  Enforce.— The  courts  of  the  United  States  enforce 
grantor*s  and  vendor's  liens  if  in  harmonv  with  the  juiisprudenoe  of  the 
state  in  which  the  action  is  brought.  Fisher  v.  Shropshire,  147  U.  S.  183  ; 
Fuller,  C.  J.,  1893. 

rvr.  RESCISSION.  12-18. 

12.  Cannot  be  Avoided  on  the  Ground  of  Statements  being  mere 
Matter  of  Opinion. — Where  one  has  sold  a  mine  representing  that  the  ore 
contained  a  certain  amount  of  pure  silver,  the  samples  of  which  ore  he  has 
'*  salted,"  he  cannot  escape  rescission  of  the  contract  on  the  ground  that  his 
statements  were  mere  matters  of  opinion.  Nor  is  the  plaintiff  guilty  of 
laches  because  he  worked  the  mine  sufficiently  to  discover  that  there  was  no 
silver  in  it.  MttdsiU  Mining  Co, ,  Ltd, ,  v.  Watrous,  22  U.  S.  App.  12  (6th  Cir. ) ; 
LuRTON,  J.,  1894. 

13.  When  the  Vendor  may  Besoind  without  Notice  to  the  Vendee. 
— ^Where  a  vendor  retains  in  a  deed  a  mortgage  or  an  express  lien  for  the 
payment  of  the  purchase  money,  the  superior  title  remains  in  the  vendor,  and 
if  the  vendee  has  abandoned  the  contrsu^t  and  the  time  for  performance  has 
expired,  the  vendor  may  rescind  without  notice  to  vendee  and  convey  the 
land  to  another.  Dunlap  v.  Green,  23  U.  S.  App.  154  (5th  Cir.) ;  Pardee,  J., 
1894. 

V.  ILLEGALITY  BETWEEN,  14. 

14.  Eoiployment  by  Vendor  of  Vendee  and  Transfer  of  Title  to 
the  Vendor's  Wife  not  Illegal  Ipso  Facto.— The  employment  of  a 
vendor  by  the  vendee  in  a  clerical  capacity,  and  the  subsequent  transfer  of 
the  property  by  the  vendee  to  the  wife  of  the  vendor,  though  circumstances 
which  may  be  considered  by  the  jury  in  determining  the  validity  of  the  sale 
and  transfer,  do  not  of  themselvf»H  'render  it  illegal  in  law,  Bamberger  v. 
Schoolftdd,  160  U.  S.  149  ;  White,  J.,  1895. 
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VERDICT — WAIVER. 

VBBDICT. 

See :  Circuit  Court  op  Appeals.  99. 
Criminal  Law,  71-74. 
Equity,  28-29. 

ERBtoR,  What  Assignable  as,  21. 
Negligence,  104-108. 

Pleading  and  Practice,  86, 108-118. 
Trial,  134-141. 

VBHIFICATION. 

See :  Pleading  and  Practice,  91-92. 
Scire  Facias. 

VICB-PBINCIPAL. 

See :  Master  and  Servant,  62. 

VILLAGES. 

See :  Bonds,  3-4. 
Evidence,  198. 

vntanoA. 

See :  Boundary  Lines,  7, 14. 
Commerce,  4. 
Constitutional  Law,  45. 
Corporations,  93. 
Decedents'  Estates,  1. 
Judgments  and  Decrees,  8. 
Supreme  Court,  144. 

VIS  MAJOB. 

See :  Ships  and  Shipping,  247-24a 

VOIB  DIBE. 

See :  Jury  and  Jury  Trial,  6. 

VOLUNTEEB. 

See :  Damages,  8. 


w. 

WAGEB  POLICY. 

See :  Insurance,  7. 

WAGES. 

See :  Ships  and  Shipping,  84,  86-88, 01, 

WAIVEB. 

See :  By  Acquiescence  :  Contracts,  87,  89,  91, 
By  Agreement :  Usury,  6. 
Of  Appearance :  Appearance,  2. 
Of  Appraisal :  Insurance,  1,  85. 
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By  Brief :  Circuit  CJourt  of  Appeals,  206. 
Of  Conditions  :  Contracts,  107. 

Insurance,  88. 
Of  Compensation  :  Eminent  Domain,  14. 
Of  Default  in  Payment  of  Interest :  FORECLOSURE,  14. 
Of  Demurrer :  Pleading  and  Practice,  67-71. 
Of  Denial  of  Motion ,  Trial,  108. 
Of  Dispute  :  Ships  and  Shipping,  47. 
Of  Error  in  Pleading  :  Former  Adjudication,  14. 
Of  Exceptions  :  Exceptions,  46-65. 

Trial,  111. 
Of  Expii-ation  of  Time  :  Removal  op  Causes,  46. 
Of  Failure  to  Answer  :  Insurance,  89. 
Of  Fraud  :  Damages,  27. 
By  Government :  Constitutional  Law,  10 ; 
Of  Jurisdiction  :  Appearance,  2-5. 

Cherokee  Nation,  8. 

Federal  Courts.  6-7. 
Of  Jury :  JURY  AND  JURY  Trial,  21-28. 
Trl^,  124. 

By  Laches :  Removal  of  Causes,  8. 
Of  Liens :  Admiralty,  60-52. 

Liens,  4, 15. 

Mechanics'  Liens,  20-24. 
Of  Objections :  Appeai^,  85. 

Of  Objection  to  Assignment  of  Error :  Error,  Writ  of,  20. 
Of  Objection  to  Bill  m  Equity :  Equity,  75. 
Of  Objection  to  Process :  Service  op  Process,  15. 
Of  Privilege :  Trial,  15. 

Witnesses,  24. 
Of  Proof  of  Loss :  Insurance,  2,  56. 
Of  Refusal  to  Charge :  Trial,  109-110. 
Of  Rescission :  Contracts,  108. 
Of  Right :  Supreme  Court,  82. 
Of  Right  to  Redeem  :  Railroads,  46. 
Of  Service :  Circuit  Court  of  Appeai^,  234 

Corporations,  50. 

WABEHOnSES. 

See :  Regulation  of :  Constitutional  Law,  M. 

WABEHOUSINa. 

See :  Duties,  6-8. 

WABEHOITSEMEN. 

See :  Carriers,  16. 

WABBANT. 

See:  County,  1. 

Criminal  Law,  60. 

WABRANTY. 

See :  Insxtrance,  86. 

Landlord  and  Tenant,  1. 
Negotiable  Instrttments,  9. 
Sales,  ia-28. 

WASHHrQTON. 

See :  Statutes,  75-76. 

Title  to  Real  Property,  11. 
Supreme  Court,  86. 
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WBSTEKBT  UmON  TELEGRAPH  OOMPAlfT. 

See :  Contracts,  121. 

WEST  VIBGINIA. 

See  :  Adverse  Possession,  15. 
Bonds,  6. 
Cancellation,  8. 
Judgments  and  Decrees,  86. 
Pleading  and  Prachce,  64. 
Taxation,  60. 

WHABF. 

See :  Riparian  Owners,  4. 

WHABFAGE. 

See :  Adioraltt,  88. 

Ships  and  Shipping,  06. 

WIDOW. 

See  :  As  heir :  PuBuc  Lands,  16d. 

WIFE. 

See :  Injuries  to :  Husband  and  Wife,  17. 
As  Witness :  Witnesses,  7, 12. 

WILLS,  18. 

See  also :  Equity,  28. 

Evidence,  74. 

1.  Bequisites  to  Validity  of— District  of  Coluinbia.~On  the  trial  of  a 
case  arising  in  the  District  of  Columbia  concerning  the  validity  of  a  will  of 
personalty,  in  the  handwriting  of  the  testator,  and  signed  by  him,  heid, 
that  no  other  formality  was  required  to  make  it  valid  in  the  district.  Me- 
Intire  v.  Mclntire,  162  U.  S.  383  ;  White,  J.,  1896. 

2.  What  is  Sufficient  Execution.— A  married  woman  b^  will  ^ve  all  her 
propertv  to  her  husband  to  manage  and  dispose  of  as  he  might  thmk  fit,  and 
directed  that  what  remained  at  the  time  of  his  death  should  be  divided 
among  their  children.  The  husband  married  a  second  time  and  conveyed 
by  trust  deed  some  community  property,  making  no  reference  to  the  wilL 
Tnis  was  held  to  be  a  sufficient  execution,  although  it  did  not  refer  to,  nor 
recite,  the  power.  Henderson  v.  Smith,  28  U.  S.  App.  414  (5th  Cir.);  Mc- 
CORMICK,  J.,  1894. 

8.  Ck>nyey8  Title  at  Death  of  Testator. — A  valid  will  conveys  title  to 
real  estate  from  the  time  of  testator's  death.  Richardson  v.  Oreen,  15  U.  S. 
App.  488  (9th  Cir.) ;  Knowles.  J.,  1894. 

4.  Alterations,  Immaterial,  do  not  Invalidate.— On  the  trial  of  a  cause 
arising  in  the  District  of  Columbia  concerning  the  validity  of  a  will,  held, 
that  immaterial  alterations  in  the  will,  though  made  after  the  testator's 
death,  by  one  of  the  beneficiaries  under  it,  will  not  invalidate  it  in  the  courts 
of  the  district,  when  not  fraudulently  made.  Mclntire  v.  Mclntire^  163  U.  S. 
383  ;  White,  J.,  1896. 

5.  Bestriotion  of  all  Alienation  is  Void.— A  restriction  by  way  of  devise 
over  against  all  alienation  whatever  during  a  limited  time,  of  an  estate  in  fee, 
is  void.  Potter  v.  Couch ;  Hale  v.  Couch ;  Johnson  v.  Couch ;  Couch  v.  Couch, 
141  U.  S.  296 ;  Gbay,  J.,  1891. 
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6.  Intent  not  to  Die  Intestate  may  be  Inferred  from  Language  of 

Will. — A  will  in  Oregon,  duly  executed  Majr  15,  1872,  and  duly  proved  after 
the  testator's  death  in  1886,  in  which  he  devised  to  his  sister  '*  all  my  right, 
title  and  interest  in  and  to  all  my  lands,  lots  and  real  estate  lying  and 
being  in  the  State  of  Oregon,"  except  speciiic  devises  previously  made,  and 
also  **  all  my  personal  propeity  and  estate,"  shows  an  intent  not  to  die  in- 
testate, and  passes  after-acquired  real  estate.  Hardenbergh  v,  Ray,  151 U.  S. 
113;  Jackson,  J.,  1894. 

7.  Time  of  Vesting— Interpretation— Legacy  a  Charge— Statutory 
Bond. — D. 'swill  provided  **.  .  .  on  the  death  of  my  beloved  wife,  interest 
of  said  $5,000  to  be  paid  to  her  daughters  E.  and  A.  in  equal  parts  during 
their  lives;  in  case  of  the  death  of  either  the  aforesaid  K.  or  A.,  or  both, 
before  ten  vears  from  the  date  of  this  will,  my  son  is  to  have  the  use  of  the 
said  $5,000  by  paving  the  interest  to  the  children  of  the  said  E.  and  A.  After 
the  death  of  both  E.  and  A.,  if  they  should  die  before  the  expiration  of  the 
ten  years,  at  the  expiration  of  the  above-mentioned  ten  years  in  case  either 
or  both  the  aforesaid  E.  and  A.  should  have  died,  the  money  shall  be  divided 
.  .  .  between  their  children  equally  ..."  with  residue  of  estate  to  son 
after  he  shall  have  paid  the  debts,  etc.,  and  the  $5,000  above  mentioned. 
Held,  (1)  That  the  legacy  to  the  children  of  E.  and  A.  was  vested  from  tiie 
death  of  the  testator ;  (2)  Tliat  to  arrive  at  the  intent  of  testators  a  transposi- 
tion is  permissible  if  it  does  not  change  the  sense  but  simply  serves  to  illus- 
trate it.  That  the  court  may  make  such  transpositio^is,  insert  implied  words, 
and  so  punctuate  when  the  context  or  general  scheme  of  distribution  war- 
rants it,  is  well  settled ;  (3)  That  the  legacy  was  a  charge  on  the  land  devised 
to  the  son ;  (4)  That  the  statutory  bond  given  by  the  son  as  executor  under 
the  will  had  no  relation  to  the  payment  of  the  legacy  and  did  not  **  secure" 
its  payment  within  the  terms  of  the  will.  Dean's  Administrators,  Atmore, 
8  U.  8.  App.  181  (3d  Cir.) ;  BUTLER,  J.,  1892. 

8.  Speoifio  Language  will  not  be  Enlarged  to  Include  Matters  not 
Intended. — A  direction  that  **any  and  au  notes,  bills,  accounts,  agree- 
ments, or  other  evidences  of  indebtedness  against  any  of  mv  said  brothers 
and  sisters,  held  by  me  at  the  time  of  my  decease  be  cancelled  by  my  said 
executors  and  delivered  up  to  the  makers  thereof,  without  payment,"  ex- 
cept two  notes  n)ecified  and  secured  by  mortgage,  held,  not  to  include 
joint  and  several  notes  made  to  the  testator  oetween  the  date  of  the 
will  and  his  death,  by  a  partnership  of  which  a  brother  was  a  member,  to 
obtain  money  to  carry  on  the  business  of  the  partnership,  and  secured  by 
a  conveyance  of  valuable  property.  Waterman  v.  Alaenf  143  U.  S.  196 ; 
Gray,  J.,  1892. 


See  City  of  Detroit  ▼.  Detroit  City  Ry.  Ca,  66  F.  R.  888;  Memphis  ▼.  Bank  and^Ins.  Co.,  01 

mn.  R.  661 ;  MeinphlsT.  Homelns.  Co.,  --    --        — 

K.  580 ;  Turnpike  Cases,  92  Tenn.  R.  873. 


Tenn.  R.  661 ;  MenophlsT.  Home  Ins.  Co.,  91  Tenn.  R.  6<M ;  Memphis  v.  Mempliis  City  Bk.,  91  Tenn. 


9.  What  Words  Conyey  a  Fee— Alabama.— Under  the  Alabama  Code, 
§  1824  (2178),  '*  every  estate  in  lands  is  to  be  taken  as  a  fee-simple  unless 
it  clearly  appears  that  a  less  estate  was  intended."  Where  a  testator  devised 
real  property  to  his  wife  **  during  her  natural  life,**  the  burden  is  upon  him 
who  would  show  that  less  than  a  fee  was  intended.  Elyton  Land  Co,  v. 
McElrath,  2  U.  S.  App.  584  (5th  Cir.);  Locke,  J.,  1803. 

10.  What  Words  Convey  a  Pee.— Under  a  will,  by  which  the  testator 
devised  and  bequeathed  to  his  wife  **all  my  estate  real  and  personal,  .  .  . 
the  same  to  remain  hers,  with  full  power  ...  to  dispose  or  the  same  so 
long  as  she  shall  remain  my  widow,  upon  the  express  condition,  however, 
that  if  she  should  marry  again,  all  the  estate  bequeathed  or  whatever  may 
remain,  should  go  to  my  surviving  children,"  the  widow  had  power  during 
widowhood  to  convey  to  third  persons  an  estate  in  fee-simple  in  his  lands. 
Roberts  v.  Leuris,  153  U.  S.  867  ;  Gray,  J.,  1894. 

11.  What  Words  Create  Life  Estate. — A  testator  bec^ueathed  to  his  wife 
all  his  **  goods,  chattels,  merchandise,  moneys,  choses  in  action,  lands  and 
personal  property,  to  be  hers  during  her  lifetime  or  widowhood  and  no 
longer."    She  took  title  to  land  claimed  to  liave  been  bought  with  the  prop- 
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erty ,  and  sold  in  fee  to  the  plaintiff  who  sought  to  remove  a  cloud  from  his 
title  caused  by  the  claims  of  some  of  her  children.  Heldt  the  wife  had  full 
power  to  dispose  of  the  personalty,  and  she  could  convey  land  taken  in  pay- 
ment in  fee  to  a  purchaser  for  value,  free  from  any  claim  or  interest  or  tibe 
children.    Smith  v.  Beardsley,  4  U.  S.  App.  580  (8th  Cir.);  Shikas,   J.,  1892. 

12.  Words  Creatini;  Annuities.— A  will  provided  that  specified  sums 
should  be  invested,  m  the  discretion  of  the  trustees,  and  the  income  thereof 
paid  to  certain  persons  for  life,  and  that  until  such  investments  were  made 
the  beneficiaries  should  be  paid  stated  sums  annually,  which  sums  were 
about  equivalent  to  6  per  cent,  upon  the  amounts  directed  to  be  invested. 
Held,  that  under  the  will  the  beneficiaries  were  entitled  to  these  annuities 
until  the  investments  were  made,  without  any  deduction  for  a  deficiency  in 
the  general  income  of  the  estate.  Comstock  v.  Herron,  6  U.  S.  App.  626  (6th 
Cir.);  Severens,  J.,  1893. 

13.  Bnle  against  Perpetuities.— F.  by  will  left  all  his  estate  to  trustees, 
directing  them  to  allow  his  son  a  bare  subsistence  and  to  invest   the  ac- 
cumulations of  his  estate,  and  if  his  son  should  have  lawful  children,  the 
property  should  be  equally  divided  among  them  at  given  ages.    A  subse- 
quent clause  of  the  will  provided  that  if  the  son  died  without  lawful  issue 
his  widow  should  be  supported  out  of  the  estate  and  the  remainder  be 
given  to  certain  persons.    The  son,  who  had  no  children,  had  the  will  set 
aside  because  the  bequests  to  his  unborn  children  created  perpetuitiee  and 
were  void  for  remoteness.    After  the  son's  death  a  bill  of  review  was  Gled 
to  set  aside  the  decree  holding  the  will  void.     Held,  that  the  will  disponed 
of  F.*8  estate  upon  an  alternative  contingency,  and  that  even  if  the  devises 
to  the  son's  children  were  void  the  gift  over  upon  the  death  of  the  son  was 
valid,  so  that  the  decree  was  premature  as  it  could  not  then  be  known 
whether  or  not  he  would  die  without  issue.     Perkins  v.  Fisher,  8  U.  S.  App. 
512  (4th  Cir.);  Simonton,  J.,  1894. 

WINNEBAGK)8. 

See :  Indians,  5,  6. 

WISCONSIN. 

See :  Cloud  on  Title,  16. 
Corporations,  6. 
Criminal  Law,  18. 
Deeds,  19. 

Limitation  op  Actions,  1. 
Master  and  Servant,  78. 
Mechanics'  Liens,  18. 
Pleading  and  Practice,  98. 
Riparian  Owners,  7. 

WITNESSES,  81. 

See  also :  Circuit  Court  of  Appeals,  117. 
Constitutional  Law,  58. 
Evidence,  67. 
Federal  Courts,  17. 
Service  op  Process..  16. 

I.  COMPETENCY,  1-18. 
n.  EXAMINATION,  14-21. 

III.  PRIVILEGE,  22-24. 

IV.  CREDIBILITY  AND  IMPEACHMENT,  2&-81. 

I.  COMPETENCY,  13. 

1.  Of  Officers  of  a  Ship. — The  testimony  of  the  officers  of  a  ship  in  her 
hehalf  should  not  be  set  aside  as  of  no  weight  simply  because  the  witnesses 
came  from  the  ship.    Their  testimony  should  not  be  disregarded  until  satis- 
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factory  proof   of  other  facts  inconsistent  with  the  story  is  given.    The 
Dunbrittan,  88  U.  S.  App.  869  (2d  Cir);  Lacombb,  J.,  1896. 


2.  As  to  Bailroady  and  Distance  an  Engineer  can  See.— A  witness 
familiar  with  a  railroad  track  at  a  place  where  cattle  were  killed  is  com- 
petent to  testify  as  to  the  distance  that  the  cattle  could  be  seen  by  engineer. 
It  is  competent  to  prove  by  circumstantial  evidence  that  cattle  found  dead 
along  a  railway  track  were  killed  by  the  company*s  train.  GtUf,  Colorado^ 
and  Santa  Fe  Ry,  Co,  v.  Washington,  4  U.  S.  App.  121  (8th  Cir.) ;  Cald- 
WELL,  J.,  1892. 

3.  As  to  Bribery. — Evidence  of  declarations  of  defendant's  witnesses  that 
defendant  liad  given  them  bribes  is  competent  as  affecting  the  credibility 
of  the  witnesses,  but  not  to  show  the  fact  of  bribery.  Baltimore  and  Ohio  K, 
Co.  V.  Rambo,  16  U.  S.  App.  277  (6th  Cir.) ;  Taft,  J.,  1893. 

4.  For  the  Purpose  of  Contradiction. — In  an  action  against  a  telephone 
company  for  loss  of  plainUfiTs  house,  due  to  negligence  of  the  company's 
servant  in  soldering  a  wire,  the  servant  having  testified  on  the  direct 
examination  that  he  had  done  similar  work  at  S.'s  house  and  that  he  had 
never  scorched  the  woodwork,  it  was  allowable  for  S.  to  testify  that 
the  woodwork  had  been  scorched.  Soutliem  Bell  TeL  dt  Teleg.  Co.  v.  Watts^ 
25 U.  S.  App.  214  (4th  Cir.) ;  Moreis,  J.,  1895. 

5.  Not  Incompetent  in  One  State  on  Account  of  Conviction  in 
Another. — ^Unless  by  exoress  statute,  the  competency  of  a  witness  to  testify 
in  one  state  is  not  affected  by  his  conviction  and  sentence  for  felony  in  an- 
otlier  state.    Logan  v.  U,  S.,  144  U.  S.  263 ;  Gray,  J.,  1892, 

6.  Wife  not  Competent  in  a  Criminal  Case  against  her  Husband.— 

The  wife  of  a  person  accused  of  a  crime  is  not  a  competent  witness  on  his 
trial,  either  in  his  own  belialf  or  on  the  part  of  the  government ;  and  a  com- 
ment to  the  jury  upon  her  absence  by  the  district  attorney,  permitted  bv  the 
court  after  objection,  is  held  reversible  error.  Oravee  v.  U^8,<,  150X7.  S. 
118;  Brown,  J.  (Brewer,  J.,  DLst.),  1893. 

7.  Contempt  does  not  Disqualify  one.— A  witness  is  not  disqualified 
from  testifying  in  a  trial  for  murder  simply  because  he  disobeyed  an  order  of 
the  court  to  withdraw  during  the  examination  of  other  witnesses,  although 
he  may  be  proceeded  against  for  contempt,  and  his  conduct  may  be  com- 
mented upon  to  the  jury.  Holder  v.  U,  S.y  150  U,  S.  91  ;  FuiXER,  C.  J., 
1893. 

8.  Of  an  InflEmt  under  Seven  Years.— The  competency  of  an  infant 
under  seven  years  of  age  to  be  a  witness  depends  upon  his  capacity  and  in- 
telligence, his  appreciation  of  the  difference  between  truth  and  falsehood, 
and  his  duty  to  tell  the  former.  This  is  a  question  for  the  trial  judge  to 
determine.     Wheeler  v.  U,  8.,  159  U.  S.  523  ;  Brewer,  J.,  1895. 

9.  As  to  Transactions  with  Decedent.— Under  section  858  of  Rev.  Stat., 
a  party  to  a  suit  against  executors  may  not  testify  to  any  transactions  with, 
or  statements  made  by,  the  testator.  He  may,  however,  testifjr  as  to  matters 
of  which  the  testator,  if  living,  could  not  have  deposed.  Steiner's  Exra,  v. 
Efflnger,  23  U.  S.  App.  844  (5th  Cir.);  McCormick,  J.,  1894. 

10.  Pardon  Bestores  Competency.— A  pardon  of  a  convict,  although 
granted  after  he  has  served  out  his  sentence,  restores  his  competency  to  tes- 
tify to  any  facts  within  his  knowledge.    Same  Case. 

See  U.  8.  v.  Hall  et  aL,  68  F.  R.  854.    Distinguished  In  U.  8.  v.  Patrick  et  aL,  68  F.  R.  886. 

11.  Pardon  Restores  Competency. — A  pardon  by  the  president  of  the 
United  States  of  one  convicted  of  larceny  m  a  United  States  district  court, 
restores  his  competency  as  a  witness  and  the  fact  that  the  pardon  was  pro- 
cured for  that  purpose  is  immaterial.  Boyd  v.  U,  S. » 142  U.  S.  450 ;  Harlan, 
J.,  1892. 

Act  of  Pennsylvania.  March  81, 1860,  prorldinf?  that  when  a  person  convicted  of  felony  has 
rendered  his  punishment  this  shall  have  the  same  effect  as  a  pardon,  makes  such  felon  a  com- 
petent witness.    U.  S.  ▼.  Hall  et  al.,  68  F.  R.  8M. 
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12.  When  a  Wife  may  Testify  in  a  Criminal  Case  against  her  Hus- 
band.— The  wife  of  a  man  indicted  for  murder  was  allowed  to  testify 
after  caution  given  by  the  judge.  No  objection  was  offered  by  the  defence, 
but  after  she  had  left  the  stand  and  the  trial  had  proceeded  for  some  time,  a 
motion  was  made  to  strike  out  her  testimony  on  the  ground  that  she  w*as 
incompetent.  The  motion  was  properly  overruled  Benson  v.  U.  S.,  146 
U.  S.  825 ;  Brewer,  J.,  1892. 

18.  Persons  Jointly  Indicted  ma^r  Testify  for  each  Other  on  Separate 
Trials. — ^Where  two  persons  are  jointly  indicted  and  separate  trials  are 
ordered,  one  of  them  may  be  used  as  a  witness  for  the  prosecution  on  the 
trial  of  the  other.    Same  Case, 

n.  EXAMINATION,  14-21. 

14.  Application  to  Examine  a  Witness  in  an  Admiralty  Cause  is 
not  a  Matter  of  Bight. — A  petition  praying  that  certain  witnesses  may 
be  examined  is  not  a  matter  of  right :  the  court  in  each  case  determines 
whether  or  not  the  prayer  should  be  granted,  and  it  will  not  be  granted 
unless  some  satisfactory  reason  is  shown  whry  the  witnesses  were  not  pro- 
duced and  examined  in  the  court  below.  The  Glide  (i),  25  U.  S.  App.  406 
(4th  Cir.);  SiMONTON,  J.,  1895. 

15.  Permission  Granted  to  Examine  a  Witness  after  Appeal  in  an 
Admiralty  Cause. — Where  a  witness  was  ill  and  unable  to  attend  and  to 
direct  the  proceedings  in  his  case,  an  examination  of  witnesses  was  sub- 
sequently allowed.  The  Glide  (i),  25  U.  S.  App.  406  (4th  Cir.) ;  Simonton,  J., 
1895. 

16.  Immunity  firom  Examination.— A  couri^  of  the  United  States  cannot 
order  a  plaintiff,  in  an  action  for  an  injury  to  the  person,  to  submit  to  a 
surgical  examination  in  advance  of  the  trial.  Union  Pacific  Ry,  Co,  v. 
Botsford,  141  U.  S.  250  ;  Gray,  J.  (Brewer,  Brown,  JJ.,  EHst),  1891. 

See  Joliet  Street  Ry.  Co.  v.  Call,  148  111.  177 ;  McQulean  ▼.  Delaware,  L.  &  W.  R.  R.  Co..  1» 
N.  T.  50.  But  a  statute  providinfr  that  the  court  may  make  an  order  for  phvsical  eramination  is 
not  in  conflict  with  the  Federal  Constitution.  Lyon  v.  Manhattan  Ry.  Co.,  lls  N.  Y.  296.  No  such 
power  is  inherent  in  the  courts  of  Indiana  in  the  absence  of  the  statute.  Pennsylvania  Oo.  v. 
Newmeyer,  129  Ind.  401.  In  Michigan  the  courts  have  the  discretion  to  refuse  such  examination. 
Graves  v.  City  of  Battle  Creek,  95  Mich.  266.  In  City  of  Sjrracuse  v.  Glenside  Woollen  Mills,  n 
Hun,  421,  it  was  held  that  such  an  order  was  properly  denied. 

17.  What  may  be  Asked  on  the  Be-direct.— Where  the  defendant  has 
opened  up  a  subject,  it  is  not  error  to  permit  the  plaintiff  ou  the  re-examina- 
tion  to  pursue  the  same  subject  farther.  Puuman's  Palace  Car  Co,  v. 
Harkins,  17  U.  S.  App.  22  (3d  Cir.);  Acheson,  J.,  1893. 

18.  Court  may  Allow  the  Narrative  Form.—Atrial  court  has  discretion 
to  allow  a  witness  to  testify  in  narrative  form,  and  does  not  thereby  deprive 
the  counsel  for  the  other  side  of  an  opportunity  to  move  to  strike  out  specific 
testimony  objected  to.  Northern  Pacific  R,  Co.  v.  Charless,  7  U.  S.  App. 
859  (9th  Cir.);  Morrow,  J.,  1892. 

19.  When  Iieading  Questions  may  be  Asked. — When  a  witness  gives 
evidence  which  takes  the  party  calling  him  by  surprise,  such  party  may  ask 
leading  questions.    St.  Clair  v.  U.  S.,  154  U.  S.  134  ;  Hablan,  J.,  1894. 

20.  Question  which  may  be  Asked  as  to  a  Note.— A  witness  who  lias 
sworn  to  the  genuineness  of  a  disputed  signature  to  a  note  may  be  further 
asked  if  he  would  act  upon  it  if  it  came  to  him  in  an  ordinary  business  trans- 
action.   Holmes  v.  Golasmith,  147  U.  S.  150 ;  Shiras,  J.,  1893. 

21.  One  Taken  by  Surprise  may  Discredit  his  own  Witness.— When 
a  party  is  taken  by  surprise  by  the  evidence  of  his  own  witness,  he  may  ask 
him  as  to  statements  made  before  trial  and  may  show  the  facts  to  be  other- 
wise than  stated,  tbouj^jh  he  therebv  discredits  his  own  witness.  Hickory 
V.  U.  S.,  151  U.  S.  803 ;  Fuller,  C.  ^J.  (Brewer,  J.^  Dist.),  1894. 
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ni.  PRIVILEGE,  22-24. 

22.  Constitutional  Privilege  to  ReftLse  to  Answer.— That  clause  of  the 
Fifth  Amendment  to  the  Constitution  which  declares  that  **  no  person  shall 
be  compelled  in  any  criminal  case  to  be  a  witness  against  himself,'*  does  not 
permit  a  w^itness  to  refuse  to  answer  for  the  purpose  of  protecting  others,  or 
because  his  testimony  would  merely  tend  to  incriminate  him,  or  subject 
him  to  opprobrium  or  personal  disgrace  ;  and  when  tlie  auditor  of  a  railroad, 
whose  duties  were  merely  to  see  that  the  vouchers  tendered  by  other  em- 
ploy^ were  genuine,  refused  before  a  grand  jury  investigatmg  alleged 
violations  of  the  Interstate  Commerce  Act,  to  answer  whether  or  not  he 
knew  of  any  discrimination  in  freight  rates,  claiming  his  constitutional 
privilege,  it  was  held  that  he  was  compellable  to  answer,  whatever  the  in- 
terpretation adopted  of  the  act  of  Feb.  11,  1893,  c.  83, 27  Stat.  443.  Brown  v. 
Walker,  161  U.  S.  591 ;  Brown,  J.  (Shiras,  Gray,  White,  and  Field,  JJ., 
Dist.),  1896. 

28.  Need  not  Give  Evidence  against  Himself.— An  action  to  recover  a 
penalty  under  the  act  of  Congress  of  Feb.  26,  1888,  for  importing  aliens 
under  contract  to  labor,  though  in  form  a  civil  action,  is  criminal  in  its 
nature,  and  the  defendant  cannot  be  compelled  to  be  a  witness  against  him- 
self.   Lees  V.  U.  8.,  150  U.  S.  476 ;  Brewer,  J.,  1898. 

24.  Is  Personal  and  may  be  Waived.— If  a  witness  waives  his  privilege 
of  refusing  to  answer  incriminating  questions,  no  one  else  has  any  right  to 
complain.  The  privilege  is  purely  personal.  Morgan  v.  HaJberstcutt,  20 
U.  S.  App.  417  (2d  Cir.);  Lacombe,  J.,  1894. 

25.  Cannot  be  Impeaohed  by  Irrelevant  Testimony.^While  it  is  com- 
petent, if  a  prox>er  foundation  has  been  laid,  to  impeach  a  witness  by  prov- 
ing statements  made  by  him,  that  cannot  be  done  by  proving  statements 
made  by  another  person,  not  a  witness  in  the  case.  Uoiasby,  aliaa  Cherokee 
BiU,  V.  17.  S.,  160  U.  S.  70 ;  White,  J.,  1895. 

26.  Conviction  of  Felons  must  be  Shown  by  the  Beoords.— While,  at 
common  law,  conviction  of  a  felony  rendered  a  witness  incompetent,  this 
restriction  has  been  removed  in  most  states  ;  but  the  fact  of  sucli  conviction 
may  be  shown  to  impeach  the  credibility  of  the  witness.  This  conviction 
must  be  shown  by  the  record  of  the  court,  when  it  is  available.  Baltimore 
and  Ohio  R,  Co,  v.  Rambo,  16  U.  S.  App.  277  (6th  Cir.);  Taft,  J.,  1898. 

27.  Credibility  is  Entirely  for  the  Jury.- The  question  is  entirely  for 
the  iury  when  submitted  to  them  under  proper  instructions  as  to  the 
credibilitv  of  a  witness  whose  testimony  was  uncorroborated  and  who  has 
concedediy  testified  falsely  to  thie  same  facts  upon  a  previous  occasion.  Con- 
tinental Ina,  Co.  V.  Ineurance  Co.  of  State  of  Pa.,  1  U.  S.  App.  201  (2d  Cir.); 
Per  Cur.  ,  1892. 

28.  Foundation  must  be  Laid  for  Impeaohment.— Before  a  witness  can 
be  impeached  by  proof  that  he  has  made  statements  contradicting  or  differ- 
ing from  the  testimony  given  by  him  upon  the  stand,  a  foundation  must  be 
made  by  asking  the  witness  himself  as  to  whether  lie  has  ever  made  such 
statements.  Mattox  v.  U.  8.,  156  U.  S.  237 ;  Brown,  J.  (Shiras,  Gray, 
White,  JJ.,  Dist.),  1895. 

29.  When  the  Court  shoxQd  Comment  upon.— When  a  person  ac- 
cused of  crime  offers  himself  as  a  witness  in  his  own  behalf,  the  court  is  not 
at  liberty  to  charge  the  jury  directly  or  indirectly  that  the  defendant  is  to 
be  disbelieved  because  he  is  the  defendant ;  but  the  court  may  and  sometimes 
ought  to  remind  the  jury  that  interest  creates  a  motive  for  false  testimony, 
and  that  the  interest  of  the  defendant  in  the  result  of  the  trial  is  of  a  charac- 
ter possessed  by  no  other  witness,  and  is  therefore  a  matter  which  may  seri- 
ously affect  the  credence  that  should  be  given  to  his  testimony.  Reagan 
V.  U,  8.,  157  U.  S.  801 ;  Brewer,  J.,  1895. 

80.    Questions  to  be  Asked  to  Test  the  Credibility  of.— To  test  the 
credibility  of  a  witness,  it  was  proper  to  ask  if  he  had  not  made  contradic- 
tory statements  on  the  subject  in  a  former  trial.     Toplitz  v.  Hedden,  146 
U.  S.  252 ;  Blatchford,  J.,  1892. 
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81.  Credibility  is  Entirely  for  the  Jury.— Where  it  is  claimed  that  the 
plaintiff's  witnesses  are  untrustworthy,  it  is  for  the  jury  to  say  how  far  this 
may  be  believed.  Nor.  Pac,  Ey,  Co,  v.  Conger^  13  U.  S.  App.  240  (8th  Cir.): 
Caldwell,  J.,  1893. 


In  an  action  for  personal  injuries  It  is  for  the  iuiy  to  say  whose  witnesses  are  the  more  worthy 
of  belief.    Nor.  Pac.  Ry.  Co.  t.  Behling,  67  Fed.  Kep.  1068. 

WOMEN. 

See :  As  Lawyers :  Constitutional  Law,  45. 

WOBIJ>'S  FAIR. 

See :  Injunctions.  80. 

WBITS. 

See:  Certiorabi. 
Exceptions,  2. 
Habeas  Corpus. 

MiTTDfUS. 

Various  Writs  under  their  Appropriate  Tttleb. 

WBIT  OF  EBBOB. 

See :  CiRCurr  Court  op  Appeai^,  114,  226. 
Circuit  Court,  5. 
Error,  What  Assignable  as,  18. 
Error,  Writ  op. 
Mandamus,  2,  8. 
Supreme  Court,  201,  215,  246,  247. 

WBIT  OP  PBOHIBITION. 

See :  Sxtprsme  Court,  128. 

WHITJLNG-S. 

See:  Evidence,  120. 

WTOMINQ. 

See:  Statute  of  Limitations,  18. 


Y. 


YACHTS. 

See  :  Lien  Upon :  Admiralty,  47. 

B^d  of  Inspectors :  Evidence,  69. 
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